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SCOTT v. AVERY AND OTHERS 


[House or Lorps (Lord Cranworth, L.C., Lord Campbell and Lord Brougham), 

June 25, July 9, 1855, May 19, July 10, 1856] 

[Reported 5 H.L.Cas. 811; 25 L.J.Ex. 308; 28 L.T.O.S8. 207; 
2 Jur.N.S. 815; 4 W.R. 746; 10 E.R, 1121] 
Arbitration—Ouster of jurisdiction of court—Award of arbitrator on dispute con- 
dition precedent to right of action—Dispute to be referred relating to matter 
other than quantum of damages. 

Parties cannot by contract agree to oust the Jurisdiction of the courts to deal 
with their rights under the contract, but a term in a contract which provides 
that, in the event of a dispute arising, it shall be referred to arbitrators whose 
award shall be a condition precedent to any right of action in respect of the 
matters agreed to be referred is valid. This is so not only where the provision 
for arbitration relates merely to the quantum of damages due from one party to 
the other, but also where it is stipulated that other matters, e.g., liability, shall 
be determined in the first instance by arbitrators. 


Notes. Considered: Livingston v. Ralli (1855), 24 L.J.Q.B. 269; Russell v. 
Pellegrini (1856), 6 E. & B. 1020. Jixplained and Distinguished: Scott y. Liver. 
pool Corpn. (1858), 3 De G. & J. 884; Horton v. Sayer (1859), 4 H. & N. 643. 
Distinguished Roper v. Lendon (1859), 1 E. & EH. 825. Applied: Braunstein v. 
Accidental Death Insurance Co. (1861), 1 B. & 8S. 782. Explained: Lee v. Page 
(1861), 80 L.J.Ch. 857. Considered and Explained: Turnbull v. Woolfe (1861), 
4 L.T. 2386. Followed: Tredwen v. Holman (1862), 1 H. & C. 72. Considered : 
Stokoe v. Hall (1864), 3 New Rep. 566. Followed: Wright v. Deley (1866), 
4H. & C. 209. Considered: Cooke v. Cooke (1867), L.R. 4 Eq. 77. Explained : 
Elliott v. Royal Exchange Assurance (1867), L.R. 2 Exch. 237. Considered: 
Dawson v. Fitzgerald (1876), 1 Ex.D. 257; Edwards v. Aberayron Mutual Ship 
Insurance Society (1876), 1 Q.B.D. 563; Collins v. Locke (1879), 4 App. Cas. 474; 
Hart v. Hart (1881), 18 Ch.D. 670. Lxplained and Distinguished: Minifie v. Rail- 
way Passengers Assurance Co. (1881), 44 L.T. 552. Considered: Babbage v. Coul- 
bourn (1882), 52 L.J.Q.B. 50. Explained: Spackman v. Plumstead Board of Works 
(1885), 10 App. Cas. 229. Considered: Metropolitan District Rail. Co. v. Metro- 
politan Rail. Co. (1886), 5 Ry. & Can. Tr. Cas. 126. Followed: Trainor v. Phenir 
Fire Assurance (1891), 65 L.T. 825; Scott v. Mercantile Accident and Guarantee 
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Insurance Co. (1892), 66 L.T. 811; Caledonian Insurance Co. v. Gilmour, [1893] 
A.C. 85, Considered and Applied: Spurrier v. La Cloche, [1900-3] All E.R.Rep. 
277. Considered: Pena Copper Mines, Ltd. v. Rio Tinto Co., Ltd., [1911-13] 
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Appeal from a decision of the Court of Exchequer Chamber, reported 8 Exch. 487, 


in an action brought by the appellant, as assured, on a policy on a ship effected by 
him with the respondents as insurers. 


_ The appellant, as plaintiff in the action, filed a declaration setting forth the 
_ policy in the ordinary way, and the defendant pleaded to that several pleas, the 


fifth of which set forth the following condition of the policy : 


“The sum to be paid by this association [the respondents] to any suffering 
member for any loss or damage shall in the first instance be ascertained and 
settled by the committee, and the suffering member, if he agrees to accept 
such sum in full satisfaction of his claim, shall be entitled to demand and sue 
for the same as soon as the amount to be paid has been so ascertained and 
settled, but not before, which can only be claimed according to the customary 
mode of payment in use by the society; and if a difference shall arise between 
the committee [association] and any suffering member relative to the settling 
of any loss or damage, or to a claim for average, or any other matter relating 
to the insurance, in such case the member dissatisfied shall select one arbitrator 
on his or her behalf, and the committee shall select another; and if the com- 
mittee refuse for fourteen days to make such selection, the suffering member 
shall select two; and in either case the two selected shall forthwith select a 
third, which three arbitrators, or any two of them, shall decide upon the claims 
and matters in dispute according to the rules and customs of the club, to be 
proved on oath by the secretary; and on such arbitration the party demanding it 
shall state the sum which he claims, and shall be allowed such proportion of the 
expenses occasioned by the arbitration as the sum awarded to him bears to the 
sum demanded, and the residue of such expenses shall be borne by him and 
deducted from the sum awarded to him. And in all cases where arbitration 
is resorted to, the settlement of the committee to be wholly rescinded, and the 
statement begun de novo. Provided always, and it is hereby expressly declared 
to be a part of the contract of insurance between the members of the associa- 
tion, that no member who refuses to accept the amount of any loss as settled 
by the committee in manner hereinbefore specified, in full satisfaction of such 
loss, shall be entitled to maintain any action at law or suit in equity on his 
policy, until the matters in dispute shall have been referred to and decided 
by arbitrators appointed as hereinbefore specified, and then only for such sum 
as the said arbitrators shall award; and the obtaining the decision of such 
arbitrators on the matters and claims in dispute is hereby declared to be a 
condition precedent to the right of any member to maintain any such action 
or suit.”’ 


I The plea then stated that a difference had arisen between the plaintiff and the 


committee, and the loss had never been ascertained and settled, but that the 
defendants were willing to have it settled and the plaintiff was not willing. 


The Court of Exchequer gave judgment for the plaintiff, but that decision was 


Atherton, Q.C., and Pollock for the appellant. 
Bramwell, Q.C., and Manisty for the respondents. 


reversed by the Court of Exchequer Chamber, and the plaintiff appealed to the 
House of Lords. 
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The following learned judges attended: ALprerson, B., Cotermpcr, J., Cress- A 
WELL, J., Wicurman, J., Marvin, B., Crompton, J., and Crowber, J., and to them, 
at the conclusion of the argument, this question was left—whether, looking to the 
record, judgment ought to be given for the appellant or for the respondents. 


Cur. adv. vult. 


May 19, 1856. The learned judges delivered their judgments, CoLtertpar, J., B 
CRESSWELL, J., WigHTmAN, J., and Crownper, J., being in favour of the respondents, 
and ALDERSON, B., Martin, B., and Crompron, J., in favour of the appellant. 


Their Lordships took time for consideration. 


July 10, 1856. The following opinions were read. 


LORD CRANWORTH, L.C.—The question appears to me to be one merely of CG 
construction of the policy in question. For there is no doubt of the general prin- 
ciple, which was argued at your Lordships’ Bar, that parties cannot by contract 
oust the ordinary courts of their jurisdiction. 

That has been decided in many cases. Perhaps the first case I need refer to 
was a case decided about a century ago, Kill v. Hollister (1). That was an action 
on a policy in which there was a clause that in case of any loss or dispute it [JD 
should be referred to arbitration. It was decided there that an action would lie, 
although no reference had been made to arbitration. After a lapse of about half 
a century, occurred a case before Lorp Kmenyon—and probably many other cases, 
from the language that fell from that learned judge, had been decided, which are 
not reported—but in the time of Lorp Kenyon occurred a case which is considered 
the leading case upon this subject, Thompson v. Charnock (2). That was an action [f 
upon a charterparty, in which there was a stipulation that if any difference should 
arise it should be referred to arbitration. That clause was pleaded in bar to the 
action which had been brought upon a breach of the covenant with an averment 
that the defendant had been and always was ready to refer the matter to arbitration. 
That was held to be a bad plea upon the ground that a right of action had accrued, 
and that the fact that the parties had agreed that the matter should be settled Ff 
by arbitration did not oust the jurisdiction of the courts. Just about the same 
time occurred a case in the Court of Common Pleas, when that court was presided 
over by Lorp Eipon—Tattersall v. Groote (8). That was an action by the adminis- 
tratrix of a deceased partner against a surviving partner for not naming an arbitrator 
pursuant to a covenant in the deed of partnership. To that action there was a 
demurrer, and the demurrer was allowed. But that case I think can afford very @ 
little authority in the present action, or in actions similar to the present, because 
there the covenant was only that, if any dispute arose between the partners, they 
should name an arbitrator. One of the partners died, and his administratrix 
brought an action, and Lorp Epon pointed out that the covenant did not apply 
to a case where one of the partners was dead and an action was brought by his 
representative. Therefore, in truth, that amounts to no decision whatever upon ]{ 
the general question. There was a case before Lorp Kenyon at the Rolls, Half- 
hide v. Fenning (4), in which he held a different doctrine. That was a bill for an 
account of partnership transactions. The plea to that bill was that the articles 
contained an agreement that any differences which should arise should be settled 
by arbitration; and Lorp Kenyon allowed that plea. But I think that case cannot 
be relied upon, and it has been universally treated as having proceeded upon an [ 
erroneous principle, because, no doubt, where a right of action has accrued, parties 
cannot by contract say that there shall not be jurisdiction to enforce damages for a 
breach of that contract. 

This doctrine depends upon the general policy of the law, that parties cannot 
enter into a contract which gives rise to a right of action for the breach of it, and 
then withdraw the jurisdiction on such a case from the ordinary tribunals. But 
surely there can be no principle or policy of the law which prevents parties from 
entering into such a contract as that no breach shall occur until after a reference 
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has been made to arbitration. It appears to me that in such cases as that the policy 
of the law is left untouched; and that, I take it, is what was alluded to by Lorp 
Harpwicke in Wellington v. Mackintosh (5), which was this. The articles of 
partnership in that case contained a covenant that any dispute should be referred. 
A bill was filed by one of the partners, and a plea set up that covenant to refer as a 
bar to the bill. Lorp Harpwicke overruled the plea, but said that the parties 
might have so framed the deed as to oust the jurisdiction of the court. I take it 
that what Lorp Harpwicke meant was, that the parties might have so framed 
the stipulation among themselves that no right of action or right of suit should 
arise until a reference had been previously made to arbitration. I think it may be 
illustrated thus. If I covenant with A. to do particular acts, and it is also 
covenanted between us that any question that may arise as to the breach of the 
covenant shall be referred to arbitration, that latter covenant does not prevent the 
covenantee from bringing an action. A right of action has accrued, and it would 
be against the policy of the law to give effect to an agreement that such a right 
should not be enforced through the medium of the ordinary tribunals, but if I 
covenant with A.B. that if I do or omit to do a certain act, then I will pay to him 
such a sum as I.S. shall award as the amount of damage sustained by him, then, 
until I.S. has made his award and I have omitted to pay the sum awarded, my 
covenant has not been broken and no right of action has arisen. 

The policy of the law does not prevent parties from so contracting; and the 
question is here: What is the contract? Does any right of action exist until the 
amount of damage has been ascertained in the specified mode? I think, clearly 
not. The stipulation is that the sum to be paid to the suffering member shall be 
settled by the committee. If he does not agree with the committee as to what 
the amount is, then the committee shall name one arbitrator and he shall name 
another, and these two arbitrators shall name an umpire, and they shall determine 
what the amount is, and that shall be the amount recovered. There is the express 
stipulation that the obtaining of the decision of the arbitrators on the matters and 
claims in dispute is hereby declared to be a condition precedent to the right of any 
member to maintain any such action or suit. ‘That the meaning of the parties, 
therefore, was that the sum to be recovered should be only such a sum as, if not 
agreed upon in the first instance between the committee and the suffering member, 
should be decided by arbitration, and that the sum so ascertained by arbitration, 
and no other, should be the sum to be recovered, appears to me to be clear beyond 
all possibility of controversy; and, if that was their meaning, the circumstance 
that they have not stated that meaning in the clearest terms or in the most artistic 
manner is a matter utterly unimportant. What the court below had to do was to 
ascertain what was the meaning of the parties as deduced from the language they 
have used. It appears to me perfectly clear than the language used indicated this 
to have been their intention—that, supposing there was a difference between the 
person who had suffered loss or damage and the committee as to what amount he 
should recover, that was to be ascertained in a particular mode, and, until that mode 
had been adopted and the amount ascertained according to that mode, no right of 
action should exist—in other words, that the right of action should be, not for 
what a jury should say was the amount of the loss, but for what the persons 
designated in that particular form of agreement should so say. 

It was argued that here the arbitrators were to decide, not the mere amount, 
but other matters, as, for instance, what average was to be allowed, whether there 
had been a loss, and a variety of other matters, which were ingeniously argued at 
your Lordships’ Bar. In the first place, if that were so, it would not necessarily 
change my view of the case. I am not at all clear that it is not so. I observe 
the learned judges differed about that. I do not think it necessary to go into that, 
because I am quite prepared to say that, in my view of the case, that makes no 
difference at all. If, in consideration of a sum of money paid to me by A.B., I agree 
with him that, in case I.S. should decide that he, A.B., had fulfilled certain con- 
ditions and had sustained certain damage, and I.S. should make his award 
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accordingly, I would pay to A.B. the sum so ascertained and awarded, no right of 
action would exist until I.S. had made his award. I do not go into the question, 
therefore, whether in this case, according to the true construction of the contract, 
the amount of damage alone is to be ascertained, because, in my view of the case, 
the principle goes much farther. 

It appears to me perfectly clear that, until the award was made, no right of action 
accrued, and consequently the judgment of the court below, reversing the judgment 
of the Court of Exchequer and allowing the plea, was a perfectly correct judgment. 
Your Lordships have had the benefit of having this case argued before the learned 
judges. The learned judges differed in their opinion. There was a majority, but 
a bare majority, in favour of the view which I have taken of this case. Whichever 
way the preponderance of opinion among the learned judges may be, and however 
great 1t may be either way, the ultimate decision rests with your Lordships, but 
it is always satisfactory to know that the view taken by your Lordships is in con- 
currence with the opinion of the learned judges. Here it is in concurrence with 
the opinion of a majority, though but a slender majority, of those learned judges. 
I, therefore, humbly move your Lordships that the judgment below be affirmed, 
and that judgment be given for the respondents, with costs. 


LORD CAMPBELL.—After a very deliberate and dispassionate consideration 
of the case, I have come to the same conclusion as my noble and learned friend on 
the Woolsack. It appears to me, I confess, to be very clear (with great deference 
to the dissenting judges) that, upon principle, and without overturning any 
authority, your Lordships ought to affirm the judgment of the Exchequer Chamber. 
In the first place, I think that the contract between the shipowner and the under- 
writers in this case is quite clear—as clear as the Iinglish language could make it— 
that no action should be brought against the insurers until the arbitrators had 
disposed of any dispute that might arise between them. It is declared to be a 
condition precedent to the bringing of any action. There is no doubt that such 
was the intention of the parties; and, upon a deliberate view of the condition of the 
policy, I am of opinion that it embraces not only the assessment of damages, the 
computation of quantum, but also any dispute that might arise between the under- 
writers and the insured respecting the liability of the insurers as well as the amount 
to be paid. If there had been any question about want of seaworthiness, or devia- 
tion, or a breach of blockade had been committed, I am clearly of opinion that upon 
a just construction of this instrument, until those questions had been determined 
by the arbitrators, no right of action could have accrued to the insured. 

That being the intention of the parties, about which I believe there is no dispute, 
is the contract illegal? There is an express undertaking that no action shall be 
brought until the arbitrators have decided, and there is abundant consideration for 
that in the mutual contract into which the parties have entered. Therefore, unless 
there be some illegality in the contract, the courts are bound to give it effect. 
There is no statute against such a contract. Then on what ground is it to be 
declared to be illegal? It is contended that it is contrary to public policy. That 
is rather a dangerous ground to go upon. I say it with great deference before your 
Lordships after the view that was taken in a very important case lately decided 
in this House (Hgerton v. Earl Brownlow (6)). But what pretence can there be 
for saying that there is anything contrary to public policy in allowing parties to 
contract that they shall not be liable to any action until their liability has been 
ascertained by a domestic and private tribunal upon which they themselves agree? 
Can the public be injured by it? It seems to me that it would be a most inexpedient 
encroachment upon the liberty of the subject, if he were not allowed to enter into 
such a contract. Take the case of an insurance club, of which there are many in 
the north of England. Is there anything contrary to public policy in saying that 
the company shall not be harassed by actions to be brought against them, the costs 
of which might be ruinous, but that any dispute that arises shall be referred to a 
domestic tribunal, which may speedily and economically determine the dispute? I 


A 


H 


H.L.] SCOTT v. AVERY (Lorp CamPBELt) 7 


can see not the slightest ill consequence that can flow from such a liberty, and I 
see great advantage that may arise from it. Public policy, therefore, seems to me 
to require that effect should be given to the contract. 

When we come to the decided cases, if there were any decision that had not been 
reviewed by your Lordships which adjudged such a contract to be illegal, I should 
ask your Lordships to reverse it, for it would seem to me really to stand on no 
principle whatsoever. I know that there has been a very great inclination in the 
courts for a good many years to throw obstacles in the way of arbitration. I wish 
to speak with great respect of my predecessors the judges; but I must just let your 
Lordships into the secret of that tendency. There is no disguising the fact that 
as formerly the emoluments of the judges depended mainly or almost entirely 
upon fees and they had no fixed salary, there was great competition to get as 
much as possible of litigation into Westminster Hall, and a great scramble in 
Westminster Hall for the division of the spoil, and hence the disputes between the 
different courts about the effect of a latitat, a capias, and a quo minus—the latitat 
bringing business into the Court of Queen’s Bench, the capias into the Common 
Pleas, and the quo minus into the Exchequer. They had great jealousy of arbitra- 
tions, whereby Westminster Hall was robbed of those cases which came neither into 
the Queen’s Bench, nor the Common Pleas, nor the Exchequer. Therefore, they 
said that the courts ought not to be ousted of their jurisdiction, and that it was 
contrary to the policy of the law. But, my Lords, that really grew up only subse- 
quently to the time of Lorp Coxr, whose memory I revere, and whose authority 
I am always anxious to support where I can. There is a saying of Lorp CoxeE’s 
which is the original foundation of this doctrine. It is this: 


‘‘If a man make a lease for life, and by deed grant that if any waste or destruc- 
tion be done it shall be redressed by neighbours, and not by suit or plea, not- 
withstanding an action of waste shall lie, for the place wasted cannot be 
recovered without a verdict of the neighbour being first had and obtained.”’ 


Where an action is indispensable you cannot oust the court of its jurisdiction 
over the subject, because justice cannot be done without a plea. This is the founda- 
tion of the doctrine that the courts are not to be ousted of their jurisdiction. 

I am glad to think that there is no case that I am aware of that will be over- 
turned by your Lordships affirming the judgment now in dispute. Because all that 
has been hitherto decided in Thompson v. Charnock (2) and the other cases referred 
to is this—that if the contract between the parties simply contains a clause or 
covenant to refer to arbitration, and goes no further, then an action may be brought 
in spite of that clause, although there has been no arbitration. But there is no 
case that goes the length of saying that where the contract is, as it is here, that no 
right of action shall accrue until there has been an arbitration, then an action may 
be brought, although there has been no arbitration. In this contract of insurance, 
it is stipulated in the most express terms that, until the arbitrators have determined, 
no action shall lie in any court whatsoever. That is not ousting the courts of their 
jurisdiction, because they have no jurisdiction whatsoever, and no cause of action 
accrues until the arbitrators have determined. Therefore, without overturning 
Thompson v. Charnock (2), and the other cases to the same effect, your Lordships 
may hold that in this case, where it is expressly, directly, and unequivocally agreed 
upon between the parties that there shall be no right of action whatever till the 
arbitrators have decided, it is a bar to the action that there has been no such 
arbitration. 

It gives me great satisfaction to know that while this case has been pending, 
there has been a decision bearing on this question in the Court of Exchequer, in 
which this case arose. That case is expressly in point, and it seems to me further 
to show that this judgment of the Court of Exchequer Chamber ought to be affirmed. 
That case was decided in Hilary Term of the present year. It is Brown v. Over- 
bury (7). It was an action on a horse-race. The winner, who had contributed 
to the sweepstakes, said that his horse had won, and he brought an action against 
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the stakeholder to recover the stakes. But it was a condition in the race that if A 
any dispute arose the stewards should decide. He first attempted to say that the 
stewards had decided, but it turned out that the stewards had not decided, for they 
differed in opinion. Then he attempted to show that his horse had won, but the 
judge held that he could not go into that even if the horse could clearly be shown 
to have won, because the action had not accrued till the arbitrators, the stewards, 
had determined, and so the plaintiff was nonsuited. The case was brought before B 
the Court of Exchequer, and they unanimously concurred in the ruling of the judge 
at nisi prius, and upon the very reason that it was part of the contract that the 
stewards should decide and not a jury, and that it could not be brought before a 
jury till the stewards had determined, and they would not allow the plaintiff to 
recover either the sweepstakes or his own contribution: and the nonsuit was con- 
firmed. I cannot distinguish that case in principle from the present. Substitute © 
stewards for arbitrators, and it is the same question, whether it is a contract of 
insurance or a contract upon a horse-race (which by Act of Parliament is legal). 
The Court of Exchequer held that in that case the action could not be maintained 
until the stewards had decided, and that, therefore, it was a good defence to the 
action that the stewards had not decided. Here the plea is, that the arbitrators 
have not decided as to the liability of the underwriters or the amount to be J) 
recovered, and, therefore, an action will not lie. That seems to me to be a strong 
authority in point, and calculated to remove any scruples that any of your Lord- 
ships may have in maintaining the judgment of the Court of Hixchequer Chamber, 
which reversed the judgment of the Court of Exchequer. 

For these reasons I am happy to say that I entirely concur in the view of this 
case taken by my noble and learned friend, the Lord Chancellor, and I think that 
the judgment ought to be affirmed. 


LORD CRANWORTH, L.C.—I have communicated with LORD BROUGHAM, 
who is absent in consequence of illness, and he authorises me to say that he entirely 
concurs in the view which myself and my noble and learned friend have taken of 
this case. 


Appeal dismissed. 
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TULK v. MOXHAY 


[Lorp CyanceLtor’s Courr (Lord Cottenham, L.C.), December 21, 22, 1848] 


[Reported 2 Ph. 774; 1 H. & Tw. 105; 18 L.J.Ch. 83; 
18 £.P.0.8. 21; 18 Fur. 89; 41 E.R. 1148] 


Sale of Land—Restrictive covenant—Enforcement—Enforcement against person 

claiming under original purchaser. . 

A covenant between vendor and purchaser on the sale of land that the 
purchaser and his assigns shall use or abstain from using the land in a particular 
way will be enforced in equity against all subsequent purchasers with notice, 
independently of the question whether it be one which runs with the land so 
as to be binding upon subsequent purchasers at law. 

Per Lora Corrennam, L.C.: If an equity is attached to property by the owner, 
no one purchasing with notice of that equity can stand in a different situation 
from that of the party from whom he purchased. 


Notes. Considered: Patching v. Dubbins (1853), Kay 1; Child v. Douglas (1864), 
Kay 560. Applied: Coles v. Sims (1854), 5 De G.M. & G. 1. Considered: Wes- 
tern v. McDermott, [1861-73] All E.R.Rep. 671. Applied: Wilson v. Hart (1866), 
1 Ch. App. 463; Moreland v. Cook (1868), L.R. 6 Eq. 252. Considered: Catt v. 
Tourle (1869), 4 Ch. App. 654; Keates v. Lyon (1869), 4 Ch. App. 218; Aspden v. 
Seddon, Preston v. Same (1876), 1 Ex.D. 496; Cooke v. Chilcott (1876), 8 Ch.D. 694. 
Applied: Birmingham Joint Stock Co. v. Lea (1877), 36 L.T. 848; Richards v. 
Revitt (1877), 7 Ch.D. 224. Explained and Distinguished: Haywood v. Brunswick 
Building Society (1881), 8 Q.B.D. 403. Applied: Patman v. Harland, [1881-5] 
All E.R.Rep. 6387. Distinguished: London and South Western Rail. Co. v. Gomm, 
[1881-5] All E.R.Rep. 1190. Applied: London, Chatham and Dover Rail. Co. v. 
Bull (1882), 47 L.T. 418; Brown v. Inskip (1884), Cab. & El. 231. Distinguished : 
Austerberry v. Oldham Corpn. (1885), 29 Ch.D. 750. Explained and Distinguished : 
Hall v. Ewin (1887), 87 Ch.D. 74. Distinguished: Re Fawcett’s Trustees and 
Holmes (1889), 61 L.T. 105. Considered: Mackenzie v. Childers (1889), 48 Ch.D. 
265. Applied: Clegg v. Hands (1890), 44 Ch.D. 503; Mander v. Falcke, [1891] 
2 Ch. 554. Distinguished: Holford v. Acton U.D.C., [1898] 2 Ch. 240. Con- 
sidered: John Bros. Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188; Rogers v. 
Hosegood, {1900-3] All H.R.Rep. 915. Distinguished: Formby v. Barker, [1900-8] 
All E.R.Rep. 445. Considered: Re Nisbet and Potts’ Contract, [1904-7] All 
E.R.Rep. 865. Distinguished: Powell v. Hemsley, [1909] 2 Ch. 252. Considered : 
Wilkes v. Spooner, [1911] 2 K.B. 478. Discussed: L.@.C. v. Allen, [1914-15] All 
K.R.Rep. 1008. Distinguished: Smith vy. Colbourne, [1914-15] All ..R.Rep. 800. 
Applied: Lord Strathcona Steamship Co., Ltd. v. Dominion Coal Co., Ltd., [1925] 
All E.R.Rep. 87. Considered: Marten v. Flight Refuelling, Ltd., [1961] 2 All E.R. 
696. Referred to: Marker v. Marker (1851), 9 Hare, 1; Johnstone v. Hall (1856), 
2K. & J. 414; Brabant v. Wilson (1865), 35 L.J.Q.B. 49; Tulk v. Metropolitan 
Board of Works (1867), 8 B. & S. 777; McLean v. McKay (1873), L.R. 5 P.C. 327; 
Leech v. Schweder (1874), 9 Ch. App. 465, n.; Fairclough v. Marshall, [1874-80] 
All E.R.Rep. 1261; Bewley v. Atkinson (1879), 13 Ch.D. 288; Birmingham Canal 
Co. v. Cartwright (1879), 27 W.R. 597; Greaves v. Tofield (1880), 14 Ch.D. 563; 
Andrew v. Aitken (1882), 22 Ch.D. 218; Sheppard v. Gilmore, [1886-90] All 
E.R.Rep. 1049; Stuart v. Diplock (1889), 43 Ch.D. 848; Simpson v. Godman- 
chester Corpn., [1895-9] All E.R.Rep. 630; White v. Southend Hotel Co. (1897), 
76 L.T. 273; Ashby v. Wilson, [1900] 1 Ch. 66; Manchester Ship Canal Co. v. Man- 
chester Racecourse Co., [1901] 2 Ch. 87; Metropolitan Electric Supply Co, v. 
Ginder, [1901] 2 Ch. 799; Holloway v. Hill, [1902] 2 Ch. 612; Jaeger v. Mansions 
Consolidated, Ltd., [1900-38] All K.R.Rep. 533; Long Eaton Recreation Grounds Co. 
v. Midland Rail. Co. (1902), 71 L.J.K.B. 837; Noakes & Co., Ltd. v. Rice, [1900-3] 
All F.R.Rep. 34; Wilson v. Twamley (1908), 88 T..T. 808; Teape v. Douse (1905), 
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92 L.T. 319; Woodall v. Clifton, [1905] 2 Ch. 257; Schwann v. Cotton, [1916-17] 
All E.R.Rep. 868; Berton v. Alliance Economic Investment Co., [1922] 1 K.B. 
742; Atkin v. Rose, [1923] 1 Ch. 522; Grant v. Edmondson, [19380] All E.R.Rep. 
48; Alfred Leney & Co. v. Whelan (1936), 20 Tax Cas. 821; Smith v. River Douglas 
Catchment Board, [1949] 2 All E.R. 179. 

As to restrictive covenants, see 14 Hatspury’s Laws (8rd Edn.) 559 et seq.; and 
for cases see 40 Dicrst (Repl.) 887 et seq. 


Cases referred to: 

(1) Duke of Bedford v. British Museum Trustees (1822), 2 My. & K. 552; 1 Coop. 
temp. Cott. 90, n.; 2 L.J.Ch. 129; 39 E.R. 1055, L.C.; 40 Digest (Repl.) 
360, 2887. 

(2) Mann v. Stephens (1846), 15 Sim. 377; 10 Jur. 650; 60 E.R. 665, L.C.; 40 
Digest (Repl.) 844, 2784. 

(3) Keppell v. Bailey (1834), 2 My. & K. 517; Coop. temp. Brough. 298; 39 E.R. 
1042, L.C.; 31 Digest (Repl.) 240, 3746. 


Also referred to in argument : 
Whatman v. Gibson (1888), 9 Sim. 196; 7 L.J.Ch. 160; 2 Jur. 278; 59 E.R. 333; 
40 Digest (Repl.) 355, 2846. 
Schreiber v. Creed (1839), 10 Sim. 9. 


Appeal by the defendant from an order of Lorp Lanapate, M.R., in an action for 
an injunction. 

In 1808 the plaintiff, being then the owner in fee of a vacant piece of ground in 
Leicester Square, London, as well as of several of the houses forming the square, 
sold the piece of ground by the description of 


‘‘Leicester Square Garden or Pleasure Ground, with the equestrian statue then 
standing in the centre thereof and the iron railing and stone work round the 


che) 


same, 


to one Elms in fee. The deed of conveyance contained a covenant by Elms, for 
himself, his heirs, and assigns, with the plaintiff, his heirs, executors, and adminis- 
trators 


‘‘that Elms, his heirs, and assigns should, and would from time to time, and 
at all times thereafter at his and their own costs and charges, keep and 
maintain the said piece of ground and square garden and the iron railing round 
the same in its then form, and in sufficient and proper repair as a square garden 
and pleasure ground, in an open state, uncovered with any buildings, in neat 
and ornamental order; and that it should be lawful for the inhabitants of 
Leicester Square, tenants of the plaintiff, on payment of a reasonable rent for 
the same, to have keys at their own expense and the privilege of admission 
therewith at any time or times into the said square garden and pleasure 
ground.”’ 


The piece of land so conveyed passed by divers mesne conveyances into the hands 
of the defendant, whose purchase deed contained no similar covenant with his. 
vendor, but he admitted that he had purchased with notice of the covenant in the 
deed of 1808. The defendant having manifested an intention to alter the character 
of the square garden, and asserted a right, if he thought fit, to build upon it, the 
plaintiff, who remained owner of several houses in the square, filed this bill for an 
injunction. An injunction was granted by the Master of the Rolls, to restrain the 
defendant from converting or using the piece of ground and square garden and the 
iron railing round the same to or for any other purpose than as a square garden 
and pleasure ground in an open state, and uncovered with buildings. The defen- 


dant moved to discharge that order. 


Roundell Palmer for the defendant. 
Rolt for the plaintiff was not called on to argue. 


A 


B 


G. 


L.C.Ct.] TULK v. MOXHAY (Lorp Cotrennam, L.C.) I] 


LORD COTTENHAM, L.C.—That this court has jurisdiction to enforce a contract 
between the owner of land and his neighbour purchasing a part of it that the 
purchaser shall either use or abstain from using the land purchased in a particular 
way is what I never knew disputed. Here there is no question about the contract. 
The owner of certain houses in the square sells the land adjoining, with a covenant 
from the purchaser not to use it for any other purpose than as a square garden. 
It is now contended, not that the vendee could violate that contract, but that he 
might sell the piece of land, and that the purchaser from him may violate it without 
this court having any power to interfere. If that were so, it would be impossible 
for an owner of land to sell part of it without incurring the risk of rendering what 
he retains worthless. It is said that, the covenant being one which does not run 
with the land, this court cannot enforce it, but the question is not whether the 
covenant runs with the land, but whether a party shall be permitted to use the land 
in a manner inconsistent with the contract entered into by his vendor, with notice 
of which he purchased. Of course, the price would be affected by the covenant, 
and nothing could be more inequitable than that the original purchaser should be 
able to sell the property the next day for a greater price, in consideration of the 
assignee being allowed to escape from the liability which he had himself undertaken. 

That the question does not depend upon whether the covenant runs with the land 
is evident from this, that, if there was a mere agreement and no covenant, this 
court would enforce it against a party purchasing with notice of it, for if an equity 
is attached to property by the owner, no one purchasing with notice of that equity 
can stand in a different situation from that of the party from whom he purchased. 
There are not only cases before the Vice-Chancellor of England, in which he 
considered that doctrine as not in dispute, but looking at the ground on which 
Lorp Epon disposed of Duke of Bedford v. British Museum Trustees (1), it is 
impossible to suppose that he entertained any doubt of it. In Mann v. Stephens (2) 
before me, I never intended to make the injunction depend upon the result of the 
action, nor does the order imply it. The motion was, to discharge an order for 
the commitment of the defendant for an alleged breach of the injunction, and also 
to dissolve the injunction. I upheld the injunction, but discharged the order of 
commitment on the ground that it was not clearly proved that any breach had 
been committed, but, there being a doubt whether part of the premises on which 
the defendant was proceeding to build, was locally situated within what was called 
the Dell, on which alone he had under the covenant a right to build, and the 
plaintiff insisting that it was not, I thought the pendency of the suit ought not to 
prejudice the plaintiff in his right to bring an action if he thought he had such 
right, and, therefore, I gave him liberty to do so. 

With respect to the observations of Lorn BroucHam in Keppell v. Bailey (8), he 
never could have meant to lay down, that this court would not enforce an equity 
attached to land by the owner unless under such circumstances as would maintain 
an action at law. If that be the result of his observations, I can only say that I 
cannot coincide with it. I think this decision of the Master of the Rolls perfectly 
right, and, therefore, that this motion must be refused with costs. 





Appeal dismissed. 
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HOCHSTER v. DE LA TOUR 


[Court oF Quern’s Bencu (Lord Campbell, C.J., Coleridge, Erle and Cromp- 
ton, JJ.), June 10, 25, 1853] 


| Reported 2 i. & B. 676; 22 1.J.Q.B, 4oo0 22 Os. 1a, 
17 Jur. 972; 1 W.R. 469; 1 C.L.R. 846; 118 E.R. 922] 


Contract—Future contract—Repudiation—Repudiation before date of commence- 
ment of performance—Right of other party to sue immediately. 

Where a party to an executory agreement, before the time fixed for perform- 
ance, breaks the agreement either by disabling himself from fulfilling it, or by 
renouncing it, an action will he at the suit of the other party for the breach 
before the time specified for the fulfilment of the agreement. 

Accordingly, where the defendant engaged the plaintiff to render him certain 
services beginning on June 1, 1852, and on May 11 informed him that he would 
not employ him as agreed and refused him compensation, 

Held: the plaintiff was entitled to bring an action for the breach of the 
contract by writ dated May 22. 


Notes. Considered: Roberts v. Brett (1859), 6 C.B.N.S. 611; Churchward v. R. 
(1860), LR. 1 Q.B. 1738: Re Agra Bank, Ex parte Tondeur (18671), U.K. o qe 100; 
Frost v. Knight, [1861-73] All E.R.Rep. 221; Roper v. Johnson (1873), L.R. 8 C.P. 
167; Société Générale de Paris v. Milders (1888), 49 L.T. 55; Johnstone v. Milling 
(1886), 16 Q.B.D. 460; Gueret v. Audony (1893), 62 L.J.Q.B. 633. Applied: 
Rhymney Rail. Co. v. Brecon and Merthyr Tydfil Rail. Co., [1900-3] All E.R.Rep. 
582; Curtis v. B.U.R.T. Co. (1912), 28 T.L.R. 353. Considered: Bradley v. New- 
sum, Sons ¢ Co., Ltd., [1918-19] All E.R.Rep. 625. Approved: Martin v. Stout, 
[1925] A.C. 3859. Considered: Guy-Pell v. Foster, [1930] All E.R.Rep. 790; 
Universal Cargo Carriers Corpn., v. Citati, [1957] 2 All E.R. 70; White and 
Carter, Ltd. v. McGregor, [1961] 3 All E.R. 1178. Referred to: Burton v. Great 
Northern Rail. Co. (1854), 9 Exch. 507; Lewis v. Clifton (1854), 14 C.B. 245; Avery 
v. Bowden (1855) 2 KE. & B. 714; Reid v. Hoskins (1856), 26 L.J.Q.B. 5; Croocke- 
witty. lewher (480/), 1H. & N. 808: Hall vy. Wright (1859), 1B. & Bio; 
Bartholomew v. Markwick (1864), 15 C.B.N.S. 711; Unwin v. Clarke (1866), L.R. 
1 Q.B. 417; Wilkinson v. Verity (1871) L.R. 6 C.P. 206; Mersey Steel and Iron 
Co., Ltd. v. Naylor Benzon & Co., [1881-5] All E.R.Rep. 3865; Roth v. Taysen, 
Townsend & Co. (1896), 1 Com. Cas. 240, 806; Donkin v. Hastie (1897), 61 J.P. 568; 
James v. Evans (1897), 77 L.T. 78; Ellis v. Pond, [1898] 1 Q.B. 426; Fratelli 
Sorrentino v. Buerger, [1915] 3 K.B. 367; Veithardt and Hall v. Rylands (1917), 
86 L.J.Ch. 604; Consorzio Veneziano di Armamento e Navigazione v. Northumber- 
land Shipbuilding Co. (1919), 88 L.J.K.B. 1194; Huntoon Co. v. Kolynos (Incor- 
porated), [19380] 1 Ch. 528. 

As to anticipatory breach of contract, see 8 Hausspury’s Laws (8rd Edn.) 202-205, 
and cases there cited and at 12 Dicrst (Repl.) 3877-3882. 


Cases referred to: 
(1) Short v. Stone (1846), 8 Q.B. 358; 3 Dow. & L. 580; 15 L.J.Q.B. 143; 6 


L.T.O.S. 316; 10 Jur. 245; 115 E.R. 911; 12 Digest (Repl.) 388, 3015. 

(2) Ford v. Tiley (1827), 6 B. & C. 325; 9 Dow. & Ry.K.B. 448; 6 L035. KB. 
169; 108 E.R. 472; 12 Digest (Repl.) 386, 3008. 

(3) Bowdell v. Parsons (1808), 10 East, 859; 103 E.R. 811; 89 Digest (Repl.) 663, 
1633. 

(4) Elderton v. Emmens (1848), 6 C.B. 160; 17 L.J.C.P. 307, Ex. Ch.; affirmed 
sub nom. Hmmens v. Elderton (1853), 4 H.L.Cas. 624; 18 C.B. 495; 22 
L.T.O.S. 1; 18 Jur. 21; 10 E.R. 606, H.L.; 12 Digest (Repl.) 699, 5348. 

(5) Leigh v. Paterson (1818), 8 Taunt. 540; 2 Moore, C.P. 588; 129 E.R. 498; 


89 Digest (Repl.) 818, 2804. 
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A (6) Phillpotts v. Evans (1889), 5 M. & W. 475; 9 L.J.Ex. 33; 151 E.R. 200;-42 
Digest (Repl.) 371, 2930. 
(7) Startup v. Cortazzi (1885), 2 Cr.M. & R. 165; 5 Tyr. 697; 4 Lid ox. 218; 
39 Digest (Repl.) 818, 2769. 
(8) Ripley v. M‘Clure (1849), 4 Exch. 345; 18 L.J.Ex. 419; 14 L.T.O.5. 180; 
affirmed sub nom. M‘Clure v. Ripley (1850), 5 Exch. 140, Ex. Ch.; 12 
B Digest (Repl.) 880, 2974. 
(9) Planché v. Colburn (1831), 8 Bing. 14; 1 Moo. & 8. 51; 1 L.J.C.P. 7; 131 E.R. 
305; 12 Digest (Repl.) 393, 3043. 


Also referred to in argument : 

Core ¥. Amvergdce, ect., Raw. -Co. (1851), 17 QB. 127; 20 1... es EE 

L.T.0.8. 179; 15 Jur. 877; 117 E.R. 1229; 12 Digest (Repl.) 490, 3687. 
C Lovelock v. Franklyn (1846), 8 Q.B. 871; 15 L.J.Q.B. 146; 10 Jur. 246; 115 E.R. 

916; sub nom. Frankland v. Lovelocke, 6 L.T.O.S8. 845; 12 Digest (Repl.) 
387, 3009. 

Cutter v. Powell (1795), 6 Term Rep. 820; 101 E.R. 573; 12 Digest (Repl.) 463, 
S454. 


D Rule Nisi to enter a nonsuit or arrest judgment in an action for damages for 
breach of contract. 
The plaintiff pleaded that by a contract dated April 12, 1852, he agreed that on 
June 1, 1852, he would enter into the service of the defendant in the capacity of 
a courier and travel with him on the continent of Europe for three months from 
June 1, 1852, on which day he undertook to be ready to start with the defendant 
Eo such travels, his remuneration being £10 a month. He alleged that on May 11 
the defendant wrote to him stating that he had changed his mind and refusing to 
employ him as agreed or to give him any compensation. The plaintiff began the 
present action on May 22. 
On the trial, before Erur, J., these facts were proved, and also that, between the 
commencement of the action and June 1, the plaintiff obtained an engagement with 
F Lord Ashburton, on equally good terms, but not commencing till July 4. The 
defendant's counsel contended that there could be no breach of the contract before 
June 1. The learned judge was of a contrary opinion, but he reserved leave to 
enter a nonsuit on this argument. The other questions were left to the jury, who 
found for the plaintiff. A rule nisi to enter a nonsuit, or arrest the judgment, was 


obtained on behalf of the defendant. 


G  Hannen showed cause against the rule. 
Hugh Hill and Deighton supported the rule. 


Cur. adv. vult. 


June 25, 1853. LORD CAMPBELL, C.J., read the tollowing judgment of the 

court.—On this motion in arrest of judgment, the question arises, whether, if there 

7 be an agreement between A. and B., whereby B. engages to employ A. on and from 
a future day for a given period of time, to travel with him into a foreign country 
as a courier and to start with him in that capacity on that day, A. being to receive 
a monthly salary during the continuance of such service, B. may, before the day, 
refuse to perform the agreement and break and renounce it so as to entitle A., 
before the day, to commence an action against B. to recover damages for breach 

J of the agreement, A. having been ready and willing to perform it till it was broken 
and renounced by B. 

The defendant’s counsel very powerfully contended that, if the plaintiff was not 
contented to dissolve the contract and to abandon all remedy upon it, he was bound 
to remain ready and willing to perform it till the day when the actual employment 
as courier in the service of the defendant was to begin, and that there could be no 
breach of the agreement, before that day, to give a right of action. But it cannot 
be laid down as a universal rule that, where by agreement an act is to be done 
on a future day, no action can be brought for a breach of the agreement till the 
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day for doing the act has arrived. If a man promises to marry a woman on a A 
future day and before that day marries another woman, he is instantly liable to an 
action for breach of promise of marriage: Short v. Stone (1). If a man contracts 

to execute a lease on and from a future day for a certain term, and, before that 
day, executes a lease to another for the same term, he may be immediately sued 
for breaking the contract: Ford v. Tiley (2). So, if a man contracts to sell and 
deliver specific goods on a future day, and before the day he sells and delivers B 
them to another, he is immediately liable to an action at the suit of the person 
with whom he first contracted to sell and deliver them: Bowdell v. Parsons (8). 
One reason alleged in support of such an action is that the defendant has, before 
the day, rendered it impossible for the plaintiff to perform the contract at the day, 
but this does not necessarily follow, for, prior to the day fixed for doing the act, 
the first wife may have died, a surrender of the lease executed might be obtained, C 
and the defendant might have re-purchased the goods so as to be in a situation 

to sell and deliver them to the plaintiff. Another reason may be that where there 

is a contract to do an act on a future day there is a relation constituted between 
the parties in the meantime by the contract, and that they impliedly promise that 

in the meantime neither will do any thing to the prejudice of the other inconsistent 
with that relation. As an example, a man and woman engaged to marry are DPD 
affanced to one another during the period between the time of the engagement 
and the celebration of the marriage. 

In the present case, of traveller and courier, from the day of the hiring till the 
day when the employment was to begin, the parties were engaged to each other, 
and it seems to be a breach of an implied contract if either of them renounces the 
engagement. This reasoning seems in accordance with the unanimous decision of 
the Kxchequer Chamber in Elderton v. Emmens (4), which we have followed in 
subsequent cases in this court. The declaration in the present case, in alleging a 
breach, states a great deal more than a passing intention on the part of the defen- 
dant which he may repent of, and could only be proved by evidence that he had 
utterly renounced the contract or done some act which rendered it impossible for 
him to perform it. If the plaintiff has no remedy for breach of the contract unless If 
he treats the contract as in force, and acts upon it down to June 1, 1852, it follows 
that, till then, he must enter into no employment which will interfere with his 
promise ‘‘to start with the defendant on such travels on the day and year,’’ and 
that he must then be properly equipped in all respects as a courier for a three 
months’ tour on the continent of Europe. 

But it is surely much more rational, and more for the benefit of both parties, that, G 
after the renunciation of the agreement by the defendant, the plaintiff should be at 
liberty to consider himself absolved from any future performance of it, retaining 
his right to sue for any damage he has suffered from the breach of it. Thus, instead 
of remaining idle and laying out money in preparations which must be useless, he 
is at liberty to seek service under another employer, which would go in mitigation 
of the damages to which he would otherwise be entitled for a breach of the contract. H 
It seems strange that the defendant, after renouncing the contract, and absolutely 
declaring that he will never act under it, should be permitted to object that faith 
is given to his assertion, and that an opportunity is not left to him of changing 
his mind. If the plaintiff is barred of any remedy by entering into an engagement 
inconsistent with starting as a courier with the defendant on June 1, he is pre- 
judiced by putting faith in the defendant's assertion, and it would be more con- [ 
sonant with principle, if the defendant were precluded from saying that he had not 
broken the contract when he declared that he entirely renounced it. 

Suppose that the defendant, at the time of his renunciation, had embarked on a 
voyage for Australia, so as to render it physically impossible for him to employ 
the plaintiff as a courier on the continent of Europe in the months of June, July 
and August, 1852. According to decided cases the action might have been brought 
before June 1, but.the renunciation may have been founded on other facts, to be 
given in evidence, which would equally have rendered the defendant’s performance 
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of the contract impossible. The man who wrongfully renounces a contract into 
which he has deliberately entered cannot justly complain if he is immediately sued 
for a compensation in damages by the man whom he has injured: and it seems 
reasonable to allow an option to the injured party, either to sue immediately or to 
wait till the time when the act was to be done, still holding it as prospectively 
binding for the exercise of this option, which may be advantageous to the innocent 
party, and cannot be prejudicial to the wrongdoer. 

An argument against the action before June 1 is urged from the difficulty of 
calculating the damages, but this argument is equally strong against an action 
before Sept. 1, when the three months would expire. In either case, the Jury in 
assessing the damages would be justified in looking to all that had happened, or was 
likely to happen, to increase or mitigate the loss of the plaintiff down to the day 
of trial. 

We do not find any decision contrary to the view we are taking of this case. 
Leigh v. Paterson (5) only shows that, upon a sale of goods to be delivered at 
a certain time, if the vendor before the time gives information to the vendee that he 
cannot deliver them, having sold them, the vendee may calculate the damages 
according to the state of the market when they ought to have been delivered. If 
this was a sale of specific goods, the action, according to Bowdell v. Parsons (3), 
might have been brought before that time, as soon as the vendor had sold and 
delivered them to another. Phillpotts v. Evans (6) was a similar case, and the 
only question there was as to the mode of calculating the damages on a breach of 
contract for the sale and delivery of wheat. The court very properly held that the 
plaintiff was entitled to damages according to the state of the market when the 
wheat was to be delivered, the court professing to proceed upon the rule laid 
down in Startup v. Cortazzi (7), where no question arose as to the right to bring 
an action before the stipulated day of delivery on a renunciation of the contract. 
ParkE, B., whose dicta are entitled to very great weight, certainly does say in 
Phillpotts v. Evans (6), with reference to the notice by the defendants that they 
would not accept the corn: 


‘‘T think no action would then have lain for the breach of the contract, but 
that the plaintiffs were bound to wait until the time arrived for delivery of the 
wheat, to see whether the defendant would then receive it.”’ 


But the learned judge might suppose that the notice did not amount to a renuncia- 
tion of the contract, and, if he thought that after such a renunciation the plaintiffs 
were bound to proceed with the performance of the contract on their part, and to 
incur expense and loss in tendering the wheat before they could have any remedy 
on the contract, we cannot agree with him. In Ripley v. M‘Clure (8) it is said 
that, under a contract for the sale and delivery of goods, a refusal to receive them 
at any time before they ought to be delivered was not necessarily a breach of the 
contract, but the court intimated no opinion upon the question whether, there 
being a contract to do an act at a future day, if one party before the day renounces 
the contract, the other thereupon has a remedy for a breach of the contract. They 
held that a refusal by one party before the day when the act is to be done, if 
unretracted, would be evidence of a continual refusal down to, and inclusive of, 
the time when the act was to be done. 

The only other case cited in the argument which we think it necessary to notice 
is Planché v. Colburn (9), which appears to be an authority for the plaintiff. There 
the defendants had engaged the plaintiff to write a treatise for a periodical publica- 
tion. The plaintiff commenced the composition of the treatise, but, before he had 
completed it, and before the time when in the course of conducting the publication 
it would have appeared in print, the publication was abandoned. The plaintiff, 
thereupon, without completing the treatise, brought an action for breach of contract. 
Objection was made that the plaintiff could not recover on the special contract for 
want of having completed, tendered and delivered the treatise, according to the 
contract. Tinpat, C.J., said (8 Bing. at p. 15): 
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“The fact was, that the defendants not only suspended, but actually put an 


end to, ‘Tur Joventte Liprary’; they had broken their contract with the 
plaintiff.’ 


The declaration contained counts for work and labour, but the plaintiff appears 
to have retained his verdict on the count framed on the special contract, thus show- 
ing that, in the opinion of the court, the plaintiff might treat the renunciation of 
the contract by the defendants as a breach and mainain an action for that breach 
without considering that it remained in force so as to bind him to perform his part 
of it before bringing an action for the breach of it. 

If it should be held that, upon a contract to do an act on a future day, a renuncia- 
tion of the contract by one party dispenses with a condition to be performed in the 
meantime by the other, there seems no reason for requiring that other to wait 
till the day arrives before seeking his remedy by action, and the only ground on 
which the condition can be dispensed with seems to be that the renunciation may 
be treated as a breach of the contract. Upon the whole, we think that the declara- 
tion in this case is sufficient. It gives us great satisfaction to reflect that, the 
question being on the record, our opinion may be reviewed in a court of error. In 
the meantime we must give judgment for the plaintiff. 


Judgment for plaintiff. 





FOLEY v. HILL AND OTHERS 


| Houss oF Lorps (Lord Cottenham, L.C., Lord Lyndhurst, Lord Brougham and 
Lord Campbell), July 31, August 1, 1848] 


[Reported 2 H.L.Cas. 28; 9 E.R. 1002] 


Bank—Banker and customer—Relationship—Debtor and creditor—No fiduciary 
relation. 

The relation between a banker and his customer who pays money into the 
bank is that of debtor and creditor, the banker being liable to repay to 
the customer the money which he holds for him when required to do so by the 
customer. When a customer pays money into his account at a bank it ceases 
to be his money; it becomes the banker’s money and he can deal with it as 
his own. He is not vis-a-vis the customer in the fiduciary position of a trustee 
or quasi-trustee holding the money for the customer as for a cestui que trust. 


Notes. It will be seen that a question was raised in this case whether in the 
circumstances the appellant’s claim for an account was a fit subject for a suit in 
a court of equity. This would depend on whether at law there was no satisfactory 
remedy or whether from the complexity of the account it was not a fit ease to be 
referred to a jury. But by s. 36 of the Supreme Court of Judicature Act, 1925, 
re-enacting s. 24 of the Judicature Act, 1878, law and equity are now to be ad- 
ministered concurrently, so that the discussion of the above question is no longer 
of value, and counsel’s argument and their Lordships’ observations on that matter 
have been omitted from this report. 

Considered: Re Gibson and Sturt, Re St. Alban’s Bank (1850), 15 a T.0.8.. 95. 
Distinguished: Pennell v. Duffell (1853), 4 De G.M. & G. 872. Considered: Pad- 
wick v. Hurst (1854), 18 Beav. 575; Jackson v. Ogg (1859), 5 Jur.N.S. 976. Dis- 
tinguished: St. Aubyn v. Smart (1867), L.R. 5 Hq. 188. Considered: A.-G. v. 
Edmunds (1868), L.R. 6 Eq. 881; South Australian Insurance Co. v. Randell (1869), 
L.R. 8 P.C. 101; Burdick v. Garrick (1870), 5 Ch. App. 238. Considered and 
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Applied: Banner v. Berridge (1881), 18 Ch.D. 254. Distinguished : Atkinson V. 
Bradford Third Equitable Benefit Building Society (1890), 25 Q.B.D. 377; Ke Tidd, 
Tidd v. Overall (1898), 62 L.J.Ch. 915. Considered: Royal Bank of Scotland v. 
Tottenham, [1894] 2 Q.B. 715; Re Derbyshire, Webb v. Derbyshire, [1906] 1 Ch. 
185; Kerrison v. Glyn, Mills, Currie & Co., [1911-18] All E.R.Rep. 417; N. Joa- 
chimson (a firm name) v. Swiss Bank Corpn., [1921] All E.R.Rep. 92; R. v. 
Davenport, [1954] 1 All E.R. 602. Referred to: Teed v. Beere (1859), 38 L.T.0.5. 
26; Smith v. Leveaux (1863), 2 De G.J. & Sm. 1; Hill v. South Staffordshire Rail. 
Co. (1865), 11 Jur.N.S. 192; Moxon v. Bright (1869), 4 Ch. App. 292; Blyth v. 
Whiffin (1872), 27 L.T. 330; Summers v. City Bank (1874), JRea 9 UB. ost, 
Greenwell v. National Provincial Bank (1883), Cab. & El. 56; Marten v. Rocke, 
Eyton & Co. (1885), 53 L.T. 946; London Joint Stock Bank, Ltd. v. Macmillan, 
[1918-19] All K.R.Rep. 30; A.-G. of Canada v. A.-G. of Quebec, [1947] A.C. 33. 

As to the relation of banker and customer, see 2 Hanssury’s Laws (8rd Edn.) 166 
et seq.; and for cases see 3 Diaest (Repl.) 177-184. 


Cases referred to in argument : 

(1) Carr v. Carr (1811), 1 Mer. 541, n.; 85 E.R. 799; 44 Digest 728, 5813. 

(2) Devaynes v. Noble, Sleech’s Case (1816), 1 Mer. 529, 589; 85 E.R. 767, 771; 
8 Digest (Repl.) 340, 1101. 

(3) Sims v. Bond (1888), 5 B. & Ad. 889; 2 Nev. & M.K.B. 608; 110 E.R. 834; 
83 Digest (Repl.) 178, 299. 

(4) Pott v. Clegg (1847), 16 M. & W. 321; 16 L.J.Ex. 210; 8 L.T.O.8. 498; 11 
Jur. 289; 153 E.R. 1212; 3 Digest (Repl.) 178, 294. 

(5) Marzetti v. Williams (1880), 1 B. & Ad. 415; 1 Tyr. 77, n.; 9 L.J.0.S.K.B. 
42; 109 E.R. 842; 3 Digest (Repl.) 237, 613. 


Appeal against an order of Loxp Lynpuurst, L.C., reported 1 Ph. 399, reversing 
a decree of the Vice-Chancellor of England (Knicur-Bruce, V.-C.) and dismissing 
the appellant’s bill. 

In and previously to the year 1829, the appellant and Sir Edward Scott, owners 
of collieries in Staffordshire, kept a joint account at the respondents’ bank at 
Stourbridge, in Worcestershire. In April, 1829, a sum of £6,117 10s. was transferred 
from that account to a separate account then opened for the appellant, and the 
respondents, in a letter enclosing a receipt for the sum so transferred, agreed to 
allow £8 per cent. interest on it. From 1829 to the end of 1834, when the joint 
account was closed, the appellant’s share of the profits of the collieries was from 
time to time paid by cheques drawn by the colliery agents against the joint account. 
These cheques were, as the respondents alleged, paid in cash or by bills drawn 
by them on their London bankers in favour of the appellant, and none of them 
was entered in his separate account. The only items found in that account were 
the £6,117 10s. on the credit side, and two sums of £1,700 and £2,000 on the debit 

side, both being payments made to or on behalf of the appellant in 1880. There 
_ were also entries, in a separate column, of interest calculated on the sum or balance 
in the bank, up to Dec. 25, 1831, and not afterwards. | 

In January, 1838, the appellant filed his bill against the respondents, praying 
that an account might be taken of the sum of £6,117 10s. and all other sums received 
by the respondents for the appellant on his private account since April, 1829, with 
interest on the same at the rate of £3 per cent. per annum; and also an account 
of all sums properly paid by them for or to the use of the appellant on his account 
since that day, and that they might be decreed to pay the appellant what, upon 
taking such accounts, should be found due to him. A schedule annexed to the 
defendants’ answer set forth the separate account of the appellant from the bank 
book, containing the items and entries before mentioned. The vice-chancellor, on 
the hearing of the cause, decreed for an account as prayed, being of opinion that 
the respondents were bound in duty to keep the account clear; that they were to 
be charged according to their duty, the neglect of which could be no excuse, and 
that the agreement to allow the interest was in effect the same, in answer to the 
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Statute of Limitations, as if the interest had been regularly entered or paid. Lorp A 
Lynpuourst, taking a duvereds view of the case, upon appeal, held, first, that the 
Statute of Taraiacions was a sufficient defence; and, secondly, that bine account, 
consisting of only a few simple items, was not a proper subject for a bill in equity, 
but a case for an action at law for money had and received, and his Lordship 
reversed the decree, and dismissed the bill. 


Stuart and G. L. Russell for the appellant.—The judgment appealed from pro- B 
ceeded partly on the ground that the Statute of Limitations is a bar to the appel- 
lant’s demand, and partly on the ground that the account prayed for is a simple 
account of debtor and creditor, and, therefore, not a fit subject for a suit in equity. 
The question is: What is the nature of the relation between a banker and those 
who deposit money with him, and who are called his customers? If it could be 
shown that a banker is in the position of a trustee for those who employ him, that C 
he is clothed with a fiduciary character in relation to them, and that there is a 
personal trust and confidence in him, then the Statute of Limitations would be 
inapplicable, and the second defence also must be held to fail. The respondents 
were not in the relation of mere debtors to the appellant for the money deposited, 
which, in ordinary cases, is considered to be a loan, and, therefore, a debt: Carr v. 
Carr (1); Devaynes v. Noble, Sleech’s Case (2) (1 Mer. at p. 568); Sims v. Bond (8); D 
Pott v. Clegg (4). Pottock, C.B., in Pott v. Clegg (4), doubted whether in all 
cases there was not an implied contract between a banker and his customer as to 
the money deposited which distinguishes it from an ordinary case of loan, but he 
vielded to the opinion of the other judges that it was a simple loan and debt. 
It may be admitted that bankers are debtors, but they are debtors with superadded 


obligations, as, for instance, to repay the money deposited by honouring the > 
depositor’s cheques: Marzetti v. Williams (5). In the present case there was an 
additional obligation by the special contract to pay interest on the deposit. It was 
the duty of the respondents to keep the accounts with the appellant clear and 
intelligible, to calculate the interest on the balances in their hands from time to 
time, to make proper entries of it in the account, and to preserve all vouchers and r 


other evidence of their transactions with him. These duties and transactions consti- 
tute a relation more complex than that of mere debtor and creditor, and an account 
of them is a fit subject for a bill in equity, because the account here sought is of 
moneys received by the respondents, the receipt of which is within their own 
knowledge, and the entries and record of which they were bound to keep. 


Bethell, Kenyon Parker and Craig for the respondents, were not called on to q 
argue. 


LORD COTTENHAM, L.C.—The bill in this case—as is usual in cases of this 
description where bills state matters of account, and where there is concurrent 
jurisdiction at law and equity—alleges that the account is complicated and consists 
of a great variety of items, so that it could not be properly taken at law. If that 
allegation had been made out, it would have prevented the necessity of considering H 
any other part of the case. But that allegation has entirely failed of proof, for it 
appears that the account consisted of only one payment of £6,117 10s. to a private 
account of the customer, and that against that sum two cheques were drawn and 
paid. That is the whole account in dispute as raised by these pleadings. There- 
fore, there is certainly no such account as would induce a court of equity to 
maintain jurisdiction as if the question had turned entirely upon an account so [ 
complicated, and so long, as to make it inconvenient to have it taken at law. 
It has been attempted to support this bill upon other grounds, and one ground 
is that the relative situation of the appellant and the respondents would give a 
court of equity jurisdiction, independently of the length or the complexity of the 
accounts. Although it is not disputed that the transactions between the parties 
cave the legal right, it is said a court of equity, nevertheless, has concurrent juris- 
diction, and that is attempted to be supported upon the supposed fiduciary character 
existing between the banker and his customer. 








H.L.] FOLEY v. HILL (Lorp Cotrennam, L.C.) 19 


No case has been produced in which that character has been given to the relation 
of banker and customer, but it has been attempted to be qiveocied by reference 
to other cases supposed to be analogous. These are cases where bills have been 
filed as between principal and agent, or between principal and factor. As between 
principal and factor, there is no question whatever that that description of case 
which alone has been referred to in the argument in support of the jurisdiction 
has always been held to be within the jurisdiction of a court of equity, because the 
party partakes of the character of a trustee. Partaking of the character of a 
trustee, the factor—as the trustee for the particular matter in which he is employed 
as factor—sells the principal’s goods, and accounts to him for the money. The 
goods, however, remain the goods of the owner or principal until the sale takes 
place, and the moment the money is received the money becomes the property 
of the principal. So it is with regard to an agent dealing with any property. He 
obtains no interest himself in the subject-matter beyond his remuneration; he is 
dealing throughout for another, and though he is not a trustee according to the 
strict technical meaning of the word, he is quasi a trustee for that particular 
transaction for which he is engaged. Therefore, in these cases the courts of equity 
have assumed jurisdiction. 

But the analogy entirely fails, as it appears to me, when you come to consider 
the relative situation of a banker and his customer, and for that purpose it is 
quite sufficient to refer to the authorities, which have been quoted, and to the 
nature of the connection between the parties. Money, when paid into a bank, 
ceases altogether to be the money of the customer; it is then the money of the 
banker, who is bound to return an equivalent by paying a similar sum to that 
deposited with him when he is asked for it. The money paid into the banker’s 
is money known by the customer to be placed there for the purpose of being under 
the control of the banker. It is then the banker’s money; he is known to deal 
with it as his own; he makes what profit of it he can, which profit he retains to 
himself, paying back only the principal, according to the custom of bankers in some 
places, or the principal and a small rate of interest, according to the custom of 
bankers in other places. The money placed in the custody of a banker is to all 
intents and purposes the money of the banker, to do with it as he pleases. He is 
guilty of no breach of trust in employing it; he is not answerable to the customer 
if he puts it into jeopardy, if he engages in a hazardous speculation; he is not bound 
to keep it or deal with it as the property of the customer, but he is, of course, 
answerable for the amount, because he has contracted, having received that money, 
to repay to the customer, when demanded, a sum equivalent to that paid into his 
hands. That has been the subject of discussion in various cases, and that has been 
established to be the relative situation of banker and customer. That being estab- 
lished to be the relative situations of banker and customer, the banker is not an 
agent or factor, but he is a debtor. Then the analogy between that case and those 
that have been referred to entirely fails, and the ground upon which those cases 
have, by analogy to the doctrine of trusteeship, been held to be the subject of 
the jurisdiction of a court of equity, has no application here, as it appears to me. 

[His Lorpsurp dealt with the question whether under the law existing in 1848 
the case came within the jurisdiction of a court of equity, and he added :] 

There is nothing in the relative situations of banker and customer which gives, 
per se, the right to sue in equity. That is proved, I apprehend, by the considera- 
tion of the question whether, if there had been no money drawn out at all and 
simply a sum of money had been deposited with the banker—I will not say de- 
posited, but paid to the banker—on account of the customer, the customer could 
file a bill to get that money back again. The learned counsel judiciously avoided 
giving an answer to that question. But that tries the principle, because, if it is 
merely a sum of money paid to a factor or an agent, the party has a right to recall 
it. He has a right to deal with the factor or agent in his fiduciary character. 
But the banker does not hold that fiduciary character, and, therefore, there is no 
such original jurisdiction; and if there be no original jurisdiction growing out of the 
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relative situations of the parties to see if the account is of such a nature that it 
eannot be taken at law. ...The principle upon which my opinion is formed is 
that there is nothing to bring the demand within the precincts of a court of equity. 
Upon that ground I think the decree was right in dismissing the bill. 


LORD BROUGHAM. My noble and learned friend, Lorp Lynpyurst, who, 
from his right of precedence here, would naturally have addressed your Lordships 
before me—TI, nevertheless, take leave, before he addresses your Lordships, to 
state my entire agreement in the reasons stated by my noble and learned friend, 
the Lord Chancellor, and in the opinion at which he has arrived through those 
reasons in favour of the decree of the court below. 

There is clearly no such account—whatever may be set forth by the bill—upon 
the facts of the present case which calls upon a court of equity, upon that head 
of jurisdiction, to give relief. ...The account being excluded by the facts of this 
case, which show that there is no reason for this statement of account, there being 
but one sum paid in, and two sums of money drawn out, there is no reason for 
giving relief in equity. The question then comes to be, whether the appellant has 
succeeded on one or other of the two grounds, the first of which is, holding the 





banker to be in a quasi fiduciary position towards his customer and proceeding — 


against him as if he were a trustee; and the other is whether the stipulation for 
interest by the banker makes any difference in the case? The latter question may 
be disposed of in a few words. It does not follow that because a banker contracts 
to pay any strictly legal demand, therefore that puts the case on a different footing. 
I should be very sorry if that should be so, because I am sure the Court of Chan- 
cery might have then a bill from every tradesman for payment of his account, for 
goods sold and delivered, and wherever there was a stipulation to pay after a 
certain time, as in many cases there is, in such a case a bill might be filed. But 
we know pretty well it is the ABC of the practice of a court of equity that no such 
bill can be filed. 

I come, then, to the only other ground, which was the main contention. As to 
the banker, is his position with respect to his customers that of a trustee with 
respect to his cestui que trust? Is it that of a principal with respect to an agent, 
or that of a principal with respect to a factor? I see no ground for contending that 
there is any identity in those two points. I am now speaking of the common 
position of a banker—the common case of his receiving money from his customer 
on condition of paying it back when asked for or when drawn upon, or of receiving 
money from other parties to the credit of the customer upon like conditions to be 
drawn out by the customer, or, in common parlance, the money being repaid when 
asked for, because the banker who receives the money has the use of it as his 
own, and in the using of it his trade consists, but for which no banker could exist, 
especially a banker who pays interest. Even a banker who does not pay interest 
could not possibly carry on his trade if he were to hold the money and to pay it 
back as a mere depositary of the principal. But he receives it, to the knowledge of 
his customer for the express purpose of using it as his own, which, if he were a 
trustee, he could not do without a breach of trust. It is a totally different thing 
if we take into consideration certain acts which are often performed by a banker 
and put him in a totally different capacity. He may, in addition to his position 
of banker, make himself an agent or a trustee towards a cestui que trust. For 
example, suppose I deposit exchequer bills with a banker and he undertakes to 
receive the interest upon them, or to negotiate or sell them, and to credit my account 
with the proceeds of the sale, I do not stay to ask whether, in that case, he might 
not be in the position of a trustee, and might not partly sustain a fiduciary charac- 
ter, but he does that incidentally to his trade of a banker. His trade of a banker 
is totally independent of that, to it the other is an accidental addition. The trade 
of a banker is to receive money and use it as if it were his own, he becoming debtor 
to the person who has lent or deposited with him the money to use as his own, 
for which money he is accountable as a debtor. 


A 


Val 
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A ‘That being the trade of a banker, and that being the nature of the relation in 
which he stands to his customer, I cannot, without breaking down the bounds 
between equity and law, confound the situation of a banker with that of a trustee, 
and conclude that the banker is a debtor with a fiduciary character. I, theretore, 
entirely agree with my noble and learned friend, thinking that the view taken of 
this case in the court below was a correct one, and, therefore, I move that this 

B appeal be dismissed, and the decree appealed from be affirmed, with costs. 


LORD CAMPBELL.I cannot help thinking that when this case was betore 
Knicut-Bruce, V.-C., the decree he pronounced must have proceeded upon some 
incorrect statement of the facts, and that he had thought that several actions would 
have been necessary. When you come to examine the facts, it is quite clear that 

C this is a purely legal demand, the relation between banker and customer, as far 
as the pecuniary dealings are concerned, being that of debtor and creditor. It has 
been said that the banker is liable to do something more than merely to repay the 
money. He is bound to honour cheques, and perhaps to accept bills of exchange, 
if drawn upon him, he having assets in his hands, but these are purely matters of 
legal contract, and, it seems to me, that there is nothing of a fiduciary character 

D at all in the relation subsisting between them. I think the noble and learned 
Lord, Lorp LynpHurst, was perfectly right in reversing the decree of the vice- 
chancellor, and that we shall do right in dismissing this appeal. 


LORD LYNDHURST.—1I entirely concur in the view that has been taken by 
my noble and learned friends, with respect to jurisdiction in matters of account. 
I am of opinion, therefore, with my noble and learned friends, that this judgment 
must be affirmed. 


Appeal dismissed. 





GREY AND OTHERS v. PEARSON AND OTHERS 


G [House or Lorps (Lord Cranworth, L.C., Lord St. Leonards and Lord Wensley- 
dale), March 5, 6, 9, 16, 1857] 


[Reported 6 H.L.Cas. 61; 26 L.J.Ch. 478: 29 L.T.0.8. 67; 
3Jur.N.8. 8238; 5 W.R. 454: 10 E.R. 1216] 


Will—Statute—Document—Construction—Grammatical, natural and ordinary 
H meaning to be given to words—Modification to avoid absurdity or inconsis- 
tency with rest of instrument—Consideration of will as a whole and surround. 

ing circumstances—Giving effect to intention of testator. 

In construing wills, statutes and all written instruments, the grammatical, 
natural, and ordinary sense of the words is to be adhered to unless that would 
lead to some absurdity or some repugnance or inconsistency with the rest of 

J the instrument, in which case the grammatical and ordinary sense of the words 
may be modified so as to avoid that absurdity or inconsistency, but no further. 

A testator devised the estates H. and 8S. to trustees in trust for R.W. and the 
heirs of his body, but in case R.W. should die under twenty-one and without 
issue, then H. should be in trust for A.W. and the heirs of her body, and in 
case she should die under twenty-one and without issue, then H. should be on 
the same trusts are thereinafter declared as to S.; and if R.W. should die 
under twenty-one and without issue, then S. should be for the testator’s son 
and daughter-in-law A. and B., for their lives, and subject to the trusts there. 
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inbefore declared for other persons. After the testator’s death R.W. and A.W. 
both died without issue, but each attained twenty-one. 

Held (Lorp Sr. Leonarps dissenting) : as the ordinary grammatical meaning 
of the words led to no absurdity or inconsistency, the devise over could. not 
take effect, except on the double contingency of R.W. dying under twenty-one © 
and without issue, which did not happen; and, therefore, there was an intestacy 
as to the H. estate. 

Per Lorp St. Lronarps: Nobody is more disposed than I am to abide by 
clear words and to give to them their natural and grammatical meaning, but 
I never did, and I never can, come to the conclusion that the words of a will 
will not admit of modification according to the real intention of the testator as 
you find it from other expressions or from the whole context of the will. It is 
difficult to lay down any abstract rule on the subject, but where I find words 
pointing out the intention, and that, if I give to the words their simple mean- 
ing according to grammar and according to their prima facie import, I defeat 
the intention, I hold that I am bound by every rule both of law and equity to 
see whether I cannot give to them by natural construction an import which will 
effectuate and not defeat the intention. 

Per Lorp Wensteypate: In construing a will the only question is: What is 
the meaning of the words used in that writing? To ascertain that, every part 
of the will must be considered with the help of those surrounding circumstances 
which are admissible in evidence to explain the words and put the court as 
nearly as possible in the situation of the writer of the instrument... . In con- 
struing wills the events which might possibly have happened, as well as those 
which did happen, are to be considered. 


Judgment—Judicial decision as authority—Decision on meaning of words in 
instrument—Value in construction of similar words in another instrument. 
Per Lorp WENSLEYDALE: We are bound by decided cases for the purpose of 

securing as much certainty in the administration of the law as the subject is 
capable of. But when the decision is not upon some rule or principle of law, 
but upon the meaning of words which differ so much in one instrument from 
those in another, and when the proper construction is so varied by the peculiar 
circumstances of each case, it seldom happens that the words of one will are 
a sure guide for the construction of words resembling them in another. Besides, 
the salutary rule of construction (that words in a document should be given their 
erammatical, natural and ordinary meaning) may have been misapplied in the 
particular cases, and then they are of no binding authority at all. When, by 
any course of decisions, words have acquired a particular signification it may be 
presumed that the framer of the instrument used them in the sense so acquired, 
and it is fitting so to construe them. But when there has been an instance 
or two only of the words being read in a different sense from that which they 
naturally bear, no such presumption can be made. 


Notes. Considered: Abbott v. Middleton, Ricketts v. Carpenter (1858), 7 
H.L.Cas. 68; Baker v. Baker (1858), 6 H.L.Cas. 616; Slingsby v. Grainger (1859), 
7 H.L.Cas. 278; Thellusson v. Rendlesham (1859), 7 H.L.Cas. 429. Followed: 
Seccombe v. Edwards (1860), 28 Beav. 440; Reed v. Braithwaite (1871), L.R. 11 
liq. 514. Considered: Surtees v. Surtees (1871), L.R. 12 Hq. 400; Waring v. 
Currey (1873), 22 W.R. 150; Allgood v. Blake (1873), L.R. 8 Exch. 160. Followed: 
Lowther v. Bentinck (1874), L.R. 19 Eq. 166. Apphed: Caledonian Rail. Co. v. 
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terson, 9 Mod. Rep. 444, L.C.; 44 Digest 1155, 9992. 

Denn d. Wilkins v. Kemeys (1808), 9 East, 366; 108 E.R. 612; 44 Digest 1157, B 
10,008. 

Right d. Day v. Day (1812), 16 East, 67; 104 E.R. 1014; 44 Digest 1141, 9869. 

Bellasis v. Uthwatt (1787), 1 Atk. 426; West temp. Hard. 273; 26 E.R. 271; sub 
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Sheffield v. Earl of Coventry (1852), 2 De G.M. & G. 551; 22 L.J.Ch. 498; 20 
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Doe d. Watson v. Shipphard (1779), 1 Doug.K.B. 75; 99 E.R. 52; 44 Digest 1182, 
10,221. 


Appeal from a decision of Lorp CranwortsH, L.C., varying a decree of TurNER, 
Vie. 

By his will Richard Watson, being possessed of the estate of Stainton and the 
estate of Hemlington, in Yorkshire, after making several provisions by way of 
annuity and legacy, gave those real estates to trustees in fee and directed : 


‘‘And subject to the trusts aforesaid, all the said premises hereinbefore devised E 
shall be in trust for my grandson Robert Watson and the heirs of his body; but 

in case he shall die under the age of twenty-one years and without issue, my 

said messuage or dwelling-house and farm at Hemlington aforesaid, and my 

said six messuages or cottages at Stainton aforesaid (subject to the trust herein- 
before thereof respectively declared) shall be in trust for my said granddaughter 

Ann Watson and the heirs of her body, but in case she shall die under the age EF 
of twenty-one years and without issue, the said last-mentioned premises shall 

be upon such and the same trusts as are hereinafter declared concerning my 

said messuage or dwelling-house and farm at Stainton aforesaid. And I declare 

and direct that if my said grandson Robert Watson shall die under the age of 
twenty-one years, and without issue, then and in that case the said Robert 
Watson Darnell and Watson Chapman, their heirs and assigns, shall stand and CG 
be seised of my said messuage or dwelling-house at Stainton aforesaid, now in my 

own occupation, and the said farm at Stainton aforesaid, now in the occupation 

of the said John Sherwood, upon the trusts following (that is to say), in trust 

to pay the rents issues and profits of the same premises to or for the use of my 

son Richard Watson, for and during his natural life, at the same times and in 

like manner, and subject to such restrictions as are hereinafter mentioned with H 
regard to an annuity to him of £60, and from and after his decease or other 
sooner determination of his life-interest therein, in trust, to pay the same rents, 
issues and profits unto my daughter-in-law Mary Watson during her life, if she 

shall so long continue the widow of the said Richard Watson. And subject to 

the trusts hereinbefore thereof declared, the said messuage and farm at Stainton 
aforesaid shall be in trust for my grandson Wm. Darnell and the said Robert I 
Watson Darnell, and my granddaughter Elizabeth Darnell, in equal shares.’’ 


When the testator died, he left his grandson Robert Watson, who afterwards 
attained the age of twenty-one years and died without issue. His granddaughter 
Anne Watson also attained twenty-one and died without issue. A bill was filed by 
the trustees seeking the direction of the court as to how the trusts under the will 
were properly to be executed. Turner, V.-C., held that the two persons named 
tenants in tail, the grandson Robert Watson and the granddaughter Anne Watson, 
having both died without issue of their body, the ultimate trust in favour of W., 
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R.W., and E. Darnell took effect, viz., the trust under ‘‘and subject to the trusts 
hereinbefore thereof declared, the said messuage and farm at Stainton aforesaid, 
shall be in trust for my grandson William Darnell,’’ and so on, and that, therefore, 
the Darnells were entitled. From that decree there was an appeal to the Lord 
Chancellor, who was of opinion that the decree was partly right and partly wrong— 
i.e., as to the Stainton estate it was right, but that as to the Hemlington estate it 
was wrong; and he made a decree varying the former decree as to the Hemlington 
estate. With respect to the Stainton estate, there was no complaint of his decree, 
but with respect to the Hemlington estate the present appeal was brought. 


Walker, Q.C., Malins, Q.C., and G. Y. Robson for the appellant. 
Rolt, Q.C., and Faber for the respondents. 


Their Lordships took time for consideration. 


Feb. 16, 1857. LORD CRANWORTH, L.C.—The question as to the Hemlington 
estate turns upon this. Subject to certain trusts for raising legacies and annuities, 
the trustees were to stand possessed of the estate upon those trusts, 


‘‘and subject to the trusts aforesaid, all the said premises hereinbefore devised 
shall be in trust for my grandson Robert Watson and the heirs of his body; but 
in case he shall die under the age of twenty-one years and without issue,’’ 


then to Anne in like manner. Robert Watson died without issue of his body, but 
he did not die under the age of twenty-one years. The real and important question 
is, there being that condition, if he should “‘die under the age of twenty-one years 
and without issue,’’ whether that ‘‘and’’ is to be read according to its natural 
import, so as not to give the estate over unless he died both without issue and 
under the age of twenty-one years, or whether, he having died without issue, the 
trust over was to take effect, rejecting, as it were, the words ‘‘under the age of 
twenty-one years.’’ Supposing this case had been unaffected by prior decisions, 
I conceive there could have been no doubt upon the subject, because the rule of 
construction which, in modern times more particularly, the courts have been 
anxiously inclined to follow has been to adhere as rigidly as possible to the precise 
words that are found, whether in wills or in deeds, and to give to those words their 
natural and ordinary meaning, unless by so doing it appears from the context that 
you are using them in a different sense from that which the testator or the maker 
of the deed intended to use them, or unless by so using them you would be doing 
something which would manifestly tend to an inconsistency which could not have 
been the intention of the party making the instrument. Applying that rule to the 
present case, supposing it to be untouched by decisions, the question is, whether 
in construing that word ‘‘and’’ copulatively in its natural sense, you are doing 
anything which is either inconsistent with what else appears upon the face of the 
will, or are doing something which manifestly must be going contrary to the real 
objects of the testator. I confess I can see no ground whatever for thinking that 
the word ‘“‘and’’ was not what the testator intended, for he gives the estates to his 
grandson Robert Watson and the heirs of his body. That gives him an estate tail, 
and all persons familiar with the subject know, and probably this testator knew, 
that when his grandson attained twenty-one, he would have the absolute power of 
disposing of the property just as he might think fit, because a century has elapsed 
since it was settled that a tenant in tail has in truth the absolute control over the 
property. He may, by suffering a recovery, or without suffering recovery by doing 
something analogous to it, make himself absolute owner of the property. When you 
give an estate to a tenant in tail in that way, it makes him substantially the absolute 
owner of the property. But the testator declares that, if the grandson dies under 
the age of twenty-one years and without issue, it shall go over. It appears to me 
that that was not an irrational mode of disposing of the property. Therefore, I 
should feel at a loss—indeed I should feel it impossible—to hold that that could not 
be what the testator intended. So, independently of authority, I should have felt 
myself bound to adhere to the strict meaning of the words, and to say that the 
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testator, having given the estate over in the event of his grandson dying ‘‘under 
twenty-one and without issue,’’ inasmuch as he died over twenty-one but without 
issue, there was no gift over. 

Then the question arises whether this mode of construing the will has been 
affected by previous authorities, because there is another rule of construction which 
is quite reasonable—that where words have for a long series of years had a well- 
known technical construction, although it might not be that construction which, if 
the case were untouched by decisions, the court might now arrive at, yet it would 
be unsafe, and render property insecure, if we were to depart from that construction. 
The cases which, by way of analogy, were mainly relied upon as authorities, were 
cases of which there is a great number in the books, beginning at one reported in 
the reign of Queen Elizabeth I, and found in Croxr’s Reports (Soulle v. Gerrard 
(1)) I say, beginning with that case, for I am not clear that there may not have been 
prior cases; but, beginning there, the same doctrine is carried down through a 
variety of cases, and was ultimately approved of and sanctioned by your Lordships’ 
House in a well-known case in the early part of this century, Fairfield v. Morgan (2), 
which arose on a writ of error from Ireland. 

In that case the doctrine was enunciated and approved that when a testator 
devises an estate so as to give the control of the fee-simple to his son, or to any 
person, but if he dies under the age of twenty-one years or without issue, then over— 
in that case “‘or’’ must there have been meant, though it is improperly used, to have 
been used conjunctively and not disjunctively, because it never could have been the 
testator’s intention in giving an estate to a person and his heirs to give it away 
from his issue, if he should happen to die under twenty-one leaving issue. I confess 
that, if that were now to be decided for the first time, I should rather have doubts 
even upon that case, whether it was not more likely to be the safe rule to adhere to 
the strict meaning of the words used, than to speculate upon what the testator 
intended. However, I only throw that out, not as meaning to cast any doubt upon 
the rule that where those words do occur they must be prima facie at least so 
understood—that is to say, if an estate is given to a person and his heirs with a 
limitation over in case he dies ‘‘under twenty-one or without issue,’’ then in that 
ease, if he dies under twenty-one leaving issue, it is meant that the issue should 
take, and if he attains twenty-one and does not have issue, still it can only be an 
estate tail. That has been the construction adopted for the purpose of preserving 
the estate to the issue, which otherwise would be defeated. The ground of that, as 
I have already pointed out, is that any other construction would defeat that which 
must be presumed to have been the intention of the testator, and that when he gave 
the estate to a person and his heirs, or in a way which amounts to giving to a person 
and his heirs, that construction must be wrong, which, if the person died leaving 
issue, would take it away from that issue. To depart from that long-established 
rule, and to adopt a stricter rule of construction, would probably cause more evil 
than it would remedy, as was very ably pointed out by Lorp Broveuam, when he 
held the Great Seal, in Malcolm v. Taylor (3) (2 Russ. & M. at p. 447). 

The question, therefore, which your Lordships have to consider is whether there 
is any such well-recognised technical rule which applies to a case like the present, 
where the devise is not to a person and his heirs with a limitation over if he dies 
under twenty-one or without issue, but where a testator gives an estate tail to 
a person and the heirs of his body, with a limitation over if he dies under twenty-one 
and without issue. Is there any rule of construction which says that, in that case, 
it is to go over if he does not fulfil both conditions—that is to say, if he does not die 
under twenty-one and without issue, that it is to go over if he dies at any time 
without issue? | 

In support of that proposition great reliance was placed upon the well-known case 
of Brownsword v. Edwards (4), a case of very high authority which was decided by 
Lorp Harpwicxe, L.C. In that case there was a devise to trustees in fee upon 
trust to receive the rents till John Brownsword should attain the age of twenty-one 
or have issue, and then the testator devised the estate to John Brownsword and the 
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heirs of his body, but, if he should die under twenty-one and without issue, then to 
Sarah Brownsword. John Brownsword attained the age of twenty-one, but atter- 
wards died without issue. Lorp Harpwicke held that the remainder over to Sarah 
Brownsword took effect. That case has often been cited, and certainly quite erro- 
neously cited, as an authority for the proposition that Lorp Harpwicxs held that 
the word ‘‘and”’ was to be read as ‘‘or.’’ That is clearly not the ground upon which 
Lorp Harpwicke proceeded, as is manifest from his own language. What Lorp 
HarpwickE proceeded upon, whether correctly or not, was this. He said: 


“This is an alternative gift: if John Brownsword attains twenty-one or has 
issue, it is a gift to him and the heirs of his body; and, as an alternative, if he 
dies under twenty-one and without issue, there is a gift to Sarah Brownsword.”’ 


He did not fulfil that condition; he did not die under twenty-one, though he died 
without issue. Lorp HarpwicxkeE held, nevertheless, that by implication the gift 
was to go over to Sarah Brownsword in any event if he died without issue. But 
that was not by altering ‘‘and’’ into ‘‘or.’’ For unquestionably Lorp HarpwIckE 
never would have held that, if he died under twenty-one leaving issue, it was to go 
away from his issue. That never could have been his meaning, because it was an 
express devise to him and the heirs of his body. To make it quite clear that Lorp 
Harpwicke did not proceed upon that ground, I will read what he says. Speaking 
of those cases in which ‘‘or’’ has been held to mean ‘‘and,’’ he says (2 Ves. Sen. at 
p. 249): 

‘Tf the first limitation had been in tail there would be no occasion to resort 
to that [the alteration of the word], but the court would have made the con- 
struction I do now, viz., if he dies without issue before twenty-one, then over 
by way of executory devise; if he dies without issue after twenty-one, when the 
estate had vested in him, it would go by way of remainder, because he had made 
his original devise capable of a proper remainder, in which case the court will 
always construe it a remainder.’’ 


I do not know that it is necessary for me absolutely to say that I think that Lorp 
HarpwIckE is not in that case rightly deciding. I confess, however, that if I were 
bound to express an opinion on the subject, I should be obliged to say that I do not 
think that is a decision founded upon correct principles. Because, unquestionably, 
there Lorp Harpwickg, though he does not change the word ‘‘and’’ into ‘‘or,’’ which 
would not have answered his view at all, does imply that there was an intention 
to give a remainder in case the estate tail in the son John took effect, whereas there 
are no words that express such a meaning. In the present case, however, that 
principle cannot apply, because here the words are clearly sufficient to give an 
absolute estate tail in the first instance, which was not the case in Brownsword v. 
Edwards (4). In Brownsword v. Edwards (4) it may be said that in the expression 
“if he dies under twenty-one and without issue,’’ the words ‘‘under twenty-one”’ 
were not unnaturally introduced—though perhaps unnecessarily, still not unnatur- 
ally—because the object was to provide for a contingency exactly the opposite of 
that which Lorp Harpwicke points to, that is to say, if he died under twenty-one 
and without issue there is the alternative of either attaining twenty-one or having 
issue. But in the present case the words found in this will ‘‘if he dies under the 
age of twenty-one years, and without issue,’’ are absolutely meaningless, unless 
full effect is to be given to the word ‘‘and,’’ after the expression ‘‘if he dies under 
twenty-one.’’ The argument is that it is to be read as if he died without issue, 
whether under the age of twenty-one years or after the age of twenty-one years. 
So that the words “under twenty-one years,’’ it is contended, have no meaning at 
all. Not being called upon to say whether upon the grounds pointed out by Lorp 
HarDwIckE Brownsword v. Edwards (4) was or was not rightly decided, I conceive 
that either it was not rightly decided, or, that if rightly decided, it was so decided 
upon principles not governing the present case. 

Whether I should have felt myself warranted in adopting such a construction, if 
Brownsword v. Edwards (4) had been entirely unshaken, is a matter upon which I 
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need not speculate, because I conceive that the precise view which I take of the 
law upon this subject was discussed in Doe d. Usher v. Jessep (5), in the Court of 
Queen’s Bench in 1810, when Lorp ELLensorouaa presided in that court. I confess 
that to my mind, and indeed it was pretty well admitted at the Bar, that the present 
case 1s undistinguishable from Doe d. Usher v. Jessep (5). There was a devise to 
trustees in fee ‘‘in trust to and for my natural son John,’ ‘“‘whom I had by’’ such 
and such a woman, ‘‘and the heirs of his body lawfully issuing for ever.’’ It was a 
gift in tail in the first instance, ‘‘and my will further is, that, if the said John Jessep 
shall happen to die before he attains his age of twenty-one years, and without issue 
lawfully to be begotten, then I devise’’ the property over to certain persons, who were 
the claimants. The question was whether the persons claiming upon that gift over 
were entitled, the facts being, as in this case, that John Jessep had attained twenty- 
one but never had any issue. When the case came before the court, Brownsword 
v. Hidwards (4) having been pressed as being directly in point, Lorn ELLENBoROoUGH 
says (12 Hast, at p. 293): 


‘The cases certainly run very near, the only distinction seems to be that the 

limitation in Brownsword vy. Edwards (4) was in favour of a daughter who, with- 

out such a construction as was there put on the word, would have been left 
_ without any provision, and here the limitation over is to other relatives.’’ 


I think it is better not to make such nice distinctions in one’s own mind in order 
to save the necessity of saying that you go against a prior decision, because really 
the distinction only comes to this, that in one case it was a gift over to collaterals, 
and in the other to nearer relations. That appears to me a distinction that one 
cannot understand. Lorp ELLEnporouGH goes on to say, having remarked that the 
cases do run very close: 


‘But is there not a rule of common sense as strong as any case can be, that 
words in a will are to be construed according to their natural sense, unless some 
obvious inconvenience or incongruity would result from so construing them? 
Now here the testator has used the copulative word ‘and,’ and has devised this 
estate over in case his son die before twenty-one ‘and’ without issue, that is, if 
both those events happened; why then should we read ‘and’ as ‘or,’ and give the 
estate over upon the happening of one only of the events, when no inconvenience 
will ensue by construing the word used in its natural sense?”’ 


That was the decision of the court. 

That case was decided in 1810, just sixty years after Brownsword v. Edwards (4) 
had been decided. Whether that case is now entirely unquestioned, I do not stop 
to inquire. As far as I have been able to discover, it has not been seriously ques- 
tioned. It has been in force for between forty and fifty years. When the present 
case came before me by way of appeal, it appeared to me that either Doe d. Usher v. 
Jessep (5) overruled Brownsword v. Edwards (4) or that, if it did not overrule it, 
it is by reason of there being some distinction, which same distinction exists in the 
present case. I thought the rule laid down in Doe d. Usher v. Jessep (5) a more 
sensible and convenient rule than that in Brownsword v. Edwards (4) and I acted 
upon it. I confess, though I have considered the case in every point of view, and 
have looked to see how far subsequent authorities have at all shaken this decision, 
I cannot come to any other conclusion than that the decision at which I arrived is 
the safe and correct conclusion. 

There was one case which had been decided when the present case was argued 
before me, bearing some relation to it, but it was not quoted in the argument before 
me, and I dare say the counsel were not aware of it. On looking, however, at that 
case, I confess, so far from leading me to doubt the propriety of my decision, it 
rather confirms me. I allude to Mortimer v. Hartley (6), in the Exchequer. In 
that case there was some doubt as to what estate was meant to be given to the 
son John and the daughter Ann, but it was held that by the construction estates 
tail were given, and then it was said : 
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“Tf it shall please God to take away both John and Ann under age [i.e., under 
the age of 25 years], or without issue, then to Joseph Westerman.”’ 


John, to whom the previous estate tail had been given, attained the age of twenty- 
five, and then died without issue. He had had issue, but the issue died during his 
life. It was held that the devisee over was entitled, that the word ‘‘or’’ must have 
its natural meaning. The estate was given to John and the heirs of his body, and 
if he died under twenty-five or without issue, to Joseph Westerman. The conten- 
tion there was that ‘‘or’’ was to be altered into ‘‘and,’’ and that inasmuch as he 
had attained twenty-five, there was no gift over to Joseph Westerman. The Court 
of Exchequer, after a very elaborate argument, and fully considering the case, were 
of opinion that the natural meaning was to be given to the word “‘or,’’ and that the 
rule as to construing ‘‘or’’ as meaning ‘‘and,’’ could not hold universally. The 
testator having said, ‘‘I give the estate to John and the heirs of his body, but if 
he dies under twenty-five or without issue, it is to be given over,’’ and he having 
died without issue, the court held that the gift over was, therefore, to take effect. I 
confess I do not see that that case would have shaken me in the opinion I have formed. 
I confess it does not at all—on the other hand, it rather appears to me to confirm 
the view I have taken, as showing that the ordinary meaning of words is, if possible, 
to be adhered to. 

It remains only to advert to another argument. Turner, V.-C., was of opinion 
that, quacunque via data, this estate was to go over to the ultimate devisees, for 
that there was as to the estate of Stainton a direction that, in case the grandson 
died under the age of twenty-one years, there was to be a life-interest given to his 
parents which never took effect, because that life-interest expired in the lifetime of 
the grandson. There was then a direction given, ‘‘and subject to the trust herein- 
before thereof declared, the said messuage and farm at Stainton aforesaid shall be 
in trust for’’ the Darnells, the persons litigating the case. In the devise of Hem- 
lington there was a declaration that, if Robert the grandson died under twenty-one 
and without issue, it was to go to Ann and the heirs of her body, but that in case 
she should die under twenty-one and without issue, then the same trusts as were 
declared as to Stainton should take effect as to Hemlington. Turner, V.-C., 
thought that that carried the Hemlington estate as well as the Stainton estate. I 
had occasion to consider this point when the case came before me on appeal from his 
decision, and I have considered it since, but I cannot see how that ultimate limita- 
tion as to Stainton can by any possibility be applicable. The limitations as to 
Stainton are only to be applied to Hemlington in case Robert and Ann both die 
under the age of twenty-one years, and without issue. In neither of these two cases 
did the contingency as to dying under twenty-one happen, and, therefore, the same 
principle which induces me to say that there was no gift over after the death of 
Robert Watson when he attained the age of twenty-one, induces me also to say that 
there is no declaration in the will, that the ultimate trusts of Stainton shall be 
applicable to Hemlington. Jor these reasons it is my duty to move your Lordships 
that the judgment below be affirmed. 


LORD ST. LEONARDS read the following opinion.—I have the misfortune to 
differ from my noble and learned friend who has just spoken, and from my noble 
and learned friend, Lorp Wenstrypatr, and as I thought it necessary, in order to 
be precise, to write what my opinion was in this case, I shall now take the liberty 
of reading what I wrote. \ 

The legal fee-simple in this case is given to the trustees upon the trusts afterwards 
declared of the same. Upon the whole of the will I have arrived at the conclusion 
that the testator intended to dispose of the equitable fee-simple, and did not die 
intestate as to any portion of it. There is no residuary devise, unless the declara- 
tions of trust, to which I shall presently refer, operate in effect as such. Looking 
at the provisions in the will, I am satisfied that the testator never intended, in an 
event not unlikely to happen soon after his own death, viz., the death of his grand- 
son Robert, after attaining twenty-one without issue, to allow his estate to descend 
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to his son in fee. If the will is open to that construction, it must be that the 
expressions which he has used fail to give effect to his intention. The first trust is 
(subject to the directions to raise annuities and a contingent legacy) for his grandson 
Robert Watson and the heirs of his body, an equitable estate tail by apt words 
of limitation. But in case he shall die under twenty-one and without issue, then 
a part of the estate is to be in trust for his granddaughter Ann Watson (Robert's 
sister) and the heirs of her body. And in case she should die under twenty-one and 
without issue, over. And the testator directs the trustees out of the rents to raise 
during the infancy of his grandchildren respectively such maintenance money for 
them as the trustees should think fit. 

To stop here. Robert died without issue, but attained twenty-one, so that he did not 
die under twenty-one and without issue. Did then the devise over to Ann take effect? 
The devise of the equitable estate was clearly to Robert in tail, and no construction can 
be put upon the devise which would narrow or restrict his estate tail. Noone can take 
under the will until that estate tail is exhausted by Robert’s failure of issue, whenever 
that might happen, without reference to the period of his death. So that the construc- 
tion of the gift over is wholly immaterial to Robert and his issue. It is only material 
as between the granddaughter Ann and the heir-at-law of the testator, Ann’s father. 
If the first devise had been to Robert in fee, it is clear not only that the word ‘‘and”’ 
could not be read ‘‘or,’’ but that if the disjunctive conjunction had been used by 
the testator, the conjunctive one would have been introduced in its stead, because 
the testator could not be understood to mean to give the estate over from his first 
devisee’s children in the event of such devisee dying under twenty-one, leaving 
children, and they might not be entitled, if the estate went over in consequence of 
his dying under twenty-one without regard to his leaving issue behind him. In such 
cases, therefore the court does more than reject a word, for it substitutes one word 
for another, and indeed one that is directly opposed in its import to the one which 
is rejected. It is owing to the infirmity of our language, that we have no word to 
express in a combined sense the two conjunctions “‘or’’ and ‘‘and.’’ In devises 
where the first taker, although confined by the testator in words to a life-estate, has 
been held to take an estate tail under a subsequent gift to the heirs of his body, the 
courts have disregarded words annexed to the words ‘‘heirs of the body,’’ such as 
that they were to take as tenants in common, in favour of the general intention. 
Upon the whole will the paramount intent is regarded, and directions contrary to 
that view are in effect struck out of the will. So when the testator’s intention is 
clear, but he fails in words to provide for the precise event which happens, the courts 
supply the words. For example, on a gift to a woman during her life, if she shall 
so long continue his widow, and, in case she marry, to A. in fee, he will take upon 
either the death or marriage of the widow. 

In Newburgh v. Newburgh (7) in introducing gifts over in a will by an enumera- 
tion of the estates, the estate in one country was by mistake struck out by the con- 
veyancer in settling the draft, and an attempt was made, but failed, to be allowed 
to prove the mistake by parol evidence, and to have it corrected. When the case 
reached this House, it was ultimately decided that the clause in which the county 
was omitted might be rejected, or the missing county be considered as inserted in 
it, so as to give all the estates over to the countess for life, upon the evidence 
furnished by the context of the will of the intention of the testator. Where the 
expression is in a gift over in case of a death “‘without being married,’’ it has in 
favour of the intention been construed ‘‘without ever having been married’’: Bell v. 
Phyn (8). I will not multiply the instances in which words have been rejected, or 
altered, or supplied in a will, in order to give effect to the clear intention. But, as 
a general rule, words should be received in their natural grammatical import, and 
effect given if possible to every word in the will. 

In the present case the primary intention of the testator was to give an estate 
tail to Robert, and I hold that we are not at liberty to cut down or affect that gift 
in any way. This at once removes the difficulty where the first devisee is to take 
the fee. The gift over is in case he dies under twenty-one and without issue. It is 
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agreed that you cannot simply read ‘‘or’’ for ‘‘and,”’ for if you did, and Robert died 
under twenty-one leaving issue, such issue could not take, and that would defeat 
the declared intent of the testator. It is argued that you must provide for the naked 
case of his dying under twenty-one, for you cannot reject those words as surplusage 
or add to them. You may not, it is urged, read them as a gift over if he die under 
twenty-one without issue. In my opinion, the testator intended what he has already 
expressed, that his son should take an estate tail, and I think that he meant, what 
is not so clearly expressed, that the estate should go over if his son died at any time 
without issue. The reason why the age of twenty-one was introduced was, I think, 
because he did not intend the son to take the estate itself, that is, to enter into the 
enjoyment of it, until he attained twenty-one, for the legal estate was in the trustees, 
and they are to supply maintenance for the son while under twenty-one out of the 
rents. He, therefore, intended to give the estate over in case his son never, in this 
view, became entitled to it, viz., if he died under twenty-one, but still, not unless 
there was a failure of issue. And he also intended it to go over if his son did attain 
twenty-one and enter upon the enjoyment of the estate, but should afterwards die 
without issue; and I think that we are enabled by the rules of law to give effect to 
that intention. 

The first case cited at the Bar, Soulle v. Gerrard (1), was decided, when executory 
devises were not allowed—a fee could not be engrafted upon a fee—but still the 
case is instructive as to the way in which we are at liberty to deal with the case 
before us. The devise was to the testator’s son Richard, in fee, and if he died 
within the age of twenty-one or without issue, then the land should be equally 
divided among the testator’s other sons. Richard died within age, leaving issue. 
ANDERSON, C.J., said, that, if the limitation had been single, viz., if he died without 
issue, etc., it was an estate tail and explained the former limitation, and he con- 
ceived that this part of the limitation ‘‘if he die within age’’ was utterly void, for a 
remainder could not depend upon a fee, and then it was all one as if the limitation 
had been single if he die without issue; so Richard had an estate tail. WALMSLEY, 
J., agreed, and he added that if the remainder might pass upon his dying within 
age, yet it could not be until he died without issue also, for, the words being ‘‘if he 
died within age or died without issue, then,’’ ete. This ‘‘then,’’ which shows the 
beginning of the remainder, shall be when he dies without issue, and not before, 
so that it is all one as if the disjunctive ‘‘or’’ had been a copulative. Braumont and 
Owen, JJ., agreed, and the latter added that if the remainder might commence 
upon the first limitation, yet it ought not to commence by the words and intent 
until the other part be performed also, viz., that the devisee died without issue. 
This is an important authority, for, although it would be decided differently now, 
because executory devises within due limits are valid, yet it shows that where the 
first devise is expressly or by implication a devise in tail, a gift over in case the 
devisee die under twenty-one or without issue may be read without alteration, and 
yet a death under twenty-one will not carry the estate over unless also there is a 
failure of issue. If necessary to this construction the words ‘‘if he die under twenty- 
one’’ may be rejected; and still further, that ‘‘or’’ may be read ‘‘and,’’ and yet the 
estate will go over if the first devisee die under age leaving issue. 

Woodward v. Glasbrook (9) is also an authority bearing on this case. The devise 
was to the testator’s children as tenants in common in tail, and if any of them 
should die before twenty-one or unmarried, his part should go over to the survivors. 
Hour, C.J., held that one dying unmarried, though he attained the age of twenty- 
one, his share went over. If the death had been under twenty-one, but the devisee 
had married, the estate, I apprehend, would not have gone over so as to defeat any 
issue of the devisee tenant in tail. So Hour, C.J., appears to have held that the 
words “‘shall die before twenty-one’’ were immaterial, and the estate would go Over 
whenever the devisee died unmarried. 

This brings me to Brownsword v. Edwards (4), which was so much discussed at 
the Bar. I must, without reserve, say that I consider it a binding authority; and 
I entirely subscribe to Lorp Harpwicxr’s doctrine in it. I cannot, upon any sound 
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ground, distinguish it from the case now before the House. The estate was devised 
to trustees and their heirs to receive the rents until John Brownsword should attain 
twenty-one in trust to place them out to improve the estate, and if he should live to 
attain twenty-one, or have issue, then to him and the heirs of his body, but if he 
should happen to die before twenty-one, and without issue, then a like gift to a 
female child, etc., and over just in the same way. The children were considered to 
be the testator’s legitimate offspring. John attained twenty-one, and died without 
issue. 

It was said that this case differs from the one under appeal, inasmuch as the 
former was a gift upon a contingency, while in this case an estate tail is at once 
given. But if that difference has any weight, I think that it is in favour of the 
appellant. Lorp Harpwicke relied upon the gift being in tail, and upon the plain 
intention of the testator to give it over, and not to let in the testator’s right heirs. 
He held that John took an estate tail when he attained twenty-one, and that he 
would have done so had he had issue, though he had died before twenty-one. The 
construction was to give him an estate tail in either event. As to the subsequent 
words, in the construction of wills the court has construed the words conformably 
to the intent of the testator as much as possible, ranging them in a different order, 
and transposing them to comply therewith. But in this case there was no such 
necessity (this is what Lorp HarpwickeE said), for there was a plain natural con- 
struction upon these words, viz., if John shall happen to die before twenty-one and 
also shall happen to die without issue, which construction plainly makes the dying 
without issue to go through the whole, and fully answers the intent in that manner. 
Lorp Harpwicke added that an estate tail is capable of a remainder, and it is 
natural to expect a remainder after it. It appears, therefore, that, in a case I 
think more difficult to manage than this, Lorp Harpwicke, after ‘‘an estate tail,’’ 
read the words ‘‘if John should happen to die before the age of twenty-one years 
and without issue,’ thus, ‘‘if John should happen to die before twenty-one, and 
[also should happen to die] without issue.’’ This effected the intention of the 
testator, by plainly construing the words ‘“‘dying without issue,’’ to go through the 
whole sentence. This construction I am prepared to adopt and to apply to this 
case. Lorp Harpwicke did not convert “‘and’’ into “‘or,’’ although that may be 
done in favour of the intention, just as ‘“‘or’’ may be read ‘‘and’’ where the intention 
requires it: Bell v. Phyn (8). It is said that the construction in Brownsword v. 
Edwards (4) gave no effect to the words ‘‘die under twenty-one.’’ But full effect 
was given to them by reading them as connected with the subsequent words ‘‘with- 
out issue,’’ and it is no objection that by this construction the words give no addi- 
tional force to the devise, for the construction does, taking the words altogether 
and giving full effect to them all, effectuate the clear intention of the testator. 

The later case of Doe d. Usher v. Jessep (5), may be considered as similar to the 
one before the House, and the Court of King’s Bench, not in words overruling the 
well-considered case of Brownsword v. Edwards (4) decided in direct opposition to 
the principle upon which it was determined that ‘‘and"’ was to receive its natural 
construction, and, therefore, that, although the first devise was to an infant in tail, 
yet the gift over, if he should happen to die under twenty-one and without issue, 
required both events to happen, and the devise over was held to fail, as the first 
devisee attained twenty-one although he died without issue. My noble and learned 
friend the Lord Chancellor considered that he had to elect between Lorp Harp- 
WICKE’s decision and the later decision of the Court of King’s Bench, and he felt 
himself bound by the later decision. The cases were well calculated to embarrass 
the court. But now that the case has been more fully considered, I think that your 
Lordships will be inclined to support the earlier authority. Doe d. Usher v. Jessep 
(5) was hastily decided, and not well considered. Independently of what must occur 
to every one who reads it, which has been pointed out by my noble and learned 
friend, that the distinction there drawn by Lorp ELLENBoRoUGH is one that cannot 
be maintained for a moment—-I say, independently of that, the court actually de- 
cided this important point of law without hearing both sides, and their reasons show 
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that they did not accurately distinguish between cases where the first devise was in 
fee and the case before them where the devise was in tail. This is proved by what 
fell from two of the learned judges during the argument. In delivering judgment 
the Chief Justice thought that inconvenience would ensue by construing the word 
“and” in its natural sense, so that he considered it unimportant that the gifts over 
were all destroyed by this construction. Lr Buanc, J., said that the case was so 
far distinguished from Brownsword v. Edwards (4) that there the word ‘‘and’’ was 
construed ‘‘or’’ (which we have seen was not the case) to prevent the working of 
an injury to the issue: here ‘‘and’’ is required to be construed ‘‘or,’’ in order to 
work the very injury, to avoid which in other cases the courts have construed “‘or”’ 
to be ‘‘and.’’ Reading it in the natural sense of the word, the son having attained 
twenty-one, the limitation over, which was only to take effect if he died before 
twenty-one and without issue, was defeated. Bayury, J., added: 


‘Tf the son had died under twenty-one leaving issue, the construction contended 
for by the plaintiff’s counsel would leave the testator intestate as to such issue, 
which was clearly against his intention.’’ 


These observations prove that the real nature of the case was misunderstood, for, 
as the first devisee took an estate tail, and not an estate in fee, the construction 
adopted by Lorp Harpwickre would not have defeated the issue in any case which 
could happen. I submit, therefore, to your Lordships that Doe d. Usher v. Jessep 
(5) cannot be reed on as an authority. 

It so happened, when the case now before the House was heard upon appeal in 
the court below, that the authority of Brownsword v. Edwards (4) had recently come 
before the Court of Exchequer in Mortimer v. Hartley (6), and in an elaborate 
written judgment, delivered by my noble and learned friend, Lord WENSLEYDALE, 
Brownsword v. Edwards (4) was recognised as a clear binding authority, and 
Doe d. Usher v. Jessep (5), which had been relied upon in the argument, was 
manifestly passed over as of no weight. It unfortunately happened that this case 
was not referred to before my noble and learned friend, the Lord Chancellor, and 
he had not, therefore, the benefit of the opinion of the Court of Exchequer. In the 
case in the Exchequer, after successive estates tail to a son and daughter, the 
testator declared that if both of them should die under twenty-five or without leav- 
ing lawful issue, he gave the estate to his brother in fee. The second devisee in 
tail died an infant, and without having been married. ‘The first devisee in tail 
attained twenty-five and died without issue. The Court of Exchequer relied upon 


- the first gift being in tail, and, acknowledging Brownsword v. Edwards (4) as a 


binding authority, they followed it strictly and read the words as they found them, 
because by that construction in the event which happened the estate would go over 
to the brother according to the testator’s intention. But they observed that if in the 
case before them any change in the language should be made, the one which would 
be most likely to effectuate the intent of the testator would be to read the words as 
if they had been, ‘‘and if John and Ann should die under age or at any time without 
issue.’’ By so reading them the issue would take if their parents died under twenty- 
five, and the brother would succeed on the determination of the estate tail. But if 
this could not be done they thought they should make no change at all. They did 
not, therefore, as the event did not require it, construe the words as embracing every 
event without varying them, but they clearly intimated that they would have fully 
followed out the decision of Lorp Harpwicxx if the cireumstances had required it. 

I need not say that I now entertain great doubt how the decision would have 
been, because my noble and learned friend, Lorp WENSLEYDALE, now thinks that 
the present case below was rightly decided. He, of course, could not have been 
aware of the construction which I have now put upon the judgment which was 
delivered by him in the Court of Exchequer. As I understand, the ground upon 
which this appeal is now to be dismissed is one that really goes back to Fairfield v. 
Morgan (2) . Lorp WeNnSLEYDALE, as I understand him—of course not overruling 
it-—-because it is impossible to do so (it is the established law of the country, and we 
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have not the power to overrule it)—but giving an opinion that, if that case were now 
to be decided, he should be inclined to come to a different decision, and relying 
simply upon the words of the devise, not to give effect to the gift over in a case 
very likely to happen, and which nobody denies that the testator intended to provide 
for. That would bring us back to a rule of law which I believe, as I understand 
the law at present, does not exist. Nobody is more disposed than I am to abide 
by clear words, and to give them their natural and grammatical meaning, but I 
never did, and I never can, come to the conclusion that the words of a will will not 
admit of modification according to the real intention of the testator as you find it 
from other expressions or from the whole context of the will. It is difficult to lay 
down any abstract rule upon the subject, but where I find words pointing out the 
intention, and that, if I give to the words their simple meaning according to gram- 
mar and according to their prima facie import, I defeat the intention, I hold that 
I am bound by every rule both of law and equity to see whether I cannot give to 
them by natural construction an import which will effectuate and not defeat the 
intention. 

Take Fairfield v. Morgan (2). There one word is substituted for another, and the 
word substituted is directly opposite in meaning to the one for which it is substi- 
tuted; that is the law of this country, decided in this House, which has been 
followed ever since, and no one doubts it. There, so far from giving the words their 
natural meaning, you feel yourself at liberty to change the words. The testator 
has expressed what he meant in case two events shall happen, using the copulative 
conjunction and instead of the disjunctive or. You say he could not mean that. 
He has given an estate in fee, and that estate would go over if the party died under 
twenty-one, unless you alter the word. Then you take the liberty of altering the 
word by introducing another word in order to effect that which this House, as a 
judicial tribunal, is bound to do, in order to effect the intention of the testator. It 
appears to me, therefore, that the decision in the present case will go very far— 
I will not say to overrule Fairfield v. Morgan (2), because it cannot be overruled— 
but to shake the principle of it. It will lead simply to looking at the words super- 
ficially in order to ask: What do the words means ?—we will abide by the words, and 
take them as we find them. That would, no doubt, avoid a great many difficulties, 
but I confess I do not think that that is a rule by which we, as a judicial tribunal, 
should be guided. 

I can only say, therefore, with great respect for my noble and learned friend, that 
I entertain as clear an opinion as I ever did in any case that, according to the true 
construction of the rule of law as applied to this case, the gift over is a perfectly 
good one, and that it falls directly within the authority of Brownsword v. Edwards 
(4). And I never can press too much upon your Lordships’ attention that the whole 
depends upon the first gift being in tail—not being in fee—and that, therefore, we 
are at liberty, without affecting in any manner the estate given to the first devisee 
in tail, to read the words introducing the gift over without violence at all. By a 
natural, and I think an easy construction, adopting the rule laid down by Lorp 
HarpwiIcke, we are at liberty to give effect to the gift over. That case, upon that 
very elaborate judgment, was for many years considered an authority. 

With regard to Doe d. Usher v. Jessep (5), we cannot read without respect the 
names of the very learned persons by whom that case was decided; but, seeing the 
way in which it was decided, and the evidently mistaken reasons that were given 
for the decision, I cannot think that that is an authority which can overrule the 
well-considered case of Brownsword v. Edwards (4); and, although it is true, as 
my noble and learned friend has remarked, that Doe d. Usher v. Jessep (5) has been 
decided a good many years, I would observe that Brownsword v. Edwards (4) was 
decided a good many years before that, and I have no hesitation in saying that it 
appears to me a decision that is entitled to much greater weight as an authority. 

Then, my Lords, considering, as I must consider, the matter in the way I have 
submitted it to your Lordships, which I have done in justification of the opinion 
which I entertain and in order, so far as any statements of the opinion which I really 
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entertain can go, that the law may be kept as far as may be within the course in 
which it has usually flowed, I come to the second question, and upon that I have 
an equally clear opinion, unfortunately differing also from that of my noble and 
learned friends. I did not understand, in listening to my noble and learned friend's 
explanation, and I do not at this moment understand, where the distinction between 
Hemlington and Stainton is. But if I am wrong as to the operation of the devises, 
the question then arises whether the two estates by force of the ultimate trust do 
not go over to the Darnells. The Vice-Chancellor decided that they did not, and 
did not give any opinion on the point of law which I have already considered. My 
noble and learned friend held that the Stainton estate did pass to the Darnells under 
the ultimate trust, but that the Hemlington estate (which also is in the parish of 
Stainton) did not, but descended to the heir-at-law. He expressed considerable 
doubt upon each point, but felt himself bound to defeat what, as it appears to me, 
was the testator’s intention. In considering this point, we assume that the limita- 
tions over already considered were contingent, and that the contingency did not 
happen. In that view, the case stands thus, and perhaps we shall the more readily 
apprehend the point if we put the trusts of the two estates in juxtaposition. 
First the two estates are given to Robert and the heirs of his body. 


‘‘But in case he shall die under the age of twenty-one years and without issue 
[the Hemlington estate] shall be in trust for Ann Watson and the heirs of her 
body, but in case she shall die under the age of twenty-one years and without 
issue .. . upon such and the same trusts as are hereinafter declared concerning 
my [property] at Stainton aforesaid,”’ 


viz., to be in trust to pay the rents to his son Richard for his life subject to condi- 
tions, and after his decease or other sooner determination of his life-interest, in 
trust to pay the rents to Richard’s wife during her widowhood, ‘‘and subject to 
the trusts hereinbefore thereof declared, the same [property] shall be in trust’’ for 
his three grandchildren (the Darnells) as tenants in common, their respective heirs 
and assigns for ever. So that in the event provided for the two estates originally 
given to Robert would be reunited and go to the Darnells. It admits of no doubt 
that the ultimate trust of the Stainton estate must be added to the previous declared 
trusts of the Hemlington estate. It seems difficult to maintain that the same trust 
of both estates will not, if the events happen, carry over both of them. The Stainton 
estate was held to go over on solid grounds. The ultimate trusts being subject to 
the trusts hereinbefore declared, carried every interest which the testator had not 
before parted with. The devisees, of course, took subject to the contingencies and 
estates, whatever they were, before declared or given, but they did not take upon 
the contingencies, or, in other words, their remainder in fee did not depend upon 
the contingency taking effect. We have seen that the devise of the Stainton estate 
was in case Robert should die under twenty-one and without issue. That was a 
contingency which we assume never happened; yet that contingency was held not to 
override the ultimate devise to the Darnells. Therefore, the circumstances that the 
gift over was the last in the series which followed the expression of the contingency 
upon which the estate was given over did not operate to confine this ultimate gift, 
like the gifts which precede it, to the happening of the contingency. 

What, then, is the distinction between the ultimate gift of Hemlington and the 
ultimate gift of Stainton? The gifts over, in the first instance, were both upon a 
contingency, and upon the same contingency, viz., Robert’s death under twenty-one 
and without issue, and that contingency, although it was held to have failed, did 


_ not prevent effect being given to the ultimate gift to the Darnells. The only distinc- 


tion as to Hemlington is, that, after an estate tail in Ann, the like condition is 
repeated, viz., in case she shall die under twenty-one and without issue; and that I 
assume failed like the former one to take effect. But this contingency was held 
upon appeal to govern the trust for the Darnells and to make it dependent upon that 
contingency, which not having happened, the trust failed and the estate went to 
the heir-at-law. But the like contingency as to both estates was held not to affect 
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the ultimate trust of Stainton. If, therefore, both estates had been given to the son 
and his wife, and then to the Darnells, they would have taken both, as they have 
taken one of them, notwithstanding the contingency had not happened. 

This, I think, was rightly decided. The simple question then is whether the 
introduction into the trusts of Hemlington of another limitation with a contingent 
gift over in all respects similar to the one and with the like contingency which 
preceded the gift of Stainton, can vary the construction. Can it matter whether 
there be one contingent gift over or two such gifts? In either case the gifts all 
follow a contingency, but that does not affect the ultimate trust, because it is not 
dependent upon any contingency, but is only subject to the trusts before declared. 
The construction would be the same if twenty different contingencies had before 
been provided for. I should hold this opinion if the gift of Hemlington stood alone, 
but I consider the decision as to the Stainton estate, of which I approve, as an 
authority for the like construction as to the Hemlington estate. I could not hold 
that the ultimate trust of the latter estate took effect, notwithstanding that Robert 
attained twenty-one, and yet was prevented from having that operation because Ann 
attained twenty-one. To sustain that view we must, I think, overrule the decision 
in both of the courts below as to the Stainton estate, and that I am not prepared 
to do. | 

I am bound to add, though I have great respect for what has fallen from my 
noble and learned friend, I cannot see the distinction he draws between the two 
estates. J understand him to say that there were two contingencies, but I have 
not heard any distinction as to the general effect of a gift over being open to a 
different construction according to whether there be one contingency or two con- 
tingencies. One contingency has been held not to affect the gift over; ‘‘subject to 
the trusts before declared,’’ you take everything that is not disposed of. Two con- 
tingencies have been held to prevent the estate from going over. Yet it is given 
in exactly the same words, “‘subject to the trusts before declared.’’ Therefore, 
although I have no doubt I am wrong, because both my noble and learned friends 
think so—they have seen what I have written and it has failed to make any impres- 
sion upon them—yet I must say that, having carefully considered this case, I am 
utterly unable to see where I am wrong. 


LORD WENSLEYDALE.—I have paid the closest attention to this case and to 
the arguments at your Lordships’ Bar, and also to the opinion of my noble and 
learned friend, Lorp St. Leonarps. I have fully considered the reasoning on both 
sides, and have determined that I ought to concur in recommending your Lordships 
to affirm the order of my noble and learned friend on the Woolsack—though with the 
hesitation that one must naturally feel when such authorities disagree. 

I think my noble and learned friend on the Woolsack was right in the construction 
which he put upon the clause in the will on which the case depends. I have been 
long and deeply impressed with the wisdom of the rule, now I believe universally 
adopted—at least, in the courts of law in Westminster Hall, that in construing wills, 
and indeed statutes, and all written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead to some absurdity or 
some repugnance or inconsistency with the rest of the instrument, in which case 
the grammatical and ordinary sense of the words may be modified so as to avoid 
that absurdity or inconsistency, but no iurther. This is laid down by Burton, J., 
in a very excellent opinion, which is to be found in Warburton v. Loveland d. Ivie 
(10), 1 Hud. & B. at p. 648. The expression that the rule of construction is to be 
the intention of the testator is apt to lead into error, because that word is capable 
of being understood in two senses, viz., that which the testator intended to have 
done, and that which is the meaning of the words which he has used. The will 
must be in writing, and the only question is: What is the meaning of the words 
used in that writing—to ascertain which, every part of it must be considered with 
the help of those surrounding circumstances which are admissible in evidence to 
explain the words and put the court as nearly as possible in the situation of the 
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writer of the instrument according to the principle laid down in the excellent work 
of Sir James Wiaram on that subject? 

Adopting that rule, I think that the words of the clause in question ought to be 
read in their ordinary sense, viz., that the trust estate was to go over in the double 
event of Robert Watson dying before twenty-one and without issue, which event 
not having happened, the limitation over would not take effect. It cannot certainly 
be said, that such construction would lead to any absurdity whatever or any absolute 
inconsistency with the context. Who shall say that the testator might not have 
thought that, if Robert attained twenty-one, he would be able to cut off the entail and 
provide for his family, and so no ulterior limitations would be necessary? If the 
words were quite clear, we could not alter them in order to carry into effect what 
might reasonably be conjectured (but it would be conjecture only) to have been the 
design of the testator. If, for instance, the words had been ‘‘should die under 
twenty-one without issue,’ omitting the word ‘‘and,’’ they could not have been 
understood in any other sense, and the limitation over would, in the event 
which has happened, have been defective. The whole difficulty in this case arises 
from the expression ‘‘but in case he shall die under the age of twenty-one and 
without issue,’’ which expression is capable of being read, as a similar expression 
was by Lorp Harpwicke in Brownsword v. Edwards (4) (2 Ves. Sen. at p. 247); 
and the simple question is, whether, in the present case, we are bound to read the 
words in the same way as was done in that case. 

I must say that, having heard the observations of my noble and learned friend, 
Lorp St. Lronarps, so fully and distinctly stated, I have had a great doubt as to the 
propriety of the opinion I have formed, and with the high respect I feel for the 
opinion of my noble and learned friend, have hesitated in coming to a conclusion at 
variance with his. But the principle of construction which I have laid down is, in 
my mind, of such paramount consequence that I think it much more important to 
adhere to it than to follow the authority of the previous decisions of courts upon 
words in other wills resembling these. We are bound by decided cases for the 
purpose of securing as much certainty in the administration of the law as the subject 
is capable of. But when the decision is not upon some rule or principle of law, but 
upon the meaning of words which differ so much in one instrument from those in 
another, and when the proper construction is so varied by the peculiar circum- 
stances of each case, it seldom happens that the words of one will are a sure guide 
for the construction of the words resembling them in another. Besides, the salutary 
rule of construction I have mentioned may have been misapplied in the particular 
cases, and then they are no binding authority at all. When, indeed, by any course 
of decisions, words have acquired a particular signification, it may be presumed that 
the framer of the instrument uses them in the sense so acquired, and it is fitting 
so to construe them. But when there has been an instance or two only of the 
words being read in a different sense from that which they naturally bear, we cannot 
make any such presumption. 

There is only one case of such a construction of these words—that of Brownsword 
v. Hdwards (4) (2 Ves. Sen. at p. 247)—which bears upon this question.» There the 
testator gave his estates to trustees and their heirs in trust to receive the rents and 
profits and place them out at interest for the improvement of the estate till his son 
(for he must be so considered) should attain twenty-one, and if he should live to 
attain twenty-one or have issue, then to his son and the heirs of his body, but if his 
son should happen to die before the age of twenty-one, and without issue, then in 
trust till his daughter should attain twenty-one, and if she should happen to die 
(using exactly the same words), then over. Consequently, as soon as John attained 
twenty-one or had issue, though he died before twenty-one, a fee tail vested in the 
son. He did attain twenty-one, and had that fee tail as he would have had if he 
had had issue. Lorp Harpwicxe held that the subsequent words could by a natural 
construction be read as importing that if John should happen to die before twenty- 
one, and also should happen to die without issue, so providing for the determination 
of the estate tail, the estate should go by way of remainder to the daughter. The 
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observation sometimes made on this case, that Lorp Harpwicxe read ‘‘or’’ for 
“and,’’ is not correct, and this is pointed out and explained in Mortimer v. Hartley 
(6) (6 Exch. at p. 60). If he had done so, and read ‘‘or’’ for ‘‘and,’’ he would have 
deprived the son’s issue of the estate in case the son had died before twenty-one 
with issue, which would have been a strong objection to that construction, for in 
construing wills, the events which might possibly have happened, as well as those 
which did happen, are to be considered. The decision, however, is not open to this 
objection, for this, as has been already stated, is obviated by putting a somewhat 
forced construction on the words which Lorp Harpwicxe adopted. 

Upon fully considering that case, I think it may be well doubted whether the 
true construction of the words was not, after all, the natural and ordinary one, viz., 
that if the son should attain twenty-one or have issue, then he should have an estate 
tail, but that, on the other hand, if he died under twenty-one and had no issue, the 
estate should go on to the daughter. This is the simple and natural meaning of 
the words. There was nothing in the least unreasonable in it, and it was unneces- 
sary to recur to the very unusual construction adopted by Lorp Harpwicxe. Be 
this as it may, this case has not been followed by a uniform course of other 
decisions so as to make it binding upon us in the construction of similar words in 
this will, upon the principle above explained. On the contrary, it is directly in- 
fringed upon by Doe d. Usher v. Jessep (5), where the natural and ordinary sense 
of the same words was adopted. In that case Lorp ELLENBoROUGH expressed him- 
self in very strong terms in favour of the rule of construction above stated. He 
said (12 East, at p. 293): 


‘‘Is there not a rule of common sense as strong as any case can be, that words 
in a will are to be construed according to their natural sense, unless some 
obvious inconvenience or incongruity would result from so construing them.”’ 


The criticisms which have been made on that case—that the other side was not 
heard, that it was not argued at full length, and that the short observations 
of Le Buanc and Baytey, JJ., were not correct—do not appear to me to detract 
from its authority. The opinions did not affect the principle of the decision, nor 
did it require a long argument to enforce and apply the sound rule of construction so 
forcibly expressed by Lorp ELLENBorovucH. I think that there is no rule more 
useful and important in the construction of written instruments than this, and that 
it is by much the wiser course to abide by it. 

The result is, that, the event not having happened of Robert Watson having died 
under twenty-one and without issue, none of the remainders expectant upon his 
estate has taken effect, and the ultimate remainder is undisposed of by the first 
part of his will. Upon the second part of the case I concur with my noble and 
learned friend on the Woolsack in the opinion he has expressed as to the Hemling- 
ton estate being undevised by the last clause. JI am inclined to think that not only 
the Hemlington estate, but also the Stainton estate was undevised, but as the part 
of the decree made below relating to Stainton is not appealed against, that part 
hecomes immaterial. I, therefore, concur in the opinion of my noble and learned 
friend on the Woolsack, that this appeal ought to be dismissed. 


Appeal dismissed. 


A 
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ESPOSITO v. BOWDEN 


[Courr or Excurquer CuamBer (Jervis, C.J., Sir Frederic Pollock, C.B., Cress- 
well, Crowder and Willes, JJ., and Alderson, B.), May 1, 29, 1857] 


[Reported 7 E. & B. 763; 8 State Tr.N.S. 807; 27 L.J.Q.B. 17; 
29 L.T.0.8. 295; 3 Jur.N.S. 1209; 5 W.R. 782; 119 E.R. 1430] 


Contract—Frustration—Declaration of war—Charterparty—Loading of cargo ren- 
dered illegal—Parties absolved from performance. 

A declaration of war between Great Britain and a foreign country renders 
illegal any commercial intercourse between a British subject and an inhabitant 
of the enemy country. A contract, e.g., a charterparty, involving trading by a 
British subject with the enemy, which is made before, but is unexecuted when, 
war is declared is thereupon dissolved and both parties are absolved from its 
further performance. 


Notes. Followed: Barrick v. Buba (1857), 2 C.B.N.S. 5638. Considered: Danube 
and Black Sea Railway and Kustendjie Harbour Co. v. Xenos, Xenos v. Danube 
and Black Sea Railway and Kustendjie Harbour Co. (1862), 31 L.J.C.P. 284; The 
Teutonia (1871), L.R. 3 A. & E. 894; Zink Corpn., Ltd. v. Aron Hirsch und Sohn, 
[1914-15] All E.R.Rep. 487; Horlock v. Beal, [1916-17] All E.R.Rep. 81. Applied: 
Karberg v. Blythe, Green, Jourdain ¢ Co., Schneider v. Burgett and Newsam, 
[1916] 1 K.B. 495. Distinguished: Halsey v. Lowenfield, [1916] 1 K.B. 148. 
Considered and Distinguished: Clapham Steamship Co. v. Handels-en Transport 
Maatschapptj Vulcaan of Rotterdam, [1917] 2 K.B. 639. Considered: Metropolitan 
Water Board v. Dick, Kerr & Co., [1917] 2 K.B.1; Orconera Iron Ore Co. v. Fried, 
Krupp Akt. (1917), 86 L.J.Ch. 618. Applied: Hrtel Bieber ¢ Co. v. Rio Tinto Co., 
Ltd., [1918-19] All E.R.Rep. 127. Considered: Naylor, Benzon & Co. v. Krainische 
Industrie Gesellschaft, [1918] 1 K.B. 331. Distinguished: Sargant v. Paterson 
(1923), 129 L.T. 47. Considered: Aktieselskabet Reidar v. Arcos, Ltd., [1926] All 
Ii.R.Rep. 140. Referred to: Santos v. Illidge (1859), 6 C.B.N.S. 841; Tamvaco v. 
Lucas (1861), 1 B. & S. 185; Janson v. Driefontein Consolidated Mines, Ltd., 
[1900-3] All E.R.Rep. 426; Jager v. Tolme and Runge (1915), 31 T.L.R. 881; 
Porter v. Freudenberg, Kreglinger v. Samuel and Rosenfeld, Re Merten’s Patents, 
[1914-15] All E.R.Rep. 918; British and Foreign Marine Insurance Oo. v. Samuel 
Sanday & Co., [1916-17] All E.R.Rep. 184; Halsey v. Lowenfield, [1916-17] All 
K.R.Rep. 1044; Daimler Co., Ltd. v. Continental Tyre and Rubber Co. (Great 
Britain), Ltd., [1916-17] All E.R.Rep. 191; Leiston Gas Co. v. Leiston-cum-Size- 
well U.D.C., [1916] 1 K.B. 912; Millar v. Taylor, [1916] 1 K.B. 402; Hugh Steven- 
son d Sons, Ltd. v. Akt. fiir Cartonnagen-Industrie, [1917] 1 K.B. 842; Tingley v. 
Miller, [1916-17] All E.R.Rep. 470; Blackburn Bobbin Co. v. Allen (1918), 87 
L.J.K.B. 1085; Re Badische Co., Bayer Co., etc., [1921] 2 Ch. 881; Jebara v. 
Ottoman Bank, [1927] 2 K.B. 254; Sovracht (V/O) v. Van Udens Scheepvaart en 
Agentuur Maatschappij, [1943] 1 All E.R. 76; Schering, Ltd. v. Stockholms En- 
skilda Bank Aktiebolag, [1946] 1 All E.R. 86; Arab Bank, Ltd. v. Barclays Bank 
(D.C. & 0.), [1953] 2 All E.R. 263. 

As to the doctrine of frustration, see 8 Hauspury’s Laws (8rd Edn.) 185-194; and 
for cases see 12 Dicest (Repl.) 436 et seq. 


Cases referred to: 

(1) Bell v. Gilson (1798), 1 Bos. & P. 345; 126 E.R. 942; 2 Digest (Repl.) 256, 
556. 

(2) Potts v. Bell (1800), 8 Term Rep. 548; 101 E.R. 1540; 2 Digest (Repl.) 256, 
562. 

(8) The Hoop (1799), 1 Ch. Rob. 196; 2 Digest (Repl.) 276, 639. 

(4) Gist v. Mason (1786), 1 Term Rep. 88; 99 E.R. 987; 12 Digest (Repl.) 824, 
24.98. 


40 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


(5) Furtado v. Rodgers (1802), 8 Bos. & P. 191; 127 E.R. 105; 2 Digest (Repl.) 
204, 550. 

(6) Clemontson (Clementson) v. Blessig (1855), 11 Exch. 185; 25 L.T.0.8. 186; 
8 'W.R. 510; 156 E.R. 775; 2 Digest (Repl.) 257, 568. 

(7) Barker v. Hodgson (1814), 3 M. & S. 267; 105 E.R. 612; 12 Digest (Repl.) 
439, 3347. 

(8) Atkinson v. Ritchie (1809), 10 East, 580; 108 E.R. 877; 41 Digest 464, 2955. 

(9) Griswold v. Waddington, 15 Johnson, 57; on appeal 16 Johnson, 438. 

(10) The St. Philip (1747), cited in 8 Term Rep. at p. 556. 

(11) The St. Lawrence, 1 Gallison (U.S.), 467. 

(12) The Joseph, 1 Gallison (U.S.), 545. 

(13) The Juffrow Catharina (1804), 5 Ch. Rob. 140; 2 Digest (Repl.) 277, 643. 

(14) The Madonna delle Gracie (1802), 4 Ch. Rob. 195; 2 Digest (Repl.) 256, 560. 

(15) Retd v. Hoskins (1855), 4 B. & B. 979; 24 L.d.Q.B. 815; 1 Jur.N.s. 182; 
subsequent proceedings (1855), 5 E. & B. 729; 25 L.J.Q.B. 55; 26 L.T.O.S. 
149; 2 Jur.N.S. 185; 4 W.R. 95; 3 C.L.R. 1174; 119 E.R. 658; affirmed 
(18506), 6: i. & 3.953% 26 L.3.0.B. 63.28 E.T.O.8. 14535 oo Jaa, ae 
5 W.R. 45; 119 E.R. 1119, Ex. Ch.; 12 Digest (Repl.) 440, 3351. 

(16) Avery v. Bowden (1855), 5 EK. & B. Vid: 25 L.d.Q0.B. 49; 1 Jur.N.s. 2167, 
4 W.R. 93; affirmed (1856), 6 E. & B. 953, 962; 26 L.J.Q.B. 8; 28 L.T.0.S. 
14530 Jur.N.o. 238; 5° W.Re 45% 119 BR 1119, 1109. i Clee A ices 
(Repl.) 881, 2978. 

(17) The Bernon (1798), 1 Ch. Rob. 102; 165 E.R. 112; 87 Digest (Repl.) 467, 162. 

(18) O’Mealey v. Wilson (1808), 1 Camp. 482; 2 Digest (Repl.) 218, 311. 

(19) Touteng v. Hubbard (1802), 3 Bos. & P. 291; 127 E.R. 161; 41 Digest 647, 
4788. 


Also referred to in argument : 
Willison v. Patteson (1817), 7 Taunt. 439; 1 Moore, C.P. 133; 129 E.R. 176; 12 
Digest (Repl.) 275, 2109. 
The Rapid, 8 Cranch (Sup. Ct. U.S.), 155. 
Holland v. Hall (1817), 1B. & Ald. 58; 106 E.R. 20; 12 Digest (Repl.) 818, 2412. 


Appeal from a decision of the Court of Queen’s Bench in an action brought by 
the owner of the ship Maria Christina for breach of a charterparty by which it was 
agreed between him and the defendant as charterer that the ship should sail to 
Odessa and there load a cargo of grain for carriage to Falmouth. 

The charterparty stipulated, among other things, that thirty-five running days 
were to be allowed the charterer for loading and unloading, to commence at the 
port of loading on the ship being ready to load, laying days at port of discharge to 
commence the day after her arrival and report at Custom House, and being ready 
to unload; and for demurrage over and above the laying days at the rate of £4 per 
day. ‘The shipowner pleaded that he was ready and willing to perform the charter- 
party, but that the charterer made default in loading the agreed cargo, detained the 
ship on demurrage at Odessa for ten days over and above the laying days mentioned 
in the charterparty, and refused to pay the sum of £4 per day due and payable 
for demurrage. By his defence the charterer said that after the making of the 
charterparty, and before the ship arrived at Odessa and he had purchased any 
cargo to be loaded in her, namely, on Mar. 29, 1854, Her Majesty the Queen 
declared war against the Emperor of Russia, and from that time war existed be- 
tween the Queen and the Emperor and Odessa was a hostile port in the possession 
of the Queen’s enemies, so that it became impossible for him to perform his agree- 
ment and fulfil the terms of the charterparty without trading with the Queen’s 
enemies, and as a result the charterparty was wholly rescinded. 

When the case came before the Court of Queen’s Bench the court held that the 
charterer’s plea was no answer to the action, because it was possible, and even 
probable, that a cargo might have been furnished and loaded at Odessa by the 
charterer’s factors without illegally trading with the subjects of Russia, and that, 
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supposing the plea to mean that a cargo had not been obtained before the arrival of 
the ship and could not afterwards be procured without purchasing from Russian 
subjects, still it did not result in a dissolution of the contract, as the purchase of a 
cargo before the arrival of the ship was a mode of dealing under the contract open 
and probable. Therefore, the charterer, having by his own choice disabled himself 
from performing his contract, could not set up his omission to procure a cargo 
before the ship’s arrival as an excuse for the alleged breach of the charterparty. 
The charterer appealed. 


Mellish (W. H. Watson with him) for the charterer. 
Manisty (Baylis with him) for the shipowner. 


Cur. adv. vult. 


May 29, 1857. WILLES, J., read the following judgment of the court.—This 
case was argued before our lamented colleagues, Jervis, C.J., and ALpERSoN, B., 
together with Sir Frepreric Pottocx, C.B., CRESSWELL, J., CROWDER, J., and mysellt. 
Upon the argument all the members of the court were unanimous as to the result 
of the judgment we ought to pronounce; but in consequence of the importance of 
the case, we took time to consider and state our reasons for that judgment. 

The principal question in the case is, in effect, whether the charterparty made 
before the late Russian war between an English merchant and a neutral shipowner, 
whereby it was agreed that the neutral vessel should proceed to Odessa, a port of 
Russia, and there load from the charterer’s factors a complete cargo of wheat, seed 
or other grain, and proceed therewith to Falmouth, with usual provisions as to 
laying days and demurrage, was dissolved by the war between England and Russia, 
taken as true, for the purpose of the present discussion, to have broken out before 
the vessel arrived at Odessa, and to have continued up to and during the time 
when the loading was to have taken place, it being further alleged in the plea that 
from the time war was declared it became and was impossible for the charterer to 
perform his agreement without dealing and trading with the Queen’s enemies. It is 
now fully established that, inasmuch as the presumed object of the war is as much 
to cripple the enemy's commerce as to capture his property, the declaration of war 
imports a prohibition of commercial intercourse and correspondence with the in- 
habitants of the enemy’s country, and that such intercourse, except with the licence 
of the Crown, is illegal. 

Doubt was thrown upon the law on this subject by Bell v. Gilson (1), where 
Bunter and Hearn, JJ. (Rooxr, J., dissentiente) held that the insurance of goods 
purehased in Holland during hostilities between Kngland and Holland, on board a 
neutral ship, was lawful. That case, however, was, in the year 1800, overruled 
(Lorp Kenyon being Chief Justice) by the Court of Queen’s Bench in Potts v. Bell 
(2), which, together with the great case of The Hoop (3) (1799), before Lorp 
STOWELL, then Sir WILLIAM Scorr, upon the authority of which Potts v. Bell (2) 
was decided, restored and finally established the rule already mentioned—that one 
of the consequences of war is the absolute interdiction of all commercial intercourse 
or correspondence between the subjects of the hostile countries, except by the per- 
mission of their respective sovereigns. The Hoop (8) and Potts v. Bell (2) further 
established that it is illegal for a subject, in time of war, without licence, to bring 
from the enemy's port, even in a neutral ship, goods purchased in the enemy's 
country after the commencement of hostilities, although not appearing to have been 
purchased from the enemy—in effect, that trading with the inhabitants of an enemy's 
country is trading with the enemy. 

In The Hoop (3), Lorp Stowsrt, after laying down the rule that trading with the 
enemy, except under a royal licence, works the property to confiscation, and citing 
numerous cases in support of that rule, proceeds to say (1 Ch. Rob. at pp. 216, 217) : 


“The cases which I have produced prove that the rule has been rigidly enforeed 
where Acts of Parliament have on different occasions been made to relax the 
Navigation Law and other revenue Acts; where the government has authorised, 
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under the sanction of an Act of Parliament, a homeward trade from the enemy's 
possessions, but has not specifically protected the outward trade to the same, 
though ultimately connected with that homeward trade, and almost necessary 
to its existence; that it has been enforced where strong claims, not merely of 
convenience but almost of necessity, excused it on behalf of the individual; that 
it has been enforced where cargoes have been retained before the war, but where 
the parties have not used all possible diligence to countermand the voyage after 
the first notice of hostilities; and that it has been enforced not only against the 
subjects of the Crown, but likewise against its allies in the war, upon the sup- 
position that the rule was founded on the strong and universal principle which 
allied States in war have a right to induce and apply mutually to each other’s 
subjects. Indeed, it is less necessary to produce these cases, because it is 
expressly laid down by Lorp Mansrirtp, as I understand him (see Gist v. 
Mason (4)), that such is the maritime law of England; and he who for so long 
a time assisted at the decisions of that court [Prize Appeals], and at that 
period, could hardly have been ignorant of the rule of decision on this important 
subject, though none of the instances which I happen to possess proves him 
to have been personally present at those particular judgments. What is meant 
by the addition ‘but this does not extend to a neutral vessel,’ it is extremely 
difficult to conjecture, because no man was more perfectly apprised that the 
neutral bottom gives, in no case, any sort of protection to a cargo that is other- 
wise liable to confiscation, and, therefore, I cannot but conclude that the words 
of that great person must have been received with some slight degree of mis- 
apprehension. ”’ 


The force of a declaration of war has been equal to that of an Act of Parliament 
prohibiting intercourse with the enemy except by the Queen’s licence. As an act of 
State done by virtue of the prerogative exclusively belonging to the Crown, such a 
declaration carries with it all the force of law. It is founded upon the jus belli, 
which Lorp Coxe (Co. Litt. 11, b) states to be a portion of the law of England, 
adding ‘‘in republica maxime conservanda sunt jura belli.’’ 

This force has been attributed to it, among other cases, in Furtado v. Rodgers (5), 
where Lorp ALVANLEY, C.J., said (3 Bos. & P. at p. 198): 


‘“‘We are all of opinion that, on the principle of the English law, it is not 
competent to any subject to enter into a contract to do anything which may be 
detrimental to the interests of his own country, and that such a contract is as 
much prohibited as if it had been expressly prohibited by Act of Parliament. 
It is admitted that if a man contracts to do a thing which is afterwards pro- 
hibited by Act of Parliament, he is not bound by his contract. ... And on the 
same principle, where hostilities commence between the country of the under- 
writer and the assured, the former is forbidden to fulfil his contract.’”’ 


Accordingly, in that case it was held that an insurance effected in Great Britain 
on a French ship, though before the commencement of hostilities between Great 
Britain and France, did not bind the insurers to indemnify the assured against a 
loss by British capture in a subsequent war, although the policy contained general 
words of insurance against all captures and detentions of prizes without any excep- 
tion of the acts of the insurer’s own government. These remarks as to the force 
of a declaration of war furnish a complete answer to the dictum attributed to 
Martin, B., in the report of Clementson v. Blessig (6) (11 Exch. at p. 141), relied 
upon by the plaintiff. That case itself was decided upon the ground that, by the 
terms of the declaration of war, the performance of the contract there in question 
was permitted, and, therefore, it does not affect the present discussion, and we 
need not give any opinion upon the point there decided. 

As to the mode of operation of war upon contracts of affreightment made before, 
but which remain unexecuted at the time war is declared, and of which it makes 
the granting execution unlawful or impossible, the authorities establish that the 
effect is to dissolve the contract and to absolve both parties from further perform- 
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ance of it. Such was the opinion of Lorp ELLenporoucH at a time when the 
question must necessarily have often arisen, and was well considered and under- 
stood in Barker v. Hodgson (7), where it was held that the prevalence of an infec- 
tious disorder at the port of loading and consequent prohibition of intercourse by 
the law of the port were not sufficient to excuse the charterers from loading. Lorp 
ELLENBOROUGH, in delivering judgment, said (8 M. & S. at p. 270) : 


“The question here, is, on which side the burden is to fall. If, indeed, the 
performance of this covenant had been rendered unlawful by the government of 
the country, the contract would have been dissolved on both sides; and this 
defendant, inasmuch as he had been thus compelled to abandon his contract, 
would have been excused for the nonperformance of it, and not liable to 
damages; but if, in consequence of the events which happen at a foreign port, 
the freighter is prevented from furnishing or loading that which he has con- 
tracted to furnish, the contract is neither dissolved, nor is he excused for not 
performing it, but must answer in damages.’’ 


A similar opinion was expressed by the same eminent judge in Atkinson v. Ritchie 


(8). | 


TD ~_Lorp Tenterpen also, in his work on Surpprrna, in the edition by Suez, J., states 


the law thus (10th Edn., p. 426): 


‘‘Another general rule of law furnishes a dissolution of these contracts [for the car- 
riage of goods in merchant ships] by matter extrinsic. If an agreement be made to 
do an act lawful at the time of such agreement, but afterwards, and before the 
performance of the act, the performance be rendered unlawful by the govern- 
ment of the country, the agreement is absolutely dissolved. If, therefore, be- 
fore the commencement of a voyage, war or hostilities should take place between 
the State to which the ship or cargo belongs, and that to which they are 
destined, or commerce between them be wholly prohibited, the contract for con- 
veyance is at an end; the merchant must unload his goods, and the owners 
find another employment for their ship. And probably the same principles 
would apply to the same events happening after the commencement and before 
the completion of the voyage, although a different rule is laid down in this case 
by the French ordinance.’’ 


It may be added that the cases above put by Lorp TrenrerpENn cannot be treated as 
isolated propositions, but as instances of the general principle of law to which they 
are prefaced. 

CHANCELLOR Kent, in his Commentaries (4th Edn.), vol. 3, p. 248, after stating 
that the contract of affreightment may be dissolved without execution, not only by 
the act of the parties, but also by the act of the law, proceeds to state that, inter 
alia, war making performance unlawful or impossible, either before or after the 
commencement, dissolves the contract. The same distinguished person held, in the 
court of errors in New York, that a contract of partnership with a foreigner was 
absolutely dissolved by the breaking out of war between the two countries: Griswold 
v. Waddington (9). Further, there is very high authority for saying that the 
removal of merchandise, even though acquired before the war, from the enemy's 
country after knowledge of the war, without a royal licence is, as a general rule, 
illegal. This was laid down in The St. Philip (10), referred to and stated by Sir 
Joun NicHoLL in his admirable argument in Potts v. Beil (2), where the Lords Com- 
missioners of Appeal, refused to give the claimants liberty to prove that their goods 
were bought before the war. The same law was laid down by Srory, J., in The St. 
Lawrence (11), and The Joseph (12) : see also WittarD PurInuip’s very able work on IN- 
SURANCE (8rd Edn.), vol. 1,186, et seq. The cases before Lorp Stowe tt of the Ju ffrow 
Catharina (13), and Madonna delle Gracie (14), in which that great judge fastened 
upon peculiar circumstances to except the claimants from the operation of the 
general rule, tend strongly to confirm its applicability in all cases in which trade or 
intercourse with the enemy after knowledge of the war is involved in the shipment. 
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And in such cases the circumstance of a previous purchase seems, as a general 
rule, to be matter for the consideration of the Crown in its clemency alone. 

The law as to trading with the enemy was considered and acted upon by the 
Court of Queen’s Bench in Reid v. Hoskins (15)-a case identical in its facts with 
the present, except that the shipowners in that case were British subjects. It was 
there decided that the contract was dissolved, and the parties absolved from its 
performance, among other reasons stated, because, without any previous default 
on the charterers’ part, the performance had become illegal by the declaration of 
war, and its consequences. But it was also in that case stated in the judgment of 
the court to be material that the owners of the ship were British subjects, and 
it was said (4 E. & B. at p. 985): 


“It was, therefore, the duty of the captain of the ship, as soon as he had 
heard of the declaration of war, to make his escape and to seek a place of safety, 
instead of lingering at Odessa in the hope of obtaining a cargo, although he 
might safely have done so if he had not been a British subject, and the ship had 
been neutral property ;’’ 


see the result of that case in the Queen’s Bench, and in the Exchequer Chamber; 
and also Avery v. Bowden (16). We entirely concur in the decision of Reid v. 
Hoskins (15) and in the reasons advanced in the arguments, either of which, how- 
ever, would, in our opinion, have been sufficient. The fact that it was the duty of 
the master in that case to leave Odessa and that he could not have received a cargo 
without dealing and trading with the enemy, was a sufficient ground for the decision 
that his owners could not recover against the charterers for not loading a cargo which 
he could not rightfully have received. 

But that was not the only reason stated in the judgment by which it could have 
been supported. The argument, which was again urged in this case—that, apart 
from any considerations affecting the shipowner only, the defence was valid by 
reason of the law also forbidding the charterer to load a cargo, and, as a conse- 
quence of that prohibition, dissolving the charterparty, and absolving both parties 
from further performance—remains to be considered. In order to escape the appli- 
eation of this latter argument, founded upon the principles above stated, it is 
necessary for the shipowner to establish that the plea of the charterer cannot be true 
in alleging the impossibility of performance without dealing and trading with them, 
or, in other words, that the charterer could but for some reason of his own, and 
notwithstanding the war, have fulfilled his contract in a lawful manner. 

We proceed to consider the argument advanced for that purpose. In the first 
place, it is said that the contract admitted of being fulfilled after the war broke 
out, by purchasing the cargo from her Majesty's subjects, or those of her allies at 
Odessa who may have had wheat, seed or other grain which they were willing to 
dispose of; it may have been contrary to the law of the enemy’s country, and it is 
assumed that the charterers might lawfully have purchased a cargo from such per- 
sons and lawfully have shipped it when so purchased. Assuming, for argument’s 
sake, that this conclusion is correct in point of law (which, independently of express 
authority, we should have doubted, inasmuch as persons inhabiting an enemy’s 
country are prima facie enemies (The Bernon (17)), and even the Queen's subjects 
become absolutely enemies if they remain and trade in the enemies’ country after 
they know of the breaking out of war: O’Mealey v. Wilson (18), still it should seem 
a harsh and unreasonable position that the charterer who, by no wrongful act or 
default of his own, but by the unquestionably rightful act of his Sovereign in 
declaring war in the exercise of her undoubted prerogative against the public enemy, 
should be reduced to the necessity of seeking out at his peril in an enemy’s 
country persons who had acquired the goods before war and were possessed of them 
under circumstances which established a right to remove them from the enemy’s 
country without a licence. But if it had happened, as was by no means unlikely, 
that there were no British or French subjects in the enemy's country having such 
property in their possession to sell, or if there were, that the charterer had pur- 
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chased from one professing at the time of the sale that he was about to depart, but 
who afterwards remained go as to acquire the character of an alien enemy—without 
resorting to that supposition, it is enough to refer to the decision in Potts v. Bell (2) 
where it was expressly held that goods purchased in the enemy’s country since the 
war, though not from native enemies, could not without a licence be lawfully 
shipped from an enemy’s port, even in a neutral vessel. 

Moreover, it is not correct to say that the charterer, even if he could have suc- 
ceeded in lawfully acquiring the goods, could have lawfully shipped them, if doing 
so involved dealing or trading with the enemy. It is more than likely that the 
cargo could not have been put on board without being passed through the enemy's 
Custom House, and paying export duties. The passing it through the Custom 
House and obtaining a Russian permit for its shipment might have been a slight 
case of dealing with the enemy, but still it would have been a dealing with the 
enemy. The payment of export duty would have been supplying him directly with 
the means of carrying on the war. If it were proved to be necessary in point of 
fact, it would constitute a good defence. The attention of the court below was not 
directed to this argument, which may be considered one of more practical impor- 
tance, since we find it was proved at the trial at York, before Puarr, B., in this very 
case, that the cargo could not have been shipped without payment of export duties 
to the Russian government. That it is not a far-fetched supposition appears by the 
fact mentioned in ABBoTT ON SHIPPING, in a note by Suen, J., 10th Edn., p. 437. 
This fact, which, though not directly admissible into the argument, suggests a case 
capable of proof under this plea, in which the charterer would, according to the 
principles already stated, be absolved from his contract. 

Another case may be put to illustrate the extreme hardship and injustice of 
enforcing a British subject into such straits as those suggested in the argument for 
the shipowner, namely, that of one who had chartered several neutral ships before 
the war, for which, after the war, he had purchased cargoes as they arrived, through 
himself or any other British subjects remaining in Odessa for that purpose. What- 
ever British subject had so remained and traded in the enemy’s country would be 
in imminent danger of acquiring the character of an enemy. In our opinion, there- 
fore, the first argument on behalf of the shipowner is not maintainable. 

It was further argued on behalf of the shipowner that the breach of contract in 
question was brought about, not altogether by the war, but partly by the default 
of the charterer himself in not providing a cargo before the war, and keeping it until 
the war, and, therefore, until the arrival of the neutral vessel, then to be lawfully 
loaded in pursuance of the charterparty. Again, assuming, for the sake of argu- 
ment, that this result would follow in point of law if the charterer had provided 
a cargo before the war, is it true that he has been guilty of any default? A default, 
to affect him with injurious consequences, ought to be either a breach of contract 
with the person who claims to benefit by it, or a breach of some duty imposed by 
law. Not buying the corn was not the former, because it was expressly stipulated 
by the charterer that he should lie the laying days within which to provide a ship 
and cargo, and no breach of that contract had been committed when the war took 
place; and so far from its being a wrong or default in point of duty, apart from the 
contract, not to have so provided a cargo, it might have been a prudent and rightful 
act for the charterer, anticipating the war, to abstain from trading with the inhabi- 
tants of the enemy’s country and to deprive himself of his property before the war 
began. To impose upon the charterer the necessity of providing a cargo before the 
war and of keeping that cargo until the war, and afterwards until the arrival of 
the vessel, apart from any difficulty as to dealing with the enemy in shipping it, 
would be to compel one of Her Majesty’s subjects to do what he has not contracted 
to do in order to save himself from being unable to perform his contract by reason 
of the possible event of a declaration of war intended to injure the Queen’s enemies, 
not her own subjects. 

As was stated in the argument, the dictum of Lorp Atyvantry in Touteng v. 
Hubbard (19), that a man cannot rely on his own default to absolve him from the 
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performance of his contract, seems to us to be inapplicable as it was applied by 
him to a totally different state of facts. ILorp ALvaANLEyY was there dealing with 
a case In which a Swedish vessel had been chartered by a British subject to pro- 
ceed to a port abroad and take in a cargo there; an embargo was laid by the 
British government upon the Swedish vessel as a hostile measure against the 
Swedes; and, by reason of the embargo, the Swedish vessel was unable to proceed 
to her destination for such a period as would, by reason of dealing in the absence 
of excuse, have entitled her to receive the cargo at the port of lading, as contracted. 
The Swedish vessel proceeded further, nevertheless, after the embargo, but did 
not receive a cargo from the charterer; and in an action subsequently brought by 
the Swedish shipowner against the British charterer, for not loading a cargo, it 
was held that the former could not recover by reason of his default being a breach 
of contract in delaying to proceed on the outward voyage, and that he could not 
set up the British embargo as a justification for such default. That dictum, ex- 
plained by the subsequent matter, is, therefore, inapplicable in a case where there 
has been no breach of contract and no breach of legal duty. In this case, again, 
supposing that the charterer had obtained the property before the war, and kept 
it in the enemy’s country with the intention of fulfilling his contract when his 
vessel arrived, whether there were war or whether there were not, the same diffi- 
culty as I before pointed out would arise as to its shipment without passing it 
through the enemy’s custom-house, and possibly by paying export duties to the 
hostile government. It is clear that the charterer could maintain no action 
against the shipowner for refusing to take on board a cargo which the charterer 
could only load by dealing and trading with the enemy; and, on the other hand, 
neither ought the shipowner to maintain an action against the charterer for not 
doing so. This is not an unequal law, because, if war had broken out between the 
Czar and the King of the Two Sicilies instead of Her Majesty, the vessel would, 
according to the principles stated above, have been absolved from going to Odessa, 
and might forthwith have proceeded on another voyage, and even the common 
principles of reciprocity point out, therefore, that a similar indulgence ought to be 
allowed to a.merchant when, in consequence of war declared by his Sovereign, he 
is involved in lke difficulty. 

Under such circumstances, in all ordinary cases, the more convenient course for 
both parties would seem to be that both should be at once absolved, so that each, 
on becoming aware of the fact of a war, the length of which cannot be foreseen, 
making the voyage or the shipment presumably illegal for an indefinite period, 
may at once be at liberty to engage in another adventure without waiting for the 
bare possibility of the war coming to an end in sufficient time to allow of the con- 
tract being fulfilled, or some other opportunity of lawfully performing the contract 
perchance arising. The law upon this subject was doubtless made, according to the 
well-known rule, to meet cases of ordinary occurrence, and in times when to permit 
trading with the enemy, even though neutral, was the exception, not the rule. 
These considerations may explain the origin of the law, authoritatively laid down 
in the books as to war at once working an absolute dissolution. 

A distinction was suggested between the first alleged breach of contract in not 
loading the vessel, and the second breach, for demurrage. Inasmuch, however, as 
the second breach would be proved by the plaintiff showing that the vessel re- 
mained in the loading port without being loaded during the demurrage days, no 
one being there to act on the part of the charterers, we think that that breach 
amounts to nothing more than an averment that the vessel was not loaded during 
those days, and so it stands upon the same footing as the first alleged breach for 
not loading the vessel during the laying days. We are of opinion that, for a 
British subject not domiciled in a neutral country—which the charterer cannot be 
presumed to be—to ship a cargo from an enemy's port, even in a neutral vessel, 
without licence, is an act prima facie and under all ordinary circumstances of deal- 
ing and trading with the enemy, and, therefore, forbidden by the law; that it lies 
on the person alleging it to be legal to establish the fact; and that, in the absence 
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of proof that it would be legal, neither a British subject nor an alien friend can 
found any action upon the fact of its not having been performed. The Sovereign 
of this country has the right to proclaim war, with all its consequences, enforcing 
or mitigating them, either generally or in particular instances, as may be thought 
best by the government. One of those consequences not removed or dispensed with 
by any treaty, order in council or licence, or by any special circumstances of neces- 
sity in the particular case, is that trade and dealing with the enemy, unless ex- 
pressly permitted, are forbidden. The plea alleges that the contract could not, 
from the time of the declaration, have been fulfilled without such dealing and trade. 
That, as we have already shown upon grounds not considered in the judgment of the 
Court of Queen’s Bench, may be true. If it may be, then, inasmuch as the law 
justifies what it commands, and inasmuch as it effects that purpose by dissolving 
the contract which, presumably, cannot within any reasonable time be executed 
without dealing and trading with the enemy, the plea founded upon that state of 
the law is sufficient. We are, therefore, of opinion that the judgment of the court 
below ought to be reversed, and judgment given for the charterer. 


Appeal allowed. 


LASSENCE v. TIERNEY 


[Lorp CHancettor’s Court (Lord Cottenham, L.C.), November 28, December 6, 
7, 10, 11, 1849] 


[Reported 1 Mac. & G. 551; 2 H. & Tw. 115; 15 L.T.O.S. 557; 
14 Jur. 182; 41 E.R. 1379] 


Trust—Rule in Lassence v. Tierney—Question of construction—Regard to be paid 
to whole of trust instrument. 

If a testator leaves a legacy absolutely, but restricts the mode of the legatee’s 
enjoyment of it to secure certain objects for the benefit of the legatee, on the 
failure of those objects the absolute gift prevails, but, if there be no absolute 
sift as between the legatee and the estate, but particular modes of enjoyment 
are prescribed, and those modes of enjoyment fail, the legacy forms part of the 
testator’s estate. In the latter case the gift is only for a particular purpose; 
in the former, the purpose is the benefit of the legatee as to the whole amount 
of the legacy, and the directions and restrictions are to be considered as applic- 
able to a sum no longer part of the testator’s estate, but already the property 
of the legatee. In every case, therefore, the question must be one of. construc- 
tion, and on construction the intention that the gift should be absolute as 
between the legatee and the estate is to be collected from the whole of the will, 
and not from there being words which, standing alone, would constitute an 
absolute gift. 


Notes. Applied: Surcome v. Pinniger (1858), 3 De G.M. & G. 571. Con- 
sidered: Barrow v. Barrow (1858), 4 K. & J. 409; Salmon v. Salmon (1860), 29 
Beav. 27. Distinguished: Whiteway v. Fisher (1861), 9 W.R. 483. Considered: 
Kellett v. Kellett (1868), L.R. 8 H.L. 160. Followed: Re Richards, Williams v. 
Gorvin (1883), 50 L.T. 22. Considered: Re Houghton, Houghton v. Brown (1884), 
58 L.J.Ch. 1018; Cooke v. Cooke (1887), 88 Ch.D. 202. Applied: Re Boyd, Nield v. 
Boyd (1890), 63 L.T. 92. Considered: Re Wilcock, Kay v. Dewhirst, [1898] 1 Ch. 
95; Spencer v. Registrar of Titles, [1906] A.C. 508. Applied: Re Currie’s Settle- 
ment, Re Rooper, Rooper v. Williams, [1908-10] All E.R.Rep. 274. Considered: 
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Re Walter, Turner v. Walter (1912), 56 Sol. Jo. 682. Applied: Re Connell’s Settle- 
ment, Re Bennett’s Trusts, Fair v. Connell, [1915] 1 Ch. 867; Re Harrison, 
Hunter v. Bush, [1918-19] All E.R.Rep. 785; Moryoseph v. Moryoseph, [1920] 
All K.R.Rep. 216. Distinguished: Re Payne, Taylor v. Payne, [1927] All E.R.Rep. 
223. Applied: Re Marshall, Graham v. Marshall, [1928] All E.R.Rep. 694; A.-G. 
v. Lloyds Bank, Ltd., [1935] All E.R.Rep. 518. Distinguished: Re Cohen’s Will 
Trusts, Cullen v. Westminster Bank, Ltd., [1936] 1 All E.R. 108. Considered: Re 
Coleman, Public Trustee v. Coleman, [1936] Ch. 528. Applied: Re Gatti’s Volun- 
tary Settlement Trusts, De Ville v. Gatti, [19386] 2 All E.R. 1489; Fyfe v. Irwin, 
[1939] 8 All E.R. 271; Re Litt’s Will Trusts, Parry v. Cooper, [1946] 1 All E.R. 
314. Considered: Re Walker’s Will Trusts, Stuart v. Pitman, [1949] Ch. 91. 
Applied: Re Bland-Sutton’s Will Trust, National Provincial Bank v. Middlesex 
Hospital, [1951] 1 All E.R. 494; Re Burton’s Settlement Trust, Public Trustee v. 
Montefiore, [1955] 1 All E.R. 488. Considered: Re Atkinson’s Will Trusts, Pres- 
cott v. Child, [1956] 3 All E.R. 788; Re Macandrew’s Will Trusts, Stephens v. 
Barclay’s Bank, Lid., [1963] 2 All E.R. 919. Referred to: Field v. Moore, Field v. 
Brown (1855), 7 De G.M. & G. 691; Warden v. Jones (1857), 6 W.R. 180; Re Skin- 
ner’s Trusts (1860), 1 John. & H. 102; Goldicutt v. Townsend (1860), 28 Beav. 445; 
Caton v. Caton (1866), 1 Ch. App. 187; Churchill v. Churchill (1867), L.R. 5 Eq. 44; 
Savage v. Tyers (1872), 7 Ch. App. 856; McDonald v. McDonald (1875), L.R. 2 
Se. & Div. 482; Cahill v. Cahill (1883), 8 Ch. App. 420; Maddison v. Alderson, 
[1881-5] All E.R.Rep. 742; McManus v. Cooke (1887), 35 Ch.D. 681; Re Craw- 
shay, Crawshay v. Crawshay, [1886-90] All E.R.Rep. 724; Johnstone v. Mappin 
(1891), 60 L.J.Ch. 241; Sharman v. Sharman (1892), 67 L.T. 834; Re Pinhorne, 
Moreton v. Hughes (1894), 42 W.R. 488; Re Whitehead, Peacock v. Lucas, [1891-4] 
All E.R.Rep. 6386; Re Holland, Glegg v. Holland, [1902] 2 Ch. 860; Re Witty, 
Wright v. Robinson, [1911-13] All E.R.Rep. 1009; Re Jones, Last v. Dobson, 
[1915] 1 Ch. 246; Re Monk, Giffen v. Wedd, [1927] All E.R.Rep. 157; Re Hodson’s 
Settlement, Brookes v. A.-G., [1938] 3 All E.R. 341; Greenwood v. Greenwood, 
[1989] 3 All E.R. 150; Re Bickerton’s Settlement, Shaw v. Bickerton, [1942] 1 All 
E.R. 217; Re May, Cockerton v. Jones, [1948] 2 All E.R. 604; Re Benett-Stanford 
Settlement Trusts, Atwood v. Benett-Stanford, [1947] 1 All E.R. 888; Re Mill’s 
Declaration of Trust, Midland Bank Hxecutor and Trustee Co. v. Mill, [1950] 
2 All E.R. 292; Re Rogers’ Settlement, Arnott v. Rogers, [1951] 1 All E.R. 236; 
Re Rooke's Will Trusts, Taylor v. Rooke, [1953] 2 All E.R. 110; Re Hubbard's 
Will Trusts, Marston v. Angier, [1962] 2 All E.R. 917. 

As to the rule in Lassence v. Tierney, see 89 Hatssury’s Laws (8rd Edn.) 979; 
and for cases see 44 Diarest 554-556. 


Cases referred to: 

(1) Scawin v. Watson (1847), 10 Beav. 200; 16 L.J.Ch. 404; 11 Jur. 576; 50 E.R. 
559, L.C.; 44 Digest 555, 3720. 

(2) Gompertz v. Gompertz (1845), 14 L.J.Ch. 442; affirmed (1846), 2 Ph. 107; 
16 L.J.Ch. 28; 10 Jur. 987; 41 E.R. 882, L.C.; 44 a 555, 38718. 

(3) Campbell v. Brownrigg (1843), i od 501; 13 ia Jb. Ts AL Ba, osc tee 
44 Digest 554, 3713. 

(4) Winckworth v. Winckworth (1845), 8 Beav. 576; 5 L.T.O.8. 5386; 50 E.R. 
227: sub nom. Winkworth v. Winkworth, 9 Jur. 798; 44 Digest 917, 7754. 

(5) Hulme v. Hulme (1889), 9 Sim. 644; 59 I0.R. 507; 44 Digest 554, 3711. 

(6) Mayer v. Townsend (1841), 3 Beav. 443; 10 L.J.Ch. 216; 5 Jur. 91; 49 H.R. 
174; 44 Digest 554, 3712. 

(7) Whittell v. Dudin (1820), 2 Jac. & W. 279; 37 E.R. 634; 44 Digest 920, 
777240. 

(8) Carver v. Bowles (1881), 2 Russ. & M. 3801; 9 L.J.0.8.Ch. 91; 89 E.R. 409; 
87 Digest (Repl.) 129, 564. 

(9) Kampf v. Jones (1887), 2 Keen, 756; Coop. Pr. Cas. 18; 7 L.J.Ch, 68; 1 Jur. 
814; 48 E.R. 821; 87 Digest (Repl.) 118, 463. 
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(10) Leake v. Robinson (1817), 2 Mer. 863; 85 E.R. 979; 87 Digest (Repl.) 94, 
299. 


Also referred to in argument: 

Arnold v. Congreve (1880), 1 Russ. & M. 209; Taml. 347; 8 L.J.0.8.Ch. 88; 39 
E.R. 80; 44 Digest 767, 6256. 

Saumarez v. Saumarez, De Havilland v. Saumarez (1839), 4 My. & Cr. 3313 41 
E.R. 129, L.C.; 44 Digest 755, 6141. 

Ring v. Hardwick (1840), 2 Beav. 852; 4 Jur. 242; 48 E.R. 1217; 44 Digest 918, 
7763. 

Leeming v. Sherratt (1842), 2 Hare, 14; 11 L.J.Ch. 423; 6 Jur. 663; 67 E.R. 6; 
44 Digest 589, 4121. 

Ridgway v. Woodhouse (1844), 7 Beav. 487; 3 L.T.O.S. 19; 49 E.R. 1134; 44 
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Appeal from the decree of Wicram, V.-C., in the original and supplemental causes 
made on further directions, by which it was decided that, in the events which had 
happened, the real and personal estates of the testator in the cause, Matthew 
Kannan, after the life interest of Catherine Lassence, were undisposed of; that 
C. Lassence’s interest, as heiress-at-law in the undisposed of real estate, did not 
pass by her will, but descended to her heir-at-law; and that a sum of £420 consols, 
produced by the sale to a railway company of part of the testator’s real estate, was 
to be deemed real estate. From this decision the plaintiff and defendant in the 
same interest appealed. 

By his will dated June 14, 1821, the testator, Matthew Kannan, who died in 
1823, after directing the payment of all his just debts, funeral expenses, and the 
charges of proving his will, gave his residuary estate and effects to his wife and two 
other persons as trustees for certain purposes, and then, after directing the payment 
of several pecuniary and specific legacies, gave, devised, and bequeathed as follows: 


‘‘T give and bequeath unto my only daughter, Catherine Read, wife of Joseph 
Read, the residue and remainder of my property wheresoever and whatsoever 
to receive the interest thereof during her lifetime both in funds, houses and the 
interest of money arising from any other source... without being subject to 
any control or restraint of her present or any future husband, for her sole useé 
and purpose, her receipts alone to be taken as legal for the money she receives. 
It is also my will that she shall not have any power to dispose of any part of my 
property during her lifé unless for the purpose of transferring it from one stock 
to another or of disposing or selling any houses or moneys in the Funds for the 
sole purpose of investing it in some other concern or purchase which may be 
deemed more eligible than where it is already placed out, but this must be done 
with the entire consent of the executors and executrix. It is also my will that 
the whole property shall be divided between her children after her decease, 
share and share alike, in the following manner—viz. that the males shall have 
one half of the property bequeathed to them when they arrive at the age of 
twenty-three years and to receive the interest of the other or remaining half of 
their shares during life and to equally divide it among their children after their 
decease or to the next relation or to their husbands so long as they live, if they 
should have no issue. I also wish the property or share coming to the females 
to remain invested where it was placed, if secure, or if not deemed so to be 
placed in any other way the executors may deem proper without incurring risk 
of its being lost or misplaced and to receive the interest only during sheit lives 
withotit being subject to any restraint or control from their husbands. And if it 
can be proved that they shall even attempt to dispose or sell their life interest 
in it it is my will that the property do go over to their brothers and that they 
shall be entirely deprived of it; after their decease their part of the property to 
be divided, share and share alike, between their children, and if they have no 


50 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


issue among their husbands during their lifetime, then go to the nearest relation 
on their mother’s side. It shall and may be lawful to and for the said trustees 
or the survivor or survivors of them or the executors or administrators of such 
survivors in case of the death of any of them or his or their desire to be dis- 
charged from the trusts reposed in them before the accomplishment of the said 
several trusts to nominate one trustee or trustees for the purposes aforesaid to 
keep up the number of the said trustees with like power to them and such new 
trustee or trustees in case of their death or wish to be discharged from the said 
trusts to keep up the same number of trustees, and each trustee to be only 
accountable for his own act and deed.”’ 


Catherine Read had four children, three of whom died in the lifetime of her 
aaiend. Joseph Read, infants and unmarried, and the fourth of whom died shortly 
after him, also an infant and unmarried. Joseph Read died in April, 1833, having, 
by his oA, given all his property to his wife for her own use and peneie ao 
appointed her his sole executrix. On Aug. 12, 1834, Catherine Read became the 
wife of J. G. Lassence. There were no children of this marriage, and previously 
to filing the bill next hereinafter mentioned, Catherine Lassence took out adminis- 
tration to her four children by Joseph Read, all then deceased. On Jan. 20, 1842, 
Catherine Lassence, by her next friend, filed her bill against the executors of 
Matthew Kannan, stating, among other things, that upon the occasion of her 
marriage with J. G. Lassence, and before the solemnization thereof, it had been 
agreed between her and J. G. Lassence that he should invest a sum of £3,000, part 
of her property, in the purchase of a governmental annuity for his life, in his own 
name and for his own use and benefit, and that she should be entitled to hold and 
enjoy all the residue of her property, whether derived from the testator, Matthew 
Kannan, or from her former husband, or in any other manner, for her sole and 
separate use, and that, if necessary, a proper settlement thereof should be executed 
by them respectively; and further stating, that, in pursuance of such agreement, 
£3,000, part of the property of Catherine Lassence, had been laid out and invested 
by Catherine Lassence in the purchase of a government life annuity, in the name 
and for the benefit of J. G. Lassence, and that he had received and enjoyed the 
same accordingly ever since their marriage, but that no settlement had been made 
upon Catherine Lassence of the other part of her property, and that in the events 
which had happened, and in case she should not have any other issue, she would 
be entitled in remainder, expectant upon the life estate given to her by the will of 
the testator, Matthew Kannan, to the corpus of his real and personal estate; and 
that she, Catherine Lassence, was then in the fiftieth year of her age, and, according 
to the course of nature, was not likely to have any other child; and that, under such 
circumstances, she was then entitled to have the corpus of the personal estate 
transferred to her, and praying that the trusts of the will of the testator, Matthew 
Kannan, might be declared, and so far as the same remained to be performed, that 


such trusts might be carried into execution by and under the direction and decree ~ 


of the court; that all proper and necessary accounts might be taken, and directions 
given for ascertaining of what the clear residue of the testator’s estate then con- 
sisted, and that the rights of the plaintiff therein might be declared. 

On Mar. 7, 1848, the cause came on before the Master of the Rolls, who made an 
order referring it to the Master to make the usual inquiries relative to the family 
of the testator, and further ordered, among other things, that the defendants should 
transfer into court, to an account to be entitled “‘the account of the produce of the 
testator’s real estate the sum of £420 15s. 2d. Bank £38 per cent. annuities, which 
had arisen from the sale to the Blackwall Rail. Co., as hereinbefore stated.’’ On 
Oct. 21, 1848, after the filing of this bill, an indenture was made between J. G. 
Lassence, of the first part, James Fawcett, of the second part, and Catherine Las- 
sence, of the third part, purporting to be a settlement made in pursuance of the 
parol agreement entered into between J. G. Lassence and Catherine Lassence, 
previously to their marriage, as before mentioned. By this indenture, which was 
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signed by Catherine Lassence and the other parties, J. G. Lassence assigned to 
J. Fawcett all the interest of Catherine Lassence in the estate of Matthew Kannan 
upon trust among other things to pay, transfer, and assign the same unto such 
person or persons and in such manner and form and to and for such uses intents 
and purposes as she the said Catherine Lassence by any instrument in writing under 
her hand and seal attested by two or more credible witnesses or by her last will 
and testament should direct and appoint; and in default of such direction or 
appointment unto such person or persons as should be entitled thereto (if the said 
Catherine Lassence had not intermarried with J. G. Lassence) according to the 
Statute of Distributions. 

This indenture was never acknowledged by Catherine Lassence as required by the 
Fines and Recoveries Act, 1888. She died on May 14, 1847, without having had 
any child by J. G. Lassence, and having, by her will dated May 12, 1847, made in 
pursuance of the power given her by the indenture of Oct. 21, 1848, given the 
residue of her property unto J. G. Lassence and James Fawcett in trust for J. G. 
Lassence, S. Read, and R. Read, in equal thirds, and appointed J. G. Lassence and 
J. Fawcett, her executors. On July 20, 1847, J. G. Lassence and James Fawcett 
filed their bill of revivor and supplement against the surviving trustee and executor 
of the testator, Matthew Kannan, the heir-at-law of Catherine Lassence, and other 
parties, including S. Read and R. Read, stating the several facts above mentioned, 
and that they had procured administration de bonis non to the deceased children 
of Joseph Read, and praying a revival of the original suit, and that the agreement 
entered into between J. G. Lassence and Catherine Lassence previously to their 
marriage might be decreed to be carried into effect so far as it remained to be 
carried into effect, under the direction of the court, and for that purpose that the 
heir-at-law of Catherine Lassence might be decreed to convey all his estate and 
interest in her real estates to the aforesaid appointees, or as they should direct; 
and that (if necessary) the want of an acknowledgment of the indenture of Oct. 21, 
1843, by Catherine Lassence, might be supplhed by the court, in favour of her 
appointees, and, if necessary for that purpose, that the will of Catherine Lassence 
might be established and declared to be a good execution of the power given to her 
in and by the settlement of Oct. 21, 1843. The suit having been revised, the 
Master, on Mar. 26, 1849, made his general report, finding the various classes of 
relations of the testator Matthew Kannan and his family. 


Rolt and F. S. Williams for the appellants. 

Sir John Romilly (Solicitor-General) and William James for the heir-at-law of 
C. Lassence. 

J. Parker and Bailey for parties claiming the personal estate of the testator, 
Kannan. 

Goldfinch for the trustees. 


Cur. adv. vult. 


Dec..10, 1849. LORD COTTENHAM, L.C., read the following judgment.— 
There is no doubt as to the rule upon which the principal question in this case—the 
title to the personalty—must be decided. In this and the many similar cases which 
have occurred, the only question is the application of the rule to the facts. 

If a testator leave a legacy absolutely as regards his estate, but restricts the mode 
of the legatee’s enjoyment of it to secure certain objects for the benefit of the 
legatee, on the failure of such objects the absolute gift prevails, but, if there be no 
absolute gift as between the legatee and the estate, but particular modes of enjoy- 
ment are prescribed, and those modes of enjoyment fail, the legacy forms part of the 
testator’s estate. In the latter case the gift is only for a particular purpose; in the 
former, the purpose is the benefit of the legatee as to the whole amount of the 
legacy, and the directions and restrictions are to be considered as applicable to a 
sum no longer part of the testator’s estate, but already the property of the legatee. 
In every case, therefore, the question must be one of construction, and except for 
the purposes of such construction, very little assistance can be derived from former 
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decisions. It is, however, obvious that the intention that the gift should be absolute 
as between the legatee and the estate is, as in all eases of construction, to be 
collected from the whole of the will, and not from there being words which, standing 
alone, would constitute an absolute gift. 

In Scawin v. Watson (1) there were words of absolute gift of the £1,000, but 
Lorp Lanepate, M.R., considered the whole direction to amount to a gift of the 
£1,000 for the benefit of the daughter to pay her the interest for life, with remainder 
to her children, and, upon appeal, I concurred in this opinion, and affirmed his 
lordship’s order. In Gompertz v. Gompertz (2) there were words which, standing 
alone, would have amounted to an absolute gift, but special provisions followed, 
which failing, SHapwetu, V.-C., held that the fund was undisposed of, and upon 
appeal I affirmed that decision, stating that in the cases cited there was a gift and 
then a direction as to the manner in which the legacy was to be applied for the 
benefit of the legatee, not a qualification or diminution of the original gift, but 
merely a direction as to the mode in which it was to be dealt with and enjoyed 
in a certain case. Upon again examining the earlier cases, I adhere to this descrip- 
tion of them. In Campbell v. Brownrigg (8) there was a direct gift of the 51,000 
sicca rupees, to be employed for the use of the legatee in the following manner. 
That manner of employment having failed, Lorp LynpHurst, reversing the decision 
of SHADWELL, V.-C., held that the legatee’s title was absolute, saying that to the 
extent prescribed the use was controlled, but no further. The other cases cited for 
the appellant, Winckworth v. Winckworth (4), Hulme v. Hulme (5), Mayer v. 
Townsend (6), Whittell v. Dudin (7) (in which case Str THomas PLumer, M.R., very 
clearly expounds the rule) proceeded upon the same distinction. Carver v. Bowles 
(8) and Kampf v. Jones (9), which was founded upon it, were cases of the execution 
of powers in which there were absolute appointments within the powers and attempts 
to modify the enjoyment beyond the powers, and it was held that the absolute 
appointments were to prevail. 


Looking, therefore, at this will for the purpose of considering whether the testator | 


intended an absolute gift with directions as to the mode in which the property so 
given should be enjoyed by the legatee, or that the gift should only take effect in 
the several cases and for the several purposes specified, it appears to me sufficiently 
clear that the latter was his intention. The will itself, although extremely in- 
accurately worded, and, therefore, creating a difficulty in ascertaining with any 
great certainty what in particular passages was the real intention of the testator, 
when carefully examined, leaves no doubt of what his intention was. In the first 
place, he appoints his wife and two other persons executors and trustees, and 
gives the property to them. There were certain specific purposes to be answered, 
annuities and debts to be paid, and other directions to be followed; then he disposes 
of the residue, and, having appointed three persons executors and those same three 
persons trustees for the earlier purposes of his will, he deals with that residue in 
these terms : 


“I give and bequeath to my only daughter, Catherine Read, wife of Joseph 
Read, the residue and remainder of my property whatsoever and where- 


+9 


soever... 


On the part of the appellants it is desired that it should be read as if this was an 
end of the gift, and in that case, no doubt, it would be an absolute gift, capable 
of being controlled, perhaps, by other parts of the will, but still in terms an absolute 
gift. It appears, however, to me quite clear that this is not a gift of the beneficial 
interest in the property, but a gift to the legatee for certain purposes, which are 
afterwards prescribed. If there was any doubt about that, the words that follow, 
‘“to receive,’’ would tend to remove it. A further proof is afforded by the provision 
under which the legatee has the power of transferring or disposing of the principal 
of the funds, which she may do only for the purpose of changing from one security 
to another; and in the exercise of that discretion she is to call in aid the opinion 
of the other executors. 


A 
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It is a gift to her, therefore, of the residue, but it is a gift of the residue in trust, 
and the trusts are afterwards declared. If the words, instead of being ‘‘to receive,” 
had been ‘‘in trust,’’ there could have been no question raised, and the first point 
that occurs is whether it is not sufficiently evident on the face of the will that, 
the primary object being answered of paying debts and legacies, the gift to her was 
not in trust to carry the further purposes of the will into effect? The gift is to her 
to receive the interest during her lifetime. If the words had been “‘in trust to 
retain her interest during her lifetime,’’ there would have been an end of the 
question. She is, however, 


‘‘to receive the interest during her lifetime both in funds houses and the interest 
of moneys arising from any other source ... without being subject to any con- 
trol or restraint.’’ 


Then come those provisions which were obviously intended to protect her against 
the marital authority in the event of her having a husband, which is followed by 
the prohibition against selling. 

Having thus directed her to retain the interest for life, the testator says : 


“Tt is also my will that the whole property shall be divided between her children 
after her decease, share and share alike.”’ 


Here, again, the appellants would stop and say there is an absolute gift to the 
children, but that is stopping in the middle of a sentence, and in ascertaining the 
intention of the testator, words cannot be struck out which are so immediately 
connected with the gift as to show exactly what is meant. Here the direction is 
to divide among the children in manner following, that is to say, sons when they 
shall attain twenty-three. Taking that as one direction, which undoubtedly it is, 
because the effect of the words ‘‘in manner following’’ is the same as if the manner 
had been incorporated in the gift—it was a gift to the children of the tenant for life 
when they shall attain twenty-three; it is a gift to a class of persons some of whom 
may be born after the testator’s own death, and who are not to have the gift till 
they are twenty-three, then, and not till then, and among such children, and not 
other children, the property is to be divided. A gift to divide property among un- 
born children at twenty-three, is a gift void for remoteness : Leake v. Robinson (10); 
and, consequently, it appears to me quite plain that the moiety given to the sons 
falls within this rule. It is the same as if none of the sons had attained twenty- 
three; it is, therefore, undisposed of, and goes with the residue of the property. 
It is not now in dispute that all the ulterior limitations are void, because they are 
not only to children’s children, but to children born, not only after the death of the 
tenant for life, but after the death of a tenant for life not in being. On this point 
all parties are agreed. 

Then comes a most important part of this will, as it appears to me, bearing upon 
the question whether there is an absolute gift to Catherine Read or only a direction 
to her to retain the income for her life. The testator contemplates there being chil- 
dren of his daughter, and children of those children, and, having provided for these 
events, he next provides for the only other event which could happen, namely, there 
not being children, and says, ‘‘and if they have no issue... then go to the nearest 
relation on their mother’s side,’’ thus disposing of all beneficial interest after the 
life estate given to the daughter. There is a gift to the daughter for life and then 
to her children; the testator also endeavours to provide for her children’s children ; 
and if there are no children, then he makes a gift over. How is this consistent with 


_ the intention that there should in any event be an absolute gift to the daughter and 


merely a mode of enjoyment prescribed by providing for her and her family? That 
he has given everything away in every possible event is totally inconsistent with 
such an intention. 

During the argument I asked if there was any case in which such a construction 
had prevailed. The point can only be material when the first expressions are 
ambiguous, for if there is a distinct positive gift, and the intention is express, of 


D4 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


course nothing that afterwards follows can affect the construction of the positive 
sift; but where the first gift is capable of two constructions, other parts of the 
will are to be looked at to see what the testator’s intention was, and no doubt a 
disposition of the whole property under all circumstances that can arise is an 
important consideration in putting a construction on ambiguous expressions. I 
have looked at every case referred to, and have endeavoured to find others, but I 
find no case in which the question has arisen where there has been an attempt to 
give away the whole interest in every possible event that the testator contemplated, 
nor does it seem possible that these two intentions could exist together. If they are 
both found in the same will, the court may have to decide which is to prevail, but, if 
the first is ambiguous and the other is not, the unambiguous expression must have 
great effect in controlling that which is ambiguous, in order, if possible, to make 
every part of the will coincide, and that there may not be a violation of any pro- 
vision in any part of it. No case exactly like the present has arisen. 

In Kampf v. Jones (9) the question arose on the execution of a power, and the 
court held that the gift to the first taker was within the power, and, therefore, 
good, but that the attempt there made to regulate and control the future enjoyment 
of the property by limiting it over to the unborn children of the first taker was 
beyond the power, and therefore bad, thus deciding that the appointment, when 
good for the benefit of the first taker, could not be controlled by that which followed 
which was beyond the reach of the power. It is quite true that there, as here, the 
court had to look to what was the intention, because if it appeared from the whole 
of the will that there was no intention to appoint absolutely to the first taker, 
undoubtedly it would operate on the question before the court. It seems that the 
opinion of the court was very much regulated by the fact that it was an execution 
of a power, and that that part of the will which ineffectually attempted to execute 
the power, being beyond the power, could not control an absolute and antecedent 
gift in the early part of the will. The argument, however, which there seemed to 
operate on the mind of the court was that there was an absolute, positive, and 
undoubted exercise of the power so as to amount to an appointment in the first 
instance, and that, therefore, the subsequent part of the will, if inconsistent with it, 
could not be considered as controlling an unquestionable gift. So, if there had been 
in the present case an unquestionable gift in the early part of the will, I should have 
attached some weight to it; but it is because the first part of the will is doubtful 
and ambiguous and capable of a different construction that we are to look at other 
parts of the will to see what construction is most consistent with the apparent 
intention of the testator. 

Looking at this will, and without at all infringing on any one of the cases that 
have occurred, it appears to me that there is not in this case that absolute positive 
gift in the first instance which would bring it within the principle of any of the 
decided cases. I think, on the contrary, that the whole provision, taken together, 
is sufficient to show there was no intention that the original legatee should take the 
absolute interest, subject to any control for her own benefit as to the mode of 
enjoyment, but that the intention was that she should have an estate for life, and 
life only, and a provision for her family, which, from the mode in which it is to be 
carried into effect, becomes inoperative in law, and that, consequently, on her death 
the property becomes undisposed of, and forms part of the testator’s residue. 


Appeal dismissed. 
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SUSSEX PEERAGE CASE 


{Commirrer ror Privizeces (the Earl of Shaftesbury, Lord Lyndhurst, L.C., Lord 
Brougham, Lord Denman, C.J., Lord Cottenham, Lord Langdale, M.R., and 
Lord Campbell), June 7, 13, 25, 28, July 9, 1844] 


[Reported 11 Cl. & Fin. 85; 6 State Tr.N.S. 79; 8 L.T.O.S. 277; 
8 Jur. 793; 8 E.R. 1034] 


Crown—Marriage—Royal marriage—Prohibition against contracting without con- 
sent of Sovereign—Marriage celebrated abroad. 

By the Royal Marriages Act, 1772, s.1: ‘‘No descendant of the body of his late 
Majesty King George 2, male or female (other than the issue of princesses who 
have married or may hereafter marry into foreign families), shall be capable of 
contracting matrimony without the previous consent of His Majesty, his heirs 
or successors signified under the Great Seal, and declared in Council (which 
consent, to preserve the memory thereof, is hereby directed to be set out in the 
licence and register of marriage, and to be entered in the books of the Privy 
Council); and every marriage or matrimonial contract of any such descendant 
without such consent first had and obtained, shall be null and void to all 
intents and purposes whatsoever.’’ This enactment applies to a marriage 
celebrated abroad. 


Hvidence—Declaration—Marriage—Prayer-book inscribed by bride—Proof of fact 
of marriage. 

On the hearing of a claim to a peerage the claimant sought to prove the legal 
marriage of his parents by putting in evidence a prayer-book containing an 
undated entry in his mother’s handwriting stating that the prayer-book was one 
‘‘by which I was married at Rome’’ to the claimant’s father on April 4, 1793. 

Held: the entry was admissible as a declaration by the claimant’s mother of 
the fact of the marriage, but not as proof of its validity. 


Evidence—Declaration—Marriage—Will of deceased person—Declaration in 
solemn form of marriage and legitimacy of son—Declaration made post litem 
motam—Inadmissibility. 

The will of a deceased peer, declaring in the most solemn form his marriage 
and the legitimacy of his son (the claimant to the peerage), was proposed to be 
read as a declaration made by one of the parties, but it was rejected as being 
post litem motam, the date and certain expressions in it showing it to have 
been executed after a suit to annul the marriage of the deceased peer had been 
instituted by his father. 


Evidence—Declaration against pecuniary interest—Subject-matter within peculiar 
knowledge of declarant—Statement made in course of business—‘ Against 
interest’’—Fear of prosecution for criminal offence—Declarant in extremis— 
Danger and fear of death and death in fact following. . 
The declaration of a deceased person is receivable in evidence when it was 
made against the proprietary or pecuniary interest of the person making it 
and the subject-matter of the declaration was within the peculiar knowledge of 
that person, or when it was made, orally or in writing, in the course of the 
business of the person making it. A statement made by a person who at the 
time he made it apprehended his being prosecuted for a criminal offence relating 
to the subject-matter of the statement would not render the statement admis- 
sible as being made against his interest. 

A declaration by a person in extremis is admissible in evidence when there 
was actual danger of death, a full apprehension of death, and death in fact 
followed. ) ? 


Or 


Cr 
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Hvidence—Foreign law—Proof by expert witness—Right of witness to refer to 
books and documents. 

What is foreign law is a question of fact provable by a witness having know- 
ledge of the law in question. The witness can refer to books and documents 
which, he states, correctly set out the foreign law to refresh his memory and 
assist him in stating what the law is. 


Statute—Construction—According to intent of Parliament—Words to be given 
natural and ordinary meaning—Ambiguous words—Consideration of ground 
and cause of making statute—Recourse to preamble. 

By Tar JupGes: The only rule for the construction of Acts of Parliament is 
that they should be construed according to the intent of the Parliament which 
passed the Act. If the words of the statute are of themselves precise and un- 
ambiguous, then no more can be necessary than to expound those words in 
their natural and ordinary sense. The words themselves alone do, in such 
ease, best declare the intention of the legislature. If, however, any doubt 
arises from the terms employed by the legislature, it has always been held a 
safe means of collecting the intention to call in aid the ground and cause of 
making the statute and to have recourse to the preamble which is ‘‘a key to 
open the minds of the makers of the Act, and the mischiefs which they in- 
tended to redress’’: per Dygr, C.J., in Stowel v. Lord Zouch (1) (1569), 
1 Plowd. 353. 


Statute—Operation—Binding effect on British subjects abroad—Intention of 
legislature. 
While an Act of the British legislature can have no obligatory force on the 
subjects of a foreign State it will bind British subjects both within or without 
the jurisdiction if such is the intention of the statute. 


Notes. Considered: A.-G. v. Sillem (1864), 2 H. & C. 431. Applied: The Argos, 
Gaudet v. Brown, The Hewsons, Geipel v. Cornforth (1878), L.R. 5 P.C. 184. 
Considered: River Wear Comrs. v. Adamson, [1874-80] All E.R.Rep. 1. Applied: 
Income Tax Special Purposes Comrs. v. Pemsel, [1891-4] All E.R.Rep. 28. Con- 
sidered: R. v. City of London Court Judge, [1892] 1 Q.B. 2738; Vacher ¢ Sons, 
Ltd. v. London Society of Compositors, [1911-13] All E.R.Rep. 241. Applied: Re 
Boaler, Re Veratious Actions Act, 1896, [1914-15] All E.R.Rep. 1022. Con- 
sidered: Great Western Rail. Co. and Midland Rail. Co. v. Bristol Corpn. (1918), 
87 L.J.Ch. 414; Thomson v. St. Catharine’s College, Cambridge, etc., [1919] A.C. 
468. Applied: Bourne v. Keene, [1918-19] All E.R.Rep. 167. Considered: Per- 
lak Petroleum Maatschappij v. Deen, [1924] 1 K.B. 111; The Croxteth Hall, The 
Celtic, [1930] P. 197; Birmingham Corpn. v. Barnes, [19384] 1 K.B. 484; Pugh v. 
Pugh, [1951] 2 All E.R. 680; H.R.H. Prince Ernest Augustus of Hanover v. A.-G., 
[1955] 38 All E.R. 647; Coward v. Motor Insurers Bureau, [1962] 1 All E.R. 53h: 
Referred to: Davis v. Lloyd (1844), 1 Car. & Kir. 275; Stapylton v. Clough (1853), 
2 E. & B. 933; Papendick v. Bridgwater (1855), 5 EK. & B. 166; Fenton v. Living- 
stone, Livingstone v. Livingstone (1859), 5 Jur.N.S. 1188; Bright v. Legerton 
(No. 1) (1860), 29 Beav. 60; Brook v. Brook (1861), 9 H.L.Cas. 193; Smith v. 
Blakey (1867), L.R. 2 Q.B. 326; Whaley v. Carlisle (1867), 15 W.R. 1183; Re Lam- 
bert (1886), 56 L.J.Ch. 122; R. v. Dibden, [1910] P. 57; Tucker v. Oldbury U.D.C., 
[1912] 2 K.B. 317; Ward v. Pitt, Lloyd v. Powell Duffryn Steam Coal Co., [1913] 
2 K.B. 180; R. v. Moscovitch (1927), 1388 L.T. 183; Buerger v. New York Life 
Assurance Co. (1927), 96 L.J.K.B. 980; Swami (Pakala Narayane) v. King-Emperor, 
[1939] 1 All E.R. 396; Alexander v. Tredegar Iron and Coal Co., [1944] 1 All E.R. 
451. 

As to the admissibility in evidence of declarations and the proof of foreign law, 
see 15 Hauspury’s Laws (8rd Edn.) 294-314, 328; as to the construction and opera- 
tion of statutes, see 36 Hauispury’s Laws (8rd Edn.) 382 et seq., 428-430; as to 
royal marriages, see 7 Hauspury’s Laws (8rd Edn.) 211, 212. For cases see 22 
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Drianst (Repl.) 91 et seq., 619-623; 42 Dicesr 609 et seq., 687-689; 11 DicEstT 
(Repl.) 566. For the Royal Marriages Act, 1772, see 4 Hatspury’s Srarures (2nd 
Edn.) 188. 


Cases referred to: 

(1) Stowel v. Lord Zouch (1569), 1 Plowd. 858; 75 E.R. 536; 42 Digest 635, 378. 

(2) Banbury Peerage Case, 2 Selwyn’s N.P. (10th Edn.) 756. | 

(83) Heseltine v. Lady Augusta Murray (1794), 2 Add. 400, n.; 162 E.R. 841; 
27 Digest (Repl.) 551, 5015. 

(4) Berkeley Peerage Case (1811), 4 Camp. 401, H.L.; 22 Digest (Repl.) 71, 463. 

(5) Higham v. Ridgway (1808), 10 Fast, 109; 103 E.R. 717; 22 Digest (Repl.) 98, 
709. 

(6) Standen v. Standen (1791), Peake, 45, N.P.; 27 Digest (Repl.) 47, 241. 

(7) Doe d. Patteshall v. Turford (1882), 8 B. & Ad. 890; 1 L.J.K.B. 262; 110 E.R. 
3827; 22 Digest (Repl.) 109, 899. 

(8) Dalrymple v. Dalrymple (1811), 2 Hag. Con. 54; 161 E.R. 665; on appeal 
(1814), 2 Hag. Con. 187, n.; 22 Digest (Repl.) 618, 7112. 

(9) Compton v. Bearcroft (1769), Bull.N.P. 118; 2 Hag. Con. 444, n.; 161 E.R. 
799; 11 Digest (Repl.) 463, 967. 

(10) Ilderton v. Ilderton (1793), 2 Hy. Bl. 145; 126 E.R. 476; 11 Digest (Repl.) 
498, 1182. 


Petition presented to Her Majesty by Augustus Frederick D’Este, who claimed 
the honours, dignities, and privileges of Duke of Sussex, Earl of Inverness, and 
Baron of Arklow, and referred by Her Majesty to the House of Lords and by the 
House to the Committee for Privileges. 

Prince Augustus Frederick was the sixth son of his late Majesty George III; in 
1793 he went to Rome, and on April 4 in that year intermarried with Lady Augusta 
Murray, the second daughter of the Earl and Countess of Dunmore; that marriage 
was celebrated by a clergyman of the Church of England, in a form as nearly as 
could be according to the rites of the Church of England, an English prayer-book 
being used upon the occasion; and it was contracted and attested by two papers 
signed by his Royal Highness and by Lady Augusta, which papers were in the 
following terms : 


‘‘As this paper is to contain the mutual promise of marriage between Augustus 
Frederick and Augusta Murray, our mutual names must be put here by us 
both, and kept in my possession; it is a promise neither of us can break, and 
is made before God our Creator and all-merciful Father. 

‘‘On my knees before God our Creator, I Augustus Frederick promise thee 
Augusta Murray, and swear upon the Bible, as I hope for salvation in the 
world to come, that I will take thee Augusta Murray for my wife; for better for 
worse; for richer for poorer; in sickness and in health; to love and to cherish 
till death us do part; to love but thee only, and none other; and may God 
forget me if I ever forget thee. The Lord’s name be praised! So bless me! So 
bless us, O God! And with my handwriting do I Augustus Frederick this sign, 
Mar. 21, 1798, at Rome; and put my seal to it, and my name. 


‘‘Augustus Frederick.’ 

‘‘(Completed at Rome, April 4, 1793.)”’ 

“On my knees before God my Creator, [ Augusta Murray promise and swear 
upon the Bible, as I hope for salvation in the world to come, to take thee 
Augustus Frederick for my husband; for better for worse; for richer for poorer; 
in sickness and in health; to love and to cherish till death us do part. So bless 
my God, and sign this. 

‘“‘Augusta Murray.”’ 
There were duplicates of these papers; and in the first of them, the words ‘‘Married, 
April 4, 1798, Rome, 7 o’clock at night,’’ were introduced in the place of the words 
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‘Completed at Rome, April 4, 1793.’’ The latter words were added on the day 
thus mentioned, in the handwriting of his Royal Highness. 

The petitioner’s Case further stated that the parties were again regularly married 
in Iingland, that the petitioner was born in the parish of St. Marylebone, London, 
on Jan. 13, 1794, and that he was the only male issue of the marriage; that by 
letters patent, dated on Nov. 27, 1801, Prince Augustus Frederick, was created a 
peer of the realm, by the titles of Baron Arklow, Earl of Inverness, and Duke of 
Sussex, with limitation to the heirs male of his body, that he afterwards sat and 
voted in Parliament, and that he died on April 21, 1843, leaving the petitioner his 
only son and heir male him surviving. 

On Aug. 21, 1843, the Attorney-General made a report to Her Majesty, in which 
he said: 


“It appears to me, on the testimony laid before me, that it is established that 
the contracts of marriage above set forth were entered into by his late Royal 
Highness the Duke of Sussex and the Lady Augusta Murray, at Rome, on 
Mar. 21, 1793; and I think it may be inferred that the Duke of Sussex and the 
Lady Augusta Murray considered that they stood in the relation of husband 
and wife.’’ 


He then expressed his doubts of the fact of any marriage, valid by the laws of 
England, having been contracted, even independently of the Royal Marriages Act, 
1772, and declared that he was not satisfied with the correctness of certain opinions 
which had been laid before him stating that Act to have no binding force on 
parties living out of England. He, therefore, recommended Her Majesty to refer 
the petition to the House of Lords. Accordingly, on Aug. 22 the petition was 
referred to the House of Lords, and by the House to the Committee for Privileges. 

At the first sitting of the Committee for Privileges, on June 7, 1844, Trnpat, C.J., 
Pottock, C.B., and Patrrson, WinLiamMs, CoLTMAN and CRESSWELL, JJ., and 
Parke, B., attended. 

Sir Thomas Wilde (Hrle and James Wilde with him) for the petitioner. 

The Attorney-General (Sir W. W. Follett), the Solicttor-General (Sir Frederick 
Thesiger), and Waddington for the Crown. 

In the course of the evidence of the marriage put forward on behalf of the peti- 
tioner, a prayer-book, produced from the papers and documents of Lady Augusta, 
and containing an entry proved to be in her handwriting, was tendered in evidence. 
The entry was as follows: 


“The prayer-book by which I was married at Rome to Prince Augustus 
Frederick, on the 4th day of April, 1798, by the Rev. Mr. i 





The entry itself was without date. 


Waddington objected that this entry was not admissible for the purpose of 
proving the fact to which it related. 


LORD LYNDHURST, L.C.—It is admissible as a declaration by one of the 
parties that there was a marriage, though not admissible to prove the marriage. 

The prayer-book was received, and the entry read. 

A will, dated Berlin, Sept. 15, 1799, and proved to be in the handwriting of the 
prince, and sealed with the royal arms, was tendered in evidence as a declaration 
made by him at the time of the fact of his marriage. 

Waddington.—This paper cannot be received in evidence, even as a declaration 
by the party, for it appears by the date to have been made after a suit to annul the 
prince’s marriage. It contains a statement of that suit, and, therefore, by the 
decision in the Banbury Peerage Case (2), it is inadmissible. 

Sir Thomas Wilde.—There never was any lis as to the fact of the marriage; and 
this declaration, which only states that fact, is, therefore, evidence. The lis only 
related to the legality of the marriage. 
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Waddington.—The paper says: ‘‘Notwithstanding a decree has passed Doctors’ 
Commons to declare my marriage unlawful and void, yet I still feel myself bound 

..’’ It goes on to state that the writer makes the declaration contained in it for 
the purpose of establishing the legitimacy of his son, which had been called in 
question by these proceedings. This clearly falls within the ordinary rule of law 
against admitting declarations post litem motam. 

Sir Thomas Wilde.—This paper is offered in proof only as a declaration of the 
fact of the marriage. That fact never has been questioned; the passage now read 
from the paper proves that. ‘The decree never could have been passed to declare a 
marriage unlawful and void, if no marriage had in fact taken place. The dispute 
there was on the legal consequences of the marriage, which is quite a collateral 
matter. 

Waddington.—The suit in which this decree was made was a suit for nullity of 
marriage, instituted at the instance of the King. 


LORD BROUGHAM.—The document shows that there has been a lis; and my 
opinion is that that makes it impossible for us to receive this document till we see 
what that lis really was. The argument that the decree only related to the lawful- 
ness of the marriage, and not to the fact of a marriage, cannot be sustained, for 
the alleged marriage might have been only a pretended marriage. 


LORD DENMAN, C.J.—I have got the report of Heseltine v. Lady Augusta 
Murray (8), in 2 Appams, 400, n. The libel states that on April 4 


‘‘A marriage, or rather a show or effigy of marriage, between his said Royal 
Highness Prince Augustus Frederick and the said Lady Augusta Murray, was 
in fact had and solemnised, or pretended to have been had and solemnised, at 
the house of the Right Honourable Charlotte, Countess of Dunmore, at the city 
of Rome, on the 4th day of April, 1793.”’ 





LORD LYNDHURST, L.C.—A declaration of a marriage is only admissible in 
evidence as a declaration of a legal marriage. The legality of it had been in 
controversy here. The declaration of a marriage in fact is nothing. 


LORD BROUGHAM.—tThe judgment is to this effect (2 Add. at p. 401, n.): 


‘In respect to the fact of marriage, or rather show or effigy of a mar- 
riage, pleaded in the said libel to have been had and solemnised, or 
pretended to have been had and solemnised, at the house of the 
Right Honourable Charlotte, Countess of Dunmore, in the city of Rome, 
on the 4th day of April, 17938, there is not sufficient proof by witnesses that any 
such fact of marriage, or rather show or effigy of a marriage, was in any manner 
had or solemnised at the said city of Rome, between his said Royal Highness 
Prince Augustus Frederick and the Right Honourable Lady Augusta Murray, 
spinster, the parties cited in this cause; but that if any such marriage, or rather 
show or effigy of a marriage, was in fact had or solemnised at the said city of 
Rome between the said parties, the said pretended marriage was and is abso- 
lutely null and void to all intents and purposes in law whatsoever.”’ 


This judgment distinctly declares, that there is not sufficient to prove the fact of 
the marriage, but that if it existed in fact, it was null and void. This surely shows 
that the Roman marriage was in issue. 


LORD CAMPBELL.—-So that the declaration in the will would be in contradic- 
tion to the judgment of a court. It cannot be received. 

The declarations of Mr. Gunn, made to his son with respect to the marriage, 
were proposed to be proved in evidence by the son on the ground that they were 
the declarations of an individual who knew the facts, who was not interested in 
‘misrepresenting them, who had an interest in being silent respecting them, and 
whose statements, he being dead, were, therefore, admissible in evidence. 
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Sir Thomas Wilde and Erle in support of the evidence tendered.—Mr. Gunn has 
been proved to have been at Rome at the period in question. By the letters of 
the prince and of Lady Augusta it is proved that they proposed to be married, and 
were married by a Mr. Gunn. He had a perfect knowledge of the facts, and was 
not interested in misrepresenting them, but the contrary. The question to which 
these declarations relate rests partly on the Royal Marriages Act, 1772, s. 3, 
which contains a penal [provision rendering liable to penalties any person solemnis- 
ing a marriage declared null and void by the Act]. There have been proceedings 
in Chancery. Mr. Gunn was called as a witness, and interrogatories were put 
to him. He demurred to them on the ground that, if he answered them, he might 
subject himself to penalties under the Act of 1772. This shows that he not only 
was not interested in misrepresenting facts to support the marriage, but believed 
himself to have an interest the other way. 


LORD LYNDHURST, L.C.—This question has been put upon two grounds. It 
is contended in the first place, that as Mr. Gunn might have stood indifferent on 
this occasion as he had no interest, and as he knew the facts, he being dead, his 
declarations are receivable in evidence. That is a position which cannot be main- 
tained in this House; for in the Berkeley Peerage Case (4) that point was expressly 
decided the other way, on reference to the judges. So far as this House is con- 
cerned, we cannot again open that question, but must consider that decision of it 
as final. 

The next ground of argument is that in all the cases where the party has known 
the facts and is dead, and has made declarations, and these declarations are against 
his interest, and would if he had been living subject him to a prosecution, such 
declarations are receivable in evidence. That is the broad and general proposition. 
That proposition cannot be sustained: let us try it by instances ordinarily occurring. 
A. is indicted for murder. B., who is dead, made while living a declaration that 
he was present at the murder. That declaration is against his own interest, and 
would, had he lived, have subjected him to a prosecution. It is in principle the 
very case supposed in the argument, and it is not possible to say that such a 
declaration would have been receivable in evidence. Again, suppose the Duke of 
Sussex had been put upon his trial under the Royal Marriages Act, for contracting 
this marriage, is it possible to maintain that Mr. Gunn's declarations would have 
been receivable in evidence against him? It is sufficient to state these instances, 
to show that the proposition of the learned counsel cannot be maintained. It is not 
true that the declarations of deceased persons are in all circumstances receivable in 
evidence when in some way or other they might injuriously affect the interest of 
the party making them. Nor is it true that because, while living, a party would 
be excused from answering as to certain facts, his declarations as to those facts 
become evidence after his death. These are not correlative nor corresponding pur- 
poses. Besides, this case is not what for the purposes of this argument it is 
represented to be. First, Mr. Gunn is said not to have been liable to prosecution. 
Then these declarations were made to his own son, and in so making them it cannot 
be presumed that he would have exposed himself to prosecution, or that he made 
them under any belief that he should do so. These two circumstances take away 
the main grounds on which the argument for the admission of these declarations has 
been rested. On no ground, therefore, can these declarations be, in my opinion, 
received in evidence. 


LORD BROUGHAM.—I so entirely agree with my noble and learned friend that 
I need scarcely trouble your Lordships further than to express my concurrence 
in what has been expressed in so luminous and convincing a manner. Higham v. 
Ridgway (5) declares the law on the point at issue. The more we look 
at that case, the more clearly must we come to two conclusions. In the 
first place we must see that the evidence there was admitted, not because the 
subject-matter of the declaration was within the peculiar knowledge of the party 
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making the declaration, but that it was a declaration made against an interest of 
a very specific nature, viz., a pecuniary interest. I may further say, that one of 
the learned judges who is now present to assist your Lordships, Wiuu1ams, J., was 
a counsel in that very case, and argued it with Mr. Seryeant Manzey in 1808 against 
the admission of the evidence, and he remembers perfectly well that the evidence 
was received on the express and specific ground that it was an entry against the 
pecuniary interest of the party. Another conclusion to which we must come is that, 
considering the nature and tendencies of such evidence unless properly restricted, 
we ought to be careful and cautious of extending the rule as laid down in Higham v. 
Ridgway (5), beyond the limits settled by that case. To say, if a man should confess 
a felony for which he would be liable to prosecution, that, therefore, the instant the 
grave closes over him, all that was said by him is to be taken as evidence in every 
action and prosecution against another person, is one of the most monstrous and 
untenable propositions that can be advanced. Lorp Kenyon never could have 
entertained the opinion or held the doctrine imputed to him in Standen v. Standen 
(6). The law in Higham v. Ridgway (5) has been carried far enough, although not 
too far. The rule, as understood now is that the only declarations of deceased 
persons receivable in evidence are those made against the proprietary or pecuniary 
interest of the party making them when the subject-matter of such declarations is 
within the peculiar knowledge of the party so making them. 


LORD DENMAN, C.J.—I entirely agree with what has fallen from my noble 
and learned friends. I take the rule in Higham v. Ridgway (5) to be as my noble 
and learned friend has just stated it. With regard to declarations made by persons 
in extremis, supposing all necessary matters concurred such as actual danger, death 
following it, and a full apprehension, at the time, of the danger and of death, such 
declarations can be received in evidence, but all these things must concur to 
render such declarations admissible. Such evidence, however, ought to be received 
with caution, because it is subject to no cross-examination. As to Standen v. 
Standen (6), I agree with my noble and learned friend, that it is doubtful whether 
Lorp Kenyon ever could have admitted the evidence in the way there described, 
but, even if he did, it must be recollected that that was an issue from the Court 
of Chancery in the trial of which the rules of evidence are sometimes relaxed as the 
whole proceeding is one simply for the information of that court. The witness there 
came to bastardise his own issue; he was discredited, and the verdict was against 
him. It never, therefore, became necessary to discuss the propriety of what had 
been done, but that case has never since been acted on, and to me it seems to 
involve a very dangerous principle of law. 


LORD COTTENHAM.—I beg simply to express my concurrence in what has 
already been said by the noble and learned Lords who have preceded me. 


LORD CAMPBELL.—By the law of England the declarations of deceased per- 
sons are not generally admissible unless they are against the pecuniary interest of 
the party making them. There are two exceptions: first, where a declaration by 
word of mouth or by writing is made in the course of the business of the individual 
making it; there it may be received in evidence, though it is not against his 
interest: Doe d. Patteshall v. Turford (7). The service of a notice may thus be 
proved, and, in like manner, an entry by a notary’s clerk that he had presented a 
bill, for that is in the ordinary discharge of his duty. But as to the point of 


interest, I have always understood the rule to be that the declaration, to be admis- 


sible, must have been one which was contrary to the interests of the party making 
it, in a pecuniary point of view, and, with the exception of Standen v. Standen (6), 
I do not know any case which appears to break in upon that principle. I think it 
would lead to most inconvenient consequences, both to individuals and to the 
public, if we were to say that the apprehension of a criminal prosecution was an 
interest which ought to let in such declarations in evidence. But even if such a 
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rule did exist, it would not permit the learned counsel here to bring in the state- 
ments of Mr. Gunn, for how are your Lordships to know what state Mr. Gunn's 
mind was in when he made the declarations? He might have believed that the 
marriage having been celebrated abroad, the provisions of the Royal Marriages 
Act did not extend to it, and that he was in no danger whatever from what he had 
done. 


LORD LANGDALE, M.R.—Lest it should be supposed that there is any differ- 
ence of opinion on this point, I beg to say that I fully concur with the noble and 
learned Lords who have preceded me. 


The declarations tendered were rejected. 


The Right Rev. Nicholas Wiseman, p.p., having been called, and having begun 
to give his evidence on the law at Rome on the subject of marriage, referred, 
while doing so, to a work which was lying by him. ‘This was noticed. 


LORD BROUGHAM (to counsel).—You had better state to the witness that 
he may refresh his recollection by referring to authorities on the matter of law to 
which his evidence is addressed. 


LORD LYNDHURST, L.C.—Do so. The witness may thus correct and confirm 
his recollection of the law, though he is the person to tell us what it is. 


LORD CAMPBELL.—The most authoritative form of getting at foreign law is 
to have the book which lays down the law. Thus we have had the Copr NapoLkon 
in our courts. It is better than to examine a witness, whose memory may be 
defective, and who may have a bias influencing his mind upon the law. 


LORD BROUGHAM.—My opinion entirely concurs with that of the Lord Chan- 
cellor. The witness may refer to the sources of his knowledge, but it is perfectly 
clear that the proper mode of proving a foreign law is not by showing to the House 
the book of the law, for the House has not organs to know and to deal with the 
text of that law, and, therefore, requires the assistance of a lawyer who knows 
how to interpret it. If the Copr Napo.ton was before a French court, that court 
would know how to deal with and construe its provisions; but in England we have 
no such knowledge, and the English judges must, therefore, have the assistance of 
foreign lawyers. This was fully considered in Dalrymple v. Dalrymple (8), in which 
the opinion of the Scottish lawyers was taken as a matter of fact, they being 
examined upon oath. In those opinions they referred to Scottish statutes and 
Scottish law-books. It was agreed on all hands, that that which was there in 
evidence were not the mere statements of foreign text-writers, but the opinions of 
skilful and scientific men who were examined on oath. 


LORD DENMAN, C.J.—There does not appear to be, in fact, any real difference 
of opinion upon this point. There is no question raised here as to any exclusive 
mode of getting at this evidence, for we have both the materials of knowledge 
offered to us. We have the witness, and he states the law, which he says is 
correctly laid down in these books. The books are produced, but the witness 
describes them as authoritative, and explains them by his knowledge of the actual 
practice of the law. A skilful and scientific man must state what the law is, but 
may refer to books and statutes to assist him in doing so. 


LORD CAMPBELL.—I entirely concur with the law as laid down by the noble 
and learned Lord who has just spoken. Foreign law is a matter of fact to be 
proved by evidence. You call witnesses to prove that fact; you ask the witness 
what the law is. He may from his recollection, or on producing and referring to 
books, say what it is, or that it is found correctly stated in such a book. So like- 
wise he may take the book to refresh his memory. 


LORD LANGDALE, M.R.—The question here is how a witness as to what is 
foreign law is to be examined; in what form and manner he is to give his testimony. 
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Foreign law is, in the courts of this country, a matter of fact. A witness more or 
less skilled in it, is called in to depose to it. He may state what it is from his 
own knowledge, or assist his knowledge by reference to books and authorities that 
are within his reach. He may refer to textbooks, or to books of decisions, and so 
rend his knowledge more accurate than before. 


The witness went on to state what was the law of Rome, and what the practice 
of the Roman courts, on the subjects of marriage generally, and of marriages 
between Protestants in particular. 

The following question was put to the judges on the construction of the Royal 
Marriages Act: 


‘Evidence being offered of a marriage solemnised at Rome in the year 
1793 by an English priest, according to the rites of the church of Ingland, 
between A.B., a son of his Majesty King George III, and C.D., a British 
subject, without the previous consent of his said Majesty, assuming such evl- 
dence to have been sufficient to establish a valid marriage between A.B. and 
C.D. independently of the provisions of the Royal Marriages Act, 1772, would 
it be sufficient, having regard to that statute, to establish a valid marriage in a 
suit, in which the eldest son of A.B. claims lands in England, as heir of A.B., 
by virtue of such alleged marriage?’’ 


The judges requested time to consider the question, which was granted. 


July 9, 1844. TINDAL, C.J., read the following opinion of the judges.— 
I am requested by my brethren to inform your Lordships, that it is the unanimous 
opinion of all the judges who have heard the argument in this case that, assuming 
the evidence given to have been sufficient to establish a valid marriage between 
A.B. and C.D. independently of the provisions of the Royal Marriages Act, 1772, 
it is not sufficient, having regard to that statute, to establish a valid marriage in 
a suit, in which the eldest son of A.B. claims lands in England, as heir of A.B., 
by virtue of such alleged marriage. 

The question turns entirely upon the legal construction of that statute, and is 
shortly this—whether, to bring a marriage within the prohibition of that statute, it 
is necessary that it should have been contracted within the realm of England, or 
whether the statute extends to prohibit and to annul marriages, wherever the same 
be contracted or solemnised, either within the realm of England or without? 

It is scarcely necessary to observe, that as A.B. was a son of his late Majesty 
King George III, and the statute applies to a descendant of the body of his late 
Majesty King George II, not being the issue of any princess married into a foreign 
family, A.B. falls precisely within the class or description of persons with respect 
to whose marriage the statute intends to legislate, and that, as he falls within 
that description or class, the statute may be considered as if it had been passed 
with respect to him personally and individually—as if it had enacted in express 
terms ‘“‘that A.B. shall not be capable of contracting matrimony without the pre- 
vious consent of the reigning Sovereign, signified under the Great Seal, and 
declared in Council,’ and again, ‘“‘that the marriage of A.B., without such consent 
first had and obtained, shall be null and void to all intents and purposes.”’ 

The only rule for the construction of Acts of Parliament is that they should be 
construed according to the intent of the Parliament which passed the Act. If the 
words of the statute are in themselves precise and unambiguous, then no more can 
be necessary than to expound those words in their natural and ordinary sense. 


The words themselves alone do, in such case, best declare the intention of the 


lawgiver. But if any doubt arises from the terms employed by the legislature, it 
has always been held a safe means of collecting the intention to call in aid the 
ground and cause of making the statute, and to have recourse to the preamble, 
which, according to Dyer, C.J., [in Stowel v. Lord Zouch (1)] is ‘‘a key to open the 
minds of the makers of the Act, and the mischiefs which they intended to redress.’ 
Looking to all these grounds of interpretation, we think they concur, in the 
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present instance, in demanding that construction of the statute at which we have 
arrived. For, in the first place, the words of the statute itself appear to us to be 
free from ambiguity. The prohibitory words of it are general—that no one of the 
persons therein described ‘‘shall be capable of contracting matrimony without the 
previous consent of His Majesty.’’ And again: 
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.. every marriage or matrimonial contract of any such descendant without 
such consent first had and obtained shall be null and void to all intents and 
purposes whatsoever.”’ 


The statute does not enact an incapacity to contract matrimony within one par- 
ticular country and district or another; it enacts an incapacity to contract matri- 
mony generally, and in the abstract. It is an incapacity attaching itself to the 
person of A.B., which he carries with him wherever he goes. But as a marriage 
once duly contracted in any country will be a valid marriage all the world over, the 
incapacity to contract a marriage at Rome is as clearly within the prohibitory 
words of the statute as the incapacity to contract in England. So again, as to the 
second or annulling branch of the enactment, that ‘‘every marriage without such 
consent shall be null and void,” the words employed are general, or, more properly, 
universal, and cannot be satisfied in their plain, literal, ordinary meaning, unless 
they are held to extend to all marriages in whatever part of the world they may 
have been contracted or celebrated. 

The words of s. 2 throw light upon and confirm the interpretation to be given to 
s. 1. By s. 2 the descendants of the body of George II, being above the age of 
25 years, who shall persist in their resolution to contract a marriage disapproved 
of or dissented from by the King, upon giving notice to the Privy Council, are 
enabled, at any time from the expiration of twelve calendar months after such 
notice, to contract such marriage, and such marriage may be duly solemnised, 
without the previous consent of his Majesty, his heirs or suecessors. Such a 
marriage is declared to be good, as if the Act had never been made, unless both 
Houses of Parliament shall, before the expiration of the twelve months, expressly 
declare their disapprobation of the intended marriage. The words employed in this 
section are the same as in the first, “‘to contract a marriage,’’ and “‘marriage’’ 
generally, without any reference to the country wherein the marriage is contracted 
orsolemnised. As no doubt could be entertained by any one but that a mariage, taking 
place with the due observance of the requisites of s. 2, would be held equally valid 
whether contracted and celebrated at Rome or in England; so we think it would 
be contrary to all established rules of construction if the very same words in gs. 1 
were to receive a different sense from those in s. 2, if it should be held that a 
marriage at Rome, contracted with reference to s. 2, is made valid, and at the 
same time a marriage at Rome is not prohibited under s. 1. It is scarcely sup- 
posable that the legislature should have provided the minute and laborious 
machinery of the second section, that it should have interposed such checks against 
a marriage without consent, and at the same time have rendered such a marriage 
ultimately valid in one given state of circumstances—if the party who is the subject 
of such legislation, by an easy journey, or a voyage of a few hours, could render 
all these provisions useless and set the statute at defiance by contracting a marriage 
abroad with whomever he thought proper. It is not unworthy of remark, while we 
are looking to the body of this Act in order to discover its interpretation, that the 
very exception from the prohibitory clause, of the issue of those princesses who have 
married or may marry into foreign families, affords some proof that marriages 
abroad could not have been out of the view or contemplation of the legislature at 
the time of passing the Act, as such marriages in all probability might not infre- 
quently be celebrated out of England. 

Tt was contended in the course of the argument at your Lordships’ Bar, that 
an Act of the English legislature can have no binding force beyond, or out of, the 
realm of England. If by this is meant only that it can have no obligatory force 
upon the subjects of another State, the position is no doubt correct in its full extent, 
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but it is equally certain that an Act of the legislature will bind the subjects of this 
realm, both within the kingdom and without, if such was its intention. Indeed it 
was admitted by the learned counsel for the claimant that, if there had been ‘ee 
in this statute the words ‘‘marriages within the realm of England or without,’ 

any other words equipollent thereto, under such an enactment the capacity 6 
contract a marriage at Rome would have been taken away, and the marriage there 
solemnised would have been made null and void. But if the words actually found in 
the Statute are comprehensive enough to include all marriages, as well those within 
the realm as without, as we think they are, and if, at the same time, the restraining 
the sense of those words to marriages within England must necessarily defeat the 
object and purpose of the Act, as we think it would, it seems to follow that the 
construction of the Act must be the same, whether those words are found within 
the statute or not. Surely, if the marriage of a descendant of George IT, contracted 
or celebrated in Scotland or Ireland, or on the continent is to be held a marriage 
not prohibited by this Act, the statute itself may be considered as virtually and 
substantially a dead letter from the first day it was passed. 

The object and purpose for which the Act was passed, and the mischief intended 
to be prevented thereby, are clear, and leave no doubt as to the proper construction 
of the Act. It was founded upon the policy and expediency which requires that 
no marriage of any branch of the Royal Family should be contracted, which might 
be detrimental to the interests of the State, either at home or abroad. The object 
declared by the preamble is ‘‘more effectually to guard the descendants of his late 
Majesty King George II .. . from marrying without the approbation of the reigning 
Sovereign’’; and it also declares that 


‘‘marriages in the Royal Family are of the highest importance to the State, 
and that, therefore, the kings of this realm have ever been entrusted with the 
care and approbation thereof.”’ 


But this object is frustrated, the mischief is remediless, and the power of the 
Sovereign nugatory, if a marriage, which in England would have been contfessedly 
void, is to be held good and valid when celebrated out of the country. 

It was argued on the part of the claimant, that, as it is directed in s. 1 of the 
Act that the consent under the Great Seal shall be set out in the licence and 
register of the marriage, and as this direction can only be applicable to the case of 
a marriage celebrated in this country, so the prohibition must be construed as 
confined to a marriage in this country only, and as not extending to a foreign 
marriage. But to this objection it appears to us to be a sufficient answer that the 
only words in that section that are essential to make the marriage a valid marriage 
are those which require “‘the previous consent of his Majesty... signified under 
the Great Seal, and declared in Council,’ and that the words which follow, directing 
such consent to be set out in the licence and register of the marriage, are, as the 
very words import, directory only, not essential, and are applicable to those cases 
alone where they can be apphed, namely, to the case of a marriage celebrated in 
England by licence. Tor it would be impossible to contend, if the marriage of 
A.B. had been celebrated at Rome, with the previous consent of his Majesty King 
George III, signified under the Great Seal, and declared in Council, that such 
marriage “oul not have been good and valid to all intents and purposes although 
the observance of the direction that such consent should be inserted in the licence 
and register of the marriage had become, in that case, impracticable. 

It was further contended in argument, that inasmuch as by s. 3 of the Act all 


_persons who wilfully and knowingly presume to solemnise, or assist or be present 


at the celebration of any marriage, or at the making of any matrimonial contract, 
without such consent, shall incur the penalties of a praemunire [the penalty of 
praemunire has long been obsolete: see 10 Hanspury’s Laws (8rd Edn.) 568, note 
(o)], and as there is no provision made in this section for the trial and consequently 
the punishment of the offender where the offence shall be committed out of England, 
the necessary inference must be, that the statute itself does not extend to prohibit 
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a marriage out of England, but we think the inference that the penal clause is 
itself defective in not making provision for the trial of British subjects when they 
violate the statute out of the realm is the more just and reasonable inference—not that 
we should refuse, on that account, to give the plain words of the statute their neces- 
sary force, and hold the enactment itself to be substantially useless and inoperative. 
We, therefore, think, for the reasons humbly submitted to your Lordships, that 
the eldest son of A.B., under the circumstances stated in your Lordships’ question, 
and regard being had to the Royal Marriages Act, 1772, could not make out a good 
title, as heir to A.B., to the lands sought to be recovered. 


LORD LYNDHURST, L.C.—I do not entertain the slightest doubt of the suf- 
ficiency of the evidence to establish the marriage as a marriage in fact. By a 
“marriage in fact,’’ I mean that I think the evidence is sufficient to show that these 
parties were married at Rome by a clergyman of the Church of England, in conformity 
with the rites and ceremonies of the English church. With regard to the evidence, 
as referred to by my noble and learned friend, that evidence is sufficient, as it at 
present stands, to show that this marriage would be a valid marriage of Protestants 
at Rome, according to the law of Rome. Whether such a marriage would be a 
valid marriage in this country for any purpose independently of the Royal Marriages 
Act, is a point upon which I give no opinion. I propose to resolve that it is the 
opinion of the committee that the claimant has not made out his claim. 


LORD BROUGHAM.—In agreeing to the motion of my noble and learned friend, 
and in expressing my entire concurrence with the opinion of the learned judges, I 
do so upon the ground not only that the object of the Act is clear, but that the words 
of the Act are sufficient (for that is necessary also) to accomplish the manifest 
purpose of the Act. I say this because it is not a sufficient ground to hold that the 
purpose is clear, unless the words are sufficient to accomplish that purpose, though 
otherwise the Act might have been nugatory. It was so in the case of the Marriage 
Act, 1823. It was quite clear that that Act was intended to prevent minors from 
marrying without consent, unless with the publication of banns, and yet notwith- 
standing that, by going to Scotland, a very short journey, the parties intended to 
be affected by the Act, namely, wealthy persons, could easily accomplish the pur- 
pose, and defeat the Act. My opinion is that if that Act had used the same 
phraseology as this, and had rendered the parties incapable of contracting matri- 
mony, we should never have heard of Compton v. Bearcroft (9), and Ilderton v. 
Ilderton (10). At all events, there is sufficient, to my mind, to stamp with perfect 
accuracy the opinions delivered by the learned judges. Parties are rendered in- 
capable of contracting matrimony, and not merely, as in the case of Lord Hard- 
wicke’s Act [26 Geo. 2, c. 33: repealed by Marriage Act, 1823, itself repealed with 
savings by Marriage Act, 1949], the marriage rendered null and void. It, there- 
fore, follows that a prince going abroad and contracting matrimony is, for all British 
purposes, with a view to the Crown and the rights of peerage, incapable of contract- 
ing matrimony, and any marriage so contracted is null and void. 


LORD DENMAN, C.J.—After the observations of my noble and learned friends, 
there does not appear to me to be any sufficient reason for postponing the decision 
on this claim. I am happy and much satisfied in being enabled to say that my 
opinion entirely agrees with that of your Lordships. I think the operative words of 
the Royal Marriages Act, taken alone, are perfectly clear to show that this is no 
marriage by the law of England. 


LORD CAMPBELL.—I agree with my noble and learned friend, the Lord Chan- 
cellor, that, as the evidence now stands, there would be a marriage in fact, because 
the evidence that has been given to us of the Roman law, uncontradicted as it is, 
would prove that a marriage at Rome of English Protestants, contracted according 
to the rites of their own church, would be recognised as a marriage by the Roman 
law, and, therefore, would be a marriage all over the world. I own that that evi- 
dence rather surprised me. I had imagined that it was impossible there could be 
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a valid marriage at Rome, between Protestants, by a Protestant clergyman, such 
as the Roman law would recognise. As the evidence stands at your Lordships’ 
Bar, it would appear, however, that the Roman law would recognise such a marriage 
without the religious ceremonies required by the Romish church before the Council 
of Trent, namely, without the intervention of a priest, and would treat it as a 
marriage valid by the universal law of the church before the date of the decree of 
that council, and it would appear that the decree of the Council of Trent respecting 
marriages was not meant to apply to the marriage of Protestants, who could not 
conform to it. 

That, my Lords, I think is the universally prevailing opinion. But when we 
come to the Royal Marriages Act, it seems to me that there is an insuperable bar 
to the validity of this marriage. The elaborate opinion that has been delivered by 
the Lord Chief Justice of the Common Pleas (Tinpat, C.J.) appears to me to have 
exhausted entirely this part of the subject. It accords with the opinion I had 
originally formed. I kept my mind, however, entirely open till I had heard the 
arguments on both sides, and I now am confirmed in my previous opinion by the 
legal reasoning laid before us in the most admirable opinion we have this day 
heard delivered by the Lord Chief Justice. I entirely concur with that opinion. I 
have no doubt that it is competent to the British legislature to pass a law making 
invalid the marriage of particular British subjects all over the world. J have no 
doubt that it was the object of that Act of Parliament to invalidate marriages of the 
descendants of George II (with the exception of the issue of princesses married or 
marrying into foreign royal families), without the consent of the Crown, wherever 
those marriages might be celebrated, and I am clearly of opinion that the intention 
is sufficiently testified by the language which has been employed. 


LORD COTTENHAM.— After the discussion which has taken place, I think it 
right to say that my opinion is formed entirely and exclusively upon the Royal 
Marriages Act. I entirely agree in the opinion which has been expressed by the 
learned judges, inasmuch as by the construction of the Royal Marriages Act, whether 
the marriage would be valid by the law of Rome or not, it would not be valid 
by the law of this country. My opinion, therefore, is against the claim. 





Resolved that the claimant had not made out his claim to be Duke of Susser, 
Earl of Inverness, and Baron of Arklow. 
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SIMONIN v. MALLAC 


[Court ror Divorce anp MarrimonraL Causes (Cresswell, J.O., Channell, B., and 
Keating, J.), January 18, April 26, 1860] 


| Reported 2 Sw. & Tr. 67; 29 L.J.P.M. & A. 97; 2 L.T. 827; 
6 Jur.N.S. 561; 164 E.R. 917] 


Conflict of Laws—Marriage—Validity—Solemnisation in England—Both parties 
domiciled abroad—Formalities needed for valid marriage in foreign country 
not complied with—Recourse to English ceremony to evade foreign law. 

A marriage duly solemnised in England in the manner prescribed by the law 
of Kingland between parties of full age and capable of contracting according to 
Kinglish law is valid although the parties to the marriage, being foreigners, 
contracted it in England in order to evade the laws of the country to which 
they belonged and in which they were domiciled. An English court has juris- 
diction to adjudicate on the validity or otherwise of such a marriage. 


Notes. Considered: Brook v. Brook (1861), 9 H.L.Cas. 193. Distinguished : 
Sottomayer v. De Barros (No. 1), [1874-80] All E.R.Rep. 94. Applied: Sotto- 
mayer v. De Barros (Queen’s Proctor Intervening), [1874-80] All E.R.Rep. 97. 
Followed: Hay v. Northcote, [1900] 2 Ch. 262; Ogden v. Ogden, [1904-7] All 
fi.R.Rep. 86. Considered: Salveson (or Von Lorang) v. Austrian Property Adminis- 
trator, [1927] All K.R.Rep. 78. Explained: Inverclyde v. Inverclyde, [1931] P. 29. 
Considered: Casey v. Casey, [1949] 2 All E.R. 110; Hill (otherwise Petchey) v. 
Hill, [1958] 8 All E.R. 754. Explained and Distinguished: Ross Smith v. Ross 
Smith (otherwise Radford), [1962] 1 All E.R. 844. Referred to: Le Sueur v. Le 
pucur (1876), 1 P:D. 130; Niboyet vi Niboyet (1878), 4. P.D. 1; He Cooke's Triste 
(1887), 56 L.J.Ch. 6387; Linke (otherwise Van Aerde) v. Van Aerde (1894), 10 
T.L.R. 426; Chetti v. Chetti, [1908-10] All E.R.Rep. 49; De Gasquet James v. 
Mecklenburg Schwerin, [1914] P. 538; Hutter v. Hutter (otherwise Perry), 
[1944] 2 All ..R. 868; Merker v. Merker, [1962] 3 All E.R. 928. 

As to the validity of marriages between persons domiciled abroad, see 7 Hats- 
pury’s Laws (8rd Edn.) 88 et seq.; and for cases see 11 Dicest (Repl.) 455 et seq. 


Cases referred to: 

(1) Dalrymple v. Dalrymple (1811), 2 Hag. Con. 54; 161 E.R. 665; on appeal 
(1814), 2 Hag. Con. 137, n.; 22 Digest (Repl.) 621, 7141. 

(2) Scrimshire v. Scrimshire (1752), 2 Hag. Con. 395; 161 E.R. 782; 11 Digest 
(Repl.) 462, 955. 

(8) Middleton v. Janverin (1802), 2 Hag. Con. 487; 161 E.R. 797; 11 Digest 
(Repl.) 462, 957. 

(4) Gordon v. Pye, Ferg. 361. 
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(5) Compton v. Bearcroft (1769), Bull.N.P. 113; 2 Hag. Con. 444, n.; 161 cin. H 


799; 11 Digest (Repl.) 463, 967. 


Also referred to in argument: 

Butler v. Dolben (1756), 2 Lee, 312. 

Lindo v. Belisario (1795), 1 Hag. Con. 216; 161 E.R. 581; on appeal (1796), 
1 Hag. Con. App. 7; 27 Digest (Repl.) 35, 125. 

Collett v. Collett (1848), 8 Curt. 726; 2 Notes of Cases, 504; 7 Jur. 1164; 163 
E.R. 881; 27 Digest (Repl.) 468, 4031. 

Dasent v. Dasent (1850), 1 Rob. Eccl. 800; 7 Notes of Cases, 126; 14 L.T.O.8. 48; 
18 Jur. 882; 163 E.R. 1218; 27 Digest (Repl.) 467, 4026. 

Vansittart v. Vansittart (1858), 4 K. & J. 62; 27 L.J.Ch. 222; 30 L.T.0.8. 331; 
4 Jur.N.S. 276; 6 W.R. 289; affirmed, 2 De G. & J. 249; 27 L.J.Ch. 289; 
31 L.T.0.8S. 4; 22 J.P. 704; 4 Jur.N.S. 519; 6 W.R. 386; 44 E.R. 984, 


L.C. & L.JJ.; 27 Digest (Repl.) 218, 1691. 
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Brook v. Brook (1858), 3 Sm. & G. 481; 27 L.J.Ch. 401; 30 L.T.0.5. 188; 4 
Jur.N.S. 317; 6 W.R. 110; affirmed [1861-73] All E.R.Rep. 493; 9 H.L.Cas. 
198; 4 L.T. 98; 25 J.P. 259; 7 Jur.N.S. 422; 9 W.R. 461; 11 E.R. 708; vel 
Digest (Repl.) 457, 915. 

Petition for a decree of nullity of marriage brought by Valérie Josephine Wilhel- 
mine Simonin (falsely called Mallac), of Kingston, who, on or about June 21, 1854, 
went through a form or ceremony of marriage with Leon Mallac, of Paris, at the 
parish church of St. Martin-in-the-Fields, London. 

The petitioner alleged that about two days after the ceremony of marriage, she 
and Mallac returned to Paris, but she did not cohabit with him, nor was the 
marriage ever consummated. The ceremony of marriage was had in contravention 
and evasion of the law of France regulating the marriage of domiciled French 
subjects contracted in foreign countries, and particularly in contravention and 
evasion of the provisions of arts. 170, 63, 148, 151 and 152 of the Copr Civit or CODE 
Napotton. The petitioner and Leon Mallac were native subjects of France, and 
were at the date of the ceremony of marriage domiciled in Paris, the petitioner then 
being about the age of twenty-two years, and Leon Mallac was about twenty-nine. 
On or about Dec. 1, 1854, the Civil Tribunal of the First Instance of the department 
of the Seine, sitting at Paris, at a public session of the first chamber of the tribunal, 
at the suit of the petitioner, Leon Mallac having been first duly summoned but not 
appearing, declared null and of no effect the pretended marriage of June 21, 1854, 
between Leon Mallac and the petitioner, and condemned Leou Mallac in the costs of 
the suit. 

The citation and copy petition were served personally on Leon Mallac at Naples. 
He put in no answer. 


Dr. Phillimore, Y.C., and Dr. Swabey for the petitioner. 


Cur. adv. vult. 


April 26, 1860. CRESSWELL, J.O., read the following judgment of the court.— 
This was a petition for a decree of nullity of marriage. The case came on for 
hearing before my brothers CHANNELL and Kratinc and myself, on Jan. 18, 1860, 
when the petitioner proved that she was of I’'rench origin, and in 1853 was residing 
in Paris with her mother, her father being then dead. In that year she became 
acquainted with Leon Mallac, also of French origin, who made an offer of marriage, 
which she accepted. In June, 1854, he proposed that they should come to England 
and be married in this country, assigning as a reason that if that were done his father 
would afterwards consent, and he would then marry her in France. The parties 
came to London, and were married in due form by licence on June 21, 1854, in 
the parish church of St. Martins-in-the-lields. The marriage was not consum- 
mated, and the parties returned to Paris the next day, and went to the residence of 
the petitioner’s mother, Leon Mallac occupying another part of the same building. 
The petitioner asked him to marry her in France; he did not do so, but said he 
would go to his own country and ask the consent of his father, who lived on the 
banks of the Garonne. He afterwards wrote to her a letter, refusing to marry in 
Irance, and admitting that he had broken his word. The petitioner then instituted 
a suit before the Civil Tribunal of the First Instance of the Seine to procure a 
decree of nullity of the pretended marriage; and on Dec. 1, 1854, a decree was made, 
of which the original and a translation were put in evidence. 

The grounds on which that decree was made are stated in the following words in 
the translation : 


“The court decides by default against Leon Mallac, who did not appear, nor 
anyone for him, although duly called, as follows: Considering in law that, by 
the words of art. 170 of the Copz NapoLton, when a marriage between French 
subjects has been celebrated in foreign countries, it must have been preceded 
by publication in France prescribed by the law, and that there must not have 
been any contravention of the provisions of arts. 144 and following of the 
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Cope NapoLion; considering that the nullity provided for by art. 170 is not 
absolute, but ought to be pronounced when an omission of formalities has taken 
place with the formal intention to elude the law, it being in the province of the 
tribunal to appreciate the circumstances thereof; considering in fact that Leon 
Mallac and Valérie Simonin, artist of the Théatre Francais, both being French 
subjects, and domiciled in Paris, have contracted marriage in London, on June 
22, 1854, before a minister of the Protestant Church, in the presence of wit- 
nesses; considering that this marriage was celebrated without the parties 
having obtained or sought the consent of their parents, and without having been 
preceded in France by the publications prescribed by art. 63 of the CopsE 
Napo.eon; considering that the married couple having resided in Paris, only 
went momentarily to England for the purpose of contracting marriage there, and 
returned to France directly after the celebration; considering that from this it 
is evident that they acted in this manner with the formal intention of evading 
the prescriptions of the French law; considering that Valérie Simonin states 
distinctly that this marriage was not followed by any consummation or cohabi- 
tation between the parties, and that that assertion is not contradicted by Leon 
Mallac; considering that under these circumstances the marriage contracted in 
London, on June 22, 1854, between Leon Mallac and Valérie Simonin, cannot 
be recognised as valid and regular; on these grounds it declares the pretended 
marriage of June 22, 1854, between Leon Mallac and Valérie Simonin null and 
VOI 2 


In May, 1857, the petitioner and her mother came to England, and they have 
resided here from that time, and the petitioner stated that she had no intention to 
return to France, and had no property there. 

A witness, Auguste Noél, called to prove the law of France as applicable to the 
case, stated that he had acted as a notary public in Paris, and in order to do so it 
was necessary that he should be acquainted with the law of marriage in France. 
He deposed that art. 63 of the Cope NaroLron as to publication of banns of marriage 
is part of the existing law of France, and was so in 1854; that art. 170 and arts. 
151-154 are part of the law of France, and were so in 1854; that those articles do 
not prohibit the marriage, but only postpone it, and if the form prescribed is 
followed, and the time prescribed has elapsed, the parties may marry without con- 
sent; that a marriage in a foreign land as mentioned in art. 170, without attention 
to arts. 144 and 164 therein referred to, is good or bad according as the Irench 
tribunal before whom the question is raised may think the parties went abroad to 
marry in fraud of the law of France or not; that if a Frenchman was married here 
in England without consent, and consent afterwards given in France, that would 
render the marriage valid, whatever were the formalities omitted; that art. 184 
of the Cope is part of the law of France, and was so in 1854; that the prescription 
therein mentioned would run in the case of a daughter from the age of twenty-one, 
and of a son from the age of twenty-five; that if a daughter between the ages of 
twenty-one and twenty-five allows a year to elapse without impeaching the marriage, 
this is a statute of limitations, and she cannot impeach it afterwards. 

This state of facts presented two very important questions for our consideration : 
first, whether the court has any jurisdiction over Leon Mallac, the party cited; 
and, secondly, assuming that such jurisdiction exists, whether, according to the 
law of this country, the marriage solemnised is to be held null and void. We had 
the advantage of a learned argument on the part of the petitioner, and feel that 
the responsibility cast upon the court is greatly increased by the want of any such 
assistance on the other side. The argument in favour of the jurisdiction was rested 
on the ground, (i) that the contract was made in England and that the court is 
called upon for its decision with regard to the effect of a civil and religious English 
contract, celebrated under an English statute, the Marriage Act, 1823 [repealed 
with Savings by Marriage Act, 1949], and that the tribunals loci contractus have, 
cenerally speaking, conusance of the contract; (11) that England is now the domicil 
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of the petitioner, but that objection begs the main question in dispute, for, if the 
marriage be valid, it is not her domicil; (iii) that the respondent was personally 
served with the citation and petition, and has not appeared to contest the jurisdic- 
tion of the court. Section 42 of the Matrimonial Causes Act, 1857 [see now 12 
Hatspury’s Laws (3rd Edn.) 832], removes all objection on the ground of the 
citation having been served without Her Majesty's dominions, but, in our opinion, 
would not of itself suffice to give to the court authority to decide upon the rights 
of a party not otherwise subject to its jurisdiction. 

This question, therefore, depends upon the first proposition, that the parties, by 
professing to enter into a contract in England, mutually gave to each other the right 
to have the force and effect of that contract determined by an English tribunal. 
Huser, 65, tit. 1, De Foro Competente, s. 5, says: 


“Sequitur causa fori tertia quam rem gestam esse diximus eamque vel e 
contractu vel e delicto admisso.’’ 


In another place he adds, ‘‘Si reus illic haberi posse,’’ etc. The same doctrine is 
to be found in Jonn Vort, Boutuenors, Doneutus and Story. The Common Law 
Procedure Act, 1852 [repealed by Statute Law Revision and Civil Procedure Act, 
1883], s. 19, which allows a writ of summons to be issued against a person residing 
out of the jurisdiction and not being a British subject, and proceedings to be had 
thereon, notice of such writ having been served on the party, appears to have been 
founded on this principle; and s. 42 of the Act of 1857 already adverted to, removes 
all difficulty as to service of process, although the party cited is a foreigner by 
origin and domicil. There is nothing contrary to natural justice in calling upon 
him to have the validity or invalidity of a supposed contract ascertained and deter- 
mined by the tribunal of the country where it was entered into by him, for, accord- 
ing to Lorp STowELL, in Dalrymple v. Dalrymple (1) (2 Hag. Con. at p. 61), it is 
an indisputable rule of law, as exercised in all civilised countries, that a man who 
contracts in a country engages for a competent knowledge of the law of contract 
in that country. If he rashly presumes to contract without such knowledge, he 
must take the inconveniences resulting from such ignorance upon himself, and 
not attempt to throw them upon the other party. We think, therefore, that this 
court is competent to entertain the present suit, and to adjudicate upon the petition 
presented by the party calling herself Valérie Simonin, which prays the court to 
decree that the pretended form or ceremony of marriage had between her and Leon 
Mallac was and is void, and of no effect in law whatsoever. 

This, which is the second question to be determined, is no doubt of the gravest 
importance, and, as far as this court has been able to ascertain, primae impressionis. 
No decision on the point was cited to us by the learned advocate for the petitioner, 
and we have not had the benefit of any other diligence save our own in the attempt 
to discover precedents for our guidance. The question is this—whether a marriage 
duly solemnised in England in the manner prescribed by the law of England between 
parties of full age and capable of contracting according to that law is to be held null 
and void because the parties to that marriage, being foreigners, contracted it in 
Iingland in order to evade the laws of the country to which they belonged and in 
which they were domiciled. It may, indeed, be doubted whether the evidence of 
the petitioner established the intention to evade the law of France, and whether that 
which the witness Auguste Noel called a statute of limitation, viz., art. 183 of the 
Cope NApoue£on, did or did not operate to bar the right of the petitioner to institute 
this proceeding four years after the marriage was solemnised, but we pass over 
those points in order to deal with the broad and important question that has been 
raised. 

It was contended that, the parties being French, the law of that country affixed 


to them an incapacity to contract marriage without attending to the formalities 


prescribed, and that such incapacity was a personal status which travelled with 
them everywhere and rendered them incapable of making a valid contract in any 
other country. But, according to the evidence, such incapacity to contract was, 
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not absolute, but conditional only, and a contract made by them would be good 
unless they came here with the intention to evade the law of France. So a contract 
made here would be unimpeachable if ratified by the subsequent assent of the 
parents, and a contract made here would be perfectly valid unless impeached within 
a certain time, and, therefore, a marriage contracted between a man and woman 
of the respective ages of twenty-five and twenty-one, without attending to the for- 
malities prescribed by the Copr Naponton, arts. 151, 152, 153 and 154, may receive 
a different consideration from one absolutely prohibited by art. 148, by parties 
respectively under those ages. 

Taking the decree of the French court in the suit there instituted as evidence 
that by the law of France this marriage was void, we again come to the broad 
question: Is it to be judged of here by the law of England or the law of France? 
In general the personal competency or incompetency of individuals to contract has 
been held to depend upon the law of the place where the contract is made. It was 
and is contended, however, that that rule does not extend to contracts of marriage, 
but that parties are, with reference to them, bound by the law of their domicil. 
This question, of so much importance in all civilised communities, has been largely 
discussed by jurists of all nations, but they all apply their observations to con- 
troversies arising, not in the countries where the marriage was celebrated, but in 
other countries where it is brought in dispute and of which the parties were domi- 
ciled subjects. That a marriage, good by the law of the country where solemnised, 
should be held good in all other countries, and the converse, is strongly maintained 
as a general rule by nearly all writers on international law. But, according to the 
same authorities, it is subject to some few exceptions, viz., marriages involving 
polygamy and incest; those positively prohibited by the public law of a country 
from motives of policy, e.g., by our Royal Marriages Act, 1772. Story, in his 
ConFLictT oF Laws, s. 1138 a, mentions a third exception : 


‘Those celebrated in foreign countries by subjects entitling themselves under 
D ey ‘S 
special circumstances to the benefit of the laws of their own country.”’ 


In several instances, learned judges presiding in our ecclesiastical courts have 
stated the general rule, without mentioning the exceptions, whence it has sometimes 
been contended that they meant to controvert their existence. But, inasmuch as 
none of the cases referred to fell within the exceptions above mentioned, it cannot 
justly be inferred that those learned persons intended their words to bear so exten- 
sive a meaning, for they would hardly have repudiated the doctrine of several 
learned writers, whose works are always received as worthy of great attention, with- 
out condescending to advert to it in terms, and assigning some reasons for dissent- 
ing from it. 

In addition to the writings of jurists as to the existence of such a general rule by 
the law of all civilised nations, we find that in several cases it has been adopted 
by the courts of this country as the ground of their decisions. I believe the earliest 
of them was Scrimshire v. Scrimshire (2) decided by Str Epwarp Simpson in 1752, for 
that learned judge then said it was a case primae impressionis. The judgment is 
of great value, from the full manner in which he dealt with the principles on which 
the court should proceed in adjudicating upon such cases. The parties were British 
subjects, domiciled in England; it was a suit for restitution of conjugal rights. The 
respondent pleaded that the marriage was celebrated in France, set forth circum- 


stances under which that celebration took place, and averred that by the laws of - 


France the marriage was null and void. Sir pwarp Srupson, after disposing 
of one or two preliminary points, observed (2 Hag. Con. at pp. 398, 399) : 


“The general questions are two: first, whether there be full and legal proof that 
the parties did mutually, freely and voluntarily celebrate marriage in such 
manner as the laws of this country would deem to constitute marriage, if there 
was nothing else in the case but a question on the fact of the marriage; 
secondly, whether, if the fact of the marriage should be proved, this marriage can 
by the laws of this country be efiectuated and pronounced to be good, being 
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solemnised in I’rance, where by law it is null and void, to all intents and 
purposes? Tor it seemed to be admitted in the argument that the law was so, 
but insisted that it ought not to be a rule of determination in this cause.’’ 


The first point he determined in the affirmative, and would have held the marriage 
valid had it been agreeable to the laws of France, where it was celebrated. He 
continues (ibid. at pp. 405 and 407) : F 


‘But the great difficulty arises on the second question, from the marriage being 
celebrated in France, where such marriage is null by the laws of France... 
The only question before me is, whether this is a good or bad marriage by the 
laws of England; and I am inclined to think that it is not good. On this point 
I apprehend that it is the law of this country to take notice of the laws of 
France, or of any foreign country, in determining upon marriages of this kind. 
The question being in substance this—whether, by the law of this country, 
marriage contracts are not to be deemed good or bad according to the laws of 
the country in which they are formed, and whether they are not to be construed 
by that law.”’ 


He then quotes several passages from Sancuez, J. Vorr and others, showing that, 
if subjects of a country where clandestine marriages are prohibited go to another 
country where there is no such prohibition, and celebrate a clandestine marriage 
there, it is to be held good; and the converse is established by the same authorities. 
He sums up the effect of the books referred to in these words : 
‘These authorities fully show that all contracts are to be considered according 
to the laws of the country where they are made, and the practice of civilised 
countries has been conformable to this doctrine, and by the common consent 
of nations has been so received.”’ 


In many instances judges have used similar language with reference to cases where 
the form and ceremonial of the marriage were alone in question; and it can hardly, 
in such cases, be presumed that they intended their words to bear a more extensive 
sense than was necessary for the question then before them; but the sense ascribed 
by Sir Epwarp Srupson to these passages extends to the clandestine character of 
the marriage, and not merely to the form of the contract or ceremonial. He then 
explains, in the clearest manner, the principle on which courts have proceeded in 
holding that marriages are to be considered according to the law of the country 
in which they are celebrated (ibid. at p. 417): 


“All nations allow marriage contracts, they are juris gentium, and the subjects 
of all nations are equally concerned in them; and from the infinite mischief and 
confusion which must necessarily arise to the subjects of all nations with respect 
to legitimacy, successions and other rights, if the respective laws of different 
countries were only to be observed as to marriages contracted by the subjects of 
those countries abroad, all nations have consented, or must be presumed to 
consent, for the common benefit and advantage, that such marriages should be 
good or not according to the laws of the country where they are made. It is of 
equal consequence to all that one rule in these cases should be observed by all 
countries, that is the law where the contract is made. By observing this law 
no ineonvenience can arise, but infinite mischief will ensue if it is not.”’ 


The same rule was recognised and made the ground of the judgment ot Str W. 
Wynne, in Middleton v. Janverin (8); nor is their reasoning weakened by the fact 
that certain exceptions out of that rule have been generally recognised, viz., where 
marriages deemed contrary to the law of religion and morality, and contrary to the 
settled policy of a nation, have been contracted abroad and held void in the country 
of which the parties were domiciled subjects, and where such a marriage would not 
be allowed. It is very remarkable that neither in the writings of jurists nor in 
the arguments of counsel, nor in the judgments delivered in the courts of justice, 
is any case quoted or suggestion offered to establish the proposition that the tri- 
bunals of a country where a marriage has been solemnised in conformity with the 
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laws of that country should hold it void because the parties to the contract were 
the domiciled subjects of another country where such a marriage would not be 
allowed. No such argument has been advanced, even in the case of marriages 
deemed to be incestuous. There is a passage in Huser Prarnecriones Juris 
Civiuis, lib. 1 tit. 8, ‘‘De Conflictu Legum,”’ on this subject, which ought to be 
noticed. After discussing contracts made in foreign countries, in s. 8, he proceeds : 


‘‘Matrimonium pertinet etiam ad has regulas, si licitum est eo loco ubi con- 
tractum et celebratum est ubique validum erit affectumque habebit sub 
eadem exceptione prejudicii aliis non creandi, cui licet addere si exempli nimis 
sit abominandi, ut si incestum juris gentium in secundo gradu contingeret 
alicubi esse permissum}; quod vix est ut usu veniri possit.’”’ 


He proceeds to say that, if parties go to a country where such a marriage is 

tolerated and celebrate it there and return to their own country, it will not be 

recognised : 
““Quia sic jus nostrum pessimis exemplis eluderetur, eoque pertinet haec 
observatio; sepe fit ut adolescentes sub curatoribus agentes, furtivos amores 
nuptiis conglutinare cupientes abeant in Trisiam Orientalem aliave loca in 
quibus curatorum consensus ad matrimonium non requiretur juxta leges 
Romanas, que apud nos hac parte cessant. Celebrant ibi matrimonium et mox 
redeunt in patriam. Ego ita existimo hance rem manifeste pertinere ad eversio- 
nem juris nostri ac ideo non esse magistratus hic obligatos e jure gentium ejus- 
modi nuptias agnoscere et ratas habere; multoque magis statuendum et eos 
contra jus gentium facere videri qui civibus alieni imperii sua facilitate jus 
patriis legibus contrarium scientes volentes impertiuntur.”’ 


This passage is remarkable. Huser discusses the two exceptions out of the general 
rule that marriages good where celebrated are by the law of nations to be acknow- 
ledged everywhere—incestuous marriages and marriages of minors without consent 
(curatorum) celebrated in countries whither they have gone for the purpose of evad- 
ing the laws of the country of their domicil—and he does not suggest the slightest 
doubt as to either class being held good in the country where solemnised, but, with 
reference to the second class, he vindicates the country of the domicil against the 
charge of violating the laws of nations by refusing to recognise them. Srory is, I 
believe, the only writer who has expressed an opinion on this point, and he, after 
mentioning that France has ventured on the doctrine that the marriages of French- 
men under such circumstances shall not be deemed valid, adds (ConFiict or Laws, 
so 90): 

‘There can be little doubt that foreign countries where such marriages are 

celebrated will follow their own law, and disregard that of France.”’ 


The question appears to have occurred to Lorp Mrapowszank, a judge of great 
eminence, for in the note of his opinion annexed to his interlocutor of remit in 
Gordon v. Pye (4), he puts this question (Ferg. at p. 361): 


‘‘Or would a marriage here be declared void because the parties were domiciled 
in England, and minors when they married here, and of course incapable by the 
law of the country of contracting marriage ?”’ 


plainly intimating his own opinion that it would not. In this country marriages 
have been solemnly recognised as valid, although celebrated in Scotland between 
English domiciled minors without the consent required by the Marriage Act, 1753, 
26 Geo. 2, c. 83 [repealed by Marriage Act, 1823], to which country they had 
resorted for the purpose of evading the operation of that Act. I allude to Compton 
v. Bearcroft (5) in a note to the report of Middleton v. Janverin (38). 

The libel in that case is set out, in which the minority of the lady, the want of 
consent, the English domicil, and the Marriage Act, 1758, were pleaded, and it was 
alleged that the parties were married in Dumfries merely to evade the laws of this 
country, and returned to England the same day. The prayer was ‘‘that the mar- 
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riage might be declared null and void, pursuant to the said Act for clandestine 
marriages.’’ The libel was rejected. The court, therefore, must have held that if 
all the matters alleged were proved, they would not supply a ground for declaring 
the marriage null. It has been said that the parties did not in that case evade the 
Marriage Act, 1758, for that it contains an express exception of marriages solemnised 
in Scotland. It is true that marriages of minors in Scotland without consent are 
not prohibited by the Act, and, therefore, they cannot be said to be contrary to the 
law of England, but there can be no doubt that the parties went to Scotland to 
evade the operation of the law which was established in England. Compton v. 
Bearcroft (5) is, therefore, an authority to this extent, that a marriage contracted 
by English domiciled subjects abroad, where it is not prohibited by English law, 
will not be held bad because the parties have gone thither to evade the necessity of 
complying with certain conditions that would have been imposed upon them in 
England. 

The French tribunal in the present case appears to have held the marriage null 
and void, not because it was absolutely prohibited by the law of France, but because 
the parties contracted it in England with the formal intention of evading the pre- 
scriptions of the French law. Every nation has a right to impose on its own 
subjects restrictions and prohibitions as to entering into marriage contracts, either 
within or without its own territories, and if its subjects sustain hardships in conse- 
quence of those restrictions, their own nation only must bear the blame; but what 
right has one independent nation to call upon any other nation equally independent 
to surrender its own laws in order to give effect to such restrictions and prohibitions ? 
If there be any such right it must be found in the law of nations, that law 


‘‘to which all nations have consented, or to which they must be presumed to 
consent, for the common benefit and advantage.” 


Which would be for the common benefit and advantage in such cases as the present, 
the observance of the law of the country where the marriage is celebrated, or of a 
foreign country? Parties contracting in any country are to be assumed to know, 
or to take the responsibility of not knowing, the law of that country. The law of 
France is equally stringent whether both parties are French, or one only. Assume, 
then, that a French subject comes to England and there marries without consent 
a subject of another foreign country by the laws of which such a marriage would be 
valid. Which law is to prevail? To which country is an English tribunal to pay 
the compliment of adopting its law? As far as the law of nations is concerned, 
each must have an equal right to claim respect for its laws. Both cannot be 
observed. Would it not then be more just, and, therefore, more for the interest 
of all, that the law of that country should prevail which both are presumed to know 
and to agree to be bound by? Again, assume that one of the parties is English, 
would not an English subject have as strong a claim to the benefit of English law 
as a foreigner to the benefit of foreign law? 

But it may be said that in the case now before the court both parties are French, 
and, therefore, no such difficulty can arise. That is true; but if once the principle 
of surrendering our own law to that of a foreign country is recognised, it must be 
followed out to all its consequences. The cases put are, therefore, a fair test as to 
the possibility of maintaining that by any comitas or jus gentium this court is 
bound to adopt the law of France as its guide. Hvpmr, indeed, in the passage cited, 
after vindicating the refusal to acknowledge a marriage solemnised abroad between 
parties who have gone there to evade the laws of their own country, proceeds : 


‘‘Multoque magis statuendum est eos contra jus gentium facere videri qui 
civibus alieni imperii sua facilitate jus patriis legibus contrarium scientes 
volentes impertiuntur.”’ 


It is somewhat difficult to ascertain what Huser would require to be done by 


foreigners in order that they may be exempted from his reproach. He assumes 
that they are scientes. Is it intended that they are to inquire and ascertain whether 
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the law of any foreign nation will be evaded if the proposed marriage is solemnised ? 
Is the domicil of the parties and the law prevailing there to be investigated? Are 
the parties to be called upon to prove their ages, consent of certain relations, or the 
non-existence of certain relations? or that they have not come to this country to 
evade the laws of their own? Are the clergy of this country to be deemed 
scientes that a foreign law is about to be evaded unless they have proof 
to the contrary? Unless that proposition can be established, the reproach of 
violating the law of nations cannot attach to this country if such marriages are here 
celebrated. 

The great importance of having some one certain rule applicable to all cases; the 
difficulty, not to say impossibility, of having any rule applicable to all cases, save 
that the law of the country where a marriage is solemnised shall in that country 
at least decide whether it is valid or invalid; the absence of any judicial decision or 
dictum, or of even any opposite opinion of any writer of authority on the law of 
nations, have led us to the conclusion that we ought not to found our judgment in 
this case on any other rule than the law of England as prevailing among [inglish 
subjects. France may make laws for her own subjects, and impose on them all the 
consequences, good or evil, that result from those laws; but England also may make 
laws for the regulation of all matters within her own territory. Jither nation may 
refuse to surrender its own laws to those of the other, and if either is guilty of any 
breach of the comitas or jus gentium, that reproach should attach to the nation 
whose laws are least calculated to ensure the common benefit and advantage of all. 
For these reasons we feel bound to dismiss this petition. It may be unfortunate 
for the petitioner that she should be held a wife in England and not so in France. 
If she had remained in her own country, she might have enjoyed there the freedom 
conferred upon her by a French tribunal; having elected England as her residence, 
she must be contented to take Mnglsh law as she finds it, and to be treated as 
bound by the contract which she there made. The novelty and importance of the 
question has cast upon the court much anxiety, but from some portion of it we are 
relieved by the consideration that, if our judgment is wrong, it may be corrected 
by the highest tribunal in this country. 


Petition dismissed. 


A 


B 


~I 
~I 


H.1L.] CHASEMORE v. RICHARDS 


CHASEMORE v. RICHARDS 


[House or Lorps (Lord Chelmsford, Lord Brougham, Lord Cranworth, Lord 
Wensleydale and Lord Kingsdown), February 15, 16, June 11, July 27, 1859] 


[Reported 7 H.L.Cas. 349; 29 L.J.Ex. 81; 33 L.T.0.8, 350; 
20 3.2..0067 o> Jur Nig. 8738: 7 WR 6857 11° H.R. 14) 


Water Supply—Rights of undertakers—Underground percolating water—Diversion 
from neighbouring land. 

The right to the enjoyment of a natural stream of water on the surface ex 
jure naturae belongs to the proprietor of the adjoining lands as a natural in- 
cident to the property through which it passes, and he is entitled to the benefit 
of it as he is to all the other natural advantages belonging to the land of which 
he is the owner. He has the right to have it come to him in its natural state, 
in flow, quantity, and quality, and to go from him without obstruction, upon 
the same principle as that on which he is entitled to the support of his neigh- 
bours’ soil for his own in its natural state. His right in no way depends on 
prescription or the presumed grant of his neighbours. 

These principles, however, are not applicable to water percolating through 
underground strata, which has no certain course and no defined limit, but oozes 
through the soil in every direction in which the rain penetrates. There is no 
difficulty in determining the rights of the different proprietors to the usufruct 
of water in a running stream, but the right to percolating underground water 
is necessarily of a very uncertain description. The owner of land under which 
there is water which is not in a known and defined channel can appropriate 
that water even though in so doing he deprives an adjacent landowner of water 
which he has enjoyed for many years. 

This is so whether the diversion of the water is caused by the action of a 
private person in, e.g., sinking a well for his domestic use, or by the action of 
a pubhe authority in taking the water from a large area of land owned by them 
and applying it to the use of the residents of that area. 

So held by Lorp CueLMsrorp, Lorp BroucHam, Lorp CranwortH and Lorp 
Kinespown, Lorp WENSLEYDALE dubitante. 


Notes. Applied: New River Co. v. Johnson (1860), 2 E. & E. 485; R. v. Metro- 
politan Board of Works (1868),3 B. & S. 710. Distinguished : Hodgkinson y. Ennor 
(1863), 4 B. & S. 229. Considered: Grand Junction Canal Co. v. Shugar (1871), 
6 Ch. App. 483. Distinguished: Ballacorkish Silver, Lead and Copper Mining Co. 
v. Harrison (1873), L.R. 5 P.C. 49. Considered: Lyon v. Fishmongers’ Co. (1876), 
1 App. Cas. 662. Applied: Angus v. Dalton (1877), 8 Q.B.D. 85. Considered : 
Angus v. Dalton (1878), 4 Q.B.D. 162. Applied: Bryant v. Lefever (1879), 4 C.P.D. 
172; Brain v. Marfell (1879), 4 L.T. 455. Explained and Distinguished: Ballard v. 
Tomlinson, [1881-5] All ..R.Rep. 688. Followed: Bower v. Sandford (1889), 5 
T.L.R. 570; Bradford Corpn. v. Pickles, [1895-9] All K.R.Rep. 984. Considered : 
Jordeson v. Sutton Southcoates and Drypool Gas Co., [1899] 2 Ch. 217. Applied: 
Bradford Corpn. yv. Ferrand, [1902] 2 Ch. 655. Considered: English v. Metro- 
politan Water Board, [1907] 1 K.B. 588. Distinguished: Schwann. v. Cotton, 
[1916] 2 Ch. 120. Referred to: Ennor v. Barwell (1860), 2 Giff. 410; Hunt v. 
Peake (1860), 25 J.P. 5; Gaved v. Martyn (1865), 19 C.B.N.S. 732; Ibbotson v. 
Peat (1865), 8 H. & C. 644; Jegon v. Vivian (1871), 40 L.J.Ch. 389; Dumbell y. 
Bellacorkish Silver, Lead and Copper Mining Co. (1878), 22 W.R. 377; West Cum- 
berland Iron and Steel Co. v. Kenyon (1877), 6 Ch.D. 773; Sturges v. Bridgman 
(1879), 11 Ch.D. 852; A.-G. v. Tomline, [1874-80] All E.R.Rep. 981; Public Works 
Comrs. v. Angus ¢ Co., Dalton v. Angus & Co., [1881-5] All E.R.Rep. 1; Harris v. 
De Pinna (1886), 33 Ch.D, 288; North Shore Rail. Co. v. Pion (1889), 14 App. Cas. 
612; Baso v. Gregory (1890), 25 Q.B.D. 481; Allen v. Flood, [1898] A.C. 1; Salt 
(Union v. Brunner, Mond & Co., [1906] 2 K.B. 822; Ware and De Freville, Ltd. v. 
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Motor Trade Association, [1920] All .R.Rep. 887; Bleachers Association, Ltd. v. 
Chapel-en-le-Frith R.D.C., [1982] All E.R.Rep. 605; Paine ¢ Co. v. St. Neots Gas 
and Coke Co., [1989] 8 All E.R. 812. 

As to water flowing otherwise than in defined channel, see 39 Hauspury’s Laws 
(38rd Edn.) 526-528; and for cases see 44 Diaust 34-87. 


Cases referred to: 
(1) Broadbent v. Ramsbotham (1856), 11 Iixch. 602; 25 L.J.Ex. 115; 26 L.T.0.S. 
244; 20 J.P. 486; 4 W.R. 290; 156 E.R. 971; 44 Digest 14, 62. 
(2) Bembrey v. Owen (1851), 6 Exch. 358; 20 1.J.Bx. 2130 V7 Deseo 
Jur. 683; 155 E.R. 579; 44 Digest 17, 95. 
(3) Rawstron v. Taylor (1855), 11 Exch. 369; 25 L.J.Ex. 33; 156 E.R. 878; 44 
Digest 36, 263. 
(4) Acton v. Blundell (1843), 12 M. & W. 324; 18 L.J.Kx. 289; 1 L.7.0.8. 207; 
152 H.R. 1223, Ex. Ch.; 44 Digest 34, 249. 
(5) Balston v. Bensted (1808), 1 Camp. 463; 170 E.R. 462, N.P.; 44 Digest 35, 
261. 
(6) Dickinson v. Grand Junction Canal Co. (1852), 7 Exch. 282; 21 L.J.Ex. 241; 
18 L.T.0.8. 258; 16 Jur. 200; 155 ER. 953; 44 Digest 11,40. 
(1) Mason v. Hill (1833), 5. B. & Ad. 1; 2 Nev. & M.K-.B: 747; 2 al KB. ie, 
110 E.R. 692; 44 Digest 5, 1. 
(8) Shury v. Piggot (1626), 8 Bulst. 339; 81 E.R. 280; sub nom. Shewry v. 
Pigott, W.Jo. 145; sub nom. Sury v. Pigott, Palm. 444; Poph. 166; sub 
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Appeal from a decision of the Court of ixchequer Chamber, reported 2 H. & N. 
168, in an action brought by the appellant, a mill owner, against the respondents, 
the clerk and members of the Local Board of Health, Croydon, Surrey, for damage 
alleged to have been done by the respondents under the authority of the board to 
an ancient stream and mill of the appellant by abstracting therefrom, by means of 
a well, the underground water which would otherwise have flowed into and supplied 
such stream. 

The appellant, Chasemore, was the occupier of an ancient mill on the river 
Wandle, called Wandle Mill, situated about a mile from Croydon. He and his pre- 
decessors had been accustomed for sixty years and upwards to use and enjoy the 
flow of the river for the purpose of working and using the mill. The river had 
always been fed and supplied above the mill by (among other sources) the rainfall 
of a district of many thousand acres in extent, comprising the town of Croydon 
and its vicinity. Large quantities of this water sank into the upper ground to 
various depths, and then flowed and percolated through the strata towards and into 
the river Wandle (if not interfered with), in some instances rising to the surface as 
springs, and then flowing as little surface streams into the river, and in other 
instances finding their whole way underground into the river. The precise lines 
and courses in which the underground runlets and particles of water so found their 
way underground into the river varied continually and infinitely with the shiftings 
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and variations in the soil which occurred from natural causes, but the general flow 
of large quantities of water to the river Wandle was as described, and if they 
were not interfered with or intercepted they formed considerable sources of supply 
to the river, as well above as below the mill. It was impossible to know beforehand 
the precise or complete effect which the sinking of a new well and pumping from 
it in any part of the district above described might have upon springs or streams 
in the vicinity; the effect might be instantly sensible and considerable, or for a long 
time no sensible effect might appear; but the natural effect of abstracting a large 
quantity of water at any spot of the district was to diminish the quantity at every 
other spot throughout the district, though the amount of diminution at particular 
spots might be infinitesimally small, and the natural effect to be reasonably 
expected from sinking a new well in such a district, and from continually, or almost 
continually, pumping thence large quantities of water for a long time, must be the 
sensible diminution of the water supply of springs and streams in the vicinity. 
This description applied to the district in question, not merely at the time of the 
action, but for sixty years and upwards before the works and acts of the local board 
of health. 

The local board of health for the town of Croydon was constituted under the 
Public Health Acts. In 1851 the board, for the purpose of supplying the town of 
Croydon with water and for other sanitary purposes, sunk a large well to the depth 
of seventy-four feet in a piece of land belonging to them in the town of Croydon. 
They also erected pumps and steam-engines on their ground and pumped water from 
the well into a reservoir and pipes for the supply of the town. The amount of water 
pumped and taken by them from the well during the period of six calendar months 
from Aug. 16, 1853, to Feb. 16, 1854, was between 500,000 and 600,000 gallons 
daily. Part of this water, so pumped and taken by them from the well, was water 
then flowing and finding its way underground through the strata towards the river 
Wandle, and, if not intercepted by the operation of the well and pumping, would 
have found its way into the river Wandle, above the appellant’s mill and would 
have been serviceable for the working of the mill, but, by the operation of the well 
and pumping, it was drawn away into the well and thence pumped up and taken 
by the board. The board throughout all their acts and works was actuated by no 
malice against the appellant or anyone else, and they did not intend in any way to 


diminish the quantity of water in the river Wandle, or to injure any person 


interested in the use of the river, but the board, at the time of their acts and works, 
had reasonable means of knowing the probable and natural effects thereof. 

The Court of Exchequer gave judgment in favour of the respondents, without 
argument, on the authority of a previous decision in that court of Broadbent v. 
Ramsbotham (1). On appeal to the Court of Exchequer Chamber the decision of 
the Iixchequer was confirmed, Cotertpar, J., differing from the rest of the court. 
The appellant appealed to the House of Lords. 


Bovill, Q.C., Needham and Raymond for the appellant. 
Sir Fitzroy Kelly, Q.C., and Miller for the respondents. 


At the conclusion of the arguments the House put the following question to the 
learned judges who attended, viz., Wicnrman, Wriuiams, Crompton, JJ., and 
Martin, BRAMWELL and Watson, BB.: Whether, under the circumstances stated, 
the Croydon Local Board of Health are legally liable to the action of the appellant 
for the abstraction of the water in the manner described? The learned judges later 
delivered their unanimous opinion by Wieurman, J., answering the question sub- 
mitted to them in the negative. 

In the course of his judgment WIGHTMAN, J., said: The law respecting the 
right to water flowing in definite visible channels may be considered as pretty well 
settled by several modern decisions, and is very clearly enunciated in the judgment 
of the Court of Exchequer in Hmbrey v. Owen (2). But the law as laid down in 
those cases is inapplicable to the case of subterranean water not flowing into any 
definite channel, nor indeed at all in the ordinary sense, but percolating or oozing 
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through the soil more or less according to the quantity of rain that may chance 
to fall. The inapplicability of the general law respecting rights to water to such a 
case has been recognised and observed upon by many judges whose opinions are 
of the greatest weight and authority. 

[He referred to Rawstron v. Taylor (3), Broadbent v. Ramsbotham (1), and Acton 
v. Blundell (4), and continued:] There is no case of authority, of which I am 
aware, that can be cited in support of the position contended for by the appellant, 
or in which the right to subterranean percolating water adverse to that of the 
owner of the soil came in question, except the nisi prius case of Balston v. Bensted 
(5), and Dickinson v. Grand Junction Canal Co. (6). 

In the first of these cases Lorp HLLEnBorovGH is reported to have expressed his 
opinion that twenty years of the enjoyment of the use of water in any manner 
afforded an exclusive presumption of right. This opinion amounted only to the 
dictum of an eminent judge followed by no decision upon the point, for the case 
ended in the withdrawal of a juror and is directly at variance with the judgment 
of the Court of Exchequer in the other case, upon which the appellant relies, of 
Dickinson v. Grand Junction Canal Co. (6), in which the court held that 


“the right to have a stream running in its natural course is not by a presumed 
grant from a long acquiescence on the part of the riparian proprietors above and 
below, but is ex jure nature, and an incident of property as much as the right 
to have the soil itself in its natural state unaltered by the acts of a neighbouring 
proprietor who cannot dig so as to deprive it of the support of his land. 


In Dickinson v. Grand Junction Canal Co. (6) the very question now before your 
Lordships’ House arose, and that case is relied upon by the appellant as a decisive 
authority in his favour. The Court of Exchequer was of opinion that the company, 
by digging a well and pumping out the water, and so intercepting and diverting 
underground and percolating water which would otherwise have gone into a stream 
which flowed to the appellant’s mill, and was applied to the working of it, had 
rendered themselves liable to an action for the infringement of a right at common 
law. In the same judgment, however, the court refers to Acton v. Blundell (4), 
apparently with approbation, and observes (7 Exch. at p. 300) that 


‘‘the existence and state of underground water is generally unknown before the 
well is made, and after it is made there is a difficulty in knowing certainly how 
much, if any, of the water of the well when the ground was in its natural state 
belonged to the owner in right of his property in the soil, and how much be- 
longed to his neighbour.”’ 


He then observes that 


‘‘these practical uncertainties make it very reasonable not to apply the rules 
which regulate the enjoyment of streams and waters above ground to subter- 
ranean waters.”’ 


But the court, without at all adverting to this distinction which it has adopted, 
treats the case of underground percolating water as governed by the same rules as 
would obtain in the case of visible streams and watercourses above ground, and 
no remark or comment is made or reason assigned by the court for arriving at a 
conclusion which not only does not seem warranted by the premises previously 
adopted, but is in effect hardly consistent with them. The plaintiff in that case 
was held to have a cause of action independently of any infringement of a right at 
common law, by reason of the breach of an agreement between the parties and of 
an Act of Parliament; and a decision upon the right at common law seems not 
to have been necessary for determining the suit between the parties. These con- 
siderations greatly weaken the effect of Dickinson v. Grand Junction Canal Co. (6), 
as an authority against the respondents upon the point now in question, but it is 
an authority in their favour to show that a right to water is not by a presumed grant 
from long acquiescence, but, if it exists at all, it is jure nature, and that the rules 
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A of law that regulate the rights of parties to the use of water are not at all applicable 
to the case of waters percolating underground. 


Their Lordships took time for consideration. 


July 27, 1859. The following opinions were delivered. 





B LORD CHELMSFORD.—The question in this case is whether the appellant is 
entitled to claim against the respondents the right to have the benefit of the rain- 
water which falls upon a district of many thousand acres in extent, and percolates 
through the strata to the river Wandle, increasing the supply of water in the river 
and being of sensible value in and towards the working of an ancient mill belonging 
to the appellant. The acts of the respondents by which this underground water 

(1 was interrupted and prevented from finding its way into the river were done upon 
their own land. It was conceded by the appellant in argument that a landowner 
had a limited and qualified right to appropriate water, the course of which is 
invisible and undefined, exactly to the same extent and for the same purposes as 
he would be entitled to use water flowing in a defined and visible channel. This, it 
was contended, must be confined to a reasonable use of the water for domestic and 

D agricultural purposes, and perhaps (it was said), according to the opinion of 
CHANCELLOR Kent, for the purposes of manufacture also. It must further be 
admitted (and appeared to be so in argument) that, in addition to these direct uses 
to which the water may be diverted, if in the regular course of mining operations 
the percolation of underground water is arrested in its progress and prevented 
reaching a point where it would have increased a supply which had previously been 

EK usefully employed by an adjoining landowner, he can maintain no action for the 

loss of the water thus cut off from him. A distinction was suggested between such 

a use as the one last mentioned, where the interception of the water was merely the 

consequence of operations upon a party’s own land, and the present, where the very 

end and object of the act done was to collect and appropriate the water. 

On the state of things existing in this case, a further distinction was insisted upon 
between a party sinking a well in his own land, either for domestic or agricultural 
or manufacturing purposes, and a public board or a water company doing the same 
thing for sanitary purposes, or for supplying the inhabitants of the neighbourhood 
with water. Before, however, the appellant can question the act of the respondents, 
or discuss with them the reasonableness of their claim to appropriate this under- 
ground water for their own purposes (whatever they may be), he must first 
establish his own right to have it pass freely to his mill, subject only to the qualified 
and restricted use of it to which each owner may be entitled, through whose land it 
may make its way. It seems to me that both principle and authority are opposed 
to such a right. The law as to water flowing in a certain and definite channel has 
been conclusively settled by a series of decisions, in which the whole subject has 
been very fully and satisfactorily gone into and considered, and the relative rights 
H_ and duties of riparian proprietors have been carefully adjusted and established. 

The principle of these decisions seems to me to be applicable to all water flowing 
in a certain and defined course, whether in an open visible stream or in a subter- 
ranean channel. I agree with the observation of Potnock, C.B., in Dickinson v. 
Grand Junction Canal (6) (7 Exch. at pp. 800, 301) that 
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“if the course of a subterranean stream were well known, as is the case with 

I many which sink underground, pursue for a short space a subterranean course, 
and then emerge again, it never could be contended that the owner of the 
soil under which the stream flowed could not maintain an action for the diver- 
sion of it, if it took place under such circumstances as would have enabled him 
to recover if the stream had been wholly above ground.”’ 


But it appears to me that the principles which apply to flowing water in streams 
or rivers, the right to the flow of which in the natural state is incident to the 
property through which it passes, are wholly inapplicable to water percolating 
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through underground strata, which has no certain course and no defined limit, but 
oozes through the soil in every direction in which the rain penetrates. There is no 
difficulty in determining the rights of the different proprietors to the usufruct of the 
water in a running stream—whether it has been increased by floods or diminished 
by drought it flows on in the same ascertained course, and the use which every 
owner may claim is only of the water which has entered into and become a part 
of the stream. But the right to percolating underground water is necessarily of a 
very uncertain description. When does this right commence? Before or after 
the rain had found its way to the ground? If the owner of land through which the 
water filters cannot intercept it in its progress, can he prevent its descending to 
the earth at all by catching it in tanks or cisterns? And how far will the right to 
this water supply extend? 

In the present case the water which ultimately finds its way to the river Wandle 
is strained through the soil of several thousand acres. Are the most distant land- 
owners, as well as the adjacent ones, to be bound at their peril to take care to use 
their lands so as not to interrupt the oozing of the water through the soil to a greater 
extent than shall be necessary for their own actual wants? For, with Cotertpce, J., 
I do not see 


‘‘how the ignorance which the landowner has of the course of the springs below 
the surface, of the changes they undergo, and of the date of their commence- 
ment, is material in respect of a right which does not grow out of the assent or 
acquiescence of the landowner, as in the case of a servitude, but out of the 
nature of the thing itself.’’ 


This distinction between water flowing in a definite channel, and water, whether 
above or under ground, not flowing in a stream at all, but either draining off the 
surface of the land or oozing through the underground soil in varying quantities 
and in uncertain directions depending upon the variations of the atmosphere, 
appears to be well settled by the cases cited in argument. 

In Rawstron v. Taylor (8), it was held that in the case of common suriace water 
rising out of spongy or boggy ground, and flowing in no definite channel, the land- 
owner was entitled to get rid of it in any way he pleased, although it contributed to 
the supply of the plaintiff’s mill. My noble and learned friend Lorn WENSLEYDALE, 
then Parke, B., in his judgment observed (11 Exch. at p. 382): 


‘This water having no defined course, and its supply being merely casual, the 
defendant is entitled to get rid of it in any way he pleases.’’ 


In Broadbent v. Ramsbotham (1), it was decided that a landowner has a right to 
appropriate surface water which flows over his land in no definite channel although 
the water is thereby prevented from reaching a brook, the stream of which had for 
more than fifty years worked the plaintiff’s mill. ALpERson, B., in delivering the 
judgment of the court in that case, says (11 Exch. at p. 615) : 


‘No doubt all the water falling from heaven and shed upon the surface of the 
earth at the foot of which the brook runs must, by the natural force of gravity, 
find its way to the bottom, and so into the brook; but this does not prevent 
the owner of the land on which the water falls from dealing with it as he pleases 
and appropriating it. He cannot, it is true, do so if the water has arrived at, 
and is flowing in some natural channel already formed, but he has a perfect 
right to appropriate it before it arrives at such channel.”’ 


These cases apply to the right to surface water not flowing in any defined natural 
watercourse. But, of course, the principles they establish are equally, if not more 
strongly, applicable to subterranean water of the same casual, undefined and varying 
description. This appears clearly to have been the opinion of Trnpan, C.J., and the 
Court of Exchequer Chamber in Acton v. Blundell (4), for, although the court 
abstained from intimating any opinion as to what might have been the rule of law 
if there had been an uninterrupted user for twenty years of the well of the plaintiff 
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which had been laid dry by the mining operations of the defendant, yet the Chief 
Justice, having prefaced his judgment by stating (12 M. & W. at p. 348) that 


‘The question argued before us had been in substance this: whether the right 
to the enjoyment of an underground spring, or of a well supplied by such 
underground spring, is governed by the same rule of law as that which applied 
to this and regulates a watercourse flowing on the surface,”’ 


concludes with these words (ibid. at pp. 353, 354) : 


‘We think the present case . . . is not to be governed by the law which applies 
to rivers and flowing streams, but that it rather falls within that principle 
which gives to the owner of the soil all that lies beneath the surface; that the 
land immediately below is his property, whether it is solid rock, or porous 
ground, or veinous earth, or part soil, part water; that the person who owns 
the surface may dig therein, and apply all that is therein to be found to his 
own purposes, at his free will and pleasure; that if, in the exercise of such 
rights, he intercepts or drains off the water collected from underground springs 
in his neighbour’s well, this inconvenience to his neighbour falls within the 
description of damnum absque injuria, which cannot become the ground of an 
action.’’ 


The Court of Exchequer in the present case gave judgment for the respondents 
without argument, on the authority of the decision in Broadbent v. Ramsbotham abe 
The Court of Exchequer Chamber affirmed that judgment, there having been only 
one dissentient opinion, which, however, pronounced (as it was) by a most learned 
and able judge (CoLEertpGs, J.), is certainly entitled to the highest respect. The 
judges, of whose assistance your Lordships have had the advantage, have been 
unanimous in their agreement with the judgment of the Court of Exchequer 
Chamber. Against this concurrence of authority, what is there to be opposed 
in favour of the appellant but the nisi prius case of Balston v. Bensted (5) and 
Dickinson v. Grand Junction Canal Co. (6)? With respect to Balston v. Bensted 
(5), it does not appear that the question of the right to water percolating through 
the strata, as distinguished from water flowing in a visible stream, was ever pre- 
sented to Lorp ELLENBoRovGH’s mind, but he observed early in the trial that there 
could be no doubt but that twenty years’ exclusive enjoyment of water in any 
particular manner affords a presumption of right in the party so enjoying it. 
Whether by the words ‘‘in any particular manner’’ his Lordship meant to point to 
the right claimed in that case, or intended to state a proposition applicable to all 
water of which there had been a twenty years’ enjoyment, from whatever source 
it might be derived, it is impossible to gather from the report, but the question 
was never argued, and as, upon proof that the decrease of the water in the plaintiff's 
bath had been occasioned by the operations in the defendant’s quarry, the case 
was at once referred, it can hardly be urged as any authority at all upon a point 
of such importance, which requires so much consideration, as that which it is 
supposed to have decided. With respect to Dickinson v. Grand Junction Canal 
Co. (6), upon which the appellant also relied, after the observations made upon it 
by CressweELL, J., in the Exchequer Chamber and by WicuHtTman, J., delivering the 
opinions of the judges to this House, it is unnecessary for me to say more than that 
I entirely agree with them, and think that it can hardly be regarded as a satisfactory 
decision upon the point now under consideration. 

It appears to me that reason and principle, as well as authority, are opposed to the 
claim of the appellant to maintain an action for the interception of the underground 
water which would otherwise have ultimately found its way to the river Wandle, 
and that, therefore, the judgment of the Court of Iixchequer Chamber ought to be 
affirmed. 


LORD CRANWORTH.—I shall not trouble your Lordships by adding more than 


a very few words to what has fallen from my noble and learned friend, concurring, 
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as I do, in the unanimous opinion delivered by the learned judges who assisted A 
your Lordships at the hearing of the argument, and in the view taken by my noble 
and learned friend. The right to running water has always been properly described 
as a natural right, just like the right to the air we breathe; they are the gifts of 
nature, and no one has a right to appropriate them. ‘There is no difficulty in enforc- 
ing that right, because running water is something visible, and no one can intercept 
it without knowing whether he does or does not do injury to those who are above B 
or below him. But if the doctrine were applied to water merely percolating, as it 
is sald, through the soil, and eventually reaching some stream, it would always be 
a matter that would require the evidence of scientific men to state whether or not 
there had been interruption, and whether or not there had been injury. It is a 
process of nature not apparent, and, therefore, such percolating water has not 
received the protection which water running in a natural channel on the surface C 
has always received. If the arguments of the appellant were adopted, the conse- 
quence would be that every well that ever was sunk would have given rise, or might 
give rise, to an action. It is said that, in this case, this is not a well sunk by a 
particular individual for his own purposes, but a great well which has been sunk, 
and by which water is raised to a very enormous extent, for supplying the whole 
town of Croydon. That argument does not affect my mind at all; because, if it be D 
conceded—as I think it must be conceded—that each and every one of the indi- 
viduals residing upon this area might have sunk a well of his own to supply himself, 
it seems to me to be exactly the same thing whether the water is abstracted by one 
large well which supplies the whole community, or by a thousand small wells, by 
which each individual of the community supplies himself. In truth, I should think 
that, in all probability, the loss of water would be much greater by each individual E 
sinking a well than by one great well being sunk for the supply of the whole 
community. On these grounds I entirely concur with my noble and learned friend, 
and I think the judgment of the Court of Kxchequer Chamber ought to be affirmed. 


LORD WENSLEYDALE.—This case is of the greatest importance, and requires 
the most full and attentive consideration. No question that has occurred in my [f 
time has been so worthy of the most careful examination; and though we have had 
a very able argument at the Bar from the learned counsel, and we also have been 
favoured with the unanimous opinion of six of the judges in an able judgment pro- 
nounced by Wicurman, J., I must own, speaking for myself, I should still desire 
further discussion, as I have felt very great difficulty in coming to a conclusion 
satisfactory to my mind, so many difficulties presenting themselves on both sides. G 
As, however, my noble and learned friends who heard the case argued at the Bar 
have not had the same difficulty in deciding that I have, I concur, though not 
without very serious doubts in the propriety of the conclusion at which they have 
arrived. 

Your Lordships have for the first time to decide the question of the rights to 
underground water. There are two conflicting authorities—the case under appeal, H 
and Dickinson v. Grand Junction Canal Co. (6). Your Lordships have to decide 
between them. It is supposed in the judgment in the Itxchequer Chamber in this 
case, delivered by Cresswet, J., that the Court of Exchequer had in two subse- 
quent cases, Rawstron v. Taylor (3) and Broadbent v. Ramsbotham (1), decided 
differently. Those cases are said to be inconsistent with the decision in Dickinson 
v. Grand Junction Canal Co. (6), and virtually to overrule it. This is certainly a J] 
mistake, for having been a party to the judgments in each of those cases, I am sure 
that I, at least, had no notion of impugning the doctrine which I had joined in 
laying down before in Dickinson v. Grand Junction Canal Co. (6), which was not de- 
cided without great consideration. In Broadbent v. Ramsbotham (1) it did not 
appear that any water which percolated the strata would have reached the brook, 
and I well recollect that on the argument I so considered, and, therefore, that the 
plaintiff could not recover on the ground on which Dickinson v. Grand Junction 
Cowal Co. (6) was decided. The argument of Mr. Cowling, as reported in 25 T..J.Fix. 
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122, which is fuller than that in 11 Exch. 602, was directed to the point. I may add 
that the report is more correct than that in 11 Exch., which attributes to me too 
limited a view of the decision in Dickinson v. Grand Junction Canal Co. (6). 

The subject of rights to streams of water flowing on the surface has been of late 
years fully discussed, and by a series of carefully considered judgments placed upon 
a clear and satisfactory ground. It has been now settled that the right to the 
enjoyment of a natural stream of water on the surface ex jure nature belongs to the 
proprietor of the adjoining lands as a natural incident to the right to the soil itself, 
and that he is entitled to the benefit of it as he is to all the other natural advantages 
belonging to the land of which he is the owner. He has the right to have it come 
to him in its natural state, in flow, quantity, and quality, and to go from him 
without obstruction, upon the same principle as that on which he is entitled to the 
support of his neighbour’s soil for his own in its natural state. His right in no 
way depends upon prescription or the presumed grant of his neighbours. 

The elaborate judgment of Lorp Denman, in Mason v. Hill (7) in 1833, reviewed 
most prior judgments and authorities of importance up to that date, and fully 
established that proposition. But former authorities, and of a very early date, when 
carefully considered, really left no room for doubt on the subject. In Shury v. 
Piggot (8) decided in 1626, Wuirtock, J., laid it down that a watercourse differs 
from a way or common; that it doth not begin by prescription, nor yet by assent, 
but the same doth begin ex jure nature, having taken this course naturally, and 
cannot be arrested; and he observed that the course of a spring is a natural course 
and current, and to stop this may be a nuisance to the commonwealth and a private 
wrong. In Brown v. Best (9), Ler, C.J., is reported to have said that a watercourse 
is jure nature and, therefore, a declaration stating merely the possession of the 
place through which the water used to run is good. Dentson, J., said that in 
natural watercourses that was the most proper mode of declaring. The decision in 
Mason v. Hill (7) has been followed by many others, laying down the same proposi- 
tions: Wood v. Waud (10) (8 Exch. at pp. 774, 775). Mason v. Hill (7), had been 
preceded by Wright v. Howard (11), before Str Jonn Leacn, V.-C.: and it was 
followed by Embrey v. Owen (2), and by Dickinson v. Grand Junction Canal Co. (6). 

This position is also established in the American courts: Tyler v. Wilkinson (12); 
and sanctioned by the best writers of the highest authority: 3 Krnt’s ComMen- 
TARIES, Lect. 52, pp. 489, 455. It is laid down as the first proposition in the very 
able treatise on Warercourses by Mr. AnGent, an American authority, pp. 1 and 
21, 22, and it has been held in America that the law implied damage from the 
violation of the right (vide ANGELL on Wartercourses, 98; Pastorius v. Fisher (18))— 
a matter which has been sometimes doubted, though probably without sufficient 
room. 

We may consider, therefore, that this proposition is indisputable—that the right 
of the proprietor to the enjoyment of a watercourse on the surface is a natural right, 
and not acquired by occupation of the stream itself, or presumed grant. The 
expressions used by Baytry, J., in Williams v. Morland (14), and by Trypan, C.J., 
in Liggins v. Inge (15), that water flowing in a stream is publici juris, and the 
property of the first occupier, are founded on a mistake between the property in the 
water itself, and the right to have its continual flow. The observation also of 
Tinpau, C.J., in Acton v. Blundell (4), and of Maute, J., in Smith v. Kendrick (16), 
as to the origin of the right to the continued flow of a superficial stream, being the 
presumed acquiescence of the proprietors above and below, which is the foundation 
of the distinction made by the Lord Chief Justice between those streams and 
subterranean watercourses, cannot be supported. The right to a natural stream 
flowing in a definite channel is not confined to streams on the surface, but the right 
to an underground stream flowing in a known and definite channel is equally a 
right ex natura, and an incident to the land itself, as a beneficial adjunct to it, as 
was determined in Wood v. Waud (10). 

If the river Wandle in this case had been supplied by natural streams flowing into 
the river above ground or in known definite channels below ground, the cutting off 
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those streams to which the person entitled to the use of the river was entitled ex 
natura as feeders of the river would be an injury to him and give him a right of 
action. And if this be true with regard to underground streams finding their way 
into the river, then comes the difficulty how to distinguish the smaller rivulets and 
particles of water which flow and percolate into and supply the river. They are 
all equally the gift of nature for the benefit of the proprietors of the soil, through 
and into which they flow. They are all flowing water the property in which is not 
vested in the owner of the soil any more than the property in the water of a river 
which flows through it on the surface. In Acton v. Blundell (4) it is said by 
Tinpa, C.J., that the ease 


“rather falls within that principle which gives to the owner of the soil all that 
lies beneath his surface; that the land immediately below is his property, 
whether it be solid rock or porous ground, or veinous earth, or part soil, part 
water; that the person who owns the surface may dig therein and apply all 
that he finds to his own purposes at his free will and pleasure.”’ 


If this applies to water underground naturally in a course of transit—and it must do 
so to be applicable—and not to mere stagnant water, I agree with CoLreripGn, J., in 
his remark that the reason why it is more the subject of property than the water 
flowing above ground is not explained. Surely the use of the flowing water in each 
case, and not the property in it, belongs to the proprietor of the surface. As to 
that part of CoLEripce, J.’s opinion in which he relies on the possession of the 
mill for thirty or sixty years, I think he is wrong. I do not think that the principle 
on which prescription rests can be applied. It has not been with the permission 
of the proprietor of the land that the streams have flowed into the river for twenty 
years or upwards: qui non prohibet quod prohibere potest, assentire videtur. But 
how here could he prevent it? He could not bring an action against the adjoining 
proprietor; he could not be bound to dig a deep trench in his own land to cut off the 
supplies of water, in order to indicate his dissent. It is going very far to say that 
a man must be at the expense of putting up a screen to window lights to prevent 
a title being gained by twenty years’ enjoyment of hght passing through a window. 
But this case would go very far beyond that. I think that the enjoyment of the 
right to these natural streams cannot be supported by any length of enjoyment, if 
it does not belong of natural right to the plaintiff. For the same reason I dispute 
the correctness of Lorp KLLENBOROUGH'S opinion in the case of the spring in Balston 
v. Bensted (5), where there had been twenty years’ enjoyment of it in a particular 
mode. 

The true foundation of the right is that it is incident to the land ex jure nature. 
What, then, is the distinction between superficial streams and subterranean water? 
With respect to underground water percolating the strata, two considerations arise 
which make a material difference between it and the right to superficial streams. 
In the first place, these subterranean waters cannot be actually enjoyed (and all 
things are given to be enjoyed) without artificial means. The water must be reduced 
into possession before it can be used, and some mode of reducing into possession 
must be permitted by law. If there be no such right, underground water is com- 
paratively useless. A man may, therefore, dig for his own supply or make a well 
for his own use, and that of his family, and in so doing he may deprive his neigh- 
bour’s land of moisture, and even tap a copious spring and prevent it from flowing 
to his neighbour’s close. It can rarely happen that, in excavating in order to obtain 
the use of the water, some injury will not be caused to the subterranean supplies 
of a neighbour, especially as the precise course and direction of such water can 
seldom be known accurately beforehand. In the second place, as the great interests 
of society require that the cultivation of every man’s land should be encouraged 
and its natural advantages made fully available, the owner must be permitted to 
dig in his own soil, and in so doing he can very rarely avoid interfering with the 
subterranean water flowing or percolating in his neighbour’s land. In the civil 
law are to be found many instances in which it is allowed to cut off subterranean 
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supplies, if it is done in the cultivation of the soil. In the Dicesr, lib. 39, tit. 38, 
art. 1, s. 111 (PorutErR’s edition, vol. 8, p. 578), it is said 


‘““Denique Marcellus scribit; cum eo, qui in suo fodiens vicini fontem avertit, 
nihil posse agi, nec de dolo actionem non debet habere, si non animo vicini 
nocendi, sed suum agrum meliorem faciendi, id fecit.’’ 


A very extensive sense is given to these words, authorising the improvement of the 
proprietor’s own land, in the civil law. In the Dicssvt, lib. 39, tit. 8, art. 1, s. ix, 
“De Agua,”’ it is said that the making a work ‘‘agri colendi causa et frugum 
querendarum causa’’ and thereby altering the course of the aquae pluviae, is not 
actionable. The term ‘‘fruges’’ is said to be the same as rent: s. ix, see PoTHIER’s 
Dicest, 379. 

It would seem, therefore, that, if the sources of a fountain or spring in an adjoin- 
ing piece of land were cut off by excavating in order to get the minerals in any 
place, it would be deemed by the Roman Jaw to fall within the principle of the 
improvement of the land, and not be actionable. Acton v. Blundell (4) would be 
rightly decided upon this ground, because the injury to the plaintiff's well was 
caused by the lawful exercise of the defendant’s right to get the minerals in his 
land, and, unless he had that right, the public would have lost the benefit of a 
valuable gift of Providence. We came to the conclusion that every man has a right 
to the natural advantages of his soil—the plaintiff to the benefit of the flow of 
water in the river and its natural supplies; the defendant to the enjoyment of his 
land, and to the underground waters in it; and he may, in order to obtain that 
water, sink a well. But, according to the rule of reason and law—sic utere tuo ut 
non alienum laedas—it seems right to hold that he ought to exercise his right in a 
reasonable manner, with as little injury to his neighbour’s rights as may be. The 
civil law deems an act, otherwise lawful in itself, illegal, if done with a malicious 
intent of injuring a neighbour: animo vicini nocendi. The same principle is 
adopted in the laws of Scotland, where an otherwise lawful act is forbidden if done 
aemulatione vicini: BELL’s PrIncIPLes, s. 966. 

The question in this case, therefore, as it seems to me, resolves itself into an 
inquiry whether the respondents exercised their right of enjoying the subterranean 
waters In a reasonable manner. Had they made the well and used their steam- 
engines for the supply of water for the use of their own property and those living 
on it, there could have been no question, if the number of houses upon it had 
increased to any extent, and the quantity of water for the families dwelling on the 
property had been proportionately augmented, that there could have been no just 
ground of complaint, but I doubt very greatly the legality of the respondents’ acts 
in abstracting water for the use of a large district in the neighbourhood unconnected 
with their estate, who would have no right to take it directly themselves, to the 
injury of those neighbouring proprietors who have an equal right with themselves. 
It does not follow that each person who was supplied with water by the respondents 
could have dug a well himself on his own land and taken the like quantity of water; 
the respondents may have taken much more than would have been abstracted if 
each had exercised his own right. The same objection would not apply to the 
abstraction of water for the use of the dwellers on the respondents’ land, even 
though they carried on trades requiring more water (brewers for example) than 
would be used for mere domestic purposes. It would still be for their purposes 
only, but in this case there has been an abstraction of water for purposes wholly 
unconnected with the enjoyment of the respondents’ land. On the whole, I should 
certainly have wished to give this important case further consideration; but as 
_my noble and learned friends have formed their opinions upon it, I acquiesce, and 
do not give my advice to your Lordships to reverse the judgment. 


LORD KINGSDOWN.—I confess that I am unable to share in the doubts that 
have been expressed by Lorp WENSLEYDALE in the able and elaborate opinion which 
he has just delivered. I entirely concur in the opinion which has been given by the 
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judges unanimously in this case, and for the reasons by which that judgment has A 
been supported. 


LORD CHELMSFORD.—1I ought to have mentioned that my noble and learned 
friend LORD BROUGHAM, who is compelled to leave the House today, but who 
was present during the whole of the argument, entirely concurs in the opinion which 


I have expressed. 
Appeal dismissed. 


CLARK v. TAYLOR 


[ Vick-CHANCELLOR's Court (Kindersley, V.-C.), July 7, 1853] 
[Reported 1 Drew. 642; 1 Eq. Rep. 485; 21 L.1.0.8. 287; D 
1 W.R. 476; 61 BR. 396) 
Charity—Cy-pres doctrine—General charitable intent—Need to prove—Gift to 
institution defunct at testator’s death. 
A testator bequeathed a legacy *‘... to the treasurer for the time being of 
the Female Orphan Asylum at Greenwich... patronised by Mrs. H....’’ At é 
the death of the testator the institution had ceased to exist. ky 
Held: the testator had no intention other than to benefit one particular insti- 
tution which was defunct, and, there being no general charitable intention, the 
doctrine of cy-pres could not be applied and the legacy lapsed. 


Notes. Considered: Coldwell v. Holme (1854), 2 Sm. & G. 81; Fisk v. A.-G. 
(1867), LR. 4 Eg. 521; Re Quey, Broadbent v. Barrew (1885), 29 Ch.D. 860. 
Distinguished: Re Slevin, Slevin v. Hepburn, [1891-4] All E.R.Rep. 200. Applied: 
Re Rymer, Rymer v. Stanfield, [1891-4] All E.R.Rep. 828. Considered: Gibson v. 
South American Stores (Gath & Chaves), Lid., [1949] 2 All E.R. 985. Referred 
to: Marsh v. Means (1857), 80 L.T.O.S. 89; Re Maguire (1870), L.R. 9 Kq. 632; 
Re Davis, Hannen v. Hillyer, [1900-38] All 1.R.Rep. 3836; Re Cunningham, Dulcken 
v. Cunningham, [1914] 1 Ch. 427; Re Withall, Withall v. Cobb, [1932] 2 Ch. 236; G 
Re Leverhulme, Cooper v. Leverhulme, [1943] 2 All E.R. 148; Re Leverhulme, 
Cooper v. Leverhulme (No. 2) (1948), 169 L.T. 294. 

As to the existence or not of a general charitable intent, see 4 Hausspury’s Laws 
(8rd Edn.) 276 and 325; and for cases see 8 Dicesr (Repl.) 468. As to gifts for 
specified charitable objects which have ceased to exist, see 4 Hausspury’s Laws 
(8rd Edn.) 285; and for cases see 8 Dicrest (Repl.) 418 et seq. H 


=) 


Case referred to in argument: 
Loscombe v. Wintringham (1850), 18 Beav. 87; 51 E.R. 384; 8 Digest (Repl.) 417, 
1084. 

Motion for a decree. 

By his will made in 1839, the testator, James Baylis, gave the rent of a leasehold 
house at Blackheath, and certain dividends, to the plaintiff for life, with remainder, I 
as to one moiety, to her children, and as to the dividends of the other moiety the 
testator stated : 

‘“T give to the treasurer for the time being of the Female Orphan Asylum at 

Greenwich aforesaid, patronised by Mrs. Enderby, the sum of £50 for the 

benefit of that charity.”’ 

The testator died in 1846, at which time the institution in question was also 


defunet. The plaintiff claimed that the legacy of £50 had lapsed, and that she 
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was entitled to it, being residuary legatee under the will. The defendant had for 
six years refused to pay it to her, and alleged that, by the doctrine of cy-pres, the 
Court of Chancery might direct him to pay it to some other charitable institution 
for the benefit of female orphans. 


Bazalgette for the plaintiff. 

J. H. Palmer for one of the defendants. 
Busk for the executors. 

Wickens for the Attorney-General. 


KINDERSLEY, YV.-C.—What appears from the evidence in this case is this: 
Mrs. Enderby had once kept a school for female orphans, and received assistance by 
sermons and otherwise; and the bill in all probability contemplated an endowed 
charity when it stated that there was no such charity as that mentioned in the 
testator’s will. There are cases in which this court has said, ‘‘This is a gift to 
a charity generally, indicating a general charitable purpose, and pointing out the 
mode in which the testator designed it should be applied.’’ If the testator’s par- 
ticular design cannot be effected, still, in such a case as this, the court will carry 
out his general charitable intention. Then, again, there are cases in which it is 
clear the testator does not contemplate general charity, but only some particular 
benefit to one institution. In such a case as this, if that one institution does not 
exist to receive the benefit at his death, the legacy does not go to charity generally. 
The doctrine of ey-prés does not apply, nor does the Crown attempt to dispose of it. 

There are cases which it is very difficult to place under either of these two 
classes; though there can be very little doubt that this case belongs to the second. 
A charity or school clearly did exist; and it is just possible that, from friendship to 
Mrs. Enderby, the testator meant specifically to benefit that establishment pat- 
ronised by her, and that alone; for, it may be observed, he does not say, ‘‘I give 
this sum to the school of Mrs. Enderby because I mean to support female orphan 
institutions generally’’; but he gave this sum of £50 to the 





‘treasurer for the time being of the Female Orphan Institution of Greenwich 
patronised by Mrs. Enderby; for the benefit of that charity,”’ 


clearly showing an intention to benefit only that charity. Without, therefore, 
trenching upon the doctrine laid down in the cases cited, or on that of the cy-prés, 
this case is, in my opinion, one where it cannot be said the testator had any other 
than a particular intention to benefit one charity; and as that was defunct at the 
time of his decease, the legacy of £50 must be held to have lapsed; and there mnust 
be a declaration to that effect; and that the plaintiff is entitled to it as residuary 
legatee. 


Order accordingly. 
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BURGESS v. BURGESS 


[Court or Appran In CHancery (Knight-Bruce and Turner, L.JJ.), March 18, 
1853] 


{Reported 38 De G.M. & G. 896; 22 L.J.Ch. 674; 21 L.V.0:8, 52; 
17 Jur. 292; 43 E.R. 351] 


Trade-Name—Right to sell goods under own name—Name same as that of other 
trader. 

The defendant manufactured and sold under his own name a fish sauce 
described as ‘‘Essence of Anchovies.’’ The plaintiff, his father, had for many 
years sold a similar sauce under the same name and description, which had 
become very well known. The plaintiff sought an injunction to restrain the 
defendant from selling his sauce under that name. 

Held: the celebrity of the plaintiff’s product did not give him any right to 
prevent a person of the same name selling everything he manufactured under 
that name, and, in the absence of fraud or passing-off by the defendant, the 
plaintiff could not prevent him from selling his goods under his own name. 


Notes. Distinguished: Edelsten v. Vick (1853), 18 Jur. 7. Considered: Taylor v. 
Taylor (1854), 23 L.J.Ch. 255. Distinguished: Schweitzer v. Atkins (1868), 37 
L.J.Ch. 847. Considered: Massam v. Thorley’s Cattle Food Co. (1880), 14 Ch.D. 
748. Applied: Nicholls v. Kimpton (1887), 8 T.L.R. 674. Followed: Warner v. 
Warner (1889), 5 T.L.R. 327. Applied: Turton v. Turton (1889), 42 Ch.D. 128; 
Tussaud v. Tussaud (1890), 44 Ch.D. 678. Followed: Otard, Dupuy & Co. v. Otard 
de Montebello Cognac Co. (1893), 9 T.L.R. 295. Considered: Saunders v. Sun Life 
Assurance of Canada, [1894] 1 Ch. 587. Approved: Reddaway & Co. v. Banham 
d Co., [1895-9] All E.R.Rep. 1383; Birmingham Vinegar Brewery Co. v. Powell, 
[1897] A.C. 710. Followed: Jamieson v. Jamieson (1898), 14 T.L.R. 160. 
Approved: Cellular Clothing Co. v. Maxton, [1899] A.C. 826. Applied: Dunlop 
Pneumatic Tyre Co. v. Dunlop Motor Co. (1907), 51 Sol. Jo. 715; Brinsmead v. 
Brinsmead and Waddington (1918), 29 T.L.R. 287. Followed: Teofani v. Teofant, 
Re Teofani’s Trade Marks, [1918] 2 Ch. 545. Considered: Lyons ¢ Co. v. Lyons 
(1931), 49 R.P.C. 188; Parker-Knoll v. Knoll International, Ltd., [1962] R.P.C. 
265. Referred to: Lawson v. Bank of London (1856), 4 W.R. 481; Free Fishers 
and Dredgers of Whitstable v. Elliott (1888), 4 T.L.R. 278; Starey v. Chilworth 
Gunpowder Co. (1889), 24 @.B.D. 90; Valentine’s Meat Juice Co. v. Valentine 
Batract Co. (1899), 48 W.R. 12734). & J. Cash, Etd. v. Cash (1900), 82-1 Goa; 
Magnolia Metal Co. v. Tandem Smelting Syndicate (1900), 17 R.P.C. 477; Wein- 
garam @. Bayer (1903), 88 L.T. 168; Warsop v. Warsop (1904), 2 RP Caer 
Electromobile Co. v. British Electromobile Co. (1907), 98 L.T. 258; Ouvah Ceylon 
Estates v. Ulva Ceylon Rubber Estates (1910), 103 L.T. 16; Ash v. Invicta Manu- 
facturing Co. (1911), 55 Sol. Jo. 348; A. G. Spalding Bros. v. A. W. Gamage, Lid., 
[1914-15] All E.R.Rep. 147; Waring and Gillow v. Gillow and Gillow (1916), 82 
T.L.R. 889; Goddard v. Watford Co-operative Society (1924), 41 R.P.C. 218; 
Draper v. Trist, [1939] 3 All E.R. 518; Jaques & Son, Lid. v. Chess, [19389] 3 All 
E.R. 227; Wright, Layman and Umney, Ltd. v. Wright (1948), 65 R.P.C. 185; 
Baume & Co. v. A. H. Moore, Ltd., [1958] 2 All E.R. 118. 

As to the right of a person to trade under his own name, see 38 Hatspury’s Laws 
(8rd Edn.) 618, 619; and for cases see 43 DicEst 265, 286. 


Cases referred to in argument: 
Sykes v. Sykes (1824), 3 B. & C. 541; 5 Dow. & Ry.K.B. 292; 3 L.J.0.S.K.B. 46; 
107 IX.R. 8384; 48 Digest 285, 1147. 
Blofeld v. Payne (1833), 4 B. & Ad. 410; 1 Nev. & M.K.B. 353; 2 L.J.K.B. 68; 
110 E.R. 509; 48 Digest 334, 1555. 
Southern v. How (1617), Cro. Jac. 468; J.Bridg. 125; Poph. 143; 2 Roll. Rep. 26; 
79 1.R. 400; 39 Digest (Repl.) 579, 1021. 
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Croft v. Day (1848), 7 Beav. 84; 49 E.R. 994; 48 Digest 285, 1148. 

Perry v. Truefitt (1842), 6 Beav. 66; 49 E.R. 749; 43 Digest 296, 1218. 

Millington v. Fox (1838), 3 My. & Cr. 338; 40 E.R. 956, L.C.; 48 Digest 233, 778. 

Lewis v. Langdon (1835), 7 Sim. 421; 4 L.J.Ch. 258; 58 E.R. 899; 86 Digest 
(Repl.) 603, 1643. 

Knott v. Morgan (18836), 2 Keen, 218; 48 E.R. 610; 48 Digest 315, 1371. 


Appeal from a decision of Kinperstry, V.-C., in an action by the plaintiff, William 
Robert Burgess against the defendant, his son, William Harding Burgess, to restrain 
the defendant by injunction from having or continuing on his shop-front the words 
“late of 107, Strand,’’ and from having or continuing on the sides of the door of 
his shop any plate containing the words ‘‘Burgess’s Fish Sauce Warehouse, late of 
107, Strand’’; and also from selling or disposing of, or causing to be sold or disposed 
of, any sauce, essence, or composition, manufactured by or for him (the defendant) 
and described as, or purporting to be, or represented as being, ‘‘Burgess’s Essence 
of Anchovies’’; and from printing or using those words as descriptive of the article 
manufactured by himself, either upon labels or wrappers, and with the bottles in 
which the article was sold by the defendant, or in the advertisements, circulars, or 
catalogues published by the defendant. 

The evidence was that the father of the plaintiff, one John Burgess, had for forty 
years carried on business on his own account as an Italian warehouseman at a shop 
or warehouse at No. 17, Strand. The plaintiff in 1800 was taken into partnership 
with his father, and they continued to carry on the business together, under the 
style or firm of ‘John Burgess & Son,,’’ until 1820, when the father died, and 
the plaintiff, who had succeeded to his father’s business, continued it down to the 
present time on the same premises under the same style of ‘‘John Burgess & Son.”’ 
Among other articles in which the original firm, and afterwards the plaintiff, had 
been in the habit of dealing, was a fish sauce sold under the name of ‘‘Burgess’s 
Inssence of Anchovies.’’ The defendant, who had formerly been employed by his 
father, after a disagreement left him, and commenced trading on his own account 
as an Italian warehouseman, at No. 36, King William Street, in the city of London. 

The plaintiff alleged that the defendant, for the purpose of leading the public to 
believe that he was the same Burgess as the plaintiff, and that the business carried 
on by the defendant was the same business as that carried on by the plaintiff in 
the Strand, or an offset or continuation of such business, had caused to be placed 
over his shop-front, in King William Street, the words ‘‘W. H. Burgess, late of 
107, Strand,’’ and on each side of the door of such shop or warehouse, had caused 
to be fixed a metal plate with the words ‘‘Burgess'’s Fish Sauce Warehouse, late of 
107, Strand’’; and that the defendant was selling a fish sauce purporting to be 
“Burgess’s lssence of Anchovies,’’ but at a lower price than that of the article 
sold by the plaintiff under the same description or title, and that such sauce was 
offered for sale by the defendant in bottles similar in size and shape to the bottles 
used by the plaintiff, accompanied by labels, wrappers, and catalogues bearing a 
general ‘resemblance to those used by the plaintiff in the sale of his essence of 
anchovies; and in particular, that upon such labels, Wrappers, and catalogues, the 
essence of anchovies sold by the defendant was described as ‘‘Burgess’s Essence of 
Anchovies,’’ a title under which the article sold by the plaintiff was well known, and 
had long enjoyed a great celebrity in the market. The plaintiff alleged that the 
labels, wrappers, and catalogues so used by the defendant, and particularly the 
words ‘‘Burgess’s Essence of Anchovies’’ printed thereon, had been adopted and 
used by the defendant with the fraudulent object of deceiving the public, and leading 
persons purchasing the sauce manufactured and sold by the defendant to believe 
that they were purchasing the essence of anchovies manufactured and sold by the 
plaintiff, and which was commonly known as ‘‘Burgess’s Essence of Anchovies.” 

When the motion came before KrnprErstey, V.-C., on Oct. 5, 1852; he granted an 
injunction to restrain the defendant from continuing over his shop-front the words 
“late of 107, Strand,’’ and from continuing on the sides of his shop-door the plate 
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with the words ‘‘Burgess’s Fish Sauce Warehouse, late of 107, Strand’’; but refused 
the rest of the motion. The plaintiff considering himself entitled to the whole of 
the relief sought by his bill, appealed from that order. 


Sir Frederick Thesiger, Campbell and W. R. Moore for the plaintiff. 
Bacon and May for the defendant were not called on to argue. 


KNIGHT-BRUCE, L.J.—All the Queen’s subjects have a right to sell pickles and 
other articles; and not the less so if their fathers have done so before them. All 
the Queen’s subjects have a right to call themselves by their own names; and not 
the less so if they happen to have been their fathers’ names. Nothing else has the 
present defendant done in that which is in question before us in the present 
case. He follows the trade that his father follows and has followed, namely, a 
manufacturer and seller of pickles, preserves, and sauces, and among them a sauce 
called ‘Essence of Anchovies.’’ He carries on his business under his own name, 
and sells his essence as ‘‘Burgess’s Essence of Anchovies,’’ which truly it is. If 
any circumstances of fraud of a material character had appeared, the case would 
stand very differently; but it has been very correctly stated that the whole case 
is founded upon the great celebrity which during many years has been possessed 
by the elder Mr. Burgess’s essence of anchovies. It does not appear to me that 
there is such an exclusive privilege as to prevent a person of the name ot Burgess 
selling everything that he manufactures under his own name. 

Without questioning any of the authorities, all of which I assume to be correctly 
cited, there is no case for an injunction here. HMven if I had a doubt upon the 
subject, it would be impossible to accede to the present motion simply upon an 
interlocutory motion by way of appeal, notice having been given in March from an 
order made in the preceding October complaining of that order. I am of opinion 
that this motion ought to be refused with costs, with liberty to take such proceed- 
ings in a court of law as the plaintiff may be advised. 


TURNER, L.J.-—I am of opinion that this motion must be refused. I take it to 
he clear that no man has a right to represent his own goods to be the goods of 
another. The case must be made that the defendant is selling his own goods as the 
goods of another. When a person is selling goods in a name which is his own, 
and another, not having that name, uses that name, he is representing that which is 
not the case. But here two persons have the same name. It does not at all follow 
that because one man, the defendant, sells goods in his own name, and the plaintiff 
happens to have the same name, that, therefore, the defendant is selling his goods 
as the goods of others. Here the question is whether there is a representation 
that the goods so sold are the goods of the other. Looking at the evidence in this 
case, it seems to me to be clear that since the order of KinpersuEy, V.-C., there has 
been no representation on the part of the defendant that the goods he is selling are 
the goods manufactured by the plaintiff. It is, therefore, clear that the motion 
must be refused with costs, with hberty for the plaintiff to apply to a court of law, 
as he may be advised. 

Appeal dismissed. 
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A 
MITCHELL v. HENDER 


[Bar Courr (Coleridge, J.), April 27, 1854] 


[Reported 1 Saund. & M. 22; 23 L.J.Q.B. 278; 23 L.T.O.8. 83; 
18 J.P. 728; 18 Jur. 430; 2 W.R. 411; 2 C.L.R. 460] 


County Court—Jurisdiction—Court for commencement of action—‘‘Carrying on 
business.”’ 

The defendant, a surgeon, apothecary and accoucheur, resided and carried on 
his business within the jurisdiction of county court A., but he also attended 
daily patients residing within the jurisdiction of county court B. 

C Held: the defendant carried on business within the jurisdiction of county 
court B. within the meaning of s. 128 of the County Courts Act, 1846 [see now 
County Court Rules, 1986, Ord. 2, r. 1]. 

Considered : Davis v. British Geon, Ltd., [1956] 2 All E.R. 404. 

As to venue of an action in the county court, see 9 Hausspury’s Laws (8rd Edn.) 
166 et seq.; and for cases see 138 Dicrsr (Repl.) 415 et seq. 


D Cases referred to: 

(1) Rolfe v. Learmonth (1849), 14 Q.B. 196; Cox, M. & H. 267; Rob. L. & W. 1438; 
19°40... 10. 14 L7T0.S, 126° 13. Jur. 986; M7 ER. 194-13 Pees 
(Repl.) 417, 433. 

(2) Buckley v. Hann (1850), 5 Exch. 48; Cox, M. & H. 269; Rob.L. & W. 307; 
19 L.J.Ex. 151; 14 L.T.0.8. 444; 14 J.P. 467; 14 Jur. 226; 13 Digest (Repl.) 
416, 432. 

(3) Stephens v. Derry (1812), 16 East, 147. 

(4) Gray v. Cook (1807), 8 East. 336. 


Application by the plaintiff for the costs of the action under s. 4 of the County 
Courts Act, 1852 [repealed]. The action was brought in this court to recover 
rt from the defendant £10 16s. &d. due to the plaintiff for work done in a mine in the 
Launceston County Court District of which the defendant was a shareholder. The 
cause was tried under a writ of trial before the under-sheriff of Cornwall, when a 
verdict was returned for the plaintiff. The plaintiff's affidavit showed that the 
cause of action arose within the jurisdiction of the Launceston County Court, and 
that the defendant resided and carried on his business as a surgeon and apothecary 
G at Callington, within the jurisdiction of the Liskeard County Court. It appeared 
from the defendant's affidavit that, although he resided at Callington, he carried on 
his business of a surgeon and accoucheur at Launceston, by attending daily patients 
within several parishes within the jurisdiction of the Launceston County Court and 
that he was the surgeon of the Launceston union. 


Maynard for the plaintiff. 
Collier for the defendant. 


ie) 


COLERIDGE, J.—I am of opinion that this rule ought to be refused on the 
ground that the defendant carries on his business within the jurisdiction of the 
Launceston County Court. In looking at the language of the affidavits, care should 
be taken that they are framed with such strictness that it should appear that there 

J has been no evasion of the County Courts Act, 1846, and that it has been sub- 
stantially complied with. The defendant says that, at the time the action was 
brought, he was carrying on the business of a surgeon and accoucheur at Launceston, 

_ and was attending, and now attends, at Launceston, several patients, being resident 
within the several parishes named within the jurisdiction. That is an averment 
that he is in the daily habit of attending patients being resident within that place, 
and we should be trifling with language if any other construction were put on it. 
As to the construction of s. 128 of the County Courts Act, 1846, that section says 
that actions may be brought in the superior court 
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“where the cause of action did not arise wholly or in some material point 
within the jurisdiction of the court within which the defendant dwells or carries 
on his business at the time of the action brought.”’ 


The limit given for dwelling is, ‘‘within the jurisdiction of the court’’; and it is 
the same as his carrying on his business—if it is within the jurisdiction, that is 
sufficient. There must undoubtedly be something personal, and not merely by an 
agent; the dwelling must be personal, and so must the carrying on of the business. 
Suppose, however, the nature of the business to be moving about within a particular 
district; that is carrying on business within that district. What does the defendant 
say here? He says that he is in daily attendance on his patients within the 
Launceston district, which is sufficient to show that he was carrying on his business 
there. 

That being so, let us see the cases that have already been decided. ‘The first is 
that of Rolfe v. Learmonth (1), which was the case of an officer of the Lord 
Chancellor, namely, the Deputy Sealer of the Writs, whose duty it was to attend 
on the Lord Chancellor wherever he might be; and it was there held that his was 
not a business carried on at any fixed place—it was an office which had no reference 
whatever to locality. The next case is that of Buckley v. Hann (2), which was 
decided on the authority of Rolfe v. Learmonth (1), and in which it was held that a 
elerk in the Admiralty, who as such attends daily at an office within the city of 
London, is not a person who carries on his business there within the London 
Small Debts Act, 1847 (10 & 11 Vict., c. Ixxi). In Stephens v. Derry (8), which 
was under the London Court of Requests Act, 1800, the actual residence of the 
defendant was in Middlesex, where his wife carried on business, though he himself 
was employed as a clerk in the office of a solicitor in London; and all the judges 
were of opinion that he was seeking his livelihood where he was residing, and where 
his wife was carrying on the business. In Gray v. Cook (4), which was under the 
same Act, a market gardener rented at an annual rent a stand with a shed over it 
in Fleet Market which he occupied three times a week, on market-days, till ten 
o’clock in the morning; after which, and on all other days, it was occupied by 
others. It was held that he did not keep a stand within the meaning of the Act; 
but that case has little bearing on the present one. 

On the whole, I think that this rule ought to be refused. 


Rule refused. 
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LADD v. GOULD 


[Court or Qurun’s Brenou (Sir Alexander Cockburn, C.J., and Crompton, J.), 
January 21, 1860] 
[Reported 1 L.T. 825; 24 J.P. 357] 


Medical Practitioner—Unregistered person—Description of ‘‘surgeon and mechani- 
cal dentist’ —Falsely pretending to be registered person—Question of fact 
for justices. 

The respondent kept a chemist’s and druggist’s shop on the door of which 
were the words ‘‘surgeon and mechanical dentist.’ He examined a woman's 
arm and gave her a liniment for which she paid. The justices dismissed an 
information against the respondent for falsely pretending to be a surgeon, 
contrary to s. 40 of the Medical Act, 1858. 

Held: it being a question of fact for the justices, their finding must be upheld. 


Notes. The Medical Act, 1858, s. 40, has been replaced by s. 31 of the Medical 
Act, 1956. 

Considered: Whitwell v. Shakesby (1982), 147 L.T. 157; Jutson v. Barrow, 
[1935] All E.R.Rep. 644. Referred to: Ellis v. Kelly (1860), 6 H. & N. 222; 
Carpenter v. Hamilton (1877), 41 J.P. 615; Royal College of Veterinary Surgeons v. 
Robinson, [1892] 1 Q.B. 557; Brown v. Whitlock (1903), 67 J.P. 451; Wilson v. 
Inyang, [1951] 2 All E.R. 287. 

As to unlawful use of medical title, see 26 Hauspury’s Laws (3rd Edn.) 13, 14; 
and for cases see 383 Dicrst (Repl.) 541 et seq. For the Medical Act, 1956, s. 31, 
see 86 Hatspury’s Starures (2nd Edn.) 596. 


Case Stated by Kingston-upon-Thames magistrates. 

The London Medical Registration Society preferred an information against the 
respondent Frederick Gould, under s. 40 of the Medical Act, 1858, charging that, 
at his residence in Eden Street, Kingston, he took and used the title of surgeon 
without legal qualification, he not being registered under the Medical Act, 1858; and 
that in that capacity he treated one Charlotte Tenniswood for a surgical complaint, 
and supplied her with medicine for the same, contrary to the form of the statute, for 
which medicine he was paid, and for which offence he had forfeited a sum not 
exceeding £20. 

The prosecution was conducted by the appellant, the secretary of the London 
Medical Registration Society. It was proved that, on Aug. 5, 1859, Charlotte 
Tenniswood went to the respondent's shop, and told him that she had knocked her 
elbow and that it caused a great numbness in her arm and fingers. The respondent 
examined her arm, said that she had undoubtedly jarred the marrow of the bone, 
and gave her a liniment, for which she paid him 1s. She said that she noticed 
that he had “‘surgeon”’ on the side of his door, and she believed him to be a surgeon, 
or she would not have gone to him, but she afterwards said that the word “surgeon”? 
was followed by the words ‘‘and mechanical dentist.’’ It was also proved that the 
respondent’s name, with the words ‘‘chemist and druggist,’’ was on his shop front, 
and that the woman went to his shop, which was also a chemist’s and druggist’s, 
because, she said, she thought that he would supply her with something cheaper 
than by going to a doctor’s. She also stated that she had made no complaint to 
the registration society, but that, on the day after she had got the liniment, she 
consulted a surgeon and he gave her a lotion and told her not to use the liniment. 


The surgeon afterwards called on her with a gentleman, asked her name, and said 


that they should want her as a witness. 

The magistrates were of opinion that the respondent had used the word ““surgeon”’ 
sumply to show what branches of the business of a dentist he carried on, and not 
to represent himself as a surgeon within the meaning of the Act; and, at all events, 
there was not sufficient evidence that he wilfully (as well as falsely) pretended to, 
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or took, or used the name of a surgeon or other title implying that he was recognised 
by law as a surgeon. They dismissed the information, and the appellant now 
appealed. 


Lush, Q.C., for the appellant, said that the magistrates meant to leave to the 
court the question whether the evidence brought the respendent within the meaning 
of s. 40 of the Act of 1858. 


SIR ALEXANDER COCKBURN, C.J.-I do not think that it does, but this is a 
question of fact. It is like the case of persons who eall themselves ‘‘surgeon- 
dentists,’ who are known generally not to be surgeons, though some of them are. 


CROMPTON, J.—It is like the case of the “‘surgeon-chiropodists."’ But it is a 
matter of fact for the magistrates. The Act of 1858 gives power to put questions 
of law only to this court, not questions of fact. 


SIR ALEXANDER COCKBURN, C.J.--1 do not think that there was any false- 
hood, or any intention to deceive, which was necessary in order to bring the case 
within the Medical Act, 1858, s. 40. That was also the opinion of the magistrates, 
though they might have come to a different opinion. 


CROMPTON, J.--I think that there was evidence upon which the magistrates 
might have come to either conclusion, but I cannot say that they were bound to 
convict. 

Appeal dismissed. 


HOPKINS v. TANQUERAY 


[Courr or Common Preas (Jervis, C.J., Maule, Cresswell and Crowder, JJ.), 
May 26, 1854] 

[Reported 15 C.B. 180; 28 LJ.C.P. 162; 23 L.T.0.8. 144; 
18 Jur. 608; 2 W.R. 475; 2 C.L.R. 842; 189 E.R. 369] 

Sale of Goods—Warranty—Untrue statement believed to be true—Horse sold by 
auction without quarantee—Prior representation by seller that horse sound 
Horse not sound—Liability. 

The defendant sent a horse to Tattersall’s for sale by auction. The day before 
the sale, seeing the plaintiff examining the horse's legs, the defendant said that 
he did not need to do that, the horse was all right, he was perfectly sound. 
The plaintiff replied that, if the defendant said so, he was satished. The 
plaintiff bought the horse at the auction without a warranty. Subsequently, 
the horse was found to be unsound. No fraud was imputed to the defendant, 
who did not know that the horse was unsound. 

Held: the defendant had merely represented what he believed to be the fact, 
and, therefore, there was no evidence of a warranty. 

Notes. Applied: Stuckey v. Baily (1862), 1 H. & C. 405. Distinguished : 
Harling v. Eddy, [1951] 2 All E.R. 212. Referred to: Sayers v. Londen and 
Birmingham Flint Glass and Alkali Co. (1858), 27 L.d.bx. 294; Carter v. Crick 
(1859), 28 L.J. Ex. 238. 

As to warranty on sale of an animal, see 1 Hanspury’s Laws (8rd Edn.) 688 
et seq.; and for cases see 2 Drarst (Repl.) 847 et seq. 

Case referred to: 

(1) Bartlett v. Purnell (1836), 4 Ad. & El. 792; 6 Nev. & M.K.B. 299; 2 Har. & 
W.16;5 .5.K.B. 169; 111 E.R. 981; 3 Digest (Repl.) 7, 54. 


A 


EK 
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A Also referred to in argument : 
Cave v. Coleman (1820), 8 Man. & Ry.K.B. 2; 7 L.J.0.8.K.B. 25; 2 Digest 
(Repl.), 848, 327. 
Wood v. Smith (1829), 4 C. & P. 45; 5 Man. & Ry.K.B. 124; Mood. & M. 5389; 
8 L.J.0.5.K.B. 50; 2 Digest (Repl.) 357, 401. 
Salmon v. Ward (1825), 2 C. & P. 211; 2 Digest (Repl.) 348, 324. 
B Risney v. Selby (1704), 1 Salk. 211; 91 E.R. 189; sub nom. Lysney v. Selby, 
2 Ld. Raym. 1118; 385 Digest (Repl.) 18, 67. 
Pasley v. Freeman (1789), 3 Term Rep. 51; 100 E.R. 450; 35 Digest (Repl.) 25, 
165. 
Fishmongers’ Co. v. Robertson (1843), 5 Man. & G. 181; 12 L.J.C.P. 185; 184 
E.R. 510; sub nom. Fishmongers’ Co. v. Robertson, Fishmongers’ Co. v. 
(i Booth, Fishmongers’ Uo. v. Staines, 6 Scott, N.R. 56; 21 Digest (Repl.) 
252, 341. 
Syers v. Jonas (1848), 2 Mixch. 111; 154 E.R. 426; 39 Digest (Reépl.) 557, 863. 
Rule Nisi obtained by the defendant to set aside the verdict for the plaintiff and 
enter a nonsuit in an action for breach of warranty on the sale of a horse. 
In 1858, the defendant sent his horse ‘‘California’’ to Tattersall’s for sale. The 
'D plaintiff and the defendant were known to each other, and the defendant, on the 
Sunday before the sale, which always took place on a Monday, saw the plaintiff 
kneeling down and feeling the horse’s legs. He said to him, ‘‘You need not do 
that—he is all right, he is perfectly sound,’ or words to that effect. The plaintiff 
at the sale bought the horse for £150, the horse being sold by Tattersall’s without 
a warranty. The horse was subsequently sent by the plaintiff to a trainer, who, 
perceiving a swelling on one of his legs, stated that he was unsound and not fit 
for training. This being mentioned to the defendant, it was referred to some 
friends of the parties to say whether the horse was sold with a warranty, and 
whether he was sound at the time. Before them, the defendant admitted that 
what he had said to the plaintiff amounted to a warranty. 

At the trial before Tatrourp, J., a verdict was found for the plaintiff, damages 
£150. It was proved that the defendant did not know that the horse was unsound, 
and 10 fraud was imputed to him. 

The defendant obtained a rule nisi calling on the plaintiff to show cause why 
the verdict should not be set aside and a nonsuit entered, on the ground that there 
was no warranty. 

Serjeant Byles and l’inlason showed cause against the rule. 

Lush was not called on to support the rule. 


JERVIS, €.J.—This rule must be made absolute. The arguments raised are on 
points well established, but not determining this case. It is not necessary to define 
a warranty, or to have the word ‘“‘promise’’ mentioned in a bargain. A statement 
may amount to a warranty, as has been well decided; and it is not necessarv 
that it should be made simultaneously with the bargain. Counsel for the defendant 
says that you may, by an agreement before a sale by public auction, alter the 
nature of the contract as to the article itself, and he cites Bartlett v. Purnell (1). 
But that case does not establish his proposition. The bargain there did not alter 
the character of the article sold, it being only an agreement that payment should 
be made in a certain way. The words used by the defendant are clearly a repre- 
i sentation, and a representation only. The plaintiff is examining the horse. The 
defendant says that he is all right, and perfectly sound. The plaintiff says, ‘I am 
satisfied’’; and, being satisfied with the honourable representation of the party, he 
does no more. He does not have him examined by a veterinary surgeon. Then 
Tattersall’s sells the horse without any warranty at all. I think, therefore, that 
the defendant represented what he believed to be the fact; that the plaintiff took 
it as such, and that there was no warranty. I think that what took place at the 
arbitration, and what was said by the defendant, makes no difference. It only 
shows that he did not know what a legal warranty was. 
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MAULE, J.—I am of the same opinion. There was no warranty at the sale, 
and the horse was dealt with by the auctioneer as not warranted. It is said that 
you can import what took place before on the Sunday, and that it amounted to a 
warranty. But I think that there is not the smallest ground for inferring that that 
was a warranty. That other unprofessional persons should think so makes no 
difference. It amounts only to this, that the defendant was believed by the plain- 
tiff to be a person of veracity and skill about horses; and, the plaintiff being about 
to examine the horse, the defendant says, ‘‘You need not do this—I have examined 
him and found him sound.’’ That is said without any fraud, and is merely a 
representation by the defendant that the horse is, in his opinion, perfectly sound, 
and was not intended to subject him to the liability of paying for the loss, if the 
horse should, without his having known it, turn out unsound. That is much 
strenethened by the fact that both parties knew that the horse was to be sold 
unwarranted. There was, therefore, no evidence to go to the jury of a warranty. 


CRESSWELL and CROWDER, JJ., concurred. 
Rule absolute. 


OCKENDEN v. HENLY 


{Court or QuEEN’s Bencu (Lord Campbell, L.C., Coleridge, Erle and Crompton, 
JJ.), May 22, 81, 1858] 


[Reported E.B. & E. 485; 27 L.J.Q.B. 861; 31 L.T.O.58. 179; 
4 Jur.N.S. 999; 120 E.R. 590] 


Sale of Land—Failure by purchaser to complete—Forfeiture of deposit—Re-sale of 
property—Right of vendor to recover deposit in addition to expenses of re-sale. 
The plaintiff put up for sale by auction a cottage and garden on conditions of 
sale one of which provided that, if the purchaser failed to comply with the 
conditions, the deposit money “‘shall be actually forfeited to the vendor, who 
shall be at full lberty to re-sell,’’ that any deficiency that might arise on a 
re-sale, together with all expenses attending the same, should be made good by 
the defaulter, and that on non-payment thereof the amount should be recover- 
able by the vendor as and for liquidated damages. The defendant purchased 
the property at the auction for £120, but he did not pay the deposit nor complete 
the purchase, and the plaintiff re-sold the property for £105. 

Held: the plaintiff having obtained a right to the deposit (which had been 
forfeited) he was now entitled to recover the difference between the £120 less 
the deposit and the £105. 


Notes. Considered: Hinton v. Sparkes (1868), L.R. 8 C.P. 161. Distinguished : 
Essex v. Daniell, Daniell v. Essex (1875), L.R. 10 C.P. 588. Considered: Howe v. 
Smith, [1881-5] All E.R.Rep. 201. Referred to: Fibrosa Spolka Akcyjna v. Fair- 
bairn Lawson Combe Barbour, Lid., [1942] 2 All E.R. 122. 

As to remedies under an uncompleted contract for sale of land, see 834 Hatspury’s 
Laws (8rd Edn.) 820 et seq.; and for cases see 40 Dianst (Repl.) 279 et seq. 


Case referred to: 
(1) Palmer v. Temple (1839), 9 Ad. & El. 508; 1 Per. & Dav. 379; 8 L.J.Q.B. 179; 


112 E.R. 1304; 40 Digest (Repl.) 244, 2053. 


Also referred to in argument: 
Icely v. Grew (1836), 6 Nev. & M.K.B. 467; 40 Digest (Repl.) 141, 1080. 


A 


by 
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Rule Nisi to reduce damages in an action for breach of contract. 

The plaintiff put up for sale by auction a cottage and garden, and it was knocked 
down to the defendant for £120 under the usual conditions. The defendant signed 
an agreement, but did not pay the deposit, and ultimately refused to complete his 
purchase. The plaintiff re-sold the premises by auction for £105, and sued the 
defendant for the deposit £24, the deficiency £15, and the costs of re-sale, etc., 
£9 5s. At the trial before Erte, J., a verdict was directed for the amount of those 
sums. A rule nisi was obtained by the defendant to reduce the amount to £24 5s., 
the deficiency in price and expenses. 

The seventh condition of sale provided : 


“That if the purchaser... shall fail to comply with these conditions, the 
deposit money shall be actually forfeited to the vendor, who shall be at full 
liberty to re-sell the lot by public auction or private contract; and any deficiency 
that may arise upon such re-sale, together with all expenses attending the same, 
shall immediately after such second sale be made good by such defaulter; and, 
on non-payment thereof, such amount shall be recoverable by the vendor as and 
for liquidated damages, without the necessity of previously tendering an assign- 
ment or other assurance to the defaulter; but any increase of price that may be 
produced at such second sale shall belong to the vendor.’’ 


Hannen showed cause against the rule. 
J. O. Griffits supported the rule. 


Cur. adv. vult. 


May 381, 1858. LORD CAMPBELL, C.J., read the following judgment of the 


4 court.—There being a direct forfeiture of the deposit by the express words of the 





seventh condition, if the deposit had been paid, it could not in any event have been 
recovered back by the purchaser, and the seller would have been entitled to any 
addition or benefit from the re-sale. The seller having obtained a right to the 
forfeited deposit, and making a further demand of damages sustained on the re-sale, 
it becomes necessary to consider what was the nature of the deposit. It is well 
settled by our law, following the rule of the civil law, that a pecuniary deposit on a 
purchase is to be considered as a payment in part of the purchase-money, and not 
as a mere pledge for the performance of the contract; and the authorities are col- 
lected in SuapEN’s VENDORS AND PurcHAseRS (13th edn.), ch. 1, s. III, art. 18. 
Therefore, in this case, if the deposit had been paid, the balance only of the pur- 
chase-money would have remained payable. What then, according to the seventh 
condition, is the deficiency arising on the re-sale which the seller is entitled to 
recover? We think that it is the difference between the balance of the purchase- 
money on the first sale and the amount of the purchase-money obtained on the 
second sale; or, in other words, the deposit, although forfeited so far as to prevent 
the purchaser from ever recovering it back, according to Palmer v. Temple (1), 
still is to be brought by the seller into account if he seeks to recover as for a 
- deficiency on the re-sale. The rule, therefore, to reduce the damages to £24 5s. will 
be made absolute. 

I may mention that we have consulted Lorp Sr. Leonarns on this point, having 
such profound respect for his knowledge on every branch of the law, particularly 
on this, and he most obligingly gave us his opinion, which is in exact conformity to 
the judgment which I have read. 


Rule absolute. 
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DRUMMOND v. PARISH 


[Prerocative Court (Sir Herbert Jenner Fust), February 22, May 19, 1843] 


[Reported 3 Curt. 522; 2 Notes of Cases, 818; 1 L.T.O.S. 207; 
7 Jur. 588; 163 E.R. 812] 


Will—Soldier’s will—‘‘Actual military service’’—Need for testator to be on an 
expedition—Staff officer stationed in England—Wills Act, 1837 (7 Will. 4 and 
ey et.4 Cc: 20),-6. AL. 

By s. 11 of the Wills Act, 1837: ‘‘Any soldier being in actual military service 

. may dispose of his personal estate as he might have done before the making 
of this Act.’ 

The effect of the words ‘‘in actual military service”’’ is to confine the privilege 
conferred by the section to soldiers, of all ranks, who are on an expedition. 
Accordingly, where a major-general, who held the office of director-general of 
the Royal Artillery and was stationed at Woolwich, wrote out a testamentary 
paper which he signed and sealed, but which was not attested by witnesses as 
required by s. 9 of the Wills Act, 18387, 

Held: the testator was not ‘‘in actual military service’’ within s. 11 when he 
executed the document, and, therefore, it was not a valid will. 


Statute—Construction—loreign law—-Reference to foreign code whence principle 
of statute borrowed. 
_In construing a statute very little assistance can be derived from ancient or 
modern codes of other countries, but cases occur where in interpreting an Act 
the assistance of foreign codes from which the principle of the particular 
statute has been borrowed has been resorted to in order to give the true inter- 
pretation of the Act. 


Notes. Section 11 of the Act of 1837 was explained and extended by the Wills 
(Soldiers and Sailors) Act, 1918 (26 Hautspury’s Sratures (2nd Edn.) 1361). 

Applied: Whyte v. Repton (1844), 3 Notes of Cases, 97. Tollowed: In the Goods 
of Hill (1845), 1 Rob. Eccl. 276. Distinguished: Herbert v. Herbert (1855), Dea. & 
Sw. 10. Applied: In the Goods of Thorne (1865), 4 Sw. & Tr. 86. Considered : 
In the Goods of Hiscock, [1900-38] All IX.R.Rep. 63; Re Wernher, Wernher v. Beit, 
[1918] 1 Ch. 339. Followed: In the Estate of Grey, [1922] All E.R.Rep. 124. 
Considered: Re Booth, Booth v. Booth, [1926] All E.R.Rep. 594; Re Wingham, 
Andrews v. Wingham, [1948] 2 All E.R. 908. Referred to: Bowles v. Jackson 
(1854), 1 Ecc. & Ad. 294; In the Estate of Donner (1917), 34 T.L.R. 188; In the 
istate of Gossage, Wood v. Gossage, [1921] P. 194; In the Estate of Rippon, [1943] 
1 All E.R. 676; In the Estate of Anderson, [1943] 2 All E.R. 609. 

As to privileged wills, see 39 Hauspury’s Laws (8rd Edn.) 883-885; and for cases 
see 89 Diaest (Repl.) 399. For the Wills Act, 1837, see 26 Hanssury’s Starutrs 
(2nd Edn.) 1326. 

Cases referred to: 
(1) Earl of Euston v. Lord Seymour (1802), cited 2 Curt. 339; 163 E.R. 482; 39 
Digest (Repl.) 899, 197. 
(2) Shearman v. Pyke (1724), cited 3 Curt. at p. 539. 
(3) Key v. Jordan (1712), cited 3 Curt. at p. 541; 163 E.R. 818; 39 Digest (Repl.) 
399, 196. 
Also referred to in argument: 
In the Goods of Phipps (1840), 2 Curt. 868; 163 E.R. 442; 39 Digest (Repl.) 401, 
ZO, | 
In the Goods of Hayes (1839), 2 Curt. 388; 163 E.R. 431; 39 Digest (Repl.) 400, 
207. 
Morrell v. Morrell (1827), 1 Hag. Kec. 51; 162 E.R. 503; 44 Digest 804, 1354. 
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A In the Goods of Lay (1840), 2 Curt. 875; 163 E.R. 444; 89 Digest (Repl.) 400, 
205. 
In the Goods of Donaldson (1840), 2 Curt. 886; 163 E.R. 448; 389 Digest (Repl). 
404, 246. 
Bowler v. Owen (1782), Barnes, 432; Cooke, Pr. Cas. 77; 94 E.R. 990; 41 Digest 
LOG, 627. 
B Bradley v. Arthur (1825), 4 B. & C. 292; 2 State Tr.N.S. 171; 6 Dow. & Ry.K.B. 
413; 107 11.R. 1068; 22 Digest (Repl.) 136, 1202. 
Allegation propounding a holograph will of Major-General Drummond, who died 
at Woolwich on Jan. 1, 1843. 
A testamentary paper was found locked up in a private repository of the deceased. 
It was dated June 26, 1842, it was signed by the deceased, and it had a seal opposite 
C to the signature but, it was not attested by witnesses. This paper was propounded 
as the last will and testament of the deceased on the ground that it was a valid 
will in view of the provisions of s. 11 of the Wills Act, 1837, which enacted : 


“Any soldier, being in actual military service, or any mariner or seaman being 
at sea, may dispose of his personal estate as he might have done before the 


D making of this Act.”’ 


Article 5 of the allegation propounding set forth that the deceased, at the date of 
his will and at the time of his death, was a major-general in Her Majesty's army, 
on full-pay; he held the appointment of Director-General of the Royal Artillery; 
and he received the full-pay and allowances of that appointment. The duties of 
his office extended to the troops of the Royal Artillery, abroad, as well as in 
[EH England. He was liable to be tried by court-martial. He was subject in all 
respects to military law, and, accordingly, was liable to be sent abroad upon foreign 
service whenever it might be required. He was as completely, to all intents and 
purposes, in the actual service of Her Majesty as if he had been in the command 
of, or serving with, a British regiment on foreign service. The admission of this 
allegation was opposed by 





The Queen's Advocate (Sir J. Dodson) and Twiss for the next-of-kin of the 
deceased. 
Haggard and Pratt supported the allegation on behalf of beneficiaries under the 
will. 
Cur. adv. vult. 
-x+ May 19, 1843. SIR HERBERT JENNER FUST delivered the following judg- 


ment.—This question relates to a paper which is propounded as the last will and 
testament of Major-General Drummond, who died in January in the present year. 
The paper is all in the handwriting of the deceased. It is dated June 26, 1842, 
and is signed by him, and sealed, but it is not attested by witnesses, so that, under 
the general provisions of the Wills Act, 1837, it is not entitled to probate—I say 
H the general provisions of the Act, because the paper is propounded as a good and 
valid disposition of property, as coming under the exception in s. 11 of the Act. 
It was contended, when the admissibility of this allegation was debated. that this 
privilege extended to soldiers of all degrees and under any circumstances. with 
this exception, that there might be a distinction between soldiers on full-pay and 
those on half-pay, but that otherwise all persons belonging to the British army are 
[] to be considered as being on ‘‘actual military service.”’ Assuming this to be the 
construction of the Act of Parliament, the effect would be to give to every soldier 
on full pay, from the recruit of today to the oldest general in the service, a disposi- 
tion over personal property, not only by a writing unattested by witnesses, but by 
a will made by word of mouth. The exceptive clause in the Wills Act is the 
same as that in the Statute of Frauds, by which last statute it became, for the first 
time, necessary that all wills of personal property should be in writing. Therefore, 
as I have said, it would give to all soldiers on full-pay, taking that to be the 
interpretation of the words, ‘‘actual military service,’’ the power of disposing of 
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property in any manner, as they might have done previously to the Act passing, A 
and, consequently, as before the Statute of Frauds a will, made by word of mouth, 
would have been as operative as a will executed in the most formal manner, the 
effect of this clause would be to give at the present day validity to the most informal 
will. 

This is, indeed, a most startling proposition. It seems hardly possible that it 
should be the intention of the legislature to except out of the Wills Act so large B 
a body of persons as the British Army now consists of or indeed as in the time 
of Charles II it was composed of. It is to be remembered that the exception was 
first made when the Statute of Frauds was passed (in 1676); it must, therefore, 
be considered with reference to the circumstances of that time, for s. 11 of the 
present Act is only a continuation of the privilege granted to soldiers and mariners 
in the time of Charles II. Prior to the Statute of Frauds a will might not only be ( 
made by word of mouth, but the most solemn will might be revoked by word of 
mouth; a will executed in the presence of witnesses might be revoked by parol. 
What would be the effect, what would be the state in which the whole of the British 
army would be placed, if this clause were now to have universal operation among 
that large body? In the present case the will is one which undoubtedly the court 
would be most anxious to support, if it can; it is a holograph, and, therefore, is J) 
not hable to the suspicion of being a forgery as might be the case in respect to a 
will in which the signature only was in the handwriting of the deceased; it is a 
will written with great care; it was kept by the testator in his private repository; 
there is no question that it is the act of the deceased; the only question is: Is it 
a will which can be carried into effect? It also unfortunately happens, that if this 
holograph paper can be supported, the court must include in such a determination |{ 
papers less formal than this, wills by parol, for it is only by showing that the 
exception extends to all classes of the army, and to all descriptions of testamentary 
disposition, that this paper can be supported. I much doubt whether if this 
privilege could be maintained it would be for the benefit of the army at large. The 
effect of such a decision would be to open on the British soldier all the mischief 
which the Statute of Frauds and the Wills Act, 1837, intended to guard against; } 
such must be the case if the court holds that every soldier on full or half-pay may 
make a will by parol, or a will in writing without witnesses. 

The court must look to the principle intended to be adopted into this Act, as 
also into the Statute of Frauds. The words are ‘‘no soldier being in actual military 
service.’’ These words must have some meaning; it cannot be that they would 
be added to the word “‘soldier’’ unless it were intended to impose some limitation @ 
as to the particular class of soldier to whom they were intended to apply. If it 
were intended to comprise in the exceptive clause all classes and grades of persons 
in the service, there could be no necessity for the insertion of the words ‘“‘actual 


military service.’’ The court must endeavour to see whether it cannot find some 
meaning for these words, and some reason for their insertion in the two Acts of 
Parliament. Hu 


In the very elaborate arguments addressed to the court by the learned counsel 
on both sides, the court has not been referred to any case where a judicial decision 
has been come to on this point, and, with the exception of a case to which the 
court itself had referred, and to which it will presently advert, the court is not 
aware of any case which has occurred with respect to the will of a soldier. The 
only decisions of which the court is aware are with respect to the corresponding [ 
part of the clause as to the wills of mariners or seamen, as to which some few cases 
have occurred, and I allude in particular to Earl of Euston v. Lord Seymour (1). 
That was a case in which the testator was commander-in-chief of the naval force at 
Jamaica, but lived on shore at the official residence; his family and establishment 
were ov shore. In that case it was held that the testator did not come within 
the exceptive clause relating to mariners at sea, and, consequently, a nuncupative 
will made by him on shore was pronounced to be invalid, and the allegation pro- 
pounding it was rejected. One or two other cases have occurred, in which that case 
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has been referred to, but, with these exceptions, I am not aware that the discussion 
on this section of the Act has gone further than a question on motion. The court 
has in some few cases, where the point admitted of no doubt, acted on the certificate 
of the War Office. | 

It has now become a matter of importance that this question should be solemnly 
determined as to the description of persons coming within the exception of s. 11 
of the Wills Act. It certainly would have been a matter of some surprise that 
so few cases should have occurred in which it has been necessary to consider the 
effect of this clause, if the fact were not accounted for by the reflection of how 
unsafe a thing it is to trust to wills made by word of mouth when the mode of 
disposing of personal property, according to the law of England, is so simple, and 
requires so few solemnities, and when, as is quite manifest, a will by word of mouth 
may lead to fraud, or misapprehension. Consequently, most persons, even military 
testators, would prefer making their wills in writing instead of trusting to so unsafe 
a mode of disposing of their property. This consideration may, I think, fairly 
account for the paucity of cases of this description. 

With regard to the construction to be put on the words of s. 11, how is the 
meaning of them to be ascertained? It was observed in argument—and as a general 
proposition it is undoubtedly true—that in construing a British Act of Parliament 
very little assistance can be derived from ancient or modern codes of other countries, 
but yet cases have occurred, and do occur in courts of law, where in interpreting 
an Act of Parliament, the context of which does not furnish the necessary informa- 
tion or precise meaning, the assistance of foreign codes from which the principle 
of that particular statute has been borrowed has been resorted to, in order to give 
the true interpretation of the Act. It cannot be denied that the principle of s 
was borrowed from the civil law—indeed that is not denied, it is admitted on all 
hands. It appears, from the preface to the life of Sr Lrotine Jenkins [by Winii1am 
Wynne] that he claimed to himself some merit for having, during the preparation 
of the Statute of Frauds, obtained for the soldiers of the Inglish army the full 
benefit of the testamentary privileges of the Roman army. Therefore, I think it 
quite clear that the principle of the exception was borrowed from the civil law, and 
that in order to ascertain the extent and meaning of the exception, the civil law 
may be fairly resorted to. It has become necessary to recur to this because the 
court was referred to a variety of writers on the text law and to many passages 
from the learned commentators on the text law; and it is well known that very 
subtle distinctions are to be found in the writings of the commentators. 

I will not enter into a long discussion on the different points on which the 
commentators have treated, or on the conflict of laws in this respect. I have, how- 
ever, thought it necessary to look into the commentators, to see to what extent, in 
respect to the ‘“‘testamentum militaire,’’ they consider (at least to the extent of 
the text law), the strict testamentary law was dispensed with. As far as I can 
collect, the only distinction upon which they differ is whether the privilege extended 
to soldiers in quarters or in garrison ‘‘in stativis aut in hybernis.’’ They all agree 
in this one particular, namely, that it was not every soldier, under every cireum- 
stance, who was entitled to this privilege, but that it was confined to ‘those who 
were “expeditionibus occupati’’; the only difference seeming to be what constituted 
expeditio, whether a soldier profectus was to be considered in expeditione until he 
actually returned home, or whether the expedition was at an end when he went 
into garrison or winter quarters. It is true that in its origin the testamentary 
privilege extended to all soldiers. We have it so expressed in book 29 of the 
Dicrst, entitled ‘‘De testamento militis,’’ which begins by stating that full and 


free power of making a will was first granted by Julius Cesar: ‘‘Militibus liberam 


testamenti factionem primus quidem Julius Cesar concessit.”’ This, according to 
all the commentators, was the origin of the privilege of soldiers making wills 
without having a es number of witnesses to attest them, and without the 
observance of other solemnities, and that the privilege had no esitenie before the 
time of Julius Cesar. It goes on: 
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‘sed ea concessio temporalis erat. Postea vero primus Titus dedit, post hoc A 
Domitianus, postea Nerva plenissimam indulgentiam in milites contulit, 
eamque et Trajanus secutus est, et exinde mandatis inseri cepit caput tale: 
caput ex mandatis.”’ 


Having set forth with this in order to show how far general the privilege was in 
its origin, the passage proceeds : B 


“Cum in notitiam meam prolatum est subinde testamenta a commilitonibus 
relicta proferri, que possint in controversiam deduci, si ad diligentiam legum 
revocentur et observantiam: secutus animi mei integritudinem erga optimos 
fidelissimosque commilitones simplicitati eorum consulendum existimavi, ut 
quoquo modo testati fuissent, rata esset eorum voluntas. Faciant igitur testa- 
menta quo modo volent, quo modo poterint, sufficiatque ad bonorum suorum (4 


>) od 


divisionem faciendam nuda voluntas testatoris. 


Nothing can be clearer than that this privilege in its origin extended to all ranks, 
and to the whole of the vast body of the Roman army. The interpretation in the 
glosses on the word ‘‘simplicitas’’ is want of skill in legal forms, and the term 
made use of by Justrntan in the Institutes (Lib. II, tit. xi) is ‘“‘imperitia.’’ In 
the gloss of Gornorren (Corp. Jur. Crv.) this is inserted: ‘‘nisi domi sint tunc D 
enim jure communi testari debent.”’ 

So stood the law at the time of the Diarsr. Various limitations were afterwards 
imposed. In book 6 of the Conn (tit. 21, law 3) ‘“‘De testamento Militis’’ is this 
passage : 

““Quanquam militum testamenta juris vinculis non subjiciantur cum propter 
simplicitatem militarem.”’ > 


One observation in the gloss is: “‘Simplicitas militaris ut hic armate militie,’’ 
another is: ‘“‘arma magis quam leges scire miles presumitur.’’ The text goes on: 


‘“quomodo velint et quomodo possint ea facere his concedatur; tamen in 
Valeriani quondam centurionis testamento institutio etiam jure communi con- 
cessit auctoritatem.”’ at) 


In law 17 of the same title headed ‘‘Quando miles testatur quomodo vult,’’ this is 
to be found : 


‘‘Ne quidam putarent in omni tempore licere militibus testamenta quomodo 
voluerint componere Sancimus his solis qui in expeditionibus occupati sunt.’’ 


In the gloss (GoTHoFRED), is this passage : G 
‘“‘Tdque sive sint in castris, sive in fossato, sive in hybernis, sive in presidiis, 
sive in stativis seu sedibus sedetis ac edibus.”’ 


Another gloss upon the word ‘‘expeditio’’ is, ‘‘sufficit ergo ut fiat in expeditione 
licet non in procinctu.’’ Reference has been made to Cusactus (49th cap.), who 


says : H 
‘cum autem queritur an non aliter valeat testamentum jure militari quam si 
fiat in procinctu Respondeo etiam si non fiat in procinctu testamentum valere 
jure militari modo fiat in expeditione in castris in stativis.”’ 


So that it was not, according to this commentator, absolutely necessary that the 
soldier should be in procinctu, that is, called out in preparation for battle, but the 
privilege existed when he was in castris aut in stativis, and the reason he assigns 
for this is: 
‘“‘alioquin nihil distaret paganus a milite, nam et a pagano in procinctu in acie 
in hostico quoquo modo factum testamentum valet ratione pari.’’ 


According to Cusactus, soldiers, in quarters or in camp, might make wills, without 
observing the solemnities of law, but he says, ‘‘modo fiat in expeditione.’’ Whether 
the privilege extended to all cases when a soldier was in ecastris aut in stativis 
might be a matter of some doubt, but it is not necessary to consider that question. 
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It cannot be said that General Drummond was either in castris, or in stativis; 
then, was he in expeditione? 
Cusacius continues : 


‘Ergo qui in expeditione testatur miles in castris in fossato ut loquuntur, imo 
et qui in hybernis, ut meum judicium est, in stativis, in presidiis jure militari 
testamentum facere potest; ac proinde non est necesse ut adhibeat legitimum 
numerum testium ut est in principio tituli de militari testamento ubi et unum 
testem sufficere Theophilus noster scripsit. Et quidem nullum testem neces- 
sario requiro, ac satis esse opinor si aliis probationibus legitimus constare possit 
de voluntate militis.’’ 


Here again Cusacius repeats the use of the word ‘‘expeditio.’’ He seems to think 
that a soldier in castris, or in stativis, is not required to observe the solemnities of 
the testamentary law, but still he is of opinion, that he must be in expeditione. 
Then arises the question: What is the meaning of the word ‘‘expeditio?’’ Accord- 
ing to CALVIN, in his Lexicon Juripicum, it is this : 


‘‘Expeditio proprie profectio cum expeditis militibus.’’ ‘‘Expediti milites vel 
in expeditionibus degentes dicuntur quicunque sint in ipso exercitu aut castris, 
id est eo loco quo reipublice causa est belli apparatus, seu in statione illi sint, 
seu in hybernis seu alicubi pro finibus imperii tuendis, imo quocunque loco sint 
militie causa, ut si Rome sint ad defensionem urbis collocati et dispositi.”’ 


Then it is argued from this : 


‘“Falsum ergo est stationarios et limenarchas non recte testaturos jure militari 
quia non sint in expeditionibus. 


Then the authority of Unpran is referred to, who says, (lib. 1, s. ult. de bon. poss. 
ex test.) : 


‘Miles est etiamsi in nostro non est, et Nauarchi ac trierarchi classium jure 
militari testari possunt, et in classibus omnes remiges ac nautze milites sunt.”’ 


So far, then, as CaLvin is an authority, here is a definition of the word ‘““expeditio.”’ 

So far, then, as I have gone, it is quite clear, from these passages from the 
Dicest, the Copr, and the commentators generally that the privilege did not extend 
to soldiers of every description. They must be soldiers expeditionibus occupati, 
or called out to defend the city; this last case was of itself an exception, for it 
could not strictly be said to be ‘‘expeditio.’’ I find the words of the Copr thus 
limited in book 2 of the Instrrures (tit. 11): 


““Supradicta diligens observatio in ordinandis testamentis. militibus propter 
nimiam imperitiam eorum constitutionibus principalibus remissa est. Nam 
qamvis 1 neque legitimum numerum testium adhibuerint neque aliam testa- 
mentorum solemnitatem observaverint recte nihilominus testantur, videlicet 
cum in expeditionibus occupati sunt: quod merito nostra constitutio intro- 
duxit.”’ 


(‘The law referred to will be found in the Conn, c. 6, tit. 21) : 
““Quoquo enim modo voluntas ejus suprema inveniatur, sive Scripta, sive sine 
seriptura, valet testamentum ex voluntate ejus. Illis autem temporibus per 
que citra expeditionum necessitatem in aliis locis vel suis edibus 


degunt, 
minime ad vindicandum tale privilegium adjuvantur."’ 


It is quite clear from this that the privilege of deviating from the general law was 
confined to those soldiers who were ‘‘expeditionibus occupati,’’ and that, if soldiers 
made wills at other times, they must comply with the requisites prescribed by the 
general Roman law to give operation to a will. 


The same expressions are found in the same title and book of the Institutes (s. 8): 


a6 


Sed hactenus hoc illis a principalibus constitutionibus conceditur quatenus 
militant ct in castris degunt. Post missionem vero veterani vel extra castra 
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alii si faciant adhuc militantes testamentum, communi omnium civium Roma- 
norum jure id facere debent.”’ 


The veterani here spoken of were not, as has been surmised, analogous to the 
generals of the Inglish army, but soldiers who had served their time, and been 
discharged propter honestam causam, but the important bearing of the passage is 
that it shows that the privilege was confined simply and entirely to soldiers 
expeditionibus occupati. There is a passage from Vuurerus (Lib. 2, c. 10), which 
sums up the whole of the law on this subject. The title is, ‘“De testamentis 
ordinandis.’’ He says: 


“Olim ante Justinianum hoc privilegium commune erat militibus omnibus sive 
in expeditione sive extra eam essent, sed Justinianus restrinxisse illud videtur 
ad milites eos qui in expeditione degerent. Non igitur existimandum est si 
testamentum est militis testamentum illud esse militare; nam sive jus quod 
ante Justianum fuit, sive jus quod Justinianus postea introduxit spectes, multi 
sunt milites qui tamen non militant aut in expeditione degunt.”’ 


Nothing can be more clear than that, according to the Roman text law, this was 
not a privilege extending to all soldiers, but to those only who were circumstanced 
as I have mentioned. 

I now come to consider the case with reference to the passages cited from 
SWINBURNE [oN Testaments anp Last Wiis], whom undoubtedly the court will 
consider a very high authority. He speaks (Part 1, s. 18) of three sorts of privileged 
testaments, and first “‘Testamentum militis.’’ Of this he says (p. 95) : 


‘After we have viewed what privileges do belong to soldiers, it shall be expe- 
dient to show what manner of soldiers they be to whom these privileges are 
eranted; Ist, Milites armati—2nd, Milites literarii—3rd, Milites celestes.’’ 


He says: 


‘Concerning the first, they be such as lie safely in some castle, or place of 
defence, or besieged by the enemy, only in readiness to be employed in case 
of invasion or rebellion, and then they do not enjoy these military privileges, 
or else they be such as are in expedition or actual service of wars, and such are 
privileged, at least during the time of their expedition, whether they be 
employed by land or by water, and whether they be horsemen or footmen.’’ 


The words used in both Acts of Parliaments are as nearly as possible the same as 
those used by SwINBuRNE in explaining the word ‘‘expedition.’’ The probability is 
that the words of s. 23 of the Statute of I'rauds, from which s. 11 of the present 
Act was taken, were borrowed from SwinspurNE. Mr. Burges, in his work, Com- 
MENTARIES ON COLONIAL AND Foreran Laws, vol. 4, p. 394, defines actual military 
service by the words ‘‘Qui in expeditionibus sunt.’’ It has also been shown in 
argument that the codes of all countries in Europe seem to have limited the 
privilege in the same way. ‘The following writers and laws have been cited, 
Donatus, DonetLtus, Paut and Joun Vort, Huser, Hostrensis, Gain, Vieiivus, 
PurFENDoRF, the THeoposian Cope, the Frencn Copr. Porurer—who, in his sixth 
book (tit. 16), says: ‘Soldiers in forts or garrisons cannot avail themselves of this 
law’’—the SarpINIAN Cope, the law of Spain, where the expression is ‘‘en guerra 
actuel,’’ the ordinance of the Emperor Maximilian in 1512; the law of Bavaria, of 
Mecklenburgh, of Westphalia—in short it appears that in all countries the privilege 
is accompanied with limitations. In most it would seem that a military will was 
only good when made on the field of battle or marching against the enemy, and 
when made under these circumstances, it only remained good for three months after 
the soldier returned home, or arrived at a place where there was a consul or some 
person before whom a will might be made. 

These are the authorities to which the court has thought it necessary to refer in 
order to show what was the principle of exempting the wills of soldiers from the 
stricter forms of testamentary law, and to show that the privilege was borrowed 
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from the Roman law, and engrafted into our laws, and that it is confined to soldiers 
placed in the particular situations I have described. The court has also searched 
to find, if possible, any case in which a court of law has put a construction on the 
words ‘‘actual military service.’’ The court has found none, and, therefore, must 
resort to principle to put an interpretation on words to which some meaning must 
be given. The court, at the commencement of this judgment, stated that there is 
one case in which the question has received, in this court, a certain degree of 
interpretation; it is Shearman v. Pyke (2). The following is the extract from 
Dr. ANDREW'S note: 


‘James Wakeford was enlisted as a soldier in the service of the Kast India Co., 
and went with Governor Pyke to St. Helena. He was employed in his service 
as cook, and he gave him wages besides his pay. In 1719 the governor left 
St. Helena to proceed to Bencoolen, but at Batavia they were informed that 
the factory at Bencoolen was cut off by the natives. They sailed from Batavia 
to Moco Moro, and thence to Madras, thence he proceeded to Bencoolen to 
re-establish the factory. About October, 1720, they returned to Moco Moro. 
In January, 1721, James Wakeford being ill of an ague, and fever, and flux, 
whereof he died in the hospital at Moco Moro, being asked by J. Potter and 
M. Sams to make his will, replied: ‘I give all I have to my master, and I will 
give nothing from him, and I'll make no other will; he may dispose of it as 
he pleases.” On Jan. 22, two days after his death, the witnesses signed a 
schedule of the contents of the will, and made oath thereof at Moco Moro. 
Potter died on the passage. This will is propounded by Governor Pyke as a 
nuncupative will, and opposed by Shearman, one of the next-of-kin.”’ 


The arguments are given shortly. 


“The [Statute of Frauds] s. 23, does not extend to every soldier in actual 
military service, or to every mariner or seaman being at sea; the exception is 
not restrained to an engagement, it is not from the imminence of the danger, 
but from their state and condition, being supposed to be ignorant and destitute 
of assistance. By the civil law, a will made jure militari continued good a 
year; if the danger were the only reason, that ceasing the will would become 
void. Instir. Bk. 2, tit. 2, s. 8.—Quatenus militant et in castris degunt.’”’ 


In point of fact the arguments were the same as on the present occasion. CAaLvIN's 
definition of the word expeditio, was referred to, as was also the passage in 
Cusacius. On the other hand, the argument for the next-of-kin was this: ‘‘The 
court, upon the plea, directed they should set forth the expedition.” 

It seems from this that the allegation propounding the nuncupative will had been 
objected to, as not setting forth the expedition, and the court had directed it to be 
set forth: 


‘Tt must be under actual engagement, attended with danger, otherwise mount- 
ing guard at Whitehall, would be sufficient; the expedition was over before he 
was in the hospital; refer to Key v. Jordan (3), 1712. A mariner made a nun- 
cupative will at land; he was going on board next day, not allowed the privi- 
lege.” 

The words of the court, in pronouncing sentence, are these : 


“Tt is agreed, the will cannot be good unless within the privilege. A mariner 
on shore is not within the statute. Those who are enlisted in the service of 
the company have the same privilege as those in the service of the Crown, and 
though he acted as cook, it does not take away the privilege of the soldier. 
He was not only a soldier, but was upon an expedition. The proof is not 
clear whether the expedition was over or not, one witness swears he died on 
the passage, he was certainly engaged in the service.”’ 


The will was pronounced for. It appears doubtful on what particular grounds the 
decision turned, whether on the ground that the privilege extended to all persons 
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in the service, or whether that the expedition was not over, but was returning, 
when he fell ill, and died in the hospital. The court puts it thus : 


‘One witness swears he died on the passage; he was certainly engaged in the 
= 99 
service. 


This decision, so far as it goes, would have been an authority precisely in point 
if the will had been pronounced for on the ground that the testator was a soldier, 
on an expedition, and died on the passage. Unquestionably, in such case, the will 
was privileged, but, unfortunately, the language of the judgment renders it doubtful 
on what the judgment really turned. The judge was Dr. BretreswortH. He 
evidently considered that the question had never received a decision. It also 
appears that, in the first instance, he had directed the allegation to be reformed, 
by setting forth the expedition on which the deceased was engaged. 

Being of opinion from the result of the investigation of the authorities that the 
principle of the exemption contained in s. 11 of the Wills Act, 1837, was adopted 
from the Roman law, I think it was adopted with the limitations to which I have 
adverted, and that by the insertion of the words ‘‘actual military service,’’ the 
privilege, as respects the British soldier, is confined to those who are on an 
expedition. The question, then, comes to be considered: What was the situation 
of Major-General Drummond at the time when he made his will? That is to be 
found in art. 5 of the allegation propounding the will. It is there stated that the 
general was ‘“‘liable to be sent abroad’’—so is every soldier in the service; and that 
he was “‘subject to be tried by a court-martial,’’-so is every officer and soldier in 
the service. On these grounds I think this will not entitled to probate. It is not 
attested in manner and form prescribed as to all wills which bear date after 
Jan. 1, 1838, and it is not within the exception of s. 11 of the statute, that is, it is 
not made by a soldier ‘‘in actual military service.’’ Therefore, I am of opinion 
that this allegation cannot be admitted to proof, and, accordingly, I reject it. 


Allegation rejected. 


A 
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CALEDONIAN RAIL. CO. v. SPROT 


[Housr or Lorps (Lord Cranworth, L.C., Lord Brougham and other Lords), 
March 4, 6, 7, 8, 10, June 16, 1856] 


[Reported 27 L.T.0.S. 264; 2 Jur.N.S. 623; 4 W.R. 659; 
2 Macq. 449] 


Land—Right to support—Railway—Conveyance of surface reserving mines and 
right to work them—TImplied obligation to give surface subjacent and adjacent 
support. 

A conveyance of the surface of land for a particular purpose, such as the 
construction of a railway, gives to the grantee an implied right to all reason- 
able subjacent and adjacent support. A person who has granted part of his 
land, reserving, for instance, his mines under the land conveyed, with liberty 
to win and work the minerals, must not so deal with the land which he retains, 
either subjacent or adjacent to the works of the person or body acquiring the 
land, as to cause that which he has granted to sink or fall. In reserving mines 
and the right to work them he must be understood to have reserved them only 
so far as he could work the mines consistently with the grant he has made. 
How far adjacent support must extend is a question depending on the circum- 
stances of each case, but all that a grantor can reasonably be considered to 
grant or warrant is such measure of support, subjacent and adjacent, as is 
necessary for the land in its condition at the time of the grant or in the state 
for the purpose of putting it into which the grant is made. 


Notes. Followed: Caledonian Rail. Co. v. Belhaven (1857), 29 L.T.O.S8. 286. 
Considered: Rowbotham v. Wilson (1857), 8 E. & B. 123. Distinguished: Great 
Western Rail. Co. v. Fletcher (1860), 5 H. & N. 689. Considered: Elliot v. North 
Eastern Rail. Co. (1863), 10 H.L.Cas. 834. Explained: Great Western Rail. Co. 
v. Bennett (1867), L.R. 2 H.L. 27. Distinguished: Aspden v. Seddon (1875), 10 
Ch. App. 394. Considered: Rigby v. Bennett (1882), 21 Ch.D. 559; Birmingham, 
Dudley and District Banking Co. v. Ross (1888), 88 Ch.D. 295. Applied: Great 
Western Rail. Co. v. Cefn Cribbwr Brick Co., [1894] 2 Ch. 157. Considered: 
Glamorganshire Canal Navigation Co. v. Niron’s Navigation Co. (1901), 85 L.T. 53 
Referred to: Roberts v. Haines (1856), 2 Jur.N.S. 999; Dugdale v. Robertson 
(1857), 8 K. & J. 695; Bonomi v. Backhouse (1859), 28 L.J.Q.B. 378; Stourbridge 
Canal Co. v. Dudley (1860), 30 L.J.Q.B. 108; Shafto v. Johnson (1863), 8 B. & S. 
252, n.; Midland Rail. Co. v. Checkley (1867), L.R. 4 Kq. 19; Wakefield v. Buc- 
cleuch (1867), L.R. 4 Eq. 613; Metropolitan Board of Works v. Metropolitan Rail. 
Co. (1868), L.R. 8 C.P. 612; Richards v. Jenkins (1868), 18 L.T. 487; Robinson v. 
Grave (1873), 29 L.T. 7; Colebeck v. Girdlers’ Co. (1876), 45 L.J.Q.B. 225; 
Dalton v. Angus & Co., [1881-5] All E.R.Rep. 1; Pountney v. Clayton (1883), 11 
Q.B.D. 820; Russell v. Watts (1885), 10 App. Cas. 590; London and North Western 
Rail. Co. v. Evans, [18938] 1 Ch. 16; Aldin v. Latimer Clark, Muirhead & OO., 
[1894] 2 Ch. 437; Grosvenor Hotel Co. v. Hamilton, [1891-4] All li.R.Rep. 1188; 
Manchester Corpn. v. New Moss Colliery, [1906] 1 Ch. 278; London and North 
Western Rail. Co. v. Howley Park Coal and Canal Co., [1911] 2 Ch. 97; Hargreaves, 
Ltd., Kxecutors of v. Burnley Corpn., [1936] 8 All E -R. 959; London and North 
Kastern Rail. Co. v. B.A. Colliertes, Ltd., [1945] 1 All E.R. 51. 

As to the right of support of the air fane above a mine, see 26 Hatssury’s Laws 
(38rd Edn.) 339 et seq.; and for cases see 33 Dicrst (Beat) 840 et seq. 


Cases referred to: 


(1) Harris v. Ryding (1839), 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27; 33 
Digest (Repl.) 848, 1024. 

(2) Humphries v. Brogden (1850), 12 Q.B. 739; 20 L.J.Q.B. 1) ae is bed WO Ro 
457; 116 E.R. 1048; sub nom. Humfries v. Brogden, 15 Jur. 124; 33 DABES 
(Repl.) 732, 94. 
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Also referred to in argument : 
R. v. Leeds and Selby Rail. Co. (1835), 8 Ad. & El. 683; 5 Nev. & M.K.B. 246; 
111 E.R. 573; 11 Digest (Repl.) 175, 433. 
Hilton v. Lord Granville (1844), 5 Q@.B. 701; 1 Dav. & Mer. 614-15 L141 
193; 2 L.T.O.8. 419; 8 Jur. 811; 114 E.R. 1414; 33 Digest (Repl.) 844, 1001. 
Jeffries v. Williams (1850), 5 Exch. 792; 20 L.J.Ex. 14; 16 L.1T.0.8. 196; 155 
Ii.R. 847; 83 Digest (Repl.) 841, 983. 


Appeal by the defendants from a decision of the Court of Session in an action 
brought by the respondent for a declaration that he was entitled to damages for loss 
sustained by him owing to the appellants preventing him from working a mine 
under their railway and refusing to pay him any compensation. 


Sir Pitzroy Kelly, Q.C., Rolt, Q.C., and Anderson, Q.C., for the appellants. 
Sir Richard Bethell, Q.C., R. Palmer, Q.C.. and A. Brown for the respondent. 


Their Lordships took time for consideration. 


June 16, 1856. LORD CRANWORTH, L.C., read the following opinion.—This 
appeal arose out of an action which had been brought by the respondent against 
the appellants, the object of which was to compel them to purchase certain minerals 
belonging to him, situate under and near the line of their railway. Several Acts 
of Parliament came in question in this case; first, the original Act, 7 Geo. 4, ¢. ciii, 
which is an Act for making a railway from the Monkland and Kirkintilloch Railway 
by Garnkirk to Glasgow. Under that Act there were the usual powers enabling 
the company to be incorporated for the purchase of lands; and, pursuant to the 
powers given by that Act, on Dec. 12, 1834, between eight and nine years after 
the passing of the Act, the respondent sold to the company, in consideration of a 
sum of £620, some land of his over which the railway was to pass, reserving, how- 
ever, the minerals. Then there passed some amending Acts. By an Act of 1844 
the name of the company was changed, and it was called the Glasgow, Garnkirk 
and Coatbridge Rail. Co. There passed, on July 21, 1845, the Scottish General 
Railway Clauses Act. In the same year an Act was passed, by which the Cale- 
donian Rail. Co. was incorporated; and then, in 1846, an Act enabling the Caledonian 
Rail. Co. to purchase the Glasgow, Garnkirk and Coatbridge Railway. In 1848 the 
respondent, having sold his land to the original company, but having reserved to 
himself the mines, was proceeding to work certain mines under and near the line 
of railway when, on Aug. 17, 1848, he received a notice from the company calling 
upon him to desist from what he was proceeding to do. Having set forth the rights 
of the company, the summons in the present action states this : 


‘‘Under these circumstances the plaintiff proceeded with a working of the fire- 
clay and other minerals in his said lands of Garnkirk in due and ordinary 
course, until he was interrupted by the Caledonian Rail. Co. On or about 
Aug. 17, 1848, the agents for the company addressed a letter to the manager at 
the Garnkirk works, intimating that they had received a report from their 
engineer that the works then in the course of being carried on in the fire-clay 
mines under the line of the Garnkirk Railway at the Garnkirk brick-works were 
of a nature to endanger the safety of the railway, and calling upon the pro- 
prietors of the minerals to find security to the company for all damage, interrup- 
tion of traffic, and other injury which might result to the company, before any 
further workings were proceeded with.”’ 
Eventually, the appellants persisting in forbidding the respondent to work the 
mines, and the respondent persisting that he had a right to work them, the respon- 
dent brought the action, out of which the present appeal arose, in which he con- 
cludes : 
“Therefore, it ought and should be found and declared by decree of the Lords 


of our council and session, that the said Caledonian Rail. Co., or the said 
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Glasgow, Garnkirk, and Coatbridge Rail. Co., or either of them, defenders, 
have no right of property in the minerals in the lands of Garnkirk, situated 
under and adjacent to the Glasgow, Garnkirk, and Coatbridge Railway, or any 
part thereof; but that the property of the said minerals is still vested in and 
belongs to the plaintiff, subject to any right of purchase, or right to prevent 
the working thereof on making compensation for the same, competent to the 
said defendants or either of them under the said Acts of Parliament. Further 
it ought and should be found and declared by decree aforesaid, that the de- 
fenders are not entitled to require or compel the plaintiff to desist from working 
the minerals, or any part thereof, without paying to the plaintiff and his tenants 
the value of the minerals which they so require to be left unwrought, or com- 
pensating the plaintiff and his tenants for the loss occasioned to him by leaving 
the same unwrought. And, further, it ought and should be found and declared 
by decree aforesaid, that the proviso or enactment in s. 11 of the Act 7 Geo. 4, 
c. cili, whereby it is declared that it shall not be lawful to, or in the power of 
any proprietor to whom satisfaction has been made as therein mentioned, and 
who has reserved his right to the minerals in the lands for which such satisfac- 
tion has been made, to work, win, or away take the said minerals, without 
giving previous security to the Glasgow and Garnkirk Rail. Co. or their suc- 
cessors, for damage, interruption of traffic, and other injury resulting to the 
said company and their said undertaking, loos not in any respect apply to the 
minerals in the lands adjacent to the Panbae belonging to the plaintiff, which 
were not conveyed or included in the conveyance granted by him to the railway 
company in 1884; and notwithstanding the proviso or enactment in the said 
statute, and the terms of the said conveyance, the plaintiff is entitled to obtain 
compensation from the defendants or either of them, for all minerals under or 
adjacent to the line of railway which were not purchased by the railway com- 
pany or their successors, and which the plaintiff or his tenants are prevented 
from working by reason of the necessity of maintaining the railway in a state of 
security, or by reason of the restriction imposed upon him not to injure the 
railway; and further, it ought and should be found and declared by decree afore- 
said that the plaintiff is entitled to obtain full compensation from the defen- 
dants, the Caledonian Rail. Co. and other companies or either of them, for the 
whole minerals in the lands of Garnkirk not purchased by the railway company 
or their successors, and which cannot be wrought without danger to the railway 
and works, and that within the limits specified in the report of Mr. Robson 
the engineer of the company, dated Aug. 3, 1848, or as the same may be ascer- 
tained in the course of the proceedings to follow hereon.’’ 


That being the summons, and there having been a statement in answer, eventually 
on March 8, 1851, the Lord Ordinary pronounced a decree dismissing the suit, 
having come to the conclusion that the respondent, by the sale to the appellants 
of his lands, although he reserved the minerals, had nevertheless precluded himself 
from working the minerals either under or adjacent to the railway, so as to prejudice 
the railway. 

That decision of the Lord Ordinary was brought by way of an appeal to the 
Court of Session, and they took this course. Before answer and under express 
reservation of all pleas or questions competent to the parties under the record. 
they remitted the case to Mr. Leslie and Mr. Lonsdale, the one a civil engineer 
and the other a mining engineer 


‘‘to examine the subjects and to inquire and report, first, whether, having 
reference to the nature of the railway which was made under the powers of the 
original Acts,’ 


the minerals under the railway could have been worked with safety to the railway 
and with a reasonable prospect of advantage to the proprietor, subject to the 
obligation of fair security, in terms of the original Act: and, secondly, whether, 
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and in what respects, and to what extent, the alterations made in the uses and A 
structure of the railway by or under authority of the Acts of 1844, 1845 and 1846, 

or any of them, materially affected the practicability of working the minerals. 
Those gentlemen made the following report: 


“That having reference to the nature of the railway made under the powers 

of the original Acts, the minerals could not have been worked with safety to 

the railway as they were in the habit of being worked; but that fully one-third B 
or nearly one-half of the fire-clay could have been taken out from or under, or 

for sixty feet on each side of the centre of the railway by single mines.”’ 


and so on, which is not the ordinary way of working; and secondly 


‘that the railway being thus secured, it is of no consequence to the stowed 
mines or cased pillars, how many or how frequent the trains are.’’ C 


They added : 


‘‘The reporters do not think that the increased traffic or the alterations of the 
structure and uses of the railway have materially affected the practicability of 
working the minerals under and adjacent to the railway.”’ 


When that report was brought before the First Division of the Court of Session, 
they took a different view from that which had been taken by the Lord Ordinary. 
They found that the consideration paid to the respondent did not include compensa- 
tion for the loss of the minerals, and that he was entitled to work the minerals 
unless the company thought fit to purchase them. From that decision the present 
appeal was brought. E 
The respondent by his conveyance, dated Dec. 12, 1884, conveyed to the original 
Garnkirk company the portion of his land required for the line of the company 
in consideration of a sum of money agreed on as a price, and then paid to him. 
The conveyance was expressly made for the purpose of the land conveyed being 
used as a railway. He, however, reserved all mines under the land so conveyed, 
with full liberty to win and work the minerals. Independently of any provisions Jt 
contained in the Act of Parliament, the effect of that conveyance was to convey 
the land to be covered by the railway to the company, together with a right to all 
reasonable subjacent and adjacent support. A right to such support is a right 
necessarily connected with the subject-matter of the grant. If the owners of a 
house were to convey the upper storey to a purchaser reserving all below the upper 
storey, the purchaser would, on general principles, have a right to prevent the owner G 
of the lower stories from interfering with the walls and beams upon which the 
upper storey rested, so as to prevent them from affording proper support. The same 
principle applies to the case of adjacent support, so far, at all events, as to prevent 
a person who has granted a part of his land from so dealing with that which he 
retains as to cause what he has granted to sink or fall. How far such adjacent 
support must extend is a question which, in each particular case, will depend on HL 
its own special circumstances. If the line dividing that which is granted from 
that which is retained traversed a quarry of hard stone or marble, it may be that 
no adjacent support at all is necessary. If, on the other hand, it traverses a bed of 
sand or marsh, or a loose gravelly soil, it may be that a considerable breadth of 
support is necessary to prevent the land granted from falling away upon the soil 
of what is retained. Again, if the surface of the land granted is merely a common [ 
meadow or a ploughed field, the necessity for support will probably be much less 
than if it were covered with buildings or trees; and it must be further observed 
that all which a grantor can reasonably be considered to grant or warrant is such 
measure of support, subjacent and adjacent, as is necessary for the land in its 
condition at the time of the grant or in the state for the purpose of putting it into 
which the grant is made. Thus, if I grant a meadow to another, retaining both 
the minerals under it and also the adjacent lands, I am bound so to work my mines 
and to dig my adjoining land, as not to cause the meadow to sink or fall over; 
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but if the grantee thinks fit to build a house on the edge of the land he has acquired, 
he cannot complain of my working or digging if, by reason of the additional weight 
he has put on the land, they cause his house to fall. If, indeed, the grant is made 
expressly to enable the grantee to build his house on the land granted, then there 
is an implied warrant of support, subjacent and adjacent, as if the house had 
already existed. 

Applying these principles to this case, it is clear that by the effect of the con- 
veyance of Dec. 12, 1834, the Garnkirk company acquired a right to the surface 
of the ground traversed by the railway, together with a right, as against the respon- 
dent, to such subjacent and adjacent support as was necessary for enabling them 
to maintain and work the railway. The conveyance is in these terms : 


“TI, Mark Sprot, esquire, of Garnkirk, considering that in the year 1826, by 
Act of Parliament, 7 Geo, 4, c. cili, the Garnkirk and Glasgow Rail. Co. was 
incorporated, and that it was agreed between me and the committee or pro- 
prietors of said railway that the value of the land belonging to me to be occupied 
by the said railway, as well as all damage done to my property, should be 
ascertained by David Leighton, then factor at Coltness .. .”’ 


Then there is a calculation of the interest and certain other damages, making 
altogether £624 (the original purchase-money having been only £3879). The convey- 
ance proceeds thus : 


‘And in consideration of the aforesaid sum of £3879 being the specific and agreed 
on value of the land hereby conveyed, I, the said Mark Sprot, do by these 
presents grant and convey to the said company of proprietors, but always for 
the said railway and works thereto belonging and not otherwise, all and whole 
that portion of my estate described . . . declaring that I shall have full power 
to take into my own hands the slopes or banks on that portion of the line 
betwixt the parish and the crossing of the Cumberwauld Road, at or near 
Stepps, for the purpose of feuing or otherwise, under such conditions and 
restrictions always as shall not interfere with the due and regular operations 
of the said railway, I, the said Mark Sprot, and my foresaids paying such an 
annual value for said slopes and banks as may be fixed by the persons mutually 
chosen; and I hereby warrant this conveyance at all hands and against all 
mortals as law will, and declare that all fees, teind and other parish and publie 
burdens whatsoever affecting the lands hereby conveyed, up to the term of 
Martinmas, 1833, have been paid, my said disponees being obliged to pay what- 
ever proportion of such burdens have fallen due since, or may hereafter fall 
due, and be held as applicable to the said lands, reserving always to me, my 
heirs and successors, the whole powers and privileges of access to or crossing 
the said railway, and other ways conferred by the said recited Acts on the 
landed proprietors whose lands are intersected; also, always reserving to me, 
and my heirs and successors, the whole mines and minerals of whatsoever 
description within the said lands hereby conveyed, and full power and liberty 
to us, or any person authorised by us, to search for, win and carry away the 
same, and to make acqueducts . . 


Subject to the rights thus given to the company, the respondent retained a right to 
work the minerals under and adjoining the line, subject only as to the minerals 
under the line to the obligation of giving the security created by the first Act to 
which I have referred. 

Starting, then, from this proposition, the next question is: Have the rights of 
each party been affected by the several Acts of Parliament relating to the railway? 


_ [Hrs Lorpsuip examined the provisions of these private Acts in some detail, and 


continued:] It appears, from an examination of all these Acts that the rights 
acquired by the original company by virtue of the conveyance of Dec. 12, 1834, 
remained unaffected up to the time of their final transfer to the Caledonian company, 
and as the respondent rests his claim to relief on the ground that he is entitled 
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by virtue of the reservation of mines contained in his conveyance of 1834 to work 
those mines adjoining the railway without regard to the question whether by so 
doing he will be damaging the necessary support of the railway, and that the 
company can only prevent his doing so by purchasing the mines, I have only to 
add, having already explained the grounds on which I conceive this view of the case 
to be incorrect, that I think the Lord Ordinary was right when he held the plea 
was good. 

I am aware that I adopt the view of the Lord Ordinary in opposition to the opinion 
of the four judges of the First Division of the Court of Session who concurred in 
reversing his decision. Those able judges seem to me to have overlooked or not 
to have given due weight to the effect of the conveyance of 1834. If I am right in 
saying that by that conveyance the respondent conveyed to the company not only 
the land to be covered by the railway, but also, by implication, the right to all 
necessary support, then he cannot, by reason of his having reserved the mines, 
derogate from his own conveyance by removing that support. In reserving mines 
he must be understood to have reserved them so far only as he could work them 
consistently with the grant he had made to the company. The judges of the court 
below have overlooked the principle, and in so doing have been led to an erroneous 
conclusion. 

The subject of the right of the owners of the surface to adequate subjacent and 
adjacent support has, on several recent occasions, been discussed in the Iinglish 
courts. The principles which there govern the decisions were not derived from any 
peculharities of the English law, but rested on grounds common to the Scottish and, 
as I believe, to every other system of jurisprudence. They were considered in 
Harris v. Ryding (1), and very fully developed in the judgment of the Court of 
(Jueen’s Bench, delivered by Lorp CampreLL, in Humphries v. Brogden (2). It 
may be proper that I should notice an argument relied on to some extent, namely, 
that the railway originally contemplated was not one on which the traffic would 
be equal to that which now exists, so that the support contemplated could not have 
been so great as that which is now required. To that I think there are two answers : 
first, when the respondent granted his land for the avowed purpose of enabling the 
disponees to make a railway without any limitation as to its nature, I think he 
must be understood to have warranted proper support, however the railway might 
be used, or to whatever purpose it might be applied; and secondly, the gentlemen 
to whom the Court of Session referred this very question expressly say, that neither 


A 


increased traffic nor the alteration of the structure or uses of the railway have - 


materially affected the practicability of working the minerals. 

I may also add that although this judgment and the reasons I have given for it 
are my own, they are to be considered likewise as those of my noble and learned 
friend LORD BROUGHAM, to whom I communicated the judgment, and who has 


authorised me to express his entire concurrence in it. 


Appeal allowed. 
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FENN AND ANOTHER v. BITTLESTON 


[Courr or Excuequer (Pollock, C.B., Parke, Alderson and Platt, BB.), June 5, 
November 4, December 5, 1851] 


[Reported 7 Exch. 152; 21 L.J.Ex. 41; 18 L.T.O.8. 197; 
155 E.R. 895] 


Bankruptcy—Property available for distribution—Sale of goods—Goods left in 
possession of bankrupt conditional on payment of interest for loan. 
Bailment-——Determination—Sale of chattels bailed. 

By a deed dated Sept. 28, 1845, M. conveyed certain chattels to R. absolutely, 
with the proviso that, if M. should pay to R. £1,678 on Mar. 22, 1850, or at 
such earlier date as R. should appoint by giving twenty-four days’ notice to 
M., and should pay interest in the meantime, the conveyance should be void, 
and it was thereby agreed that until default in payment of the principal sum 
or interest it should be lawful for M., his executors or administrators, to hold 
and enjoy the chattels. On Dec. 18, 1849, M. became bankrupt, and on Ieb. 19, 
1850, his assignees sold the chattels absolutely. 

Held: the sale by the assignees was equivalent to a sale by M. himself; it 
destroved the bailment of the goods; and trover would lie in an action by the 
assignees of R. against M.’s assignees for the conversion of the goods during 
the term. 


Notes. Approved: Brierley v. Kendall (1852), 17 Q.B. 937. Followed: Letts 
v. Whitmore (1852), 18 L.T.O.8. 254. Distinguished: Re Collins, Ex parte Harvey 
(1854), 1 Bankr. & Ins.R. 194; Spackman v. Miller (1862), 12 C.B.N.S. 659. Con- 
sidered: Nyberg v. Handelaar, [1891-4] All E.R.Rep. 1109; North Central Wagon 
and Finance Co. v. Graham, [1950] 1 All E.R. 780. Referred to: Donald v. Suck- 
ling (1866), 7 B. & S. 783; Mulliner v. Florence (1878), 3 Q.B.D. 484; Whiteley v. 
Hilt, [1918] 2 K.B. 808; Alexander v. Railway Executive, [1951] 2 All E.R. 442. 

As to property available for distribution see 2 Hatspury’s Laws (3rd Edn.) 409 
et seq.; and for cases see 5 Dicrst (Repl.) 679 et seq. As to rights of third parties 
where bailee by wrongful act has determined bailment, see 2 Hatsnury’s Laws 
(8rd Edn.) 143, 144; and for cases see 8 Dicresr (Repl.) 117 et seq. 


Cases referred to: 


(1) Gordon v. Harper (1796), 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828; 43 
Digest 496, 354. 

(2) Bradley v. Copley (1845), 1 C.B. 685; 14 L.J.C.P. 222; 5 L.T.0.8S. 198; 9 Jur. 
599; 185 E.R. 711; 48 Digest 497, 361. 

(3) Bryant v. Wardell (1848), 2 Exch. 479; 154 E.R. 580; 3 Digest (Repl.) 113, 
338. 

(4) Youl v. Harbottle (1791), Peake, 68, N.P.; 8 Digest (Repl.) 35, 203. 

(5) Wilkinson v. King (1809), 2 Camp. 835, N.P.; 83 Digest (Repl.) 491, 476. 

(6) Loeschman v. Machin (1818), 2 Stark. 811; 8 Digest (Repl.) 112, 333. 

(7) Cooper v. Willomatt (1845), 1 C.B. 672; 14 L.J.C.P. 219; 5 L.T.0.8. 173; 
9 Jur. 598; 1385 E.R. 706; 3 Digest (Repl.) 112, 334. 


] Also referred to in argument: 


Manders v. Williams (1849), 4 Kixch. 339; 18 L.J.Ex. 487; 18 L.T.0O.S. 325; 154 
E.R. 1242; 3 Digest (Repl.) 118, 377. 

Doe d. Parsley v. Day (1842), 2 Q.B. 147; 2 Gal. & Dav. 757; 12 L.J.Q.B. 86; 
6 Jur. 913; 114 IX.R. 58; 35 Digest (Repl.) 465, 1549. 

Wilkinson v. Hall (1887), 3 Bing.N.C. 508; 3 Hodg. 56; 4 Scott, 301; 6 L.J.C.P. 
82; 182 E.R. 506; 35 Digest (Repl.) 370, 725. 

Chapman v. Beecham (1842), 3 Q.B. 723; 8 Gal. & Dav. 71; 12 L.J.Q.B. 42; 
6 Jur. 968; 114 E.R. 683; 18 Digest (Repl.) 249, 9. 
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Rogers v. Grazebrook (1846), 8 Q.B. 895; 7 L.T.0.8. 109; 115 K.R. 1111, 35 
Digest (Repl.) 454, 1464. 

Jones v. Dowle (1841), 9 M. & W. 19; 1 Dowl.N.S. 891; 11 L.J.Ex. 52; 152 E.R. 
9; 43 Digest 514, 517. | 

Wheeler v. Montefiore (1841), 2 Q.B. 188; 1 Gal. & Dav. 403: 11 L.J.Q.B. 84; 
6 Jur. 299; 114 E.R. 53; 21 Digest (Repl.) 646, 1325. 

Hutton v. Bragg (1816), 7 Taunt. 14; 2 Marsh. 339; 129 E.R. 6; 32 Digest (Repl.) 
“01, 33. 

Isaac v. Belcher (18389), 5 M. & W. 189. 

Hall v. Pickard (1812), 8 Camp. 187, N.P.; 3 Digest (Repl.) 118, 382. 

Mullett v. Green (1838), 8 C. & P. 882, N.P.; 5 Digest (Repl.) 862, 7238. 

Wilmshurst v. Bowker (1839), 5 Bing.N.C. 541; 8 L.J.C.P. 309. 

Bloxam v. Sanders (1825), 4 B. & C. 941; 7 Dow. & Ry.K.B. 396; 107 1.R. 1309; 
39 Digest (Repl.) 777, 2530. 

McCarthy, Corner and Henderson v. Abel (1804), 5 Hast, 388. 

Howes v. Ball (1827), 7 B. & C. 481; 1 Man. & Ry.K.B. 288; 6 L.J.0.8.K.B. 106; 
108 E.R. 802; 39 Digest (Repl.) 779, 2549. 

Smith v. Plomer (1812), 15 East, 607; 104 E.R. 972; 3 Digest (Repl.) 58, 27. 

Newberry v. Colvin (1830), 7 Bing. 190, Ex. Ch.; affirmed sub nom. Colvin v. 
Newberry and Benson (1832), 1 Cl. & Fin. 283; 6 BH.N.S. 167; 6 E.R. 923, 
H.L.; 41 Digest 353, 2036. 


Rule Nisi obtained by the defendants to set aside a verdict for the plaintiffs and 
enter a nonsuit in an action of trover for household goods, on the ground that the 
plaintifis had no right to recover the chattels, the subject of the action, as against 
the defendants. 

At the trial of the action at Guildhall before Pottocx, C.B., the plaintiffs claimed 
to recover the value of goods which had been conveyed to them by one Rhodes 
to whom one Malpas had conveyed them by a deed dated Sept. 28, 1845, the terms 
of which are set out in the judgment. It appeared that the goods had been subse- 
quently seized and sold by the defendants who were the assignees of Malpas on 
his bankruptcy on Dec. 13, 1849, as being in the reputed ownership of the bankrupt 
at the time of his bankruptcy. The defendants pleaded Not Guilty and Not 
Possessed and issues were joined on these pleas. Poutocx, C.B., directed a verdict 
for the plaintiffs for the value of the goods with leave to the defendants to move 
to set aside the verdict and enter a nonsuit. The defendants obtained the rule 
already mentioned. 


Hoggins and Cowling showed cause against the rule. 
Knowles, Crompton and Aspland supported the rule. 


Cur. adv. vult. 


Dec. 5, 1851. PARKE, B., delivered the following judgment of the court.— 
This case was argued before us in last term on showing cause against a rule for 
setting aside a verdict for the plaintiff and entering a nonsuit, on the ground that 
the plaintiffs had no right to recover the chattels, the subject of the action in trover 
against the defendants, the assignees of a bankrupt named Malpas. 

Malpas and a person named Rhodes had married sisters, and were entitled in 
respect of their respective wives to distribute shares of the effects of their mother, 
who had died intestate. Malpas, the bankrupt, and his wife had carried on 
business with those effects and on an account and division taking place between 
Malpas and Rhodes Malpas was found indebted in £1,678 and upwards to Rhodes, 
and thereupon executed to him a mortgage of the goods and chattels in question in 
this action on Sept. 28, 1845. By the mortgage deed Malpas conveyed to Rhodes 
absolutely, subject to a proviso that if Malpas should pay Rhodes £1,678 on 
Mar. 22, 1850, or at such earlier days or times as Rhodes should appoint, by giving 
twenty-four days’ notice to Malpas and should pay interest in the meantime, the 
conveyance should be void, and it was agreed between the parties that until default 


H 
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should be made in the payment of the principal sum of £1,678 at the time before 
specified, or the interest, after fourteen days’ notice, it should be lawful for Malpas, 
his executors and administrators, to hold and enjoy the chattels. Malpas continued 
to keep possession of the chattels according to the agreement until Dec. 13, 1849, 
when he became bankrupt, and his assignees, who were the defendants, on Feb. 19, 
1850, sold the whole of them absolutely, not merely the bankrupt’s interest. No 
demand was made by Rhodes or the plaintiffs for the principal money or interest 
in the meantime from Malpas. Rhodes, after the execution of the deed, assigned 
his effects to the plaintiffs. 

It was contended, on behalf of the defendants, that by the covenants in the 
deed Rhodes gave an interest in the chattels in the nature of a demise until Mar. 22, 
1850, defeasible by notice, according to the terms of the deed, to pay at an earlier 
period; consequently, that at the time of the conversion by the sale on Feb. 19, 1850, 
the plaintiffs, the assignees of Rhodes, had no present right of possession, and, 
therefore could not maintain an action of trover on the principles laid down in 
Gordon v. Harper (1) and Bradley v. Copley (2). The plaintiffs, on the other hand, 
contended that no interest at any time passed by the deed to Malpas, but that 
the covenant for enjoyment by Malpas either operated as a mere covenant, or, at 
most, as a bailment to hold at will; and if so, Rhodes might maintain an action 
of trover against the defendants. 

We think the effect of the agreement of the parties in this case was to give not 
a mere possession and use of the chattels to Malpas as bailee, but the right of 
possession and use for the term ending Mar. 22, 1850, defeasible by nonpayment of 
the principal on twenty-four days’ notice, and nonpayment of the interest in the 
meantime. The duration of the time of holding was not uncertain, as it would 
have been had it been only until such notice had been given, and in that case it 
might have been a term for life, which would not be the case of a demise of land, 
for want of livery of seizin. But it has a certain limit which it cannot exceed, 
namely Mar. 22, 1850. It is, therefore, good as a grant of a term defeasible, as 
suggested by Mr. Preston, in his commentary on the passage in SHEPHERD'S 
Toucustone, 272. It is too late to contend that the provision as to possession is 
a mere covenant after the cases on this subject, concluding with Bradley v. Copley 
(2). If, therefore, these goods had been simply taken by a third person out of 
Malpas’s custody during the term stipulated for, no action of trover could have 
been maintained, because the plaintiffs would have had no present right to the 
possession. Gordon v. Harper (1) and Bradley v. Copley (2) would certainly have 
applied. But counsel for the plaintiffs contended that if the bailment was for that 
term it was put an end to by the act of the defendants, the assignees, whose act for 
this purpose is the same as that of Malpas himself, in selling the chattels themselves 
absolutely, before Mar. 22, 1850, and so preventing him from returning them at the 
end of the term, and that such sale is itself a conversion: and we are of that 
opinion. 

There is no reported case exactly like the present. In Bryant v. Wardell (3), the 
chattels were bailed for a time certain, and trover was held to lie by the bailor, 
because the bailee had done what was equivalent to the destruction of the chattels, 
and so brought himself within the principle laid down by Lorp Coxe in Co. Larr. 
‘la, namely, 


‘That if one lends oxen to another to plough his lands, and he kills them, 
the owner may have trespass or trespass on the case at his election.”’ 


In some, the bailment has not been for a time certain. In Youl vy. Harbottle (4), 
where a carrier was held liable in trover for misdelivery. So in Wilkinson v. 


King (5), Loeschman v. Machin (6) and Cooper v. Willomatt (7), it rather seems 


that the bailment was for a time certain, that is in each case from week to week, 
but no distinction appears to have been made by the court between such bailment 
and one at will. But it was held that the act of the bailee in doing an act entirely 
inconsistent with the terms of the bailment, although not amounting to a destruction 
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of the chattel, was a termination of the lawful bailment, and caused the possessory 
title to revert to the bailor, and entitled him to maintain an action of trover. 

It is true that if this had been done by the bailee animo furandi, and the entire 
chattel had not been in different portions, but the entire chattel disposed of at one 
time, it would not have been punishable as a larceny, because, being lawfully in 
possession of the chattel, the taking it could not be either a trespass vi et armis 
or felony, unless the nature of the article had been changed; as by breaking open 
the bail, and also, with the same consequences, according to the recent decisions, 
disposing of it in different portions. The reason for which distinction is somewhat 
subtle, but is fully explained in the Year Book, 13 Edw. 4, fol. 99b, namely, that 
the possession of the article in its original state was with the consent of the bailor, 
and, therefore, lawful, but there was no consent in the possession of the article in 
its altered state, so that, after its alteration, the bailment was determined. But, 
although the delivery of chattels to a third person in their entire state would not 
have been felony, at all events, the delivery under an absolute sale was wrongful, 
and the contract between those parties never meant to authorise Malpas, his 
executors and administrators (and they alone are mentioned, and not his assigns), 
to do more than use the chattels, and not to give the use to a third person, certainly 
not for a longer period than his own term. The transfer of the property absolutely 
to a stranger was, therefore, unquestionably wrong, and it operated like a disclaimer 
of tenancy at common law. We are of opinion, therefore, that the plaintiffs are 
entitled to recover, and the rule must be discharged. 


Rule discharged. 


MITFORD v. REYNOLDS 


[ Vick-CHANCELLOR’s Court (Shadwell, V.-C.), February 16, 24, 1848] 
[Reported 16 Sim. 105; 17 L.J.Ch. 238; 10 L.T.0.8. 499; 
12 Jar. 107 5.60 16.5, 612) 
Will—Gift—Failure—Failure of gift for specified purpose—Right of residuary 
beneficiary to property. 

A testator directed that a certain piece of land should be purchased by his 
executors for the purpose of erecting a monument for the reception of his 
remains and those of certain relatives. He then gave the rest of his property 
(after payment of certain legacies) for charitable purposes. The owner of the 
land refused to sell it. 

Held: the failure of the gift for the purchase of the land enured for the 
benefit of the residuary fund; and, subject to the payment of the testator’s 
debts and legacies, his whole estate was held for the charitable purposes speci- 
fied in his will. 

Notes. Considered: Fowler v. Fowler (1864), 88 Beay. 616. Referred to: Re 
Dean, Cooper-Dean v. Stevens (1889), 41 Ch.D. 552; Re Baynes, Public Trustee v. 
Leven Corpn., [1944] 2 All E.R. 597; Re Astor’s Settlement Trusts, Astor v. 
Scholfield, [1952] 1 All IX.R. 1067. 

As to effect of failure of gifts, see 839 Hatspury’s Laws (8rd Edn.) 946 et seq.; 
and for cases see 44 Diarstr 416 et seq. 


Cases referred to: 
(1) Chapman v. Brown (1801), 6 Ves. 404; 31 E.R. 1115; 8 Digest (Repl.) 400, 
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(2) A.-G. v. Davies (1802), 9 Ves. 585; 82 E.R. 710, L.C.; 8 Digest (Repl.) 421, 
1120. 

(3) A.-G. v. Hinzman (1820), 2 Jac. & W. 270; 87 E.R. 680; 8 Digest (Repl.) 401, 
920. 


Action to determine whether, under the will of the testator, Mitford, the effect 
of the failure of a bequest for the purchase of certain land which the owner thereof 
would not sell enured for the benefit of the residuary fund (which was given for 
charitable purposes) or for the benefit of the widow and next-of-kin under the 
Statute of Distributions [now Administration of Estates Act, 1925]. 

Mitiord, who had formerly been a judge in India, and had amassed a considerable 
fortune, made his will, whereby, among other matters, he directed his executors 
or administrators to purchase and prepare, for the reception of his own remains 
and those of his father, mother, and sister, who were buried in the church of 
Chipping Ongar, in Essex, a piece of ground known by the appellation of the 
Mount, which adjoined the property of a gentleman by the name of Evans, and to 
erect on the summit a suitable and durable monument, planting the sides with 
cedars and cypress-trees, that it might be ornamental to the town—the expenses 
of which were to be paid out of the surplus property of the testator, after paying 
certain legacies before mentioned—and although he was aware that the Mount 
might not be consecrated, it was the testator’s wish that his intentions should be 
carried out immediately after his decease. He then gave the remainder of his 
property, of what kind soever (after making certain payments in the will specified) 
to the government of Bengal, to be appropriated for charitable purposes at Dacca in 
Bengal, for the benefit of the native inhabitants of that province, as they or the 
government might deem to be most conducive to effectuate that purpose. The 
testator having died in the year 1836, and a doubt having arisen upon these two 
clauses in the will marked as the eighth and ninth clauses, his widow filed her 
bill in the present suit for the purpose of having the latter bequest declared void, 
and the former direction as to the mausoleum illegal, and praying also an injunction 
to restrain the executors from proceeding to carry out the directions contained in 
the will. 

The widow also, together with the testator’s next-of-kin, claimed the residuary 
property as undisposed of under the Statute of Distributions. Upon the original 
hearing of the cause before the vice-chancellor, his Honour had decreed that the 
charitable bequests to the native inhabitants of Dacca were good and valid, and 
directed the usual inquiries to be taken. This decree of his Honour was appealed 
from to Lorp Corrennam, L.C., who refused to decide the question raised by it 
until the inquiries directed by the decree should have been made. The Master 
having made his report the appeal was then heard by Lorn Lynpnursr, I..C. 
(1 Ph. 185), who confirmed the decree, but directed the Master to inquire what 
would be the expense of erecting the monument. The Master accordingly made his 
report, from which it appeared that the cost of the monument would amount to 
about £1,269. This finding, however, was afterwards proved to be unnecessary, 
from its having in the meantime been discovered that the owner of the Mount would 
not part with it, and the Master reported accordingly. | 

The cause now came on upon further directions and it was contended on behalf 
of the widow and next-of-kin, that as the testator’s directions with respect to the 
monument failed from the circumstance of the owner of the property not being 
willing to sell it, the gift of the residue for the charitable purposes, which, in fact. 
formed part of the same fund out of which the monument was to be purchased, also 
became inoperative. For the other parties it was contended, that Str WuirnttaM 


Grant had laid it down that the gift of a residue in general terms included in it all 


previous bequests that had failed of taking effect; and there being in this case a 
bequest of the general residuary property, the only way in which that bequest was 
affected must be considered in no other manner than beneficially. It was also 
suggested in the argument, that the direction as to the removal of the remains 
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of the testator’s relatives was contrary to public policy, and that, in whatever way 


considered, that bequest failing only operated in favour of the inhabitants of Dacca. 


Bethell and Heathfield for the plaintiff, the testator’s widow. 

Rolt and Stevens for the testator’s next-of-kin. 

Stuart, Loftus Wigram and Lloyd for the Kast India Co., and Lord Auckland, the 
then Governor-General of India. 

Wray for the Attorney-General. 

Craig and Shee for the executors of the testator. 

Lowdes and Leach for another party. 


SHADWELL, V.-C.—-In this case, I thought it right, before I decided what 
seems to be the last point in the cause, to read over the will and all the other papers 
in the cause, in order that I might see what had been done in it. Mr. PHILLips, in 
his report of the case upon the first question, mentions (1 Ph. at pp. 187, 188) that, 
when an appeal was presented to Lorp CorreNHam against the decree which I 
originally made in 1838, his Lordship did not think fit to express any opinion upon 
the point which I had decided; and, as I understand, made no order except that, 
in addition to the inquiries directed by my decree of 1838, he directed one special 
inquiry, upon a point which was not raised when the cause was before me, and 
which seems to have been answered by the separate report of the Master. The 
Master, in pursuance of my decree, made a general report as to debts, legacies, 
etc., but did not notice his separate report. The appeal came before Lorp Lynp- 
HURST in 1842, and his Lordship declared that the bequest contained in the ninth 
clause of the will, was a good charitable bequest. That is the whole of his Lord- 
ship’s declaration with respect to that bequest, and, therefore, it must be taken 
to be a good bequest under all circumstances. With respect to the eighth clause, 
his Lordship, on the cause coming on to be heard before him for further directions, 
ordered the Master to inquire and state what sum would be reasonably required 
for the purpose of carrying into effect the direction of the testator which was given 
in that clause. His Lordship then states, at length, the words of the eighth clause, 
and then goes on to say: 


‘‘But such inquiry is to be without prejudice to any question as to the validity 
of the last-mentioned bequest.’ 


It is quite plain, therefore, that his Lordship did mean that any declaration that 
might be made with respect to the eighth clause, should depend upon other circum- 
stances than those which appear on the face of the bequest itself. 

Then the Master made a report (certainly of a very singular kind) to which 
exceptions were taken. Lorp LynpHurst thought it right neither to allow nor to 
disallow those exceptions; but directed the Master, not to review his report, but to 
inquire and state on what terms, if any, the owner of the land called the Mount, 
would sell it. In obedience to that order, the Master has made a report which is, 
in substance, that Sir John Swinburn, the owner of the Mount, will not sell it: 
and the consequence is that the eighth clause wholly fails. 

That being the case, I was very much pressed, by counsel for the next-of-kin, to 
hold that the ninth clause also fails. I do not, however, think that I am at liberty 
to say so. For Lorp LynpHursr seems to me to have concluded the question; 
inasmuch as, when he made the order with respect to the eighth clause, he expressly 
declared that it should be without prejudice to any question as to the validity of 
the bequest contained therein: but, when he made the order as to the ninth clause, 
he finally, absolutely and without any qualification, declared that the bequest con- 
tained in that clause, was a good charitable bequest; and it cannot be a good 
charitable bequest without being a good bequest. That bequest then being good, 
and the bequest contained in the eighth clause totally failing, that portion of the 
personal estate which might have been required to answer the purposes of the 
eighth clause, necessarily falls into that which is the subject of the ninth clause. 
The same language, you will observe, 1s not used there, as is used in the eighth 
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clause: but the remainder of his property, is the expression used. The language 
of the eighth clause (which seems to have been, in some measure, the subject of 
criticism upon the discussion before Lorp Lynpuurst) after giving the direction 
to purchase the Mount, was this: 


‘the expenses whereof for the purchase, the construction of the monument, 
etc., are to be met and provided from the surplus of property that will and 
may be found after the payment and discharge shall have been made of the 
above legacies and bequests, etc.: and, though aware that the monument- 
mount may not be consecrated, I direct and expressly will and command that 
this injunction of the place for final interment, be absolutely attended to and 
carried into instant effect and completion.”’ 


These are the special words which are used in the eighth clause: and the fair 
inference from them is that the testator did not mean that, in order that there 
might be this unconsecrated re-burial of those who were dear to him and an 
unconsecrated burial of himself, those legacies should be disappointed; and, there- 
fore, he says that the expenses are to be provided from the surplus property that 
will and may be found after the payment and discharge shall have been made of 
the above legacies, bequests, ete. But, when you come to the ninth clause, it is 
a simple bequest : 


“‘T will, devise, give, and bequeath the remainder of my property, of whatsoever 
kind and description and that may arise from the sale of my effects, after 
deducting the annual amount that will be requisite to defray the keep of my 
horses.”’ 


Therefore, it appears to me that the matter is concluded. And, as I find it now 
established, by the Master’s report, that the bequest in the eighth clause has 
totally failed, because the Mount cannot be purchased, it follows, as a legitimate 
consequence from the decree of Lorn Lynpuurst, that the order to be made must 
be one which, after making provision for the horses and for the payment of such 
legacies (if any) as remain to be paid and directing the costs to be paid, will order 
the residue to be paid over to Lord Auckland, who, as I understand. it is con- 
ventionally agreed, for the purpose of this suit, shall represent the government in 
India. 

That is my opinion in consequence of what Lorn Lynpuurst has decided, But, 
if he had not so decided, I should have been of the same opinion. For I have 
considered, very attentively, those three cases, Chapman vy. Brown (1), A.-G. v. 
Davies (2), and A.-G. v. Hinvman (8), and the conclusion which I have arrived at. 
is that they do not affect the present case, because, in this case, there is no such 
implication of the subject-matter of the ninth bequest with the subject-matter of 
the eighth, as to make it a necessary consequence that, if the eighth fails, the 
ninth fails. Suppose that a testator were to say that, after payment of his funeral 
and testamentary expenses, debts and legacies, the residue of his property should 
go to A.B.: and then suppose that the testator were to be drowned at sea; in which 
case there could be no funeral expenses. Would anybody in Westminster Hall 
say that, because there was no interment, and, therefore, there could be no funeral 
expenses, the gift of the residue could not take effect? It seems to me that, in 
effect, A.-G. v. Hinaman (3), as far as it goes, is an authority in favour of the 
opinion which I have formed, if authority were wanting, which I deny; because I 
consider the point to be concluded by the general law of the land. In Ave. 
Hinxman (3), it was held, as a matter of course, that, because the particular 
charity failed, what would have been appropriated to it, fell into the residue: that 


is, not for the benefit of the next-of-kin, for they were not parties to the suit, but 


for the benefit of a person of the name of King, who was the legatee of the residue. 

I admit, with respect to Chapman v. Brown (1), that the Master of the Rolls did 
hold that the ultimate disposition of the residue was so implicated with that which 
preceded it, that the one could not be separated from the other. But I have read 
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the eighth clause in the will now before me, most attentively, and I cannot see that 
there is anything whatever which affects the validity of the bequest in the ninth 
clause, owing to the circumstance that the bequest in the eighth clause has wholly 
failed, not on account of any matter of law, but on account of a matter of fact. 
I use that particular expression because I thought it right, before I decided the 
case, to read over this fantastical will; and I observe that the testator says that 
his will shall take effect whatever the law may be. That may be foolish enough; 
but you cannot assume anything so grossly absurd as that he meant that the 
bequest should take effect, if, in point of fact, it could not. And, as it has failed 
in point of fact, my opinion is that the case must be considered as if it had not 
been made at all, and that, therefore, the decree must be as I have stated. 

However, my opinion is that Lorp Lynpuurst’s decree has concluded the point, 
and it is not for me, sitting in this inferior jurisdiction, to entertain the question 
whether the bequest is good or bad. I declare that, it appearing, by the Master's 
report, that the Mount cannot be purchased, the bequest in the eighth clause 
totally fails and the clear residue of the testator’s estate, after payment of his 
funeral expenses, debts and legacies and the costs of the suit, ought to be paid to 
the Governor-General of India, for the charitable purposes expressed in the ninth 
clause. 


Declaration accordingly. 


BRIDGES v. HAWKESWORTH 


[Court or QurEn’s Bencu (Patteson and Wightman, JJ.), June 19, November 26, 
1851] 


[Reported 21 L.J.Q.B. 75; 18 L.T.O.8. 154; 15 Jur. 1079] 


Chattel—Ownership—Rights of finder—Chattels found on private premises—Right 
of finder to chattels against all persons except real owner. 

In October, 1847, the plaintiff, a traveller, visited the defendant's shop on 
business, and as he was leaving he noticed a parcel on the floor inside the shop 
which he picked up and showed to a shopman. On its being opened it was 
found to contain banknotes. The plaintiff informed the defendant and re- 
quested him to keep the notes until the owner appeared to claim them. The 
defendant advertised the discovery of the notes in a newspaper. Three years 
having elapsed and no owner having appeared to claim them, the plaintiff 
applied to the defendant for the return of the notes, offering to pay the expense 
of the advertising and to indemnity him in case the real owner should afterwards 
appear, but the defendant refused to deliver the notes to the plaintiff. In an 
action in the county court for their recovery the judge found as a fact that the 
plaintiff, when he handed over the notes to the defendant, did not intend to 
ceive up any title to them that he might possess. 

Held: the fact that the plaintiff found the notes inside the defendant's shop 
did not take the case out of the general rule of law that the finder of a lost 
article is entitled to it as against all persons except the real owner; by handing 
the notes to the defendant the plaintiff had not divested himself of any title 
to them which he might have had; the steps taken by the defendant to find the 
real owner were taken by him as agent of the plaintiff; and, as the real owner 
could not be found, the plaintiff's title was paramount. 
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Notes. Distinguished: South Staffordshire Water Co. v. Sharman, [1895-9] All 
Ii.R.Rep. 259. Followed: Hannah v. Peel, [1945] 2 All Ii.R. 288. Considered : 
Corpn. of London v. Appleyard, [1963] 2 All E.R. 834. Referred to: Hibbert v. 
McKiernan, [1948] 1 All E.R. 860. 

As to the rights of a person finding lost chattels on the premises of another, see 
2 Hauspury’s Laws (3rd Edn.) 99 et seq.; and for cases see 3 Digest (Repl.) 67 
et seq. 


Cases referred to: | 
(1) Armory v. Delamirie (1722), 1 Stra. 505; 93 X.R. 664; 3 Digest (Repl.) 67, 
83. 
(2) Merry v. Green (1841), 7 M. & W. 623; 10 L.J.M.C. 154; 151 E.R. 916; 
3 Digest (Repl.) 69, 91. 


Also referred to in argument : 

ft. v. Kerr (1837), 8 C. & P. 176; 3 Digest (Repl.) 70, 102. 

Cartwright v. Green (1803), 8 Ves. 405; 2 Leach, 952; 32 Ih.R. 412; 3 Digest 
(Repl.) 69, 90. 

Isaack v. Clark (1615), 2 Bulst. 306; Moore, K.B. 841; 1 Roll. Rep. 126; 80 E.R. 
1143; 3 Digest (Repl.) 69, 96. 

Sutton v. Moody (1697), 1 Ld. Raym. 250; 8 Salk. 290; Holt, K.B. 608; 1 Com. 
84; Comb. 458; 5 Mod. 875; 91 E.R. 1063; 2 Digest (Repl.) 292, 12. 

Smith v. Milles (1786), 1 Term Rep. 475; 99 E.R. 1205; 5 Digest (Repl.) 894, 
7437. 

Burn v. Morris (1884), 2 Cr. & M. 579; 4 Tyr. 485; 3 L.J.Ex. 193; 149 E.R. 891; 
42 Digest 996, 236. 

Swan’s Case (1592), 7 Co. Rep. 15b; 77 E.R. 485; 19 Digest (Repl.) 198, 1381. 

Semayne’s Case (1604), 5 Co. Rep. 9la; 77 E.R. 194; sub nom. Seyman v. 
Gresham, Cro. Eliz. 908; sub nom. Semayne v. Gresham, Moore, K.B. 668; 
Yelv. 29; 21 Digest (Repl.) 566, 614. 

May v. Harvey (1811), 13 Kast, 197; 104 E.R. 345; 3 Digest (Repl.) 124, 424. 

Ogle v. Atkinson (1814), 5 Taunt. 759; 1 Marsh. 323; 128 E.R. 890; 8 Digest 
(Repl.) 107, 305. 

Templeman v. Case (1711), 10 Mod. Rep. 24; 88 .R. 608; 21 Digest (Repl.) 645, 
1320. 

Rh. v. Thurborn (1849), 1 Den. 387; T. & M. 67; 18 L.J.M.C. 140; 18 J.P. 459; 
sub nom. R. v. Wood, 4 New Mag. Cas. 27; 8 New Sess. Cas. 581; 13 
L.T.0.5. 548; 3 Cox, C.C. 458, C.C.R.; 3 Digest (Repl.) 70, 103. 


Appeal by the plaintiff from a decision of the Westminster County Court in an 
action brought by the plaintiff to recover from the defendant the value of several 
banknotes, which he had found on the floor of the defendant’s shop. 

In October, 1847, the plaintiff, a traveller for a firm with which the defendant, 
a shopkeeper, had dealings, went into the defendant’s shop on business; and, as he 
was leaving, picked up from the floor a parcel containing banknotes to the amount 
of £65. He immediately showed it to the shopman; and thereupon the defendant 
was called in to the shop, and requested by the plaintiff to keep the notes, until the 
owner appeared to claim them. The defendant did so, and advertised the notes in 
a newspaper; but no owner claimed them. After three years had elapsed, the 
plaintiff applied to the defendant to return the notes, offering to pay the expenses 
of advertising, and to indemnify him in case the real owner should afterwards 
appear; but the defendant refused to do so, and consequently the present action was 


_ brought. The judge decided in favour of the title of the defendant, but found as 


a fact that the plaintiff, when he handed the notes over to the defendant, did not 
intend to divest himself of any title which he might have to them. 


Gray (with him Heath) for the plaintiff. 
Hale for the defendant. 
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Cur. adv. vult. 


Nov. 26, 1851. PATTESON, J., delivered the following judgment of the court.— 
The notes which are the subject of this action were dropped by mere accident in the 
detendant’s shop by the owner of them. The facts do not warrant the supposition 
that they had been deposited there intentionally, nor has the case been put at all 
upon that ground. ‘The plaintiff found them on the floor, they being manifestly lost 
by someone. The general right of the finder to any article which has been lost as 
against all the world except the true owner, was established in Armory v. Dela- 
mirie (1), which has never been disputed. This right would clearly have accrued to 
the plaintiff had the notes been picked up by him outside the shop of the defendant; 
and if he once had the right, the case finds that he did not intend by delivering the 
notes to the defendant, to waive the title (if any) which he had to them, but they 
were handed to the defendant merely for the purpose of delivering them to the 
owner, should he appear. 

Nothing that was done afterwards has altered the state of things; the advertise- 
ments inserted in the newspapers referring to the defendant had the same object : 
the plaintiff has tendered the expense of these advertisements to the defendant, 
and offered him an indemnity against any claim to be made by the real owner, 
and has demanded the notes. The case, therefore, resolves itself to the single 
point on which it appears that the judge decided it, namely, whether the cireum- 
stance of the notes being found in the defendant’s shop gives him, the defendant, 
the right to have them, as against the plaintiff who found them. There is no 
authority in our law to be found directly in point. Perhaps the nearest case is that 
of Merry v. Green (2), but it differs in many respects from the present. We were 
referred, in the course of the argument, to the work of Von Saviany on PoSSESSION 
edited by Prrry, C.J.; but even this work, full as it is of subtle distinctions and 
nice reasonings, does not afford a solution of the present question. 

It was well asked on the argument, if the defendant has the right, when did it 
accrue to him? If at all, it must have been antecedent to the finding by the 
plaintiff, for that finding could not give the defendant any right. If the notes had 
been accidentally kicked out of the shop, and there found by some one passing by, 
could it be contended that the defendant was entitled to them from the mere fact 
of their being originally dropped in his shop? If the discovery had never been com- 
municated to the defendant, could the real owner have had any cause of action 
against him because they were found in his house? Certainly not. The notes 
never were in the custody of the defendant, nor within the protection of his house, 
before they were found, as they would have been had they been intentionally 
deposited there. The defendant has come under no responsibility, except from the 
communication made to him by the plaintiff, the finder, and the steps taken by way 
of advertisement. ‘These steps were really taken by the defendant as the agent of 
the plaintiff, and he has been offered an indemnity, the sufficiency of which is not 
disputed. 

We find, therefore, no circumstances to take this case out of the general rule 
of law that the finder of a lost article is entitled to it as against all persons, except 
the real owner; and we think that that rule must prevail, and that the judge was 
mistaken in holding that the place in which they were found makes any legal 
difference. Our judgment is, therefore, that the plaintiff is entitled to these notes 
as against the defendant; that the judgment of the court below must be reversed, 
and judgment given for the plaintiff for £50; the plaintiff to have the costs of 
appeal. 

Appeal allowed. 
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HARMER v. BELL AND OTHERS. THE BOLD BUCCLEUGH 


[Privy Counci, (Jervis, C.J., Pollock, C.B., T. Pemberton Leigh, Esq., and 
Sir Kdward Ryan), December 10, 1851, April 24, 1852] 


[Reported 7 Moo.P.C.C. 267; 19 L.T.0.S. 235; 18 E.R. 884] 


Conflict of Laws—Lis alibi pendens—Action brought in foreign country by plain- 
tiffs in English proceedings—Foreign proceeding in personam—English action 
im rem. 

A Scottish steamer, having run down an English barque lying in the Humber, 
kept out of the jurisdiction of the Court of Admiralty. The owners of the 
steamer were then sued in Scotland and the steamer was arrested there, but 
she was released on bail, and then sold without notice of the unsatisfied claim. 
The Scottish suit still pending, she re-appeared in English waters and was 
arrested under an Admiralty warrant, an action for damage being entered in the 
Admiralty Court by the owners of the barque. The cause of action was the 
same, and instructions were sent to abandon the Scottish suit. The owner of 
the steamer appeared under protest to the Admiralty action, pleading lis alibi 
pendens and purchase without notice. 

Held: (i) the plea of lis alibi pendens was bad, as the suit in Scotland was 
substantially a proceeding in personam, while the present action was in rem; 
(11) the ship was liable, into whose hands soever she had come. 

Shipping—Collision—Damage—Maritime lien—Action in rem—Attachment of lien 
into whosesoever possession the vessel comes—Relation back to date of first 
attachment. 

Per Curiam: When a vessel at sea causes damage a maritime lien emerges 
which is the foundation of an Admiralty action in rem. This lien travels with 
the vessel into whosesoever possession it comes and when carried into effect by 
legal proceedings in rem, it relates back to the period when it first attached. 


Notes. Considered: Simpson v. Fogo (1860), 1 John. & H. 18; Castrique v. Imrie 
(1861), 30 L.J.C.P. 177. Applied: The Europa (1863), Brown. & Lush. 89. Con- 
sidered: The Halley (1867), L.R. 2 A. & E. 3; The Feronia (1868), L.R.2 A. & E. 65: 
The Charles Amelia (1868), L.R. 2 A. & I. 830; The St. Olaf (1869), L.R. 2 A. & E. 
360; The Two Ellens (1871), L.R. 3 A. & E. 345; The City of Mecca (1881), 6 P.D. 106. 
Applied: The Fairport (1882), 8 P.D. 48. Considered: Laws v. Smith, The Rio 
Tinto (1884), 9 App. Cas. 3856; The Christiansborg (1885), 10 P.D. 141; The Dictator, 
[1892] P. 804. Approved: Curry v. M‘Knight, [1897] A.C. 97. Considered: The 
Ripon City, [1895-9] All H.R.Rep. 487; The Veritas, [1900-3] All E.R.Rep. 501: 
The Tervaete, [1922] All E.R.Rep. 387; The Stream Fisher, [1926] All E.R.Rep. 
513; United Africa Co., Ltd. v. Owners of M.V. Tolten, The Tolten, [1946] 2 All 
H.R. 372. Referred to: Place v. Potts (1858), 21 L.T.O.8. 180; Harris v. Willis 
(1855), 3 C.L.R. 609; The Bengal, The John and Mary (1859), 5 Jur.N.S. 1085; 
Cammell v. Sewell (1860), 6 Jur.N.S. 918; Liverpool Bank v. Foggo (1860), 2 L.T. 
094; Tatham v. Andrée (1863), 1 Moo.P.C.C.N.S. 386; The Ella A. Clark (1863), 
Brown. & Lush. 82; Nelson v. Couch (1868), 15 C.B.N.S. 99; The Mary Ann (1865), 
L.R. 1 A. & E. 8; The Mali Ivo (1869), LR. 2 A. & B: 356; The Northumbria 
(1869), 89 L.J.Adm. 8; The Parlement Belge, [1874-80] All E.R.Rep. 104; 
Stoomvaart Maatschappij Nederland v. Peninsular and Oriental Steam Navigation 
C0., [1881-5] All E.R.Rep. 3842; Northcote v. The Henrich Bjorn, The Henrich Bjorn 
(1886), 11 App. Cas. 270; The Heinrich Bjorn (1886), 2 T.L.R. 498; The Tasmania 
(1886), 138 P.D. 110; The Africano, [1894] P. 141; The Burns, [1907] P. 187; The 
Marie Glaeser, [1914] P. 218; The Russland, [1924] P. 55; The Beldis, [1935] All 
K.R.Rep. 760; France Fenwick Tyne and Wear Co. v. H.M. Procurator-General, 
[1942] 2 All E.R. 453. 

As to lis alibi pendens, see 7 Hauspury’s Laws (8rd Edn.) 170 et seq.; and for 
cases see 11 Dicrst (Repl.) 371-551, 
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Cases referred to: A 
(1) The Johann Friederich (1839), 1 Wm. Rob. 35; 1 Digest (Repl.) 182, 173. =< 
(2) Turbill’s Case (1667), 1 Wms. Saund. 66a; 1 Sid. 862; 2 Keb. 346. 

(3) The Volant (1842), 1 Wm. Rob. 388; 1 Notes of Cases, 503; 5 L.T. 185, 525; 
6 Jur. 540; 1 Digest (Repl.) 168, 507. 
(4) The Aline (1839), 1 Wm. Rob. 111; 1 Digest (Repl.) 148, 304. 


Also referred to in argument: B 

The Nied Elwin (1811), 1 Dods. 50; 1 Digest (Repl.) 201, 886. 

The John Dunn (1840), 1 Wm. Rob. 159; 1 Digest (Repl.) 248, 1387. 

The Hope (1840), 1 Wm. Rob. 154; 1 Digest (Repl.) 265, 1659. 

The Alexander Larsen (1841), 1 Notes of Cases, 185; 1 Wm. Rob. 288, 346; 5 Jur. 
1066; 1 Digest (Repl.) 120, 67. 

The Druid (1842), 1 Wm. Rob. 391; 1 Notes of Cases, 444; 6 Jur. 441; 1 Digest © 
(Repl.) 168, 506. 

The Fortitudo (1815), 2 Dods. 58; 1 Digest (Repl.) 230, 1201. 


Appeal by the defendant, Harmer, from the High Court of Admiralty of Eng- 
land. 

The Bold Buccleugh was a steamer belonging to the Edinburgh and Dundee 
Steam-packet Co., the partners of which company all resided in Scotland, and D 
trading between the ports of Leith, Scotland, and Kingston-upon-Hull, Yorkshire. 
On the night of Dec. 14, 1848, as the barque William was lying at anchor in the 
river Humber, it was run down and totally destroyed by the Bold Buccleugh, then 
on her voyage to Leith. On Dec. 19 an action for damage was entered in the 
English Court of Admiralty on behalf of the owners of the William, who resided in 
England; and a warrant was forwarded to Hull to arrest the steamer, but she had 1D 
left before the arrival of the warrant, which, consequently, could not be executed. 
The owners of the Bold Buccleugh were applied to, to give bail to this action entered 
in the Admiralty Court, but declined to do so. Thereafter the Bold Buccleugh kept 
out of the way, and ceased to ply to Hull, or to come within the jurisdiction of the 
court. The owners of the William being thus unable to obtain redress, resorted to 
the Court of Session, which is the Court of Admiralty in Scotland, and on Jan. 380, F 
1849, commenced a suit against the owners of the steamer, and she was forthwith 
arrested in Leith harbour, but on bail being given she was released. 

While the Scottish suit was pending, the owners of the Bold Buccleugh, on 
June 26, 1849, by a bill of sale, absolutely sold her to Harmer, the appellant, for 
£4,800 and did not apprise him that there were any unsatisfied claims arising out 
of damage to the William. At the end of August the Bold Buccleugh reappeared G 
on her old track, between Leith and Hull, whereupon the owners of the William, 
without discontinuing the Scottish suit, entered on August 27, 1849, an action in 
the English Admiralty Court in the sum of £2,600, and on her coming to Hull she 
was arrested by virtue of a fresh warrant under seal of that court. The appellant, 
her owner, then entered appearance under protest, and gave bail to the action. 
On the act of protest being brought in, affidavits were produced by the appellant H 
that he had no notice of the unsatisfied claim when he purchased the steamer, 
The respondents, the owners of the William also produced an affidavit of their 
attorney in Scotland, which showed that, subsequent to the present action being 
brought, they had offered to abandon the Scottish suit, and that, although this was 
opposed by the appellant, who applied to be made a party, yet in respect of this 
abandonment the suit was at length finally dismissed by the Court of Session, on [ 
Dec. 6, 1849. The contents of the protest now insisted in before the judge of 
the Admiralty were—(i) That at the time of the arrest there was lis alibi pendens. 
(ii) The steamer had been sold prior to the arrest, and it was unjust that the inno- 
cent purchaser should suffer. Both points of the protest were overruled, and the 
appellant and his bail were condemned in costs. The appellant appealed. 


Anderson, Q.C., and Dr. Haggard for the appellant. 
Addams for the respondents. 
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April 24, 1852. JERVIS, C.J.—There were two questions in this case. First, 
the effect of the pendency of another proceeding in Scotland for the same cause; 
secondly, the liability of the vessel by a proceeding in rem after a bona fide sale 
without notice. It is manifest that these two defences are of a totally different 
nature, the first being a declinatory plea, properly the subject of a protest; and the 
second an absolute bar. Generally it is inconvenient to depart from the settled 
rules of procedure, and to raise such questions differing in degree by the same 
defence; but as the court below did not object to this course, we merely notice it 
to observe, that we do not approve of such a proceeding, and pass on to deliver 
our opinions on the two points raised. 

On the first point, we have not, from the commencement of the discussion, enter- 
tained any doubt, but we desired the second question to be re-argued, because it was 
of great general importance, and because we were unable to find any authorities 
bearing directly upon it, and some of the cases to which we were referred were 
apparently conflicting with each other. The course which was taken on the second 
argument makes it convenient to dispose of the second question in the first instance. 

It is admitted that the Court of Admiralty has jurisdiction in a case of collision 
by a proceeding in rem against the ship itself; but it is said that the arrest of the 
vessel is only a means of compelling the appearance of the owners, that the damage 
confers no lien on the ship, and that the owners having appeared, the question is to 
be determined according to the interests of the party litigant, without reference to 
the original liability of the vessel causing the wrong. For these propositions, dicta 
have been referred to which are entitled to great respect, but which, on considera- 
tion, will be found not to support the propositions for which they were cited. 

In The Johann Friederich (1), Dr. Lusninaron is reported to have said, that 
proceedings in rem in the Court of Admiralty were analogous to those by foreign 
attachment in the courts of the city of London. For the purpose for which that 
allusion was made, viz., the liability of the property of foreigners to be arrested 
by process out of the Court of Admiralty and the courts of the city of London, the 
two proceedings may be analogous, but in other respects they are altogether differ- 
ent. The foreign attachment is founded on a plaint against the principal debtor, 
and must be returned nihil before any step can be taken against the garnishee; the 
proceeding in rem, whether for wages, salvage, collision, or on bottomry, goes 
against the ship in the first instance. In the former case the proceedings are in 
personam, in the latter they are in rem. The attachment, like a common law 
distringas, is merely for the purpose of compelling an appearance, and if the defen- 
dant appears within a year and a day, even after judgment and execution against 
the garnishee, and puts in bail, the attachment is abandoned. If the owners do not 
appear to the warrant arresting the ship, the proceedings go on without reference 
to their default, and the decree is confined exclusively to the vessel. Many other 
distinctions will be found on reference to the notes to Turbill’s Case (2), (1 Wms. 
Saund. at p. 67, n. 1). It is not correct, therefore, to say that the proceeding in 
rem is in all respects analogous to the proceeding by foreign attachment, and that 
the former is merely to compel an appearance because the latter is undoubtedly 
for that purpose only. In all proceedings in rem, whatever be the foundation of 
the jurisdiction, the warrant is the same, and the proceedings are conducted in the 
same form, and there is no reason for saying that a different rule is to prevail 
where the foundation of the jurisdiction is a collision, from that which is admitted to 
be the practice when the suit is instituted for salvage, or the recovery of wages 
against the ship. It is further said, that the damage confers no lien on the ship, 
and a dictum of Dr. Lusuineron in The Volant (8) (1 Wm. Rob. at p. 887) is cited 
as an authority for this proposition. By reference to a contemporaneous report of 
the same case (1 Notes of Cases, at p. 508), it seems doubtful, whether the judge 
did use the expression attributed to him by Dr. W. Roprnson. If he did. the 
expression is certainly inaccurate, and being a dictum merely, not necessary for 
the decision of that case, cannot be taken as a binding authority. A maritime lien 
does not include or require possession. The word is used in maritime law not in 
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the strict legal sense in which we understand it in courts of common law, in which 
case there could be no lien where there was no possession, actual or constructive, 
but to express, as if by analogy, the nature of claims which neither pre-suppose nor 
originate in possession. This was well understood in the civil law, by which there 
might be a pledge with possession, and a hypothecation without possession, and by 
which in either ease the right travelled with the thing into whosesoever possession 
it came. 

Having its origin in this rule of the civil law, a maritime len is well defined by 
Lorp TenterpEN to mean a claim or privilege on a thing to be carried into effect 
by legal process, and Story, J. (1 Sumner 78) explains that process to be a proceed- 
ing in rem, and adds that wherever a lien or claim is given on the thing, then the 
Admiralty enforces it by a proceeding in rem, and indeed is the only court competent 
to enforce it. A maritime lien is the foundation of the proceeding in rem, a process 
to make perfect a right inchoate from the moment the lien attaches, and whilst it 
must be admitted that where such a hen exists a proceeding in rem may be had, it 
will be found to be equally true that in all cases where a proceeding in rem is the 
proper course there a maritime lien exists, which gives a privilege or claim on the 
thing to be carried into effect by legal process. his claim or thing travels with 
the thing into whosesoever possession it may come. It is inchoate from the moment 
the claim or privilege attaches, and when carried into effect by legal process by a 
proceeding in rem, relates back to the period when it first attached. 

This simple rule, which, in our opinion, must govern this case, and which is 
deduced from the civil law, cannot be better illustrated than by reference to the 
circumstances of The Aline (4), referred to in the argument, and decided in con- 
formity with this rule, though apparently on other grounds. In that case there was 
a bottomry bond before and after the collision, and the court held that the claimant 
for damage in a proceeding in rem must be preferred to the first bondholder, but 
was not entitled against the second bondholder to the increased value of the vessel, 
by reason of repairs effected at his cost. The interest of the first bondholder 
taking effect from the period when his hen attached, he was, so to speak, a part 
owner in interest at the date of the collision, and the ship in which he and others 
were interested was Hable to its value at that date for the injury done with refer- 
ence to his claim. So by the collision the interest of the claimant attached, and 
dating from that event, the ship in which he was interested having been repaired, 
was put in bottomry by the master, acting for all parties, and he would be bound 
by that transaction. This rule, which is simple and intelligible, is, in our opinion, 
applicable to all cases. It is not necessary to say that the lien is indelible, and may 
not be lost by negligence or delay, where the rights of third parties may be thereby 
compromised, but where reasonable diligence is used, and the proceedings are had 
in good faith, the lien may be enforced into whosesoever possession the thing may 
come. 

The remaining point may be disposed of in a few words. The pleadings show 
that the proceedings in Scotland were commenced by process against the person of 
the defendant and that the seizure of the vessel was collateral to that proceeding 
for the mere purpose of securing the debt. We have already explained that, in our 
judgment, a proceeding in rem differs from this, the one being in personam, the 
other in rem; and it follows that the two suits, being in their nature different, the 
pendency of the one cannot be pleaded in suspension of the other. For these 
reasons, we are of opinion that the judgment of the court below must be affirmed 
with costs. 


Appeal dismissed. 
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BRADLEY AND ANOTHER v. COPLEY 


[Courr or Common Puras (Tindal, C.J., Coltman, Maule and Cresswell, JJ-), 
May 30, 1845] 


[Reported 1 C.B. 685; 14 L.J.C.P. 222; 5 L.T.O.8. 198; 
9 Jur. 599; 1385 E.R. 711] 

Bill of Sale—Rights of grantee—Goods in possession of grantor until default— 
No demand for payment by grantee—Goods seized in execution for another 
creditor. 

The payment of a sum owing to the plaintiffs was secured by a bill of sale 
on the goods of the debtor which contained covenants under which the plain- 
tiffs were entitled to possession of the goods if the debtor failed to comply 
with a demand for payment. Until a default was made in payment the 
debtor was entitled to possession of the goods. Before any demand for repay- 
ment was made by the plaintiffs, the goods were seized by the sheriff under a 
writ of fieri facias and sold to satisfy the claim of another creditor. On a claim 
by the plaintiffs in trover to recover the value of the goods, 

Held: the plaintiffs, not having made any demand for payment, had no 
immediate right to possession of the goods, and could not, therefore, main- 
tain an action in trover against the Sheriff. 

Gordon v. Harper (1) (1796), 7 Term Rep. 9, applied. 


Notes. Considered: Manders v. Williams (1849), 4 [Exch. 3839. Distin- 
guished: Fenn v. Bittleston (1851), 7 Exch. 152; White v. Morris (1852), 11 
C.B. 1015; Barker v. Furlong, [1891] 2 Ch. 172. Explained: Jelks v. Hayward, 
[1905] 2 K.B. 460. Referred to: Kahler v. Midland Bank, Ltd., [1949] 2 All 
M.R. 621; North Central Wagon and Finance Co. v. Graham, [1950] 2 K.B. 7. 

As to the position where goods are seized by the Sheriff while retained by the 
debtor, see 16 Haussury’s Laws (8rd Edn.) 52; and for cases see 21 Diaest 
(Repl.) 592-594. 

Cases referred to: 
(1) Gordon v. Harper (1796), 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828; 21 
Digest (Repl.) 592, 806. 
(2); Cooper v. Willomatt (1845), 1°C.B. 672; 14 E.J.C.P. 210. 6 L.T0.8. 198- 
9 Jur. 598; 185 E.R. 706; 8 Digest (Repl.) 112, 334. 
(3) Main's Case (1596), 5 Co. Rep. 20 b; 77 H.R. 80; sub nom. Scot v. Mainy, 
Poph. 109; 40 Digest (Repl.) 217, 1769. 

Action to recover the value of goods seized in execution on a writ of fieri facias: 
the action contained two counts, that in trover being the count on which this 
case 1s reported. 

By an order of Cottman, J., a Case containing the following facts was stated 
for the opinion of the court: The plaintiffs, William Bradley and John Newton 
Mappin, were possessed, for the residue of an unexpired term, of an inn at 
Rotherham, in Yorkshire, called the College Inn, together with the furniture and 
effects thereof. In August, 1842, the plaintiffs let the inn and sold the furniture 
and effects to one Boulton, and on Aug. 10, 1842, he was let into possession. 
On Aug. 22, 1842, a bill of sale under seal was executed by Boulton and the 
plaintiffs by which, after reciting that Boulton was indebted to the plaintiffs in 
the sum of £196 6s. 5d., Boulton assigned to them absolutely his furniture, 
fixtures and effects, crops and tillages, subject to redemption on payment be 
Boulton to the plaintiffs of the £196 6s. 5d. and interest, on demand. Tn default 
of payment the following powers were given to the plaintiffs : 


“If default be made in payment of the said sum of £196 6s. 5d. and interest. 
in manner aforesaid, it shall be lawful for the said William Bradley and 
John Newton Mappin, their executors, administrators, and assigns, immediately 
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thereupon or at any time thereafter, to seize and take possession of all 
and singular the said furniture, goods, chattels, stock, crops, tillages, and 
premises, and hold and enjoy the same to and for their own absolute use and 
benefit, for ever discharged from the aforesaid proviso for redemption thereof 
and all equity thereupon, without any hindrance from or by the said John Boul- 
ton, his executors, administrators, or assigns, or any other person whomso- 
ever, and that freed and discharged from all former and other charges, lens, 
and encumbrances whatsoever.”’ 


The indenture contained also a covenant for further assurance and the following 
DLOVISO: 


“Provided always, and it is hereby declared and agreed, that until default 
shall be made in payment of the said principal sum of £196 6s. 5d. and interest, 
contrary to the covenant hereinbefore contained for payment thereof, it shall 
be lawful for the said John Boulton, his executors and administrators, to hold, 
make use of, possess, and enjoy all and singular the said furniture, goods, chat- 
tels, stock, crops, tillages, and premises, without any hindrance or denial from 
or by the said William Bradley and John Newton Mappin, their executors, 
administrators, or assigns.”’ 


Boulton, before he entered upon the College Inn or executed the bill of sale, was 
indebted to one Robert Taylor in the sum of £90 3s. 2d.; for which, on Aug. 11, 
1842, he bona fide gave a warrant of attorney to Taylor, payable by instalments. 
Judgment was signed thereon on May 9, 1843, and a writ of fieri facias, under 


A 


C 


D 


which writ the defendant, as sheriff, seized in execution all the goods and chattels _ 


at the College Inn comprised in the bill of sale given by Boulton to the plaintiffs. 
At the time of the seizure the said goods and chattels were and continued in the 
possession and under the control of Boulton, under and subject to the claims and 
rights of the plaintiffs under the said bill of sale, and the debt of £196 6s. 5d. re- 
maining unpaid. 

The plaintiffs, on May 15, 1848, gave Taylor and the defendant notice ae the 
goods seized were the rages : the plaintiffs. The goods were sold, however, 
and the proceeds received by the defendant. This action was btoaalt for their 
recovery. 

The question for the opinion of the court was whether, in the above circum- 
stances, the plaintiffs, as against the said Robert Taylor, were entitled to the 
said goods and chattels taken in execution by the defendant. 


Serjeant Manning for the plaintitts. 
Serjeant Channell (Overend with him) for the defendant. 





TINDAL, C.J.—LEver since Gordon v. Harper (1), it has been held that the 
plaintiff must have the right of possession, as well as the right of property, to 
maintain the action of trover. That case has been followed by several others, and 
I cannot distinguish it from this, except that there the right of possession was 
parted with for a certain time; here it was for an uncertain time. The right of the 
plaintiffs to the possession is only if default be made in payment of the debt on 
demand; but no demand appears to have been made, and, therefore, they were not 
in a situation to have the possession of the furniture at the time of the conversion, 
and consequently cannot recover them in trover. 


COLTMAN, J.—Cooper v. Willomatt (2) arose in circumstances somewhat analo- 
gous to the present case. There goods were demised to a party who was to deliver 
them up to the plaintiff on demand, and the party had himself wrongfully disposed 
of the property by selling it out and out. We held that the plaintiff might maintain 
trover without having made a demand, but it was expressly on the ground that 
the bailee had himself determined the bailment. Main’s Case (3), though not there 
cited, would have been an authority which would have expressly distinguished that 
case from Gordon v. Harper (1). Here, as my Lord in the course of the argument 


G 


I 
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A has pointed out, the plaintiff's right to the possession on demand was subject to the 
option of the other party of paying instead the mortgage-money. 


MAULE, J.-The present case cannot be distinguished from Gordon v. Harper 
(1), which has been always acted on, and cannot be overruled by us. 


CRESSWELL, J.—I am of the same opinion. The bill of sale did not give the 
plaintiffs a present right of possession to the goods, and this has not been altered 
by a sale by the sheriff. In order to entitle the plaintiffs to recover, there must 
have been a demand and a failure of payment; but here neither has happened. 


Judgment for defendant. 


GEE AND OTHERS v. LANCASHIRE AND 
YORKSHIRE RAIL. CO. 


[Court or Excureurr (Pollock, C.B., Bramwell, Channell and Wilde, BB.), 
November 14, 1860] 


[Reported 6 H. & N. 211; 30 L.J.Ex. 11; 3 L.T. 328; 
6 Jur.N.8. 1118; 9 W.R. 108; 158 E.R. 87] 


Contract—Breach—Damages—Remoteness of damage—Damages not in contem- 
plation of defendant at date of contract—Special circumstances not communi- 
cated to defendant. 

The defendants, common carriers, agreed with the plaintiffs to carry a 
quantity of cotton to the plaintiffs’ mill. The fact that the mill would be at a 
standstill if the cotton were not delivered immediately was not communicated 
to the defendants, and owing to delay in the delivery of the cotton the mill was 
kept idle for two-and-a-half days. In an action for damages the plaintiffs 
claimed the amount of wages paid to their workmen and their loss of profit 
during the time that the mill was idle. 

Held: the damages claimed did not arise naturally from the defendants’ 
breach of contract and could not reasonably be supposed to have been in the 
contemplation of both parties, and, therefore, they were not recoverable. 

Hadley v. Baxendale (1) (1854), post; 9 Exch. 341, appled. 


Notes. Considered: O'Hanlan v. Great Western Rail. Co. (1865), 6 B. & S. 484; 
Hobbs v. London and South Western Rail. Co., [1874-80] All E.R.Rep. 458; The 
Edison, [1933] All E.R.Rep. 144. Referred to: Boyd v. Fitt (1864), 11 L.T. 280; 
Wilson v. Newport Dock Co. (1866), L.R. 1 Exch. 177; The Arpad, [1934] All 
E.R.Rep. 326; Monarch Steamship Co. v. A/B. Karlshamns Oljefabriker, [1949] 
1 AN E.R. 1; Victoria Laundry (Windsor), Ltd. v. Newman Industries, Ltd., [1949] 
Al E.R. 997. 

As to theasure of damages in contracts, see 11 Hauspury’s Laws (8rd Edn.) 241 
et seq.; and for cases see 17 Dicust (Repl.) 91 et seq. 





Case referred to: 
(1) Hadley v. Baxendale (1854), post; 9 Exch. 841; 28 L.J.Ex. L195, 28 L108. 
69; 18 Jur..358: 2 W.R. 802; 2 0.L.R. 517; 156 E.R. 145; 17 Digest (Repl.) 
91, 99. 


Also referred to in argument : 


Le Peintur v. South Eastern Rail. Co. (1860), 2 L.T. 170; 8 Digest (Repl.) 152, 
959. 
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Fletcher v. Tayleur (1855), 17 C.B. 215 25 bai lP. 653-26, T0800; 1ao ae 
973; 17 Digest (Repl.) 95, 120. 

bmeed v. Foord (1859), 1 KE. & E. 602; 28 L.J.Q.B. 178; 82 L.7.0.8. 314; 6 
Jur.N.S. 291; 7 W.R. 266; 120 E.R. 1035; 17 Digest (Repl.) 128, 360. 


Appeal by the defendants, the Lancashire and Yorkshire Rail. Co. by Case Stated 
from an order of the Oldham County Court, in an action in which the plaintiffs B 
claimed from the defendants £20 10s. damages for breach of contract. The par- 
ticulars annexed to the summons stated that the defendants, as common carriers, 
agreed with the plaintiffs for reward to carry on their railway, and to deliver to 
the plaintiffs, fifteen bales of cotton, yet they broke their agreement by not carrying 
and delivering them within a reasonable time; but on the contrary neglected and 
refused to carry and deliver the same for seven days, whereby the plaintiffs were C 
injured in their trade and business as cotton spinners, and they were prevented 
from working their mill and machinery during each of the said days, and incurred 
expenses in compensating their workmen for loss of time, and lost great profits. 

A short time before these proceedings the plaintiffs rented a mill at Bottom-o’-the- 
Moor, near Oldham, which they intended to work, in addition to another mill which 
they had previously worked. At the beginning of the week commencing Jan. 22, D 
1860, the mill was ready, and the plaintiffs had engaged a number of hands for 
it. On Tuesday, Jan. 24, Thomas Gee, the first plaintiff, went to Liverpool and pur- 
chased a quantity of cotton for the mill. Ten bales of cotton, part of the purchase, 
were, on Thursday, Jan. 26, at about 11 a.m., delivered to the defendants at the 
station at Liverpool, to be carried to Oldham to the plaintiffs’ mill there. It was 
proved that the plaintiffs had been constantly in the habit of purchasing cotton at [Tf 
Liverpool for their old mill and having the same carried by the defendants; and 
that, on all former occasions, the cotton delivered to the defendants at Liverpool on 
the afternoon of one day had been delivered at the plaintiffs’ mill at Oldham by 
9 a.m. on the following morning at latest. 

The cotton in question was not delivered at the plaintiffs’ mill until Monday, 
Jan. 30 at 11.80 a.m.; and in consequence of the delay the plaintiffs’ mill was F 


prevented from being worked on Friday, Jan. 27, Saturday, 28 and half of Mon- 
day, 30. 
The plaintiffs claimed £20 10s. made up as follows : 
= Be 0. 
Plaintiffs’ work people were kept idle for the time, to whom they G 
had to pay wages > os ae aC a rhe 5 te ee 
Rent of the mill was £410 p-a. a date of which for the time 
in question was ... ae, Sin GRU ge 
Plaintiffs had £8,000 el are in ene inane interest on 
which for the time in question was ... _ a cee ven D2 Ces) 
Profits that they would have made ... hs a af ie LOS ae 


Thomas Gee stated in evidence that he made numerous inquiries of the defendants’ 
manager about the delivery of the cotton on Jan. 25, 26, 27 and 28 and on each 
occasion he told him that the mill was at a standstill solely on account of the non- 
delivery of the cotton and also that the plaintiffs would look to the defendants for 
compensation for the loss occasioned. In cross-examination Gee stated that the new I 
mill had not started working when the delay in delivery occurred but that it was 
in every respect ready to start on receipt of the cotton; that the fact that the mill 
would be at a standstill if the cotton was not delivered immediately was not stated 
to the defendants or their agent at Liverpool by the person who delivered the cotton 
there at the time of such delivery, and that the cotton was delivered to be carried 
in the ordinary way, without any special terms or contract as to delivery thereof 
at the plaintiffs’ mill at Oldham; and that the company had a daily delivery of 
goods at Oldham. 


iK 
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No witnesses were called by the defendants, but it was objected by their advocate 
that Hadley v. Baxendale (1) showed that the plaintifis were not entitled to the 
damages they sought to recover. The judge in directing the jury said that the 
question of neglect was not disputed by the defendants, because the plaintiffs estab- 
lished it in their evidence, and it was not contradicted that he thought it was too 
nice to seek as damages the interest on capital, and the proportion of rent, and he 
should tell the jury not to consider these two items in estimating the damage to 
which the plaintiffs were entitled; but when under circumstances such as existed in 
the present case, by neglect of the carrier, a man had no material to carry on his 
business, he had a right, in his opinion, to charge as legal damage such loss as 
naturally and immediately arose from the stoppage of his mill. That the question 
they would have to decide was what has been the actual loss and actual detriment 
that the plaintiffs had suffered by the non-arrival in due course of the cotton. The 
plaintiffs were entitled to the money they had actually paid as wages, £7. The rent 
and the interest on capital were matters too remote for a calculation of damage, but 
the profit the plaintiffs would have made was a fair subject of calculation, and Gee 
put it at £7 10s. No doubt, however, Gee had calculated it at the highest 
amount. The jury would, therefore, give such damages as they should think 
proper over £7, such amount, in fact, as in their opinion would be the actual 
loss and detriment that the plaintiffs had suffered by the non-arrival of the cotton 
in due course. 

The jury found a verdict for the plaintiffs with £15 damages. The defendants, 
being dissatisfied with the judge’s direction relating to damages appealed. 


Gray for the defendants. 
Wheeler for the plaintiffs. 


POLLOCK, C.B. appeal from a county court, 
on the ground that the county court judge misdirected the jury before whom the 
cause was tried; and that there was an error in the direction which he gave to the 
jury in respect of two of the items claimed by the plaintiffs’ particulars of damage. 
IT am of opinion that there was a misdirection in point of law, and that the cause 
should be sent down again for another trial. 

The summing-up of the judge was not susceptible of two interpretations. He 
had told the jury that the plaintiffs were legally entitled to damages for the loss 
actually occasioned by the stoppage of the mill, and that having estimated the loss 
of profit, they ought to give it. Was the ruling in accordance with the law as laid 
down in Hadley v. Baxendale (1)? The damage did not accrue from the non-arrival 
of the cotton alone; but was the consequence of the non-arrival coupled with the 
fact that the plaintiffs had no cotton to resort to? If it could have been proved 
that every carrier must know that when cotton did not arrive, the particular mill 
to which it was consigned would be kept from work, and that when cotton is de- 
livered to a railway company to carry it is also notice that the mill to which it is 
to be delivered is stopped, and the men employed there at a standstill, waiting for 
that particular cotton, then such a ruling might probably be correct. The railway 
company would then have the option of saying, ‘‘We will not take the responsibility 
upon ourselves unless you agree to pay a very much higher price for it accordingly, 
and so insure the extra risk.”’ 

No doubt the company would be bound to carry goods at a reasonable rate, with 
ordinary care; but this is an extra risk sought to be imposed on them withous any 
special contract or any proof or evidence of the course of trade of these mills, 





_ that the railway company knew anything about it, or (if there be any such limited 


working of the mills) that only one quantity of goods is consigned at a time, that 
the mills and men are stopped till another is supplied, which must be delivered in 
a particular time or the men’s wages go on without work, the mills stopped, and 
the profits lost. The judgment in Hadley v. Baxendale (1) is correct, but that was 
not followed by the judge on this occasion; the plaintiffs’ loss was occasioned partly 
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from the delay in the delivery by the defendants, but also partly from the plaintiffs A 
having no other cotton to go on with, which was not the fault of the defendants. 


BRAMWELL, B.—I am of the same opinion. The damages will very probably 
be the same on the next occasion as they were at the first trial. I at first doubted 
whether the judge had not laid down correctly the case to the jury, but, as it is 
reported to us by the case, I think he has not. Hadley v. Baxendale (1) is correct. B 
It is there said : 


‘Where two parties have made a contract which one of them has broken, the 
damages which the other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be considered either arising 
naturally, i.e., according to the usual course of things from such breach of 
contract itself, or such as may reasonably be supposed to have been in the © 
contemplation of both parties at the time they made the contract as the probable 
result of the breach of it.’’ 


If the special circumstances under which the contract was actually made were 
communicated by the plaintiffs to the defendants, and thus known to both parties, 
the damages resulting from the breach of such a contract which they would reason- D 
ably contemplate would be the amount of injury which would ordinarily follow from 
a breach of contract under these special circumstances so known and communicated. 

On the other hand, if these special circumstances were wholly unknown to the party 
breaking the contract, he, at the most, could only be supposed to have had in his 
contemplation the amount of injury which would arise generally, and in the great 
multitude of cases not affected by any special circumstances, from such a breach E 
of contract. For, had the special circumstances been known, the parties might 
have specially provided for the breach of contract by special terms as to the damages 

in that case, and of this advantage it would be very unjust to deprive them. These 
are the principles by which the jury ought to be guided in estimating the damages 
arising out of breach of contract. 

If the defendants break their contract to carry the plaintiffs’ goods, then the FE 
first thing is to find out the loss sustained in consequence, and next to abide by 
the law as laid down in Hadley v. Baxendale (1). Suppose the cotton-spinners 
have no goods for consumption on their premises at the time when others are bought 
and sent, the plaintiffs are not to recover more damages from the defendants in 
consequence of it. We cannot say, as a matter of law, that the plaintiffs are to 
recover these two items objected to, although as a matter of fact the circumstances G 
may be stated to the jury. Counsel for the plaintiffs says the whole summing-up 
should be looked at together, and no doubt that is so, and as a proposition of fact, 
if stated or left in that way, it would be right; but here it is not susceptible of that 
interpretation. [His Lorpsuip referred to the Case Stated, and the ruling of the 
county court judge.] I cannot say that that is correct in point of law; therefore, 
the summing-up was erroneous and open to the vice which has been pointed out. H 


CHANNELL, B.—I am also of opinion that the defendants are entitled to the 
judgment of the court, and that the rule as laid down in Hadley v. Baxendale (1) 
is correct. We are not to take, it is true, one part of the summing-up alone, but 
to see if, on looking at all, we can construe the whole as a correct summing-up in 
point of law; but doing so, and looking at the whole of it, it seems to me from the 
case, that the judge directs the jury that the plaintiffs were entitled to the money [ 
they had actually paid as wages of £7, and the profit the plaintiffs would have made 
if the cotton had arrived in due course, and [I cannot but think a new trial ought to 
be granted for this misdirection. 


WILDE, B.—I am of the same opinion. There are four items in the plaintiffs’ 
particulars of claim, two of which are objected to with reference to the direction 
civen to the jury on them, one of £7 for workmen's wages when the plaintiffs’ mill 
is alleged to have been kept idle for the non-delivery of this cotton in due course, 


D 
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and the other of £7 10s. for the profit the plaintiffs would have made by working 
their mill for the time in question. JI do not think the summing-up of the judge 
with reference to these two items is susceptible of the interpretation counsel for 
the plaintiffs has put on it. No doubt it was laid down from the case, as stated to 
us, that the plaintiffs were entitled to these as legal damage. 

[His Lorpsurp read the summing-up as stated in the Case, and continued : ] 
The only question is whether that is correct according to Hadley v. Barendale (1), 
where it was held that the damages which one party ought to receive in respect of 
a breach of contract by another should be such as may fairly and reasonably be 
considered, either arising naturally, i.e., according to the usual course of things, 
from such breach of contract itself, or such as may reasonably be supposed to have 
been in the contemplation of both parties at the time they made the contract, as 
the probable result of the breach of it. 

Here this is not the consequence arising naturally, or such as was supposed to 
have been in the contemplation of the parties, but partly because the plaintiffs have 
no other cotton to go on with to keep their mill at work, and it was not solely the 
fault of the defendants. It was said there was a general rule that, in a feverish 
or excited state of the market, the cotton or millowners only bought their goods as 
it were from hand to mouth; that the defendants well knew it, and that the mill 
was stopped at this time when the goods were to have been sent off. I know no 
such general rule, nor was there any evidence of it in this case. Those matters 
indeed are not the legal measure of damage; nor is it the province of a judge to 
tell the jury what specifically they are to find as damage—there is no legal measure 
of damage at all. The facts are to be stated to the jury, and the damages are 
peculiarly for them to determine. The circumstances of this case will not support 
the ruling of the judge at the trial, and for these reasons I think it wrong, and that 
there should be a new trial. 


Appeal allowed ; order for a new trial. 
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MAY v. BURDETT 


[Court or Queen's Bencu (Lord Denman, C.J., Patteson, Coleridge and Wight- 
man, JJ.), January 18, 15, 26, 1846] 


[Reported 9 Q.B. 101; 16 L.J.Q.B. 64; 7 L.T.O.8. 253; 
10 Jur. 692; 115 E.R. 1213] 


Animal—Ferae naturae—Injury to plaintiff—Ferocious nature known to keeper— 

No default on part of keeper—Iiability of keeper. 

The plaintiff was attacked by a monkey kept by the defendant, which the 
defendant knew was of a mischievous and ferocious nature, and accustomed to 
attack and bite mankind. In an action for damages for the injuries which the 
plaintiff sustained there was no averment of negligence or of default in the 
securing or taking care of the animal on the part of the defendant. 

Held: a person who kept an animal accustomed to attack and bite mankind, 
with knowledge that it was so accustomed, was prima facie liable in an action 
on the case at the suit of any person who was attacked and injured by the 
animal without any allegation of negligence or default in the securing or taking 
care of it; the gist of the action was the keeping of the animal after knowledge 
of its mischievous propensities. 

Per Curiam: (i) It would be no defence if the monkey had escaped, without 
default on the part of the defendant, and had committed the injuries while at 
large, because the monkey being ferae naturae, a person keeping such an animal 
must keep it secure at all events; (ii) it might, however, be a defence if the 
injury was solely occasioned by the wilfulness of the plaintiff after warning, 
but the court would express no opinion as to this. 


Notes: Applied: Jackson v. Smithson (1846), 15 M. & W. 563. Considered : Card 
v. Case (1848), 5 C.B. 622. Distinguished: Hill v. Balls (1857), 2 H. & N. 299; 
Filburn v. People’s Palace and Aquarium Co. (1890), 25 Q.B.D. 258. Considered : 
Marlor v. Ball (1900), 16 T.L.R. 239; Baker v. Snell, [1908-10] All E.R.Rep. 398. 
Referred to: Rylands v. Fletcher, [1861-73] All E.R.Rep. 1; Cooke v. Waring 
(1863), 2 H. & C. 332; Smith v. Cook (1875), 1 Q.B.D. 79; Jones v. Lee, [1911-13] 
All E.R.Rep. 318; Charing Cross, West End, and City Electricity Supply Co., Ltd. 
v. London Hydraulic Power Co., [1914-15] All E.R.Rep. 85; Knott v. L.C.C., 
[1933] All E.R.Rep. 172; Gould v. McAuliffe, [1941] 1 All E.R. 515; Read v. 
J. Lyons & Co., [1946] 2 All E.R. 471; Pearson v. Coleman Bros., [1948] 2 All 
E.R. 274; Rands v. McNeil, [1954] 3 All E.R. 593. 

As to injuries caused by dangerous animals, see 1 Haissury’s Laws (8rd Edn.) 
666-667; and for cases see 2 Diarst (Repl.) 328-330. 


Cases referred to: 
(1) Thomas v. Morgan (1835), 2 Cr.M. & R. 496; 1 Gale, 172; 5 Tyr. 1085; 5 
L.J.Eix. 64; 150 E.R. 214; 2 Digest (Repl.) 385, 593. 
(2) Mason v. Keeling (1699), 1 Ld. Raym. 606; 12 Mod. Rep. 382; 91 E.R. 1305; 
2 Digest (Repl.) 382, 566. 
(8) Smith v. Pelah (1747), 2 Stra. 1264; 93 E.R. 1171; 2 Digest (Repl.) 879, 546. 


Also referred to in argument: 

Anon. (1587), 1 Dyer, 25 b; 78 E.R. 56; 2 Digest (Repl.) 376, 526. 

Jenkins v. Turner (1696), 1 Ld. Raym. 109; 2 Salk. 662; 91 E.R. 969; 2 Digest 
(Repl.) 385, 592. 

R. v. Huggins (1780), 17 State Tr. 809; 2 Ld. Raym. 1574; 1 Barn.K.B. 396; 
Fitz-G. 177; 2 Stra. 883; 92 E.R. 518; 2 Digest (Repl.) 328, 214. 

Scetchet v. Eltham (1681), 1 Freem.K.B. 534; 89 H.R. 400; 2 Digest (Repl.) 333, 
235. 

Buzentine v. Sharp (1696), 8 Salk. 12; 91 E.R. 661; sub nom. Bayntine v. Sharp, 
1 Lut. 90; 2 Digest (Repl.) 338, 237. 
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Michell (Michael) v. Allestry (1676), 8 Keb. 650; 2 Lev. 172; 84 E.R. 982; sub 
nom. Mitchil v. Alestree, 1 Vent. 295; 2 Digest (Repl.) 331, 226. 

Dinan Vie Bel (186), 5 M. & §.. 198; 1. Stark: 287; 105. E.R. 1023;.386 Digest 
(Repl.) 80, 431. 

Townsend v. Wathen (1808), 9 East, 277; 103 E.R. 579; 2 Digest (Repl.) 3875, 
522. 

Blackman v. Simmons (1827), 8 C. & P. 188; 2 Digest (Repl.) 381, 224. 

Curtis v. Mills (1833), 5 C. & P. 489; 2 Digest (Repl.) 880, 552. 

Cropper v. Matthews (1659), 2 Sid. 127; 82 E.R. 1293; 2 Digest (Repl.) 3882, 565. 

Brock v. Copeland (1794), 1 Esp. 203; 2 Digest (Repl.) 879, 547. 

Leame v. Bray (1808), 3 East 593; 102 E.R. 724; 43 Digest 420, 429. 

Jordin v. Crump (1841), 8 M..& W. 782; 11 L.J.Ex: 74; 5 Jur. 1118; 151 E.R. 
1256; 2 Digest (Repl.) 375, 518. 

Jones v. Perry (1796), 2 Esp. 482; 2 Digest (Repl.) 882, 569. 

Hartley v. Harriman (1818), 1B. & Ald. 620; 106 E.R. 228; 2 Digest (Repl.) 382, 
062. 


Rule Nisi to arrest judgment in an action by the plaintiff, Sophia May, the wife 
of Stephen May, for damages for injuries caused by a monkey kept by the defen- 
dant Burdett. 

The declaration stated that defendant, before and at the time of the damage and 
injury hereinafter mentioned to Sophia, the wife of the plaintiff Stephen May, 
wrongfully and injuriously kept a monkey, he, the defendant, well knowing that the 
monkey was of a mischievous and ferocious nature and was used and accustomed 
to attack and bite mankind, and that it was dangerous and improper to allow the 
monkey to be at large and unconfined: which monkey, while the defendant kept 
the same as aforesaid, heretofore and before the commencement of this suit, to 
wit on Sept. 2, 1844, did attack, bite, wound, lacerate and injure the plaintiff’s wife, 
whereby she became and was greatly terrified and alarmed, and became and was 
sick, sore, lame and disordered, and so remained and continued for a long time, 
to wit from the day and year last aforesaid to the time of the commencement of this 
suit; whereby, and in consequence of the alarm and fright occasioned by the 
monkey so attacking, biting, wounding, lacerating and injuring her as aforesaid, 
she has been greatly injured in her health. The defendant denied liability. At 
the trial, before Wicutman, J., at the sittings in Middlesex after Hilary term, 1845, 
a verdict was found for the plaintiff with £50 damages. The defendant, in the 
ensuing term, obtained a rule to show cause why judgment should not be arrested. 


Watson and Couch showed cause against the rule. 
Cockburn and Pickering supported the rule. 


Cur. adv. vult. 


June 2, 1846. LORD DENMAN, C.J., read the following judgement of the 
court.—This was a motion to arrest the judgment in an action on the case for 
keeping a monkey which the defendant knew to be accustomed to bite people, and 
which bit the female plaintiff. The declaration stated that the defendant wrong- 
fully kept a monkey, well knowing that it was of a mischievous and ferocious 
nature and used and accustomed to attack and bite mankind, and that it was 
dangerous to allow it to be at large; and that the monkey, while the defendant kept 
the same as aforesaid, did attack, bite, and injure the female plaintiff, whereby 
she became injured in her health. It was objected, on the part of the defendant, 
that the declaration was bad for not alleging negligence or some default of the 
defendant in not properly or securely keeping the animal; and it was said that. 


— consistently with this declaration, the monkey might have been kept with due and 


proper caution, and that the injury might have been entirely occasioned bv the 
carelessness and want of caution of the plaintiff herself. 
A great many cases and precedents were cited upon the argument; and the con- 


b] 
clusion to be drawn from them appears to us to be that the declaration is good 
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upon the face of it; and that whoever keeps an animal accustomed to attack and 
bite mankind, with knowledge that it is so accustomed, is prima facie liable in an 
action on the case at the suit of any person attacked and injured by the animal, 
without any averment of negligence or default in the securing or taking care of it. 
The gist of the action is the keeping the animal after knowledge of its mischievous 
propensities. 


The precedents, both ancient and modern, with scarcely an exception, merely . 


state the ferocity of the animal and the knowledge of the defendant, without any 
allegation of negligence or want of care. A great many were referred to upon the 
argument, commencing with the Rrecisrrr and ending with Thomas v. Morgan (1), 
and all in the same form, or nearly so. In the Reaisrer, 110, 111, two precedents 
of writs are given, one for keeping a dog accustomed to bite sheep, and the other 
for keeping a boar accustomed to attack and wound other animals. The cause of 
action, as stated in both these precedents, is the propensity of the animals, the 
knowledge of the defendant, and the injury to the plaintiff; but there is no allega- 
tion of negligence or want of care. In Mason v. Keeling (2), much relied upon on 
the part of the defendant, want of due care was alleged, but the scienter was 
omitted; and the question was, not whether the declaration would be good without 
the allegation of want of care, but whether it was good without the allegation of 
knowledge, which it was held that it was not. 

No case was cited in which it had been decided that a declaration stating the 
ferocity of the animal and the knowledge of the defendant was bad for not averring 
negligence also; but various dicta in the books were cited to show that this is an 
action founded on negligence, and, therefore, not maintainable unless some negli- 
gence or want of care is alleged. In Comyns’s Diasst, tit. Action upon the case 
for Neghgence (A 5), it is said that “‘an action upon the case lies for a neglect in 
taking care of his cattle, dog, etc.’’; and passages were cited from the older authori- 
ties, and also from some cases at nisi prius, in which expressions were used showing 
that, if persons suffered animals to go at large, knowing them to be disposed to do 
mischief, they were liable in case any mischief actually was done; and it was 
attempted to be inferred from this that the lability only attached in case they were 
suffered to go at large or to be otherwise ul secured. 

But the conclusion to be drawn from an examination of all the authorities appears 
to us to be this: that a person keeping a mischievous animal with knowledge of its 
propensities is bound to keep it secure at his peril, and that, if it does mischief, 
negligence is presumed, without express averment. The precedents as well as the 
authorities fully warrant this conclusion. The negligence is in keeping such an 
animal after notice. Smith v. Pelah (3), and a passage in 1 Hatn’s Pueas or THE 
Crown, 480, put the hability on the true ground. It may be that, if the injury 
was solely occasioned by the wilfulness of the plaintiff after warning, that may be 
a ground of defence, by plea in confession and avoidance: but it is unnecessary to 


A 


H 


give any opinion as to this; for we think that the declaration is good upon the face 


of it, and shows a prima facie liability in the defendant. 

It was said, indeed, further, on the part of the defendant, that, the monkey being 
an animal ferae naturae, he would not be answerable for injuries committed by it, 
if it escaped and went at large without any default on the part of the defendant, 
during the time it had so escaped and was at large, because at that time it would 
not be in his keeping nor under his control; but we cannot allow any weight to this 
objection: for, in the first place, there is no statement in the declaration that the 
monkey had escaped, and it is expressly averred that the injury occurred while the 
defendant kept it: we are besides of opinion, as already stated, that the defendant, 


if he would keep it, was bound to keep it secure at all events. The rule, therefore, 


will be discharged. 
Rule discharged. 
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DOE d. SHALLCROSS v. PALMER AND OTHERS 


[Court oF QurENn’s Bencn (Lord Campbell, C.J., Patteson, Coleridge and Wight- 
man, JJ.), January 20, 29, February 1, May 5, 1851] 


B [Reported 16 Q.B. 747; 20 L.J.Q.B. 367; 17 L.T.O.S. 252; 
153.2). 689: 1s Jur. 836; ELT Bi. L067 | 


Will—Alteration—Time of making—Presumption—After execution of will—Re- 
buttal—Hvidence—Declaration by testator—Production of draft will or in- 
structions to solicitor. 

There is a presumption that an alteration made in a will was made after 
the will was executed, but that presumption is rebuttable, the onus being cast 
on the person who seeks to derive an advantage from the alteration to adduce 
evidence from which it may be inferred that the alteration was made before 
the will was executed. That evidence may be of declarations made by the tes- 
tator semble, before and nearly down to the date of the will) of his intention 
to provide by his will for the person relying on the alteration, or it may be pro- 

'D vided by the production of a draft will corresponding with the will in its 
altered form, or written instructions to a solicitor to draw a will in the altered 
form, or by proof of verbal instructions to that effect. A declaration by the 
testator, made after the will was executed, that the alteration in the will 
had been made before the execution of the will would be inadmissible. 


jm Notes. Applied: In the Goods of Foley (1855), 2 Kec. & Ad. 206; In the Goods 
of Ripley (1858), 1 Sw. & Tr. 68. Considered: Williams v. Ashton (1860), 1 John. & 
H. 115. Applied: Re Sykes (1873), L.R. 3 P. & D. 26. Considered: In the Goods 
of Adamson (1875), L.R. 3 P. & D. 253; Sugden v. Lord St. Leonards, [1874-80] 
All E.R.Rep. 21. Applied: Dench v. Dench (1877), 2 P.D. 60; Atkinson v. Morris, 
[1897] P. 40; Re Jessop, [1924] All E.R.Rep. 692. Considered: In the Estate of 
[F Oates, Callow v. Sutton, [1946] 2 All E.R. 735. Referred to: In the Goods of 
Hardy (1861), 30 L.J.P.M. & A. 142; Staines v. Stewart and Jones (1861), 31 
L.J.P.M. & A. 10; Christmas v. Whinyates (1863), 82 L.J.P.M. & A. 78; Quick v. 
Quick and Quick (1864), 3 Sw. & Tr. 442; Woodward v. Goulstone, [1886-90] All 
K.R.Rep. 234. 
As to alterations in a will, see 89 Hanspury’s Laws (3rd Edn.) 885—887: and for 
G cases see 44 DicEst 805-315. 


Cases referred to: 
(1) Cooper v. Bockett (1846), 4 Moo.P.C.C. 419; 4 Notes of Cases. 685; 10 Jur. 
931; 138 E.R. 865, P.C.; 44 Digest 811, 1440. 
(2) Doe d. Allen v. Allen (1840), 12 Ad. & El. 451; 4 Per. & Dav. 220: 9 Lid QrB. 
395; 4 Jur. 985; 113 E.R. 882; 44 Digest 633, 4648. 
H (3) Doe d. Klis v. Hardy (1886), 1 Mood. & R. 525; 174 F.R. 181, N.P.: 44 
Digest 220, 447. 
(4) Bateman v. Pennington (1840), 8 Moo.P.C.C. 223; 18 E.R. 95; 44 Digest 250. 
EBT: 
(5) Earl of Newburgh v. Countess Dowager of Newburgh (1820), 5 Mad. 364; on 
| appeal (1825), Sugden’s Law of Property, 367; 8 Bing. at p. 254, H.L.; 44 
I Digest 625, 4555. 
(6) Miller v. Travers (1832), 8 Bing. 244; 1 Moo. & S. 842; 1 L.J.Ch. 157; 1381 
E.R. 895; 44 Digest 625, 4559. 
(7) Doe d. Hiscocks v. Hiscocks (1839), 5 M. & W. 368; 2 H. &N. 04; 9 L.J.Ex. 
27; 3 Jur. 955; 151 E.R. 154; 44 Digest 543, 3609. 


Also referred to in argument: 
Bond v. Seawell (1765), 8 Burr. 1773; 1 Wm. BI. 454, n.; 97 E.R. 1092; 44 Digest 
288, 1153. 
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Hope v. Harman (1847), 16 Q.B. 751, n.; 8 L.T.0.8. 554; 11 Jur. 1097; 117 Ek. 
1069; 44 Digest 232, 573. 

Knight v. Clements (1888), 8 Ad. & El. 215; 3 Nev. & P.K.B. 875; 1 Will. Woll. & 
H. 280; 7 L.J.Q.B. 144; 2 Jur. 895; 112 E.R. 819; 6 Digest (Repl.) 363, 2616. 

Hippesley v. Homer (1804), Turn. & R. 48, n. 

Thomas d. Evans v. Thomas (1796), 6 Term Rep. 671; 101 E.R. 764; 44 Digest 
618, 4403. 

Whitaker v. Tatham (1831), 7 Bing. 628. 


Rule Nisi to enter a verdict for the lessor of the plaintiff in an action for eject- 
ment for cottages and a garden in the borough of Stafford. 

At the trial, before Lorp Camese.y, C.J., at the Stafford Summer Assizes in 1850, 
it appeared that the lessor of the plaintiff claimed as devisee of Francis Brookes. 
Francis Brookes was the heir-at-law of his brother Colonel William Brookes, who died 
in 1884, seised in fee of the premises in question. The defendant Palmer claimed, 
in right of his wife Appollina, as devisee of William Brookes. The will under which 
he claimed was entirely in the handwriting of William Brookes, duly executed and 
attested, and date July 27, 1833. It appeared on the face of it that it had originally 
been drawn so as to devise the property in question to Francis Brookes in fee, and 
that, by interlineations in the handwriting of William Brookes, this devise was 
changed into a devise to Francis Brookes for life with remainder to the defendant, 
Appollina Biddulph. The question in the cause was whether the alterations were 
made before or after execution of the will. In the will, which was produced at the 
trial, the material clause stood as follows : 


‘I do give and bequeath to Francis Brookes, of Moss Pit Bank, in the county 
of Stafford, gentleman, all those six lots of land and houses which I purchased 
from Mr. John Allan Stokes, and situate in the Crabbery and Church Lanes 
during his natural life and at his decease the Churchyard Cottages to descend 
[his heirs and assigns for ever] I also give and 
to Mary Thornton and at her death to Ann Thornton her daughter—Noah’s 
Ark cottages and garden to Appollina Biddulph, daughter of Mary Ann Biddulph. 
I do bequeath to the said Francis Breokes the sum of £1,000 to be realized 
from my funds in the Bengal treasury’’ etc. 


The words within brackets were cancelled with a pen, but so as to be still legible; 
the words printed in italics were interlineations. The Noah’s Ark cottages and 
earden were the premises sought to be recovered in this action. Appollina Bid- 
dulph, the wife of one of the defendants, was a natural daughter of Francis Brookes. 
The testator had purchased these premises after the making of a prior will which he 
had revoked. By the will of July 27, 1833, he disposed of the whole of his real and 
personal property, without making any provision for Appollina Biddulph, except by 
the above mentioned limitation of the premises in question. ‘The execution of the 
will was proved by two of the subscribing witnesses. The testator signed the will 
in their presence, and said it was his will; but they were not informed of the 
contents. Charles Dawson, one of the executors, swore that the testator killed 
himself on the morning of April 5, 1834 and that he (the witness), on the same day, 
went to the testator’s house in Stafford, and received from Mary Thornton, who 
had been his housekeeper and mistress, the will of July 27, 1833, enclosed in an 
envelope with three seals upon it, then unbroken. It was folded like a letter, with 


an endorsement upon it in the testator’s handwriting, and in the envelope was a 
letter from him addressed to the witness. Ann Lockesly, who had lived as servant 


with the testator, swore that two or three months before his death she saw him 
ceive the packet containing the will to Mary Thornton, saying: ‘‘Mary, take this 
and keep it; if it should be wanted and I am not in the way, you will have it in 
your possession.’’ 


H 
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The defendants’ counsel contended that the presumption was that the altera- 
tion in the devise was made before the will was executed, but the Lord Chief 
Justice, on the authority of Cooper v. Bockett (1), held the contrary. The defendants’ 
counsel then proposed to call witnesses to prove declarations ol the testator, before 
the will was executed, that he intended to make provision by his will for Appollina 
Biddulph. This evidence was objected to, but the Lord Chief Justice received it, 
subject to the opinion of the court upon its admissibility. Dr. Knight, a physician 
at Stafford, was then called, and stated, in his examination in chief, that he knew 
the testator well, and attended him professionally; that he was one of his executors ; 
that he had heard him talk of a testamentary disposition; and that he had frequently 
heard the testator say that he would make provision for Appollina Biddulph, of 
whom he appeared to be very fond. In cross-examination, the witness said that in 
the latter end of 1833 (but he was indistinct as to the time) he applied to the 
testator for a loan of money for his brother Francis, and the testator said, ‘‘I cannot 
assist my brother; I have provided for his natural daughter.’’ Ann Lockesly was 
recalled, and stated that, many a time before the will was executed in July, she 
had heard the testator say that, die when he might, he would leave Appollina two 
or three houses, and that he would leave the Churchyard cottages to Mary Thornton 
for her life, and afterwards to Ann Thornton, his own natural daughter, who was 
then at school. Charles Passman, an attorney at Stafford, swore that in 1830 he 
received instructions from the testator to prepare a will of which he produced a 
draft, containing a legacy of £500 to Appollina Biddulph, payable at the age of 
twenty-one, the interest to be applied to her maintenance. There was a will en- 
grossed from this draft and executed. The testator was not then possessed of the 
property in question. He went to India immediately after, and remained there two 
years. The defendants’ counsel likewise contended that the appearance of the will 
afforded evidence that the alteration must have been made before it was executed; 
it was said that this was shown by the appearance of the folds, and of the ink upon 
it. 

The Lord Chief Justice permitted the jury to look at the will and left it to them 
to say whether, from the evidence, they were satisfied that the alteration was made 
before the will was executed. The jury said they were so satisfied. The Lord 
Chief Justice then directed a verdict for the defendants, with leave to move to 
enter a verdict for the lessor of the plaintiff if the court should be of opinion that 
there was no admissible evidence to show that the alteration was made before the 
will was executed. In the ensuing term, accordingly, a rule nisi was obtained on 
behalf of the plaintiff’s lessor. 


Keating and Whitmore showed cause against the rule. 
Whateley and Phipson supported the rule. 


Cur. adv. vult. 


May 5, 1851. LORD CAMPBELL, O©.J., read the following judgment of the 
eourt in which he stated the facts, and continued: After a long and very attentive 
consideration of the authorities and the arguments on both sides, we have come to 
the conclusion that the verdict for the defendant rests on legitimate evidence, and 
that it ought not to be disturbed. | 

We agree that there is a presumption that the alteration was made after the 
will was executed, and, of course, this presumption must stand till some evidence 
is adduced to rebut it. We are not absolutely bound by Cooper v. Boclkett (1) as 
if that were a decision of the House of Lords, the tribunal to which an appeal 
lies in the last resort from the courts of common law, but we entirely approve of 
that decision. We are not called upon to give an opinion respecting an alteration 


- apparent on the face of a deed or of a negotiable instrument. But, having regard 


to the Statute of Frauds, and to the Wills Act, 1837, respecting wills, we entertain 
no doubt that the onus is cast upon the party who seeks to derive an advantage 
from such an alteration in a will, to adduce some evidence from which the jury 
may infer that the alteration was made before the will was executed. Without this 
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rule there would be a dangerous facility given to a testator to alter a holograph 
will after its execution; all wills might be altered by false declarations, and the 
presumption contended for by the defendant is inconsistent with s. 21 of the Wills 
Act, which enacts : 


“No obliteration, interlineation, or other alteration made in any will after the 
execution thereof shall be valid... unless such alteration shall be executed in 
like manner as hereinbefore is required for the execution of the will. . .”’ 


Then follows the exception that the signature and attestation in such a case may be 
in the margin instead of at the foot of the will. 

We have to consider, therefore, whether in this case there was any admissible 
evidence to rebut the presumption. The evidence relied upon consisted of declara- 
tions by the testator, frequently made, before and nearly down to the time when 
the will was executed, that he intended to make provision by his will for Appollina 
Biddulph (the present defendant Mrs. Palmer), coupled with the fact that without 
this alteration the will, which disposes of the whole of his property, real and per- 
sonal, makes no provision for her. Are these declarations admissible evidence to 
rebut the presumption? Or, in other words, ought the judge to have received this 
evidence, and to have told the jury that from this evidence they would be justified 
in inferring that the alteration had been made at the time when the will was 
executed, although they were not bound to do so? 

It may be convenient, first, to consider the question, whether, if in a will which 
is not in the handwriting of the testator an alteration appears, evidence might be 
received of previous declarations by him that he intended to dispose of his property 
in the manner in which it is disposed of by the will in its altered form. If the 
draft of the will could be produced, corresponding with the will in its altered form, 
would it not be admissible evidence, and might not the jury infer from it that 
before the will was executed the draft and the will had been compared, and the 
mistake rectified? Would not written or verbal instructions from the testator to 
his solicitor to draw the will in the altered form be equally admissible? In what 
respect do such verbal instructions differ, for this purpose, from a contemporaneous 
declaration by the testator to another person that he had determined in his will 
to dispose of his property in the manner carried into effect by the will as altered? 
What distinction can be drawn between the draft of the will or the written instruc- 
tions for the will, and the verbal declaration of the testator’s intention, except as 
to the strength of the evidence which they respectively afford ? 

As to admissibility, they all seem to rest on the same principle, and, if the verbal 
declaration of intention must be rejected, so must the draft of the will with the 
initials of the testator affixed to it. It would not be very creditable to the law if 
such evidence were to be excluded, as a logical inference might be fairly drawn 
from it respecting the priority of two events, that is to say, the making of the 
alteration and the execution of the will, and I am not aware of any principle, rule 
of law, decided case or dictum against the admissibility of such evidence. I allow 
we cannot be guided alone by the consideration that both parties claim under the 
testator, for declarations of the testator after the time when a controverted will 
is supposed to have been executed would not be admissible to prove that it had 
been duly signed and attested as the law requires; and, for the same reason, a 
declaration by the testator, after the will was executed, that the alteration had been 
made previously would be inadmissible. But the previous declarations of the tes- 
tator as to his testamentary intentions do not seem to be liable to the same objec- 
tions. They demonstrate that the alteration is not an afterthought; they cannot 
have been uttered with any view of evading the law respecting the execution of 
wills; and they still leave upon the devisee the burden of proving by reasonable 
evidence that this law has been complied with. 

There certainly is evidence which, in particular cases, would weigh with a reason- 
able man in forming a belief on a doubtful question, and which the law excludes 
because, if generally admitted it would more frequently mislead than guide to a 
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just conclusion. But this evidence is not of that nature, for, although it may vary 
very much with respect to the weight to be given to it, it seems liable to no greater 
objection than the declarations of the testator respecting his testamentary intentions 
where a will is impeached on the ground of incompetency or of fraud. If declara- 
tions of the testator are receivable to rebut the presumption respecting an altera- 
tion in a will in the handwriting of another person, is there to be a different rule 
as to a holograph will? There being a greater facility in altering such a will after 
its execution, the declarations may be entitled to less weight, but surely, if they 
are admitted with respect to the alteration of one class of wills, they cannot be 
excluded with respect to the other. 

Although no decision can be quoted in which such evidence for rebutting this 
specific presumption has been admitted, no case has occurred in which it has been 
rejected, and in cases closely analogous similar evidence has often been received. 
Declarations of the testator have been admitted to rebut the presumption that a 
legacy is satisfied by a provision in the lifetime of the testator, and to rebut the 
presumption as to an executor being entitled to the residue of the personal estate. 
Not only where the competency of the testator is in dispute, but in all cases where 
there is any imputation of fraud in the making of the will, the declarations of the 
testator are admitted respecting his dislike or affection for his relations, or those 
who appear in the will to be the objects of his bounty, and respecting his intentions 
either to benefit them or to pass them by in the disposition of his property: Doe d. 
Allen v. Allen (2), and Doe d. Ellis v. Hardy (8). 

Bateman v. Pennington (4), although not adverted to in the argument, appears 
entitled to great consideration. The executors of Richard Sparling Berry, the tes- 
tator having died suddenly, propounded for probate in the Prerogative Court of 
Canterbury two papers found in his escritoire. The first was a will written in ink, 
with the date, October 5, 1837, written in pencil in the third line, with the signature 
of the testator likewise written in pencil, and preceded by the following words also 
written in pencil: “‘In case of accident I sign this my will.’’ This paper had a 
clause of attestation, but without the subscription of any witness. The other paper, 
without date, in the form of a will, was subscribed by the testator in ink; this 
paper had a clause of attestation without the subscription of any witness. The 
deceased at the time of his death was seised of real estates and possessed of personal 
property of great value which were all disposed of by these testamentary papers. 
Prima facie, these papers were not entitled to probate, the presumption being that 
they were only deliberative, and Sir Herpert JENNER rejected an allegation, in 
support of them, which relied chiefly upon the declaration in pencil—‘‘In case of 
accident I sign this my will.’’ But upon appeal to the Judicial Committee this 
sentence was reversed, and, the cause being then retained, probate was granted, 
although the date and signature, being in pencil, were presumptively deliberative, 
and the circumstance of the attestation clauses being unwitnessed afforded a strong 
presumption against the will, the Judicial Committee being influenced by the 
declaration of the deceased that he intended to die testate. Might not a similar 
declaration in writing by the deceased on another paper, or by word of mouth, have 
been admitted equally to rebut the presumption ? 

Almost all the cases cited on the part of the plaintiff were merely instances of 
the rejection of declarations of the testator where the question was upon the con- 
struction of ambiguous language used by him in his will. But this is not a case of 
patent ambiguity, or upon the meaning of words at all, the question being entirely 
one of fact upon the priority of two events, the making of the alteration and the 
execution of the will. It, therefore, much more nearly resembles the cases respect- 


ing the factum of the will, in which the declarations of the testator have often been 


admitted. 

The plaintiff's counsel relied much upon Earl of Newburgh v. Countess Dowager 
of Newburgh (5), where, the testator having executed a will devising to his wife 
lands in the county of Sussex, it was proposed, with a view of making the will 
likewise carry to her lands in the county of Gloucester, to prove that the draft of 
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the will, prepared by the solicitor and settled by the conveyancer, devised to the 
wife lands in the counties of Sussex and Gloucester, which the testator approved 
of and desired to be copied for his execution, and that the stationer who copied it 
inadvertently left out the words ‘‘and Gloucester,’’ and changed the word ‘‘counties”’ 
into ‘‘county.’’ Lracu, V.-C., and afterwards the House of Lords, according to 
the unanimous advice of all the judges, decided that the evidence was not admissible 
to enlarge the devise as it appeared on the face of the will. There can be no doubt 
as to the propriety of that decision, for the proposed addition would have been a 
new will, contrary to the Statute of Frauds. But in the present case the evidence 
admitted was to show that the devise under which the defendants claimed was part 
of the will when it was duly executed. 

Miller v. Travers (6) is equally well decided, and equally inapplicable. There the 
testator devised all his freehold estates in the county of Limerick and city of 
Limerick, having no estates in the county of Limerick, and a very small estate 
in the city of Limerick, but large estates in the county of Clare, which he intended 
to pass by his will, but did not mention. The devisee proposed to show by parol 
evidence that the estates in the county of Clare were devised to him in the draft 
of the will; that the draft was sent to a conveyancer to make certain alterations, 
not affecting the estates in the county of Clare; that by mistake he erased the 
county of Clare; and that the testator, after keeping the will by him for some time, 
executed it without adverting to this alteration. Lorp Brovcuam, L.C., by the 
advice of Trnpau, C.J., and Lorp LynpHurst, C.B., most properly held that the 
proposed evidence was inadmissible. 

The only other case cited worth mentioning was Doe d. Hiscocks v. Hiscocks (7). 
There a testator devised lands to his son John Hiscocks for life, and on his decease 
to the testator’s grandson, John Hiscocks, eldest son of the said John Hiscocks, for 
life, and on his decease to the first son of the body of his said grandson John 
Hiscocks, in tail male, with remainder over. At the time of making the will the 
testator’s son, John Hiscocks, had been twice married. By his first wife he had one 
son, Simon; by his second an eldest son John, and other younger children, sons 
and daughters. The question was whether this John or Simon should take, neither 
of them answering fully the description given in the will. An ejectment being 
brought by Simon against John, it was proposed to offer in evidence the instructions 
given by the testator for his will, and also declarations made by him after its 
execution, to show that Simon was really the person in his contemplation as the 
object of his bounty at the time of making the will. This evidence was received, 
but the Court of Exchequer set aside a verdict founded upon it, being of opinion 
that for the purpose of removing this ambiguity the declarations of the testator 
ought not to be received as to what he intended to do in making his will. The 
object of the evidence was to assist in the construction of the will; and the real 
question was whether this should be considered as an instance of latent or patent 
ambiguity. The decision, therefore, whether right or wrong, is no authority in this 
case, where the question is totally different. 

Upon the whole, there being no authority adverse to the defendants, analogous 
cases being in their favour, and the admission of the contested evidence appearing 
to us to be conducive to truth and justice, we are of opinion that it was rightly 
admitted. This is the only question which we have to determine. If the evidence 
was admissible, the weight to be given to it was a question for the jury. 

But it may be proper to notice an argument much pressed at the Bar, that 
the declarations in favour of Appollina Biddulph are completely outweighed by the 
subsequent deliberate intention which the testator is supposed to have entertained 
to leave the premises in question in fee simple to his brother Francis. Although 
we should believe that the limitation of the premises, as first framed, was by de- 
liberation and not by mistake, this does not show that the testator had ever for 
one moment changed his intention to make a provision by his will for Appollina 
Biddulph. Here, the alteration consists in turning a devise in fee of certain cottages 
to Francis Brookes into a limitation to him for life, with a remainder in fee to 
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Appollina Biddulph. If for a moment he intended she should take no interest in 
these cottages, we must recollect the declarations proved were not that he meant to 
leave these specific cottages to her, only that he meant to provide for her by his 
will; and it might easily have happened that before he had finished the writing of 
his will, or upon reading it over before it was executed, he recollected that be had 
made no provision for her, and that he then introduced the alteration, with a view 
to keep the promise which he had often made. This seems much more probable 
than that he introduced the alteration after the will was executed, and before it 
was sealed up in the manner described, although it afterwards remained in his own 
custody. Not only may all be presumed to know the law upon the subject, but 
this testator himself had executed a prior will and was acquainted with the 
solemnities required for a valid devise of real estate. There appears to be no ground 
for the conjecture that he might have altered the will after its execution, intending 
to have it re-attested and re-published; he had an ample opportunity to have done 
so if he had so intended. There seems every reason to believe that he sealed up 
the will immediately after its execution; and he certainly delivered it in a sealed 
packet a few weeks before his death to Mary Thornton, intending that it should 
remain in her custody till he should commit the fatal act which he then meditated. 

We, therefore, think that the jury were fully justified in coming to the conclusion 
that the alteration was made before the will was executed. If the lessor of the 
plaintiff had proved that down to the execution of the will the testator did not 
know of the existence of Appollina Biddulph, or that he had expressed a purpose 
to exclude her from his will, an answer would have been given to the evidence 
offered by the defendants to rebut the presumption that the alteration was subse- 
quent to the will, but the obliterated words showing that these premises had, at 
the first writing of this clause in the will, been limited in fee to Francis, afford 
a sufficient answer. It being quite certain that the testator intended that Appollina 
Biddulph should take the premises after the death of Francis, and the intention 
appearing to us to be testified according to the rules of law, we think that she ought 
to be allowed to remain in the possession of them; and that this rule to enter the 
verdict for the lessor of the plaintiff ought to be discharged. 


Rule discharged. 
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A 
COLLEN v. WRIGHT AND OTHERS 


[Courr or Excnrquer Cuamper (Sir Alexander Cockburn, C.J., Pollock, O.B.. 
Williams and Willes, JJ., Bramwell, Watson and Channell, BB.), June 18, 
November 80, 1857] 


[Reported 8 E. & B. 647; 27 L.J.Q.B. 215; 30 1.7.0.8. 209; B 
4 Jur.N.S. 857; 6 W.R. 123; 120 E.R. 241] 


Agent—Misrepresentation—False representation of authority to act for principal 
—-Liability of agent on implied warranty of authority—Relevance of honest 
beltef by agent of possession of authority. 

A person who professes to contract as agent for another impliedly undertakes 
with the person who enters into the contract on the faith of the agent’s being C 
duly authorised that the authority which he professes to have does in fact exist. 
Should the principal repudiate the contract the agent is liable to the person 
whom he has induced to enter into the contract for any damage which that 
person sustains through the assertion of authority being untrue. The fact that 
the agent honestly believed that he had the authority does not affect the question 
of his liability. D 
So held by Portnocx, C.B., Wiuuiams and Wigs, JJ., and BramweLL, War- 
SON, and CHANNELL, BB., Sir ALEXANDER CocksurN, C.J., dissentiente. 


Notes. Explained: Worthington v. Sudlow (1862), 31 L.J.Q.B. 181. Con- 
sidered: Cherry v. Colonial Bank of Australasia (1869), 6 Moo.P.C.C.N.S. 235; 
Beattie v. Ebury (1872), 7 Ch. App. 777. Considered and Explained: Dickson v. E 
Reuter’s Telegraph Co. (1877), 3 C.P.D. 1. Explained and Applied: Firbank v. 
Humphreys (1886), 56 L.J.Q.B. 57. Considered: Hammond v. Bussey (1887), 20 
Q.B.D. 79. Applied: Cross v. Fisher (1892), 40 W.R. 265. Considered and Ex- 
plained: Dunn v. Macdonald, [1897] 1 Q.B. 401. Considered and Applied: Hal- 
bot v. Lens (1900), 70 L.J.Ch. 125. Explained: Oliver v. Bank of England, 
Starkey, Leveson and Cooke, [1901] 1 Ch. 652. Approved: Starkey v. Bank of EF 
England, [1903] A.C. 114. Considered: Sheffield Corpn. v. Barclay, [1904-7] All 
K.R.Rep. 747. Explained and Approved: Salvesen & Co. v. Rederi Aktiebolaget 
Nordstjernan, [1904-7] All E.R.Rep. 886. Applied: Yonge v. Toynbee, [1908-10] 
All E.R.Rep. 204. Considered: Hdwards v. Porter, McNeall v. Hawes, [1923] 

2 K.B. 5388; Hdwards v. Porter (1924), 41 T.L.R. 57. Applied: British Russian 
Gazette and Trade Outlook, Ltd. v. Associated Newspapers, Ltd., Talbot v. Same, G 
[1933] All E.R.Rep. 320. Referred to: Randall v. Raper (1858), E.B. & E. 84; 
Robson v. Turnbull (1858), 1 F. & F. 365; Oxenham v. Smythe (1862), 3 F. & F. 85; 
Hughes v. Graeme (1863), 8 F. & F. 885; Mountstephen v. Lakeman (1871), L.R. 

1 @ Bb, 196; Weeks vy. Propert (1878), L.R. 8 C.P. 427; Chapleo v. Brunswick Bene- 

fit Building Society and Smith (1881), 50 L.J.Q.B. 872; Re National Coffee Palace 
Co. (1883), 58 L.J.Ch. 57; Hollman v. Pullin (1884), Cab. & El. 254; Gaskell v. H 
Gosling, [1896] 1 Q.B. 669; Bank of England v. Cutler, [1907] 1 K.B. 889; — 
Wernee vy. Gorlitz, |1915] 1 Ch. 177; Weigall v. Runerman (1916), 115 1.7. 61; 
Gowers v. Lloyds and National Provincial Foreign Bank, Ltd., [1937] 3 All E.R. 
55; Heskell v. Continental Express, Ltd., [1950] 1 All E.R. 1038. 

As to warranty of authority by an agent, see 1 Hatssury’s Laws (8rd Edn.) 
231-233; and for cases see 1 Diarst (Repi.) 758-768. fe 


Cases referred to: 
(1) Thomson v. Davenport, Fynney v. Pontigny, Davenport v. Thomson (1829), 
0B. & C. 78> Danad LH. 278; 4 Man.G Ry. K.B. 110; 7 Ld Oss Kee lass 
109 E.R. 30; 1 Digest (Repl.) 669, 2352. 
(2) Jones v. Downman (1842), 4 Q.B. 235, n.; reversed sub nom. Downman v. 
Williams (1845), 7 Q.B. 108; 115 E.R. 427; sub nom. Downman v. Jones, 
14. L.5.0.B. 226; 6 1.0.5. 77; 9 Jur. 454, Mx. Che; 1 DigestaChep, 


tal, aOla. 
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A (8) Thomas v. Hewes (1884), 2-Cr. & M. 519, 530, n.; 4 Tyr. 385; 149 E.R. 866; 
1 Digest (Repl.) 722, 2686. 
2) smour wv. Iibery (1842), 10 Mi. GW. 1y 12d x. 387; 162 WR. 357; 1 
Digest (Repl.) 715, 2638. 
(a) Pothill v. Walter (1832), 3 B.-& Ad. 114% 1 L.J.K.B. 02; 110° E.R. 48; 1 
Digest (Repl.) 760, 2967. 
B (6) Jenkins v. Hutchinson (1849), 18 Q.B. 744; 18 L.J.Q.B. 274; 13 L.T.O.S. 
401; 13 Jur. 768; 116 E.R. 1448; 1 Digest (Repl.) 721, 2674. 
LG) emis v. Nicholson (1802), 18-0.5,°508 21 LJ QB. 311; 19. 1.70.8. W22: 
16 Jur. 1041; 118 E.R. 190; 1 Digest (Repl.) 720, 2665. 


Also referred to in argument: 
C Evans v. Collins (1843), 5 Q.B. 804; 1 Dav. & Mer. 72; 12 L.J.Q.B. 339; 7 Jur. 
7438; 114 E.R. 1458; reversed sub nom. Collins v. Hvans (1844), 5 Q.B. 820; 
a Dav. & Mer oor 13-0). B. 18077 .7.0:8. 495; 8 Jur bes, ie Be. 
1459, Ex. Ch.; 85 Digest (Repl.) 30, 224. 
Haycraft v. Creasy (1801), 2 East, 92; 102 E.R. 308; 385 Digest (Repl.) 8, 26. 
Ormrod v. Huth (1845), 14 M. & W. 651; 14 L.J.Ex. 866; 5 L.7.0.8. 268; 158 
D H.R. 636, Ex. Ch.; 35 Digest (Repl.) 80, 210. 
Burnby v. Bollett (1847), 16 M. & W. 644; 17 L.J.Ex. 190; 9 L.T.0O.8. 176; 11 
J.P. 790; 11 Jur. 827; 153 E.R. 1848; 39 Digest (Repl.) 549, 808. 
Morley v. Attenborough (1849), 3 Exch. 500; 18 L.J.Ex. 148; 12 L.T.0.S. 532; 
13 J.P. 427; 13 Jur. 282; 154 E.R. 948; 39 Digest (Repl.) 526, 640. 
fiandell v. Trimen (1856), 18 C.B. 786; 25 L.J.C.P. 807; 189 E.R. 1580; 1 Digest 
(Repl.) 767, 3012. 
Walker v. Hatton (1842), 10 M. & W. 249; 2 Dowl.N.S. 263; 11 L.J.Ex. 361; 
152 E.R. 462; 80 Digest (Repl.) 520, 1591. 
Beech v. Jones (1848), 5 C.B. 696; 186 E.R. 1052; 6 Digest (Repl.) 62, 556. 
Penley v. Watts (1841), 7 M. & W. 601; 10 L.J.Ex. 229; 151 E.R. 907; 30 Digest 
if (Repl.) 519, 1583. 
Tindall v. Bell (1843), 11 M. & W. 228; 12 L.J.Ex. 160; 152 E.R. 786; 12 Digest 
(Repl.) 605, 4677. 
Hadley v. Baxendale (1854), post; 9 Exch. 341; 23 L.J.Ex. 179; 23 L.T.O.S. 69: 
18 Jur, 868; 2 W.K. 802; 2 C.L.R. 517; 156 ER. 145 17 Digest (Repl.) 
91, 99. 


1 
G Appeal by the defendants against the decision of the Court of Queen's Bench 
on a Special Case, stated without pleadings under the Common Law Procedure 
Act, 1852. 

In 1853, the plaintiff was desirous of obtaining a lease of a farm, situated in 
Soham len, Cambridgeshire, belonging to William Dunn Gardiner, of Fordham 
fT Abbey, then about to become unoccupied. Robert Wright, deceased, was a land 
agent and valuer residing at Norwich, and up to within a short time before the 
plaintiff's application to him had the management of the property of W. D. Gar- 
diner in and near Soham. The plaintiff, believing Wright still to have the manage- 
ment of the property and to be the general agent of Gardiner for the letting of the 
farm in Soham Fen, applied to Wright, as the supposed agent of Gardiner, for a 
J lease thereof, and, after some negotiation between them, on April 21, 1858, an 
agreement in writing was prepared by Wright, and signed by him as the agent of 
Gardiner, and by the plaintiff, for a lease of the farm for a term of twelve years 
and a half from Lady Day, 1858. It was further agreed between the plaintiff 
and Wright that an agreement, stating in detail the terms referred to in the agree- 
ment, should be prepared without delay and be signed by the parties, and on 
April 22, 1853, the plaintiff, on the faith of the signing of the agreement by Wright, 
took possession of the farm. On May 81, 1853, an agreement in writing for a lease, 

stating the terms in detail, was signed by him and the plaintiff, as follows : 
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“Witness our hands this 81st day of May, 1853, 
R. WRIGHT, 
Agent to William Dunn Gardiner, Esq., lessor. 
JOHN COLLEN. 
(Witness) Txromas Hustwicx.”’ 


Before September, 1853, the plaintiff, relying upon the agreement and believing 
that Wright had authority to make and sign the same as the agent of Gardiner, 
and that a lease would be granted in accordance therewith, expended a consider- 
able sum of money in the cultivation and improvement of the farm. On Nov. 16, 
18538, he was informed that Gardiner refused to sign the lease on the ground that 
Wright was not authorised to let the farm on the terms set forth in the agreements. 
Shortly afterwards, the plaintiff, believing that Wright was duly authorised by 
Gardiner to sign the agreement as his agent, instituted a suit in the Court of 
Chancery against Gardiner for the specific performance of the contract, and for a 
decree directing Gardiner to execute and deliver to the plaintiff a lease according 
to the terms thereof. The suit came on to be heard on Feb. 29, 1856, before the 
Master of the Rolls, and judgment was pronounced therein that the plaintiff’s bill 
should be dismissed without costs, on the ground that Wright had no authority 
from Gardiner to sign the said agreement as his agent, or on his behalf. 

On April 7, 1855, after the suit had been commenced, and Gardiner had put in 
his answers to the plaintiff’s bill, from which it appeared that he defended the 
suit upon the ground that Wright had no authority from him to sign the agree- 
ments as his agent, the plaintiff gave the defendant notice that he (the plaintiff) 
would proceed with the suit at the defendant’s risk and expense, and that, in the 
event of the bill being dismissed on the ground of the defendant’s not having had 
authority to sign the agreements, or to let the farm for the term of years therein 
mentioned, he (the plaintiff) would commence an action against the defendant to 
recover from him in respect of the damage sustained, or to be sustained, by him 
by reason of the defendant not having had authority to sign the agreements as agent 
for Gardiner, and also the costs and charges sustained and incurred by the 
plaintiff in prosecuting the suit. To that notice, on April 11, 1855, the defendant’s 
solicitors replied : 


‘‘Sir,—We beg on the part of Mr. Wright, who has consulted us relative to 
the notice which you served upon him on Saturday last, to apprise you that 
Mr. Wright will resist any attempt on the part of Mr. Collen to saddle him 
with the risk and expense of the suit in Chancery mentioned in such notice. 
The suit was instituted by Mr. Collen at his own risk and expense, and for his 
own purposes, without Mr. Wright’s privity or sanction, and it has been car- 
ried on by Mr. Collen’s solicitor without Mr. Wright's consent or concurrence. 
We have also to inform you that Mr. Wright will defend all actions, if any, 
which Mr. Collen may bring against him for the purposes mentioned in the said 
notice. We are, Sir, yours obediently, 

Apam and CLement Taynor.”’ 


R. Wright died in January, 1856, leaving the defendants his executrix and 
executors, and on or about Mar. 22, 1856, the plaintiff received from Gardiner a 
notice to quit the farm on Sept. 29 next or at the expiration of the current year 
of his tenancy. The plaintiff quitted the farm in pursuance of that notice. When 
the action came to trial the Court of Queen’s Bench gave judgment for the plaintiff 
on the ground that there was an implied contract by Wright that he had authority 
to let the farm, and that for the breach of it the defendants were liable to the 
plaintiff, and that the plaintiff was entitled to recover the costs of the Chancery 
suit. The defendants appealed to the Court of Exchequer Chamber. 


Phipson (H. Lloyd with him) for the defendants. 
O’Malley (Couch with him) for the plaintiff. 
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Cur. adv. vult. 


Noy. 30, 1857. WILLES, J., delivered the following judgment.—This was an 
action brought by John Collen against the personal representatives of Robert 
Wright, in which a Special Case was stated for the opinion of the Court of Queen's 
Bench. It appears that Robert Wright, the testator, professed to act as the agent 
of a Mr. Gardiner, and as such agent professed to enter into an agreement with 
the plaintiff for a lease from Gardiner to him of a farm. The plaintiff was not 
aware that Mr. Wright had no authority from Gardiner, and he proceeded to con- 
siderable expense in preparing the farm for cultivation. On Mr. Gardiner denying 
that Wright had his authority, he, still relying upon Wright’s assertion that he 
had, filed a bill in Chancery, to procure specific performance of the agreement into 
which Wright had entered. The result of that was that it was established that 
Wright had not authority. The only fact which it is necessary further to mention 
is that Wright never withdrew the assertion that he had authority from Gardiner 
to let the farm, and upon a notice being given to him after the Chancery suit for 
specific performance had been commenced, namely, on April 7, 1853, giving him 
notice that he would be held responsible if the suit failed in consequence of want 
of authority—his answer was, not that he had no authority, and it was no use, 
therefore, going on with the suit in Chancery, but it was: “‘I will resist any claim 
you make upon me.'’ Therefore, in the end, Mr. Wright did not withdraw the 
assertion that he had authority. The Court of Queen’s Bench decided for the 
plaintiff on the ground that Wright warranted to Collen that he had authority, 
and did so by the representation of himself as being the agent of Gardiner; that 
the fact of his not having authority was a breach of an implied contract that he 
had, and that, accordingly, the plaintiff was entitled to recover against his executors. 
They further held that the plaintiff was entitled to recover the costs of the Chancery 
suit among other expenses to which he had been put, and which he recovered in 
the present action; and the question is whether that decision was right? 

It appears to me that the judgment of the Queen’s Bench ought in all respects 
to be affirmed. I am of opinion that a person who induces another to contract 
with him as the agent of a third party by an unqualified assertion of his being 
authorised to act as such agent is answerable to the person who so contracts for any 
damages he sustains by means of the assertion of the authority being untrue. This 
is not the case of a bare mis-statement to a person not bound by any duty to give 
information. The fact that the professed agent honestly thinks that he had 
authority affects the moral character of his act, but his moral innocence, so far 
as the person he has induced to contract is concerned, in no way aids him or 
alleviates the inconvenience and damage which he sustains. If one of the two in 
such case is to suffer, it ought not to be the person who has been guilty of no 
error, but he who, by an untrue assertion believed and acted upon, as he intended 
it should be, and touching a subject within his peculiar knowledge and as to which 
he gave the other party no opportunity of judging for himself, has brought about 
the damage. The obligation arising in such a case is well expressed by saying 
that the person professing to contract as agent for another impliedly undertakes 
with the person who enters into such a contract upon the faith of his being duly 
authorised that the authority he professes to have does, in point of fact, exist. 
This was, in effect, the view taken by the Court of Queen’s Bench, to which I 
adhere. 

With respect to the amount of damages, I retain the opinion thrown out in the 
course of the argument that all the expenses sought to be recovered were occasioned 





_ by the assertion of authority made at the time of the contract being continued and 


persisted in by the defendant and bona fide acted on by the plaintiff. That asser- 
tion was never withdrawn, not even in the letter of April 11, 1855, in answer to 
the defendant’s notice to the plaintiff long after the prcenaaiies in Chancery had 
terminated. I am, therefore of opinion, that the judgment of the Court of Queen's 
Bench is right, antl ought to be affirmed. I may mention that POLLOCK, C.B., 
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WILLIAMS, J... BRAMWELL, WATSON, and CHANNELL, BB., concur in the 


judgment which I have pronounced. 


SIR ALEXANDER COCKBURN, C.J.—I regret most unfeignedly to find my- 
self differing in this case from so many of my learned brethren, for whose opinions 
I entertain the profoundest respect and deference, and in whose views I should 
have every disposition to acquiesce if, after considering the subject with the most 
anxious desire to concur with them, I could persuade myself that, in giving judg- 
ment for the plaintiff, we were not going beyond what the law warrants. 

The proposition we are called upon to affirm is that by the law of England a party 
making a contract as agent in the name of a principal impliedly contracts with the 
other contracting party that he has authority from the alleged principal to make 
the contract, and that, if it turns out that he has not this authority, he is liable in 
an action on such implied contract. It appears to me that there is no sufficient 
authority to warrant this proposition, and that even assuming, for the purpose of 
the argument, that such a rule might be desirable, in establishing it we shall be 
creating a new law instead of expounding that which already exists. I believe I 
am fully justified in saying that this doctrine is altogether a novel one. I have 
looked carefully into the treatises and textbooks on the law of contract, and, so far 
as I have been able to discover, although the doctrine of implied contract has been 
fully discussed and the instances of implied contract as existing in the law of this 
country carefully enumerated, no mention is to be found of the imphed contract 
contended for in this case» Nor is any trace of such an action to be found, so far 
as I am aware, in the printed books of precedent on the forms of action and of 
pleading. 

What is still more remarkable, in the learned and elaborate works which treat 
of the law relating to agency, and in which the habilities of agents, or persons 
professing to act as such towards third parties, are fully considered, not even a 
hint is to be found of any implied contract on the part of the agent as to the 
existence of authority. In Prorrssor Strory’s work on AGENcy, ch. 10, s. 264 and 
note 8, while it is laid down as clear that a person contracting as agent without 
authority will be liable to the party with whom the contract is made, yet when the 
question as to the mode in which that lability is to be enforced is considered, the 
alternative is put between a special action on the case, on the one hand, and an 
action on the contract against the professed agent as principal, on the other; 
but it does not appear to have occurred to that very learned and scientific jurist 
that either by the law of England or that of America an action could be maintained 
on an implied contract as to the existence of authority. In like manner, in the 
note to Thomson v. Davenport (1), in 2 SmirH's Leapine Cases (4th Edn.), p. 298, 
where the principles as to liability, as collected from the cases on agency, are laid 
down, it is asserted that if a man state himself to be an agent, but has really no 
principal, he is, in law, himself the principal; but it is not suggested that he is 
liable ex contractu in any other form than as principal on the original contract. 
Nor is that silence to be wondered at, for on looking to the repeated decisions of 
our own and of the American courts, it will be found that, at the time these learned 
authors wrote, no such doctrine had ever been broached, but the remedy against 
a party contracting on behalf of another without authority was assumed to be either 
by an action on the case for the false representation or by an action against him 
as principal on the original contract. 

The doctrine that a person professing to act as agent without sufficient authority 
might be made responsible as principal, was only subverted at a comparatively 
recent period. In Patgey’s work on the Law or Prinorpan anp Acent (8rd Edn.), 
ch. 6. s. 1, p. 886, it is laid down, and supported by authorities, that a party con- 
tracting as agent is responsible as principal where there is no responsible principal 
to resort to, and where he exceeds his authority, so that the principal is not bound. 
Story, we have seen, holds the like language. In Jones v. Downman (2), which 
was an action ex contractu, the doctrine of Srory—that 
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‘‘whenever any party undertakes to do any act as the agent of another, if he 
does not possess any authority from the principal, or if he exceeds the authority 
delegated to him, he will be personally responsible, therefore, to the person 
with whom he is dealing for or on account of his principal”’ 


——was adopted by the Court of Queen’s Bench and said to be ‘‘supported by numer- 
ous authorities and founded on plain justice,’’ and the defendant, who was there 
sued as principal, was held to be liable on the contract. It is true that that case 
was afterwards reversed on [appeal] in the Court of Exchequer Chamber, but solely 
on the ground that the absence of authority was not shown, and the court in other 
respects appears to have recognised the propriety of the decision of the Court of 
Queen’s Bench. In a note to Thomas v. Hewes (8), 2 Cr. & M. at p. 580, n., the 
same law is stated to have been laid down on different occasions by Baytry, B., 
and by Lorp WrnstrypaLe, when a baron of the Exchequer, and in Smout v. 
Ilbery (4), where an action was brought against a married woman for goods pur- 
chased by her on her husband’s account after his authority to pledge his credit had 
terminated by his death, of which fact she was ignorant, though the court held 
that the action could not be maintained under the circumstances, it was never 
doubted that the action was rightly brought in contract. 

Polhill v. Walter (5), in which it was held that a person accepting a bill drawn 
upon another, in the name of the drawee without authority, could not be sued 
upon the bill as acceptor, seems first to have given rise to a contrary impression, 
though that case turned mainly on the peculiar character of a bill of exchange 
as being incapable of being accepted by anyone but the drawee except for honour 
of the latter. But the more recent case of Jenkins v. Hutchinson (6), laid down the 
position broadly, that an action ex contractu could not be maintained against the 
professed agent as principal, and the same doctrine was fully confirmed and acted 
upon in the succeeding case of Lewis v. Nicholson (7). In the meantime the hability 
of a professed agent for the unwarranted assertion of authority in an action on the 
case underwent further consideration, and the doctrine of some writers than any 
misrepresentation whereby another was induced to do, or omit to do, an act from 
which injury resulted would render the party making it liable underwent material 
modification, the modern decisions having established that such misrepresentation 
will not afford a ground of action where made in good faith, and without knowledge 
that it was untrue. 

The effect of these doctrines being to leave a person who made a contract with 
another as agent without a remedy where the professed agent had acted under a 
mistaken impression as to his authority, it occurred to the judges of the Court of 
Queen’s Bench, who decided in Lewis v. Nicholson (7) that an action would not 
lie against the agent as principal, to suggest that, possibly, the agent might, under 
such circumstances, be held liable on an implied contract that he had authority to 
contract in the name of the principal, and the opinion thus incidentally thrown out 
in that case has been acted upon in this. It was, of course, impossible, so long 
as the doetrine prevailed that the professed agent could be sued as principal, that 
he could be held to be liable on this implied contract. It would have been obviously 
inconsistent to say that upon one and the same contract a man could at the same 
time be liable upon an express, and also upon an implied, promise. To my mind, 
it by no means follows that, because that which was believed to be the remedy in 
law turns out upon further consideration not to be so, we are, therefore, justified in 
resorting to the fiction of an implied contract hitherto unknown to our law. To me 
it seems a very strong argument against the existence of any such implied contract 
that, frequently as the question of the absence or excess of authority in supposed 
agents has been before our courts, and much as the question of the liabilities of 
agents has been discussed, no trace of the doctrine is to be found in our law books 
until within the last few years. I do not think we are justified in introducing 
such a remedy by the mere fiat of a judicial decree. 
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I do not stop to discuss the expediency or policy of the proposed rule. Otherwise, 
I think it might be shown that there are two sides even to this part of the case. 
I doubt whether there is any sufficient ground why erroneous representation in 
the absence of falsehood or fraud should create a greater responsibility in the case of 
a contract than in the case of any other transaction, especially as the other con- 
tracting party might always protect himself by insisting on communicating with the 
alleged principal or by requiring a warranty of authority from the agent. But I by 
no means desire to rest my opinion on this ground. My view is that the implied 
contract to be established by this case is a thing unknown to our law—that we are 
dealing, not with a mere mode whereby an acknowledged liability may be en- 
forced, but, a supposed hability having turned out to be unfounded in law, we are 
now creating a new species of liability on a new contract—new for the first time 
to be implied as to a warranty of authority which, if the party now to be charged 
had been required expressly to give, he would, possibly, have refused. If it is 
desirable to establish such a rule, it seems to me it should be done by legislative 
enactment, and that to establish it by judicial decision is to make the law which it 
is only our province to expound. Against this course, though in all humility, and 
with the utmost deference to the better opinions of my colleagues, I feel it my duty 
to record my protest. 


Appeal dismissed. 








LE FANU AND OTHERS v. MALCOMSON AND OTHERS 


[Hovusse or Lorpvs (Lord Cottenham, L.C., and Lord Campbell), June 27, 1848] 
{Reported 1 H.L.Cas. 637; 13 L.T.O.S. 61; 9 E.R. 910] 


Libel—Plaintiff—Individual not named or specifically described—Evidence con- 
necting plaintiff with words complained of—Question for jury. 

It a libel, though not naming any individual or specifically describing him 
by any express form of words, nevertheless uses such language that persons 
acquainted with the circumstances have no doubt that the writer of the libel 
meant a certain individual, that individual has a right of action against the 
publisher of the libel. When a class is referred to, it is a question of fact for 
the jury to determine whether the libel refers to a member of that class. 


Libel—Innuendo—Extension of natural meaning of words complained of—Identi- 
fication of plaintiff. 

The innuendo which is placed on words alleged to be defamatory cannot 
extend the natural meaning of those words. Where a libel does not expressly 
refer to the plaintiff recourse may be had to the innuendo pointing to the 
plaintiff as the person referred to in the libel. 


Libel—Partnership—Libel referring to trading by partnership firm—Joint action 
by partners. 
Partners may maintain a joint action for a lbel referring to the partnership 
firm in the trade which is carried on. 


Notes. Applied: Merywether v. Turner (1849), 19 L.J.C.P. 10. Considered: 
South Hetton Coal Co. v. North-Eastern News Association, Ltd., | 1891-4] All 
E.R.Rep. 548; Jones v. Hulton, [1909] 2 K.B. 444; Knupffer v. London Express 
Newspaper, Ltd., [1944] 1 All E.R. 495. Referred to: Russell v. Webster (1874), 
23 W.R. 99. 
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As to identification of the plaintiff with the libel and actions by partners, see 
24 Hatspory’s Laws (8rd Edn.) 15, 17-19; and for cases see 82 Dicrst (Repl.) 12, 
18, 15-18. 


Case referred to: 
(1) Solomon v. Lawson (1846), 8 Q.B. 825; 15 1.3.0.0. 250; 7 UT 0-8.-1e0, 
10 Jur. 796; 115 E.R. 1084; 82 Digest (Repl.) 79, 1013. 


Also referred to in argument : 

James v. Rutlech (1599), 4 Co. Rep. 1%a; Moore, K.B. 573; 76 X.R. 900; 32 
Digest (Repl.) 66, 876. 

Hambleton v. Veere (1670), 2 Saund. 169; 85 ..R. 916; 17 Digest (Repl.) 86, 65. 

Griffiths v. Lewis (1846), 8 Q.B. 841; 15 1d... 240; 7 I, TO P75 10 cur. 
711; 115 E.R. 1091; 82 Digest (Repl.) 42, 349. 

Brown v. Low (1618), Cro. Jac. 443. 

Pierson v. Dawson (1848), Aleyn, 382. 

Hughes v. Rees (1838), 4 M. & W. 204. 

Ayre v. Craven (1834), 2 Ad. & El. 2; 4 Nev. & M.K.B. 220; 4 L.J.K.B. 30; 
111 E.R. 1; 32 Digest (Repl.) 48, 366. 

Brayne v. Cooper (1839), 5 M. & W. 249; 9 L.J.Ex. 80; 151 E.R. 106; 32 Digest 
(Repl.) 38, 280. 

Robinson v. Marchant (1845), 7 Q.B. 918; 15 L.J.Q.B. 185; 10 Jur. 156; 115 E.R. 
733; 82 Digest (Repl.) 12, 35. 
Forster v. Lawson (1826), 8 Bing. 452; 11 Moore, C.P. 360; 130 E.R. 587; sub 
nom. Foster v. Lawson, 4 L.J.0.S.C.P. 148; 32 Digest (Repl.) 12, 36. 
Pechell v. Watson (1841), 8 M. & W. 691; 11 L.J.Ex. 225; lol BiB. 1217s Sa 
Digest (Repl.) 396, 92. 

Smith v. Cooker (1688), Cro. Car. 512. 

Cook v. Batchellor (1802), 8 Bos. & P. 150; 127 E.R. 83; 32 Digest (Repl.) 12, 54. 

Coriton and Harvey v. Lithby (1670), 1 Vent. 167; 2 Keb. 803, 822; 2 Wms. 
Saund. 112; sub nom. Lithebury v. Coriton, 2 Lev. 27; 17 Digest (Repl.) 18, 
125, 

Craft v. Boite (1669), 1 Wms. Saund. 241 f. 

Bell v. Stone (1798), 1 Bos. & P. 831; 126 E.R. 938; 32 Digest (Repl.) 19, 97. 

Thorley v. Lord Kerry (1812), 4 Taunt. 855; 3 Camp. 214, n.; 128 E.R. 367; 32 
Digest (Repl.) 19, 98. 

Clement v. Chivis (1829), 9 B. & C. 172; 4 Man. & Ry.K.B. 127; 7 L.J.0.8.K.B. 
189; 109 E.R. 64; 82 Digest (Repl.) 20, 110. 

Wiseman v. Wiseman (1606), Cro. Jac. 107. 


Appeal from a decision of the Court of Exchequer Chamber in Ireland affirming a 
decision of the Court of Exchequer in Ireland in an action of libel brought by the re- 
spondents, Messrs. Malcomson and others, the owners of a factory in the county of 
Waterford for the manufacture of cottons, linens, and other fabrics, against the 
appellants, Messrs. Le Fanu, the proprietors of ‘“The Warder’’ newspaper, in respect 
of alleged defamatory matter published in the journal on June 1, 1844. 

The respondents said that the passages in the newspaper complained of meant, 
and were intended to mean, that they, the plaintiffs in the action, had been and 
were guilty of tyranny and oppression towards their workpeople, sabbath breaking, 
and extortion. The alleged libel was as follows: 

‘Tie Factory QUESTION IN IRELAND. 

‘‘We beg leave to invite the express attention of our readers to the following 
letter. We had no notion that the abuses of the factory system were so 
triumphant in this country; we scarcely thought that there were any factories 
in Ireland; but it seems that the abuses in the county of Waterford exceed even 
those committed in England. The Factory Bill must have been an United 
Kingdom bill, that is, a bill extending to the United Kingdom, and, therefore, 
of force in Ireland. If this be so, working on Sundays, or beyond the twelve 
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hours limited, must be illegal, to say nothing of the breach of the common law 
in the desecration of the Sabbath, as the Christian religion is part and parcel 
of the common law of Great Britain and Ireland. The public must feel greatly 
indebted to our correspondent for his valuable communication. It is a dis- 
covery of an outrageous and tyrannical violation of the laws for the protection 
of the poor labourer; and we hope that the subject will be followed up. Our 
columns shall be ever open to vindicate the cause of the oppressed. It is 
scandalous that such slave-driving despotism should be practised with impunity. 


“To the Editor of ‘The Warder,’ 


‘Power, when lodged in their [meaning the plaintiffs’] possession, 
“Grows tyranny and rank oppression.’’—Gay. 


“Sir,—I beg you will say, in the next ‘Warder,’ whether there is a law at 
present in force which prevents the proprietors of factories from employing 
their operatives by night and on Sundays; and, if there is, who is supposed to 
enforce it. If the same tyranny is carried on in English factories as in some 
of the Irish ones [meaning the factory of the plaintiffs], the English members 
who opposed Lord Ashley’s motion can, I think, lay very little claim to 
humanity. Factories being much more numerous in Kngland than in Ireland, 
the English members had a much better opportunity of knowing the great 


hardships to which the factory labourers are exposed than the Irish members. 


No person, unless one who is perfectly acquainted with the working of the Irish 
factories, can form any, the slightest, idea of the cruelties and miseries to which 
the Irish factory hands are subject. 

‘‘T know some factories [meaning the factory of the plaintiffs] in this country ; 
and the cruelty with which the operatives in them | meaning the factory of the 
plaintiffs] are used, is really incredible. The cruelties of the slave trade or the 
Bastille are not equal to those practised in some of the Irish factories [meaning 
the factory of the plaintiffs, and meaning thereby that the plaintiffs had treated 
the persons in the employment in said factory with cruelty. ] 

‘In this country, and I suppose in England also, the factory proprietors 
[meaning the plaintiffs] keep their own bread shop, their own grocer’s shop, 
their own shoe shop, their own butcher’s shop, etc., and they [meaning the 
plaintiffs] compel their operatives to buy bread from their baker, groceries 
from their grocer, shoes from their shoemaker, and meat from their butcher, 
though they [meaning the operatives in the employment of the plaintiffs] could 
purchase much superior articles in any other shop at a lower rate, but they 
[meaning the said operatives] dare not; if they did, they would be turned out 
of work [thereby meaning that, unless the persons in the employment of the 
said plaintiffs purchased the before-mentioned commodities of life from the 
plaintiffs, at an exorbitant or unfair rate, the said operatives would be de- 
prived by the said plaintiffs of their employment]. [The writer of this letter 
had not, apparently, heard of the Truck Act, 1881. | 


“Tf in one of the factory rooms [meaning in one of the rooms of the factory — 


of the plaintiffs], where there are perhaps two or three hundred persons at 
work, a pane of glass is broken by accident, every person in the room is fined 
sixpence, and perhaps some of those wretched beings [meaning the said persons 
in the employment of the plaintiffs} who are thus fined, do not earn more than 
one shilling and sixpence or two shillings a week. Now, admitting the number 
in one room [meaning a room of the factory of the plaintiffs] not to exceed two 
hundred, the fine would amount to the enormous sum of five pounds for one 
pane of glass; and that is a thing frequently done. 

‘‘Whenever the proprietors [meaning the said plaintiffs] are in a hurry to 
get any work done, the hands] meaning the operatives in the employment of the 
plaintiffs] must work both by night and on Sundays until it is completed; and if 
one member of a family [meaning of a family in the employment of the plain- 
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tiffs] refuse to work on the Sunday, the whole family are turned off on the 
following day. Incredible as this may appear, it is a positive fact. I have 
frequently seen them [meaning the operatives of the plaintiffs] on Sundays 
going in to work at a certain factory in the south of Ireland [meaning the 
factory of the plaintiffs]; and I beg, through the columns of your widely circu- 
lating paper, to call the attention of the authorities to it, in order that some 
measure may be taken to put a stop to such an iniquitous practice [meaning 
that the plaintiffs were in the habit of violating the due observance of the 
Sabbath, and calling on the authorities of the land to prevent such violation of 
the Sabbath day]. 

‘““We may talk of slavery in a foreign country; but if the present factory law 
allows this, and remains unchanged, we have worse, far worse, at home. We 
have given millions to abolish foreign slavery, and why not do away with 
slavery at home? [meaning that the labourers in the employment of the said 
plaintiffs were treated as slaves.| A laudable effort has been made by a few 
to alleviate the slavery at home, but that humane effort has been defeated by 
the power of a faction. I hope, however, before long to see humanity triumph 
over monopoly; and as your paper has always advocated the cause of the 
oppressed, I beg you will use the power of ‘The Warder’ to do justice to the 
poor factory operatives of this country. JI am, sir, your obedient and faithful 
servant, H.’’ 


The defendants denied lability. The action came on for trial at the spring 
assizes for the county of Waterford, in 1845, before Lrerroy, B., and a special 
jury, when a general verdict with £500 damages was found for the plaintiffs. Upon 
this verdict judgment was entered in Easter Term, 1845. The defendants appealed 
to the Court of Exchequer Chamber in Ireland, who affirmed the judgment of the 
Court of Exchequer. The defendants then appealed to the House of Lords. 


T. F. Ellis for the appellants. 
Sir Fitzroy Kelly, Q.C., and Cowling for the respondents. 


LORD COTTENHAM, L.C.—I have paid great attention to the arguments raised 
in objection to the judgment pronounced below, and I see no reason to reverse 
that judgment. 

The first proposition contended for is that this is a complaint of the publication 
of a libel which, although found by the jury as intended to apply to the plaintiffs 
in the action, is so framed that no innuendo, even after verdict, can support the 
declaration in which that complaint is made. The question is not whether the 
matter complained of is libellous, for about that no question can be raised. If it 
had been addressed to the plaintiffs by name, and it had been said that the plaintiffs 
had done so and so in their factory, no question could have been suggested but 
that that would have been libellous. But the way in which the plaintiffs are 
referred to is expressed by the term ‘‘some factories.’’ It is said: ‘‘If the same 
tyranny is carried on in the English factories as in some of the Irish ones.”’ 
and a little further it goes on: 


“No person, unless one who is perfectly acquainted with the working of the 
Irish factories, can form any, the slightest, idea of the cruelties and miseries 
to which the Irish factory hands are subject. I know some factories in this 
country; and the cruelty with which the operatives in them are used is really 
incredible. The cruelties of the slave trade or the Bastille are not equal to 
those practised in some of the Irish factories.’’ 


The declaration, after introducing those words, has the innuendo—‘‘meaning the 
factory of the plaintiff’; and the jurors have, by finding a verdict for the plaintiffs, 
found that the words were used in allusion to the factory of the plaintiffs. 

In that state the question arose below, and arises here, whether the judgment 
founded upon that verdict can be maintained on such a declaration—that is to say, 
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where terms are used which must have reference to some one (for the terms ‘‘some 
of the Irish factories’? must evidently mean to apply to some Irish factories), and 
the innuendo is that the words do apply to the plaintiffs’ factory, and the jurors have 
found that that innuendo is true, and that the plaintiffs, who are the proprietors 
and owners of a factory in Ireland, were the persons meant. Ifa party can publish 
a libel so framed as to describe individuals, though not naming them, and not 
specifically describing them by any express form of words, but still so describing 
them that it is known who they are, as the jurors have found it to be here, and if 
those who must be acquainted with the circumstances connected with the party 
described may also come to the same conclusion, and may have no doubt that the 
writer of the libel intended to mean those individuals, it would be opening a very 
wide door to defamation, if parties suffering all the inconvenience of being libelled 
were not permitted to have that protection which the law affords. If they are so 
described that they are known to all their neighbours as being the parties alluded 
to, and if they are able to prove to the satisfaction of a jury that the party writing 
the libel did intend to allude to them, it would be unfortunate to find the law in 
a state which would prevent the party being protected against such libels. 

Some old cases were referred to, in which some singular opinions appear to have 
been expressed and some singular doctrines laid down, but I was anxious to find 
whether the counsel was able to refer to any modern case in which, after the jurors 
had found as in this case, the court had held that a party so circumstanced as the 
plaintiffs were here was not entitled to the benefit of a verdict so obtained. I have 
found none but Solomon v. Lawson (1), and that is supposed to be a case containing 
the law as it now exists on this subject. Expressions of Lorp Denman, C.J., who 
delivered judgment in that case, have been relied on, but it is more important to 
look at the whole case, and see what it is to which that judgment was intended to 
apply. All expressions must be construed with reference to the matter then under 
consideration, and it is clear that the decision in that case turned on the point 
whether the matter was in fact libellous of a particular individual. Whether a right 
conclusion from the facts of the case was or was not drawn by the court in that 
instance is immaterial, but the judgment proceeded on that point. The language 
used by Lorp DrnMAN is: 


“The question, therefore, is whether the alleged libel has any reference to the 
tank being used; and looking at the libel, I should say it certainly had not; it 
described injury arising from water having been supphed to shipping which had 
been kept in copper cisterns, and then it says ‘it required the authorities to 
look after it.’ ”’ 


So far from referring to any individual as having been the author of that mischief 
it says ‘‘it behoves the authorities at St. Helena,’’ (that being the place where the 
injury was supposed to have been committed) ‘‘to look into it.’’ Therefore, looking 
merely at the terms used, so far from being an imputation on any individual, it 
would appear to apply to some arrangement made by the authorities at St. Helena 
who had improperly permitted water to be kept in a copper tank instead of being 
kept in an iron reservoir. In the judgment of the court the alleged libel was not 
a libel on the individual complaining of it, but, if a libel at all, was a libel on the 
authorities. That is the ground on which Lorp Drnman put his judgment. He 
says : 

“This does not impute a libel to anybody, no individual can come forward and 

say, I am the person intended to be referred to by the libel so used.”’ 


That being the only case in support of the argument that the individual libelled 
must be expressly named, or unmistakably referred to, and there being, I believe, 
a very general practice to the contrary, and common sense being entirely to the 
contrary, I cannot think the proposition is at all established that under the circum- 
stances of this case the innuendo found to be proved by the jury is not sufficient 
to entitle the party to the remedy he asks. 
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Other objections are made, applicable to particular counts in the declaration. 
The complaint is made by the plaintiffs in their character of owners and conductors 
of a factory, and in some of the counts, it is now said, they have made the complaint 
as if there was an injury to themselves individually, and not to them in their 
character as joint proprietors of the factory. It is very properly admitted that, 
if the count contains a complaint of that which affects them in their joint character 
as proprietors, though it may also make a complaint of certain matters which may 
affect them individually, inasmuch as the complaint of that which affects them 
in their joint character may be sufficient to support the action, the additional fact 
that the count also makes another complaint which cannot be maintained, is not 
sufficient to vitiate the judgment that has been pronounced. Therefore, in looking 
through these counts, we must see whether there is anything which contains matter 
applying to the plaintiffs individually, and not to their joint character. 

I have looked through these counts, and it appears to me that, although there may 
be expressions which, taken by themselves, refer to the individual character of some 
of the plaintiffs, they contain matter which shows that the complaint is addressed 
to their character of joint proprietors of the factory. The fifth count states that 
the defendants 


‘‘did compose and publish, etc., a certain other false, wicked, scandalous, and 
defamatory libel of and concerning the said plaintiffs and of and concerning 
the said factory of the said plaintiffs, and of and concerning the manufacturing 
of cottons, linens, and other fabrics by the said plaintiffs in the said factory, 
and of and concerning the said trade and calling of the said plaintiffs.”’ 


Can it be contended that this is a complaint made of injury sustained by the plain- 
tiffs in their individual character? Is it not in terms descriptive of the injury 
alleged to be sustained by them in their character of proprietors and managers of 
the factory in question? It seems to me to be clear that it is so, and that although 
there may be expressions which ought not to be there if the complaint was intended 
to be made of injury sustained by them in their character of joint proprietors, it is 
quite sufficient on every one of these counts to show that the complaint was intended 
to apply to the property which belonged to them jointly, in respect of which, there- 
fore, they are entitled to support an action by themselves as proprietors. 

On these grounds, on the two points which were relied on as objections to the 
judgment of the court below, I am of opinion that the judgment of the court below 
should be affirmed. 


LORD CAMPBELL.—I am likewise of opinion that the judgment of the court 
below ought to be affirmed. 

The first objection which has been relied on by counsel for the appellants is that 
this libel apphes to a class of persons, and that, therefore, an individual cannot 
apply it to himself. I am of opinion that that is contrary to all reason, and is 
not supported by any authority. It may well happen that the singular number is 
used, and where a class is described, it may very well be that the slander refers 
to a particular individual. That is a matter of which evidence is to be laid before 
the jury, and the jurors are to determine whether, when a class is referred to, the 
individual who complains that the slander applied to him is justified in making 
such complaint. That is clearly a reasonable principle, because whether a man 
is called by one name, or whether he is called by another, or whether he is described 


by a pretended description of a class to which he is known to belong, if those who 


aoe 


look on, know well who is aimed at, the very same injury is inflicted, the very 
same thing is done, as would be done if his name and Christian name were ten 
times repeated. 

Where is the authority for the argument which has been urged by the plaintiff 
in error? Counsel for the appellants relies on Solomon v. Lawson (1), but the 
proposition there laid down, and which I adopt, is that where there is a publication 
or a sentence spoken verbally which clearly conveys an imputation of crime on 
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some person, in that case it may by innuendo be applied to the plaintiffs. If that 
proposition is well supported in law, the objection made here fails because, in 
this case, there clearly is a gross imputation on some individuals, and the question 
is whether 16 may not be applied to the plaintiffs. What is there to show that that 
proposition is not well founded according to authority? There is Solomon v. 
Lawson (1), but there it was an historical fact that was narrated; all that was there 
stated might be true, without imputing blame to any person. There was no charge 
brought against either a class or an individual, and by mere innuendo you cannot 
give a new sense to words which they do not naturally bear. It comes round to the 
old rule that you cannot by an innuendo extend the natural meaning of the words 
which are spoken or written, but by the innuendo you may point out the particular 
individual to whom these words apply, those words, in themselves, clearly imputing 
a crime on the part of some one individual. That being so, I think, according to 
principle and authority, this objection ought to be overruled. 

The other objection which is relied upon is that this is an action brought by 
several persons, seven I think, and that no joint injury is pointed out on the record, 
but a joint injury is pointed out on the record if the libel is speaking of them in 
a trade which they jointly carry on. The declaration here alleges that the plaintiffs 
are partners in carrying on this factory in Ireland, and it alleges that the libel is 
speaking of them in their trade, and there are innuendoes applying the different 
parts of the libel to the plaintiffs in their trade. Assuredly that is not enough, 
unless the language employed will naturally bear the interpretation put on it, and 
can be shown to refer to them. Then does it so refer to them? I think it does. 

There is another count, the fourth count, in which the lbel imputes to the 
owners of these factories that they are guilty of gross oppression; and the fifth 
count is respecting the working in the factory. All these impute misconduct to the 
plaintiffs in carrying on their factory, and they all relate to the trade of the plaintiffs. 
Suppose that several persons were in partnership as grocers, and it was alleged that 
they sold by short measure or false weight, or that they adulterated their goods. 
They might bring a joint action for that; it would be an allegation as to the manner 
in which the business was carried on, and I apprehend wherever there is libel or 
slander imputing to partners that they fraudulently and contrary to law employ a 
particular mode to carry on business, that is a libel in which they must be jointly 
included as partners in their trade. I know of no case which at all impugns that 
proposition, and, therefore, I am of opinion that this is a case in which the plaintiffs 
below, being libelled as regards the manner in which they carry on their trade, 
sustain a joint injury, for which they may maintain a joint action. 


Appeal dismissed. 
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PIERS v. PIERS 


[Hovuss or Lorps (Lord Cottenham, L.C., Lord Brougham and Lord Campbell), 
March 20, 22, 1849] 


| Reported 2 H.1i.Cas. 981: 13 1.1.0.8. 41; 13 Jur. 569: 
9 E.R. 1118] 


Marriage—Presumption of marriage—Rebuttal—Need of strong, clear, satisfac- 
tory evidence—Disproof of every reasonable possibility supporting legality. 

The presumption of law in favour of the legality of a marriage is not to be 
lightly repelled. The evidence to rebut it must be strong, distinct, satisfactory, 
and conclusive; per Lorp Corrennam, LC. 

I should say ‘‘clear, distinct, and satisfactory evidence.’’ I do not like 
ever to lay down the rule that evidence must be ‘‘conclusive,’’ because that 
gives occasion very frequently to needless and inconvenient doubt: per Lorp 
BrouGHaM. 

A presumption of this sort in favour of a marriage can only be negatived 
by disproving every reasonable possibility which supports the validity of the 
marriage: per Lorp CAMPBELL. 

Notes. Considered: De Thoren v. A.-G. (1876), 1 App. Cas. 686; Sastry Velaider 
Aronegary v. Sembecutty Vaigalie (1881), 6 App. Cas. 864. Applied: Lauderdale 
Peerage (1885), 10 App. Cas. 692. Considered: Andrewes v. Uthwatt (1886), 2 
T.L.R. 895. Applied: Re Duvall, Duvall v. Craddock (1892), 86 Sol. Jo. 398: 
Goldstone v. Goldstone (1922), 127 L.T. 82; Spivack v. Spivack, [1930] All 
K.R.Rep. 133. Considered: Re Taylor, [1961] 1 All E.R. 55. Applied: Mahader- 
van v. Mahadervan, [1962] 3 All E.R. 1108. Referred to: Sichel v. Lambert (1864), 
15 C.B.N.S. 781; Collins v. Bishop (1878), 48 L.J.Ch. 31; Fox v. Bearblock; (1881), 
44 1.1. 568; Re Shephard, George v. Thyer, [1904-7] All E.R.Rep. 186; Holdo- 
wanskt v. Holdowanska (otherwise Bailoszewska) and Price (otherwise Roth) v. 
Taczanowski, [1956] 8 All E.R. 457; Hill v. Hill, [1959] 1 All E.R. 281. 

As to presumption of marriage, see 19 Hanssury’s Laws (8rd Edn.) 812, 818; 
and for cases see 27 Dianst (Repl.) 70 et seq. 

Case referred to: 
(1) Morris v. Davies (1837), 5 Cl. & Fin. 168; 1 Jur. 911: 7 E.R. ha fa a pe 
3 Digest (Repl.) 899, 14. 


Appeal from a decree of Brapy, L.C., in the Court of Chancery in Ireland in 
a suit instituted by the appellants, the daughters of Sir John Bennett Piers and 
Lady Piers to compel the respondent, Sir H. S. Piers, who was in possession of 
certain estates in Ireland, to raise a sum of £4,000, by sale, if necessary, of a part 
of those estates in pursuance of a charge thereon, which their father had created. 

The appellants claimed as lawfully born children of the late Sir John Piers. 
The respondent, the nephew of their father, had succeeded to the title and the 
entailed estates. By a marriage settlement, Sir John had a power to create a 
jointure in favour of his wife of £600 per annum, and also to charge the estates 
with £4,000 in favour of younger children. Both these powers Sir John had 
executed in his lifetime. 

In 1803, Sir John went to reside in the Isle of Man with a female of the name 
of Denny, by whom he had several children. In 1815, the lady becoming again 
pregnant, Sir John expressed a wish to solemnise a marriage with her in order 
that his future children by her should inherit his property, and on May 21, 1815, 
the ceremony was performed by one of the curates of St. George’s, at Douglas, Isle 
of Man, a chapel of ease to the parish of Bradden in that island, the curate, being 
a member of the Church of England, had been chaplain to a former Bishop of Sodor 
and Man. The fact of marriage was not disputed, but it was contended to have 
been an illegal marriage as the ceremony had taken place at the private residence 
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of Sir John Piers in the island and no special licence, as required by the relevant 
statute of the Isle of Man, for such a marriage, had been obtained. In the suit, 


A 


the Bishop of Rochester, who, at the time in question was Bishop of Sodor and — 


Man, deposed that he had not granted any special licence authorising the marriage. 
One of the reasons given by him for coming to the conclusion that he had not 
granted any such licence was that he must have been aware of the fact that Sir 
John had been living in a state of concubinage with Miss Denny for many years, 
and another was that he would not, under any circumstances, have granted a licence 
without a personal application from Sir John, which he felt positive had never 
been made to him. Evidence had also been given to show that Sir John and Lady 
Piers had celebrated a second marriage in 1821, in Dublin, and that the appellants 
had been born between the time of the first marriage in 1815 and the second in 
1821. The fact of the second marriage was, among other things, relied on as 
evidence against the presumption of the first marriage, coupled as it was with the 
non-production of a special licence, or the entry of the marriage in any registry 
or other official document. The execution of the deed of settlement by Sir John, 
by which he settled the jointure on his wife, and raised the charge on the estate 
in favour of his future children by her was also proved. 


Bethell and Glasse for the appellants. 
Parker and Goldsmidt for the respondent. 


Mar. 22, 1849. The following opinions were delivered. 


LORD COTTENHAM, L.C.—This is an appeal from the decision of the Lord 
Chancellor of Ireland as to the legal validity of the marriage upon which the 
legitimacy, and, therefore, the rights of the appellants, depended. It appears that 
the Lord Chancellor ultimately decided that point on the evidence before him, but 
he, at the same time, offered an issue, which he thought would try the question 
of the validity of the marriage. The issue which he offered to the parties was 
‘‘whether there had been a special licence from the Bishop of Sodor and Man, 
authorising the clergyman of that island to celebrate the marriage.’’ It does appear 
to me that the issue so tendered goes very much to explain the ground upon which 
the Lord Chancellor decided the case, because it shows that, according to the view 
which he took of it, the question in dispute depended upon the greater or less weight 
of the evidence upon the one side or the other; otherwise the issue would not 
reach the question so as to decide upon the validity of the marriage. Such an issue 
would rest upon the balance of evidence as to a particular fact, upon the result of 
which the validity of the marriage undoubtedly would depend, but that is not the 
mode in which the law contemplates matters of proof relating to the lawfulness of 
a marriage. It entirely lays aside all that strong legal presumption [in favour of 
the legality of a marriage] upon which the law proceeds in the case of marriage, 
and adjudicates upon the point as upon any other matter of fact, with respect to 
which there is no presumption one way or the other, but where, upon the result 
of the investigation as to the existence of the fact, the right of the parties might 
depend. 

I have not found that the rule of law is anywhere laid down more to my satisfaction 
than it is by Lorp Lynpuurst in Morris v. Davies (1), as determined in this House. 
It is not precisely the same presumption as exists in the present case, but the 
principal is strictly applicable to the presumption which we are considering. He 
says (5 Cl. & Fin. at p. 265): 

“The presumption of law is not lightly to be repelled. It is not to be broken 

in upon or shaken by a mere balance of probability. The evidence for the 

purpose of repelling it must be strong, distinct, satisfactory and conclusive.”’ 


No doubt, every case must vary as to how far the evidence may be considered ax 
“satisfactory and conclusive’; but he lays down this rule that the presumption 
must prevail unless it is most satisfactorily repelled by the evidence in the cause 
appearing conclusive to those who have to decide upon that question. 
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Applying that rule to the circumstances of this case, he could not but 
atrive at the opinion that the marriage which had taken place in 1815 ought 
to be maintained with regard to the difficulty raised by the respondent because the 
second marriage had taken place, he did not consider that that fact affected the 
question as it was well known and admitted that many persons who had been 
properly and legally married abroad again went through a ceremony on returning 
to their own country. Therefore, he moved the judgment of the House that the 
decree of the court below should be reversed, and the charge on the estates of the 
respondent, created in favour of the appellants, the children of the marriage, should 
be declared a good and valid charge thereon. 


LORD BROUGHAM. and for the same 
reasons. I consider the rule of law to have been very clearly laid down in Morvis v. 
Davies (1), by my noble and learned friend, Lorp Lynpuurst. He there laid down 
that rule in very plain terms, and if I had any doubt as to any one of the four 
descriptions which he gave of the evidence required to rebut the legal presumption 
of legitimacy, it is as to the last. I should say ‘‘clear, distinct, and satisfactory 
evidence.’’ I am not quite prepared to use the word ‘‘conclusive.’’ I think some 
doubt may arise upon that, which it is unnecessary to raise because if the evidence 
required be clear and satisfactory, that is quite sufficient for me. I do not like 
ever to lay down the rule that evidence must be ‘‘conclusive,’’ because that gives 
occasion very frequently to needless and inconvenient doubt. I agree that this 
case was wrongly decided below and that the decision must be reversed. 





LORD CAMPBELL. ntirely upon the 
effect to be given to the presumption of law in favour of the marriage. It is allowed 
that there is a presumption in its favour, and, until the contrary is proved, we are 
bound to draw the inference that everything existed which was necessary to consti- 
tute a valid marriage, and among other things, that there was a special licence 
from the Bishop of Sodor and Man. But it is likewise admitted, on the other 
hand, that this is not a praesumptio juris, that it may be rebutted, and that it can 
only stand subject to the contrary being proved. The whole question, therefore, 
depends upon what sort of evidence is required to prove the negative, and to give 

effect to it. It seems to me, my Lords, as if the learned Lord Chancellor of 
Ireland had been of opinion that the only effect of the presumption was to shift the 
burden of proof, and that, instead of the party who stood on the validity of the 
marriage being obliged to show that there was a licence, it lay on the other side 
to impeach the validity of the marriage and prove that there was no licence. It 
seems to me that that is entirely contrary to well established principles of law which 
have been long laid down and acted upon for the security of marriage. Indeed, lead- 
ing counsel for the respondent allowed at the Bar, as he was bound to do, that 
that was not the mode in which the validity of the marriage was to be tried, and 
said that you must show a high degree of probability that there was not a licence. 
That comes pretty much within the definition of the mode in which the presumption 
is to be rebutted which has been cited from Dorp Lynpuurst, by my .noble and 
learned friend on the Woolsack, and acquiesced in by my noble and learned friend 
who last addressed your Lordships with some slight modification. My opinion is 
that a presumption of this sort in favour of a marriage can only be negatived by 
disproving every reasonable possibility. I do not mean to sa y that you must show 
the impossibility of any supposition which can be suggested to support the validity 
of the marriage, but you must show that this is most highly improbable, that it 





is not reas ee possible. Because, otherwise there is a tremendous responsibility 


cast upon you with regard to the status of this woman and of the appellants. See 
the peril which you are encountering; you may be deciding that a woman is a 
concubine and that the children are bastards upon a mere speculation, when, in 
fact, contrary evidence may afterwards be produced, when it is too late, to show 
that there was that in existence which would render the marriage valid, the woman 
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the wife of the person to whom she was married, and the children legitimate. To 
avoid such a peril, the law requires that you should negative every reasonable 
possibility. ...I must draw your Lordships’ attention to the presumption of law 
which requires a judge not to exercise his own private notion or to indulge in his 
own private opinions upon the subject, but to believe that everything was solemnly 
and effectively done. That is greatly strengthened here by the facts of the case. 
It appears to me that the presumption of law which exists in this case and is 
strengthened by the facts, is not at all met by contrary evidence. 


Appeal allowed. 


CROFT v. LUMLEY AND OTHERS 


| House or Lorps (Lord Cranworth and Lord Wensleydale), June 29, 30, 1857, 
February 15, 17, 1858] 


[Reported 6 H.L.Cas. 672; 27 L.J.Q.B. 321; 31 L.T.0.8. 382; 
22 J.P. 639; 4 Jur.N.S. 903; 6 W.R. 523; 10 E.R. 1459] 


y) 


Landlord and Tenant—Covenant—Covenant to ‘improve’ opera house for per- 
forming operas, plays, etc.—House closed when not remunerative to open— 
Covenant not to let stalls for longer than one year—Stalls let for year from 
future date—Covenant not to charge or encumber demised property—Grant 
by lessee of warrants of attorney. 

The appellant let an opera house to the first respondent who entered into 
certain covenants on the breach of which a right of entry was reserved. 

Held: (i) keeping the opera house shut for two seasons because it would not 
have paid to open it was not a breach of a covenant by which the lessee under- 
took that he would ‘‘use his utmost endeavours to improve the house’’ for 
performing operas, plays, etc., the covenant on its true construction referring 
to the lessee maintaining proper scenery and having the house painted and 
kept in order; (ii) letting some stalls to hold for one year from a future date 
was not a breach of a covenant not to let boxes or stalls “‘for any longer period 
than one year’’: quere, what would be the position if a lease were granted 
made to a lessee for one year and at the same time leases were granted to begin 
at the end of the first year and so on; (111) granting warrants of attorney authoris- 
ing judgment to be forthwith entered, the warrants being given bona fide to 
secure debts and to avoid the expense and delay of legal proceedings and not 
colourably to evade a prohibition against assignment, was not a breach of a 
covenant ‘‘not to charge or encumber the theatre by mortgaging the same or 
eranting any rentcharge or any other encumbrance whatsoever,’’ for all that 
the parties meant to do by the covenant was to guard against a direct encum- 
brance on the house. 


Notes. Considered: Price v. Wormwood (1859), 4 H. & N. 512; Davenport v. 
Reginam, [1874-80] All E.R.Rep. 157; Lancashire Waggon Co. v. Nuttall (1879), 
40 L.T. 291; James v. Young (1884), 27 Ch.D. 652; Harman v. Ainslie, [1904] 
1 K.B. 698; Hartnell v. Blackler, [1920] 2 K.B. 161; Windmill Investments (Lon- 
don), Ltd. v. Milano Restaurant, Ltd., [1962] 2 All E.R. 680; Segal Securities, Ltd. 
v. Thoseby, [1963] 1 All E.R. 500. Referred to: Dendy v. Nicholl (1858), 4 
C.B.N.S. 876; Ward v. Day (1864), 5 B. & S. 859; Clough v. London and North 
Western Rail. Co., [1861-73] All h.R.Rep. 646; Toleman v. Portbury (1871), L.R. 
6 Q.B. 245; Morrison v. Universal Marine Insurance Co. (1873), L.R. 8 Exch. 197; 
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\ Keith, Prowse & Co. v. National Telephone Co., [1894] 2 Ch. 147; Wulfsberg v. 
Weardale Steamship Co. (1916), 85 L.J.K.B. 1717; The Kin Tye Loong v. Seth 
(1920), 89 L.J.P.C. 118; BR. v. Paulson, [1921] 1 A.C. 271; Abram Steamship Co., 
Ltd. v. Westville Steamship Co., Ltd., [1923] All E.R.Rep. 645; Wilkins v. Carlton 
Shoe Co. (1980), 94 J.P. 207; Creery v. Summersell and Flowerdew & Co., [1949] 
L.J.R. 1166; Clarke v. Grant, [1949] 1 All E.R. 768. 

3 As to covenants generally, see 23 Hatspury’s Laws (8rd Edn.) 578 et seq., and 


cases there cited. 


Cases referred to: 
(Gane v. Horlock (1856), 56 H..Cas. 580; 25 L.J.Ch. 258; 2 Jur.N;8. 2605 
4 W.R. 408; 10 E.R. 1028, H.L.; 85 Digest (Repl.) 586, 2588. 
(2) Doe d. Mitchinson v. Carter (1798), 8 Term Rep. 57; 101 E.R. 1264; subse- 
r quent proceedings (1799), 8 Term Rep. 800; 31 Digest (Repl.) 409, 5381. 


Also referred to in argument : 

Simpson v. Clayton (1838), 4 Bing.N.C. 758; 1 Arn. 299; 6 Scott, 469; 8 L.J.C.P. 
59; 2 Jur. 892; 182 E.R. 981; 31 Digest sek ) 67, 2241. 

Linder v. Pryor (1838), 8 C. & P. 518, N.P.; 81 Digest (Repl.) 109, 2519. 

» he Boyle, Ex parte Boyle (1853), 3 De G.M. & G. 515; 22 L.J.Bey. 78; 22 

L.T.O.8. 110; 17 Jur. 979; 48 E.R. 202, L.JJ.; 4 Digest (Repl.) 518, 4541. 

Hill v. Cowdery (1856), 1 H. & N. 860; 25 L.J.Ex. 285; 27 L.T.0.8. 204; 4 W.R. 
681; 156 E.R. 1242; 12 Digest (Repl.) 339, 2626. 

Johnson v. Holdsworth (1850), 1 Sim.N.S. 106; 20 L.J.Ch. 68; 15 Jur. 31; 61 
E.R. 41; 35 Digest (Repl.) 637, 3095. 

Hawkins v. Gathercole (1855), 6 De G.M. & G. 1; 8 Eq. Rep. 348; 24 L.J.Ch. 
son, 24 1.10.5, 281; 19 J.P. 115; 1 Jur.N.8,. 481; 2 W.R...194; 48. Bk. 
1129, L.JJ.; 88 Digest (Repl.) 788, 7. 

Watts, Porter (1854), 38 E. & B. 748; 2 C.L.R. 15653; 23, L.4.0.B..846> 23 
L.T.0.S. 228; 1 Jur.N.S. 183; 118 E.R. 1319; 30 Digest (Repl.) 190, 345. 
Countess of Sussex v. Wroth (1582), Cro. Eliz. 5; 78 E.R. 272: sub nom. 
Leaper v. Wroth, cited in 6 Co. Rep. at p. 38a; sub nom. Lepur and Wroth’s 
Case, 1 Leon. 35; sub nom. Wroth and Countess of Sussex Case, 8 Leon. 130: 
sub nom. Countess of Sussex and Worth’s Case, 4 Leon. 65; 40 Digest (Repl.) 

Vi, £O07. 

Colebrook v. Layton (1883), 4 B. & Ad. 578; 1 Nev. & M.K.B. 874; 2 L.J.K.B. 95; 
110 E.R. 573; 19 Digest (Repl.) 438, 2548. 

Doe_d. Duke of Norfolk v. Hawke (1802), 2 Hast, 481; 102 E.R. 458; 21 Digest 
(Repl.) 668, 15% 

Doe d. Cherry v. ane (1775), 1 Cowp. 248; 98 E.R. 1066; 31 Digest (Repl.) 





507, 6324. 

Doe d. Morecraft v. Meux (1824), 1 C. & P. 346, N.P.; 31 Digest (Repl.) 564, 
6846. 

Jones v. Carter (1846), 15 M. & W. 718; 1538 E.R. 1040; 31 Digest (Repl.) 580, 
6527. 

Doe d. Nash v. Birch (1836), 1 M. & W. 402; 2 Gale, 26; Tyr. & Gr. 769; 5 





L.J.Ex. 185; 150 E.R. 490; 31 Digest (Repl.) 561, 6819. 

Green’s Case (1582), Cro. Eliz. 3; 78 E.R. 269; 31 Digest (Repl.) 555, 6741. 

Hardman v. Bellhouse (1842), 9 M. & W. 596; 11 L.J.Ex. 135; "189 5.1, 2a 
1 Digest (Repl.) 518, 1483. 

Doe d. Davis v. Elsam (1828), Mood. & M. 189, N.P.; 31 Digest (Repl.) 518, 6366. 

Doe d. Muston v. Gladwin (1845), 6 Q.B. 953; 14 ie J Cs. lee? 4 To. g, 432; 
9 Jur. 508; 115 E.R. 359; 31 Digest (Bete! ) 561, 6814. 

Doe d. Palk v. Marchetti (1831), 1 B. & Ad. 715; 9 Li.J.0.8.K.B. 196: 109 BR. 
953; 31 Digest (Repl.) 587, 7069. 

Doe d. Abdy v. Stevens (1882), 8 B. & Ad. 299; 110 E.R. 112; sub nom. Doe d. 
Abdy v. Jeapes, 1 L.J.K.B. 101; 31 Digest (Repl.) 512, 6362. 

Fox v. Collyer, And. 65. 


164 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


Read v. Nashes (1589), Leon. 147. 

Doe d. Griffith v. Pritchard (1838), 5 B. & Ads 765; 2 Nev. & Monae, 
8 L.J.K.B. 11; 110 E.R. 973; 31 Digest (Repl.) 528, 6511. 

Bois v. Cranfield (1€50), Sty. 289; 82 E.R. 677; 12 Digest (Repl.) 536, 4064. 


Appeal from a decision of the Court of Exchequer Chamber (CressweLuL, WIL- 
LiaMs and Crowber, JJ., Martin and ALprerson, BB.), reported 5 KE. & B. 682, 
affirming a decision of the Queen’s Bench (Lorp CamppeLL, C.J., COLERIDGE, 
Wicurman and Erte, JJ.), reported 5 IX. & B. 648, in an action of ejectment brought 
by the plaintiff, Faithful Croft, to recover possession of the Opera-house in the 
Haymarket. 

In 1845 the plaintiff demised the premises as to part for sixty-six years from 
Sept. 29, 1825, and as to the other parts for fifty-one years from Sept. 29, 1840. 
In the lease a power of re-entry was reserved to the plaintiff in case the reserved 
annual rent of £1,934 14s. should not be paid, or in case certain covenants in the 
lease should not be performed. The covenants, so far as material, were three: 
(i) that the lessee should not convert the opera-house to any other use than that of 
performing operas, plays, etc., but should, during all the terms, use his utmost 
endeavours to improve the same for that use and purpose; (ii) that the lessee should 
not, without the lessor’s previous leave in writing, assign, let, charge or dispose of 
the boxes or stalls of the theatre, or any of them (except a certain number of boxes 
and stalls to be selected as in the lease mentioned), for any term or number of 
years whatsoever or for any longer period than one year or season; (ii) that the 
lessee should not charge or encumber the theatre, or the income thereof, or the 
terms thereby granted, or either of them, or any part thereof respectively, by 
mortgaging the same or granting any rentcharge or any other encumbrance what- 
soever. The action of eject ment was commenced on Dec. 28, 1854, on the ground 
that Lumley, the lessee, had broken these covenants. 

The defendant Lumley appeared and defended the action, and the other defen- 
dants were allowed to appear and defend on the ground that they claimed rights to 
various parts of the property under the defendant Lumley. 

The action was tried at the Middlesex sittings after Hilary Term, 1855, when a 
verdict was taken by consent, subject to the opinion of the court on a Special Case, 
which set forth the material facts as follows: As to the covenant not to convert 
the opera-house to any other use than that of acting operas, etc., and to use his 
utmost endeavours to improve the same, the breach was attempted to be proved as 
follows. The defendant used the opera during the season up to August, 1852, 
when the season closed for that year. Since then the opera-house had not been 
opened for entertainments of any sort, but it had not been converted to any other 
uses than those contemplated by the lease. It was given in evidence, by a com- 
petent witness, that the fact of the house not having been opened since 1852 was 
injurious to the property. ‘There was no evidence that the defendant had not used 
his best endeavours to keep the house open every season. As to the covenant not 
to grant or let boxes or stalls for more than one year, the evidence of a breach was 
as follows. By an indenture of Aug. 5, 1852, Lumley for valuable consideration 
let to Hughes certain boxes to hold from Ieb. 1, 1858, or from such subsequent day 
during 1853 upon which the opera-house should be first opened, for the full term of 
one year to be computed from that date, provided, if the theatre should not be 
opened during 1853, then for the same period during any future year. As to the 
covenant not to charge or encumber the opera-house, the evidence of a breach was 
as follows. On Oct. 6, 1852, Lumley granted a warrant of attorney to Hughes, 
authorising an attorney to confess judgment, etc. ‘The defeasance recited an inden- 
ture, and expressly bore that the judgment to be entered up was intended to be a 
concurrent security for £290. Judgment was entered up on Oct. 20, 1852, and 
registered on Dec. 30, 1852. Other warrants of attorney were granted and judgment 
signed and registered, the defendants being bona fide. 
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On Oct. 26, 1854, it was arranged that Mr. Martelli, as the authorised agent of 
the plaintiff, should call on Mr. Barnes, of the firm of Lyon, Barnes and Ellis, 
acting on the part of Mr. Lumley. Mr. Barnes having called accordingly, produced 
a sum of money equal to the amount of the Midsummer and Michaelmas rent, and 
on behalf of the defendant tendered the amount to Martelli, stating that he tendered 
to him the half-year’s rent due at Michaelmas, and that he did so without any 
condition or reservation. Martelli stated that he would not receive the money as 
rent due under an existing unforfeited lease, but that he was willing to accept it 
as compensation for the occupation merely and without prejudice to the lessor’s 
right of re-entry for breach of covenant. Mr. Barnes thereupon said that he 
assented to no such condition; that he tendered the money unconditionally as rent 
due, and that as rent Mr. Martelli must take it or leave it. After some further 
conversation, in which Martelli and Barnes adhered to their intention previously 
expressed, Martelli took up the money, saying at the time of so taking it that he 
took it as compensation for the occupation of the premises merely, and not as rent 
due under an existing and unforfeited lease, and that he did not waive the lessor’s 
right of re-entry, but expressly reserved it. No receipt was asked for or given. 

The Court of Queen’s Bench decided that the lease had been forfeited by reason 
of the giving of the warrants of attorney and the judgments signed thereon, but that 
the forfeitures, both those known and those unknown to Mr. Martelli, had been 
waived by his having under the circumstances mentioned in the Case received a 
sum of money tendered as two quarters’ rent. On appeal, the Court of Exchequer 
Chamber decided that the lease had been forfeited, but gave no opinion as to the 
waiver of the forfeiture. The plaintiff appealed to the House of Lords, and the 
following judges attended, Martin, BraMwELL, CHANNELL and Watson, BB., and 
Erie, Crompton, WILLIAMS, WIGHTMAN and CoLERIDGE, JJ. 


Sir Richard Bethell, Q.C., H. Hill, Q.C., and Unthank for the appellant. 
Sir Frederick Thesiger, Q.C., Sir Fitzroy Kelly, Q.C., Lush, Wells and Maude 
for the respondents. 


At the conclusion of the arguments the House put the following questions to the 
judges: (i) Whether the Special Case discloses a breach of the covenant not to 
grant, let, or otherwise dispose of any of the boxes or stalls of the theatre for any 
longer period than one year or one season? (ii) Whether the Special Case discloses 
a breach of the covenant not to charge or encumber the theatre, or any part thereof? 
(iii) Whether, by reason of such breaches (if any), or either of them, the appellant 


- acquired a right of re-entry on the theatre, or any part thereof? (iv) Whether such 


right of re-entry (if any) was waived by the appellant? The judges all answered 
question (i) in the negative; seven out of the nine answered question (ii) in the 
negative; of the remaining two one thought there was a breach of the covenant not 
to encumber, but that the right of re-entry was waived by the subsequent acceptance 
of rent, while the other thought that there was a breach and no waiver. 


Their Lordships took time for consideration. 


April 17, 1858. The following opinions were delivered. 


LORD CRANWORTH.—This was an action of ejectment which was brought by 
the appellant, Croft, against the respondent, Lumley, and a number of other persons, 
to recover possession of the opera-house in the Haymarket, London. The respondent 
Lumley is the lessee of the opera-house under the appellant. The other respondents 
need only be described as persons who have an interest under Lumley. The eject- 
ment was brought upon a right of entry which was reserved in the lease from Croft 
to Lumley for breach of several covenants. At the trial a verdict by consent was 
taken for the appellant, subject to a Special Case. The Court of Queen’s Bench 
was of opinion that there was no breach of any covenant, except the covenant not 
to charge. Lumley having given warrants of attorney (under which it is hardly 
necessary to say the persons to whom the warrants were given, by entering up 
judgment, might eventually take in execution, and so obtain possession of the 
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property, as to which it was covenanted that there should be no charge), the Queen’s 
Bench held that the giving of those warrants of attorney was a breach of the 
covenant not to charge. But that court also held that that was immaterial because 
the right of re-entry was gone by reason of the appellant Croft having accepted rent 
after he had notice of the breach in question. Therefore, the Queen’s Bench held 
that there should be judgment for the respondents, holding that there was a 
breach of one covenant, and one only, the covenant not to encumber, but that as 
to that covenant, though there was a breach which gave a right of re-entry, that 
right of re-entry was gone by reason of the waiver or abandonment of it by the 
landlord having accepted rent after he had notice of the breach. 

The appellant was dissatisfied with that decision of the Queen’s Bench, and took 
the case to the Court of Exchequer Chamber and that court, having had the matter 
elaborately argued before them, came to a conclusion having the same result as 
that at which the Queen’s Bench had arrived, though not exactly upon the same 
srounds, for whereas the Queen’s Bench had held that there was no breach of any 
covenant but one, but that no advantage could be taken of that breach because there 
had been a waiver, the Exchequer Chamber held that there had been no breach of 
any of the covenants, and, consequently, that the judgment for the respondents was 
right, they not meaning to say that they did not concur with the Court of 
(jueen’s Bench as to there having been a waiver if there had been a breach of the 
covenant. From that decision the appellant appealed to your Lorpsuips’ Houses. 

With regard to the alleged breach of the covenant that Lumley would use his best 
endeavours to improve the opera-house for the purpose for which it was demised 
to him, of which it was alleged there was a breach by his not having kept it open 
in the seasons of 1853 and 1854, your Lordships at the time of the argument in- 
timated a very strong and decided opinion that there was no pretence for saying 
that there bad been any breach of the covenant upon that ground; that the meaning 
of the covenant was that he should, by having proper scenery, and by having the 
house properly painted and kept in order, improve the house, but not, if he found 
that there would be no benefit in opening the house, if it would not pay the expenses 
of having theatrical representations at all, that he should at his loss, with no benefit 
to the landlord, keep it open. Your Lordships expressed so clear an opinion upon 
that point at the time of the argument, that your Lordships did not desire even 
to hear what the opinions of the learned judges upon it were and did not put any 
question to them on that point. JI happen to know by communicating with them at 
the time that they never had the shghtest doubt upon the subject. 

In this state of things, it is now your Lordships’ duty to decide in the first place 
upon the first question upon which all the learned judges concur. I think there 
can be no possible doubt that your Lordships will at once accede to the view which 
they took on that subject. This is a question as to the forfeiture of a lease. The 
covenant is that the lessee will not underlease any of the boxes or stalls for more 
than one year or one season. The leases in question which were considered to be 
breaches of that covenant were leases entered into in the month of August, 1853, 
for the year commencing from February, 1852. That was not the exact form of all 
of them, but that statement will substantially embrace the whole question as to 
that breach. It is said that that is a breach of the covenant not to lease for more 
than one year, but the learned judges all hold that is not so. How is that a breach 
of the covenant not to lease for more than a year? It is a lease for only one year. 
The covenant is that he will not lease for more than a year. He has not leased 
for more than a year, and, therefore, he has not in terms broken the covenant. 
T doubt whether we ought to go beyond that. But it was said that that construc- 
tion might enable the lessee entirely to defeat the primary object of the parties 
to this covenant. I do not think it is so at all. We need not decide what would 
be the case if a lease had been made to a party for one year and at the same time 
there had been made a lease for another year to commence at the end of the first 
year, and so on. It might be that that might have been held to be a lease for 
more than a year, although in point of fact it may appear to be otherwise, but that 
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is not the question which we have to decide. But this is simply a question 
whether in form or in substance it is any violation of the covenant to have made 
a lease which was to endure for one year and one year only, commencing at the 
beginning of the ensuing season. I am of opinion that it was not, and that, there- 
fore, the learned judges are quite right. 

The second alleged breach is certainly one which gives rise to more difficulty, 
namely, whether the warrants of attorney which have been given were or were 
not a breach of the covenant not to encumber. The warrants of attorney relied 
upon are these. There was a warrant to Hughes on June 25, 1852, to confess 
judgment for £2,000, with a declaration that it was merely as a security for 
£1,140, being the amount of a great number of bills of exchange which were 
enumerated and would become due in the ensuing months of August, September 
and October. Upon that judgment was signed and duly registered both in the 
office and in the county of Middlesex. There was another warrant of attorney on 
July 29, 1852, for £2,200, to secure £1,070 on Sept. 80, upon which judgment was 
also signed, and there was another upon Oct. 6, 1852, for £12,000 to secure £6,000. 
There were also a number of judge’s orders, I think from twelve to twenty, to 
secure sums of money, for which Lumley had been sued, which orders had been 
given (I think in every case it is so stated) after issue had been joined, and all 
for bona fide debts. The question here arises upon the Judgments Act, 1838, s. 18 
[replaced by Law of Property Act, 1925, s. 195] whether these instruments do or 
do not amount to such an assignment or charge of the property as to constitute a 
breach of the covenant not to encumber. Section 13 enacts: 


“A judgment already entered up or to be hereafter entered up against any 
person in any of Her Majesty’s superior courts ... shall operate as a charge 
on all lands, tenements, rectories, advowsons, tithes, rents and hereditaments 

. of or to which such person shall at the time of entering up such judgment, 
or at any time afterwards be seised, possessed or entitled for any estate or 
interest whatever at law or in equity, whether in possession, reversion, remain- 
der, or expectancy, or over which such person shall at the time of entering up 
such Judgment, or at any time afterwards, have any disposing power which he 
might without the assent of any other person exercise for his own benefit, and 
shall be binding as against the person against whom judgment be so entered 
up, and against all persons claiming under him after such judgment, and shall 
also be binding as against the issue of his body, and all other persons whom 
he might without the assent of any other person cut off and debar from any 
remainder reversion or other interest in or out of the said lands... and every 
judgment creditor shall have such and the same remedies in a court of equity, 
against the hereditaments so charged by virtue of this Act. or any part thereof, 
as he would be entitled to in case the person against whom such judgment shall 
have been entered up had power to charge the same hereditaments, and had 
by writing under his hand agreed to charge the same with the amount of such 
judgment-debt.”’ 


The question is whether a warrant of attorney given under the circiimstances 
stated in this case—namely, bona fide given to secure debts, and nothing more 
being stated than that—does or does not amount to giving an encumbrance within 
the meaning of this clause? This is a point which has been several times of late 
under discussion. I have more than once, in the discharge of my official duties, 
had occasion to consider it; and I confess it is a point upon which I have very often 
had great difficulty in making up my mind, but in the result I adhere to the opinion 
which I expressed in this House two or three years ago in the course of the argu- 
ment of Lane v. Horlock (1), that this is a point upon which it is impossible to 
state any abstract opinion which shall govern every case. I am of opinion, as I 
there stated, that simply giving a warrant of attorney, if it is bona fide given to 
secure a debt which the creditor might recover by process of law, does not constitute 
a charge within the meaning of that statute. But if a person, not having a power 
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of assigning or charging the property, gives a warrant of attorney with a view to 
evade that restriction which is imposed upon him, then the circumstances may be 
such as to make it amount to a charge, or encumbrance, or at least to estop him 
from saying that it is not a charge or encumbrance to all intents and purposes. 
The distinction is admirably illustrated by Doe d. Mitchinson v. Carter (2), in 
which the principle was elucidated in both its aspects, for, in the first instance, there 
had been an ejectment brought, and there it was found that a party who was 
restrained from assigning had given a warrant of attorney. The Court of Queen’s 
Bench, after a long argument, held that that did not amount to a breach of the 
restriction against his charging. He could not help his creditors bringing an action 
and recovering judgment, and if he, to save the expense and vexation and delay 
of an action, gave a warrant of attorney in order to close the proceedings at once, 
the court held that he might lawfully do that in order to arrest the legal conse- 
quences, and that, therefore, that was no breach. But a second ejectment was 
afterwards brought, in which upon a special verdict it was found that the lessee, 
wishing to assign the property, entered into a compact with the person to whom it 
was to be assigned, and because he could not do that per directum he gave him a 
warrant of attorney, which would enable him to take the property in execution. 
When that second verdict came to be considered the Court of King’s Bench held 
that that entirely varied the case, the warrant of attorney was held to be a breach 
of the covenant not to assign, and judgment was given accordingly. 

Applying that principle to the present case, in advising your Lordships, I am 
to say whether there is upon the face of this Special Case anything which 
ought to satisfy your Lordships that the giving of this warrant of attorney was a 
contrivance by Mr. Lumley to effect an assignment which he could not effect 
directly. I think there is nothing to warrant any such conclusion. In the first 
place, although it is stated that it was known to the creditor Mr. Hughes that 
Mr. Lumley was the lessee of the opera-house, I do not find it anywhere distinctly 
stated that that was the moving cause on his part, but it would be necessary to 
show, not merely that it was the moving cause on his part, but that it was known 
to Lumley that he had not the power to assign and that he gave this warrant 
of attorney for the purpose of enabling him to do that which he could not do 
according to the terms of his lease. I think that when we look at what occurred 
afterwards it is perfectly clear that that was not the meaning of the parties, and 
that in point of fact no proceedings have ever been adopted in order to get possession 
of the opera-house. The warrants of attorney remain just as they were, the 
property of Mr. Hughes—whether they have been paid or not is not stated. It does 
not appear that the opera-house was transferred from the one party to the other. It 
remains just as it was. Therefore, upon this point I am inclined to advise your 
Lordships most strongly to concur in the opinions of seven out of the nine learned 
judges who heard the case, and I should, accordingly, move that your Lordships 
should give judgment for the respondents. 


LORD WENSLEYDALE.—TI have no difficulty in concurring in the advice which 
has just been given by my noble and learned friend, and I have very little to add 
to the reasons which he has given for that advice. 

There are three covenants contained in the lease which are alleged to have been 
broken. The first is that the lessee will not, during the term demised to him, 
convert the opera-house, or any part thereof, to any other use than for ‘‘acting or 
performing operas, plays, concerts, balls, masquerades, etc.,’’ and that he will, 
during all the said term, use his utmost endeavours to improve the same for that 
use and purpose. The breach alleged is that he did not do that. The evidence 
is that there was a part of the term during which the opera-house was not open. 
The Court of Queen’s Bench were of opinion that the lessee’s conduct in this 
respect was not a breach of the covenant, and the judgment of the Court of 
Exchequer Chamber confirmed that. Upon this point no opinion has been given 
by the learned judges, as your Lordships, feeling no doubt upon it, did not think 
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it necessary to put any question to the judges upon that part of the case. It is 
quite out of the question to say that that covenant has been broken. 

The next covenant is that the lessee, during the continuance of this term, would 
not 


‘‘orant away, assign or let, charge or dispose of the boxes or stalls of the 
theatre or any of them for any term or number of years whatsoever, or for any 
longer period than one year or season.”’ 


The lessee granted a term in futuro, and the Court of Queen’s Bench were of 
opinion that that was not a breach of the covenant, the meaning of which was that 
he should let the boxes only for one season. In that opinion the Court of 
Exchequer Chamber concurred; and all the learned judges, in the opinions they 
have given to us, are unanimous that there was no breach of that covenant. In that 
opinion I entirely agree. 

The third covenant raises a more important question. It was that the lessee 
would not charge or encumber the theatre 


‘“‘or the income thereof, or the terms hereby granted or either of them, or any 
part thereof respectively, by mortgaging the same or granting any rentcharges, 
or any other encumbrance or encumbrances whatsoever.” 


The breach alleged of that covenant was that he did grant an encumbrance by giving 
a warrant of attorney to enter up judgment, and that by virtue of that warrant of 
attorney judgment was entered up, in consequence of which it was said that he had 
committed a breach of the covenant by charging the theatre. The Court of Queen's 
Bench, in their unanimous opinion which was delivered by Lorp Campse.., held 
that that was a breach of the covenant to encumber; that every man must be 
considered as contemplating the result of his acts; that if Lumley gave a warrant 
of attorney and the effect of that warrant was, under the Judgments Act, 1838, 
that upon it the property would be charged exactly in the same way as if he had 
given an equitable charge upon it, he must be considered to have contemplated 
that result, and that, therefore, it was a breach of that covenant. That was the 
opinion which the Court of Queen’s Bench expressed. From that there was [an 
appeal] to the Exchequer Chamber. That court formed a different conclusion. 
They were unanimously of opinion that what had been done did not fall within 
the terms of this covenant. 

I agree entirely in the view which they took of this covenant, because, if we 
look at the terms of the covenant, it is not a covenant that he will do nothing 
whereby the estate may be encumbered, but it is a covenant that he will not 
‘‘charge or encumber the theatre or the term by mortgaging of the same’’—that 
is a direct charge—‘‘or by granting any rentcharges’’—that is also a direct charge— 
‘‘or by granting any other encumbrance or encumbrances whatsoever.’’ That 
clearly means the same as the former words of the same nature—that he will not 
grant any direct charge or encumbrance. If the terms of the covenant were that 
he would do no act whereby the property should become encumbered, then there 
is no doubt he would be guilty of a breach of the covenant by giving a warrant of 
attorney, which, by the operation of the Act of 1838, might cause an encumbrance 
upon the theatre. The argument noscitur a sociis applies here, and it is clear 
that all that the parties meant to do was to guard against the direct encumbrance 
upon the theatre. In that opinion all the judges concur. 


Appeal dismissed. 
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KVANS v. BREMBRIDGE AND OTHERS 


[| Vice-CHANCELLOR’s Court (Page-Wood, V.-C.), December 7, 11, 1855] 


[Reported 2 K. & J. 174; 295 L.J.Ch. 102; 26 1.7.0.9. 164; 
2 Jur.N.8. 134; 4 W.R. 161; 69 E.R. 741] 


[Court or APPEAL IN CHANCERY (Knight-Bruce and Turner, L.JJ.), February 
22, 23, 1856] 


[Reported 8 De G.M. & G. 100; 25 L.J.Ch. 834; 27 L.T.0.S. 8; 
2 Jur.N.S. 311; 4 W.R. 850; 44 E.R. 327 | 


Gruarantee—Discharge—Oo-sureties—Guarantee not signed by one surety—Other 
surety not informed. 

The release by a creditor to one of two co-sureties is a release to the other. 

The deed securing a loan granted by an insurance company to a debtor 
contained a covenant by the plaintiff and his co-surety that they or one of them 
would be responsible for, and would pay, any moneys due from the debtor to 
the insurance company and being unpaid by him. Only the plaintiff signed the 
deed, which was kept by the insurance company who did not inform him that 
his co-surety had not signed it. The debtor defaulted. 

Held: the intention of the parties to the deed was that there should be a 
joint and several liability on the part of the two co-sureties, the deed being 
prepared and executed on that basis, and, as that course had not been followed, 
the plaintiff was relieved of his liability as a surety and entitled to delivery 
up of the deed for cancellation. 


Notes. Considered: Spaight v. Cowne, Edwards v. Spaight (1863), 1 Hem. & M. 
359. Distinguished: Cooper v. Evans (1867), L.R. 4 Eq. 45. Considered: Naas v. 
Westminster Bank, Lid., [1940] 1 All E.R. 485. Referred to: Cumberlege v. 
Lawson (1857), 26 L.J.C.P. 120; Luke v. South Kensington Hotel Co. (1879), 27 
W.R. 514; Beckett v. Addyman (1882), 9 Q.B.D. 783; Royal Albert Hall Corpn. v. 
Winchilsea (1891), 7 T.L.R. 362; Ellesmere Brewery Co. v. Cooper, [1895-9] All 
K.R.Rep. 1121; National Provincial Bank of England v. Brackenbury (1906), 22 
T.L.R. 797; Re Parent Trust and Finance Co., [1936] 8 All E.R. 482. 

As to the requirement that all sureties must execute a deed, see 18 Hauspury’s 
Laws (8rd Edn.) 451; and for cases see 26 Diaest (Repl.) 73. As to the right of 
a surety to be relieved of his liability and for delivery up of his guarantee, see 
18 Hatspury’s Laws (8rd Edn.) 501; and for cases see 26 Diaesr (Repl.) 210. 


Cases referred to: 
(1) Ex parte Gifford (1802), 6 Ves. 805; 31 E.R. 1818, L.C.; 26 Digest (Repl.) 
148, 1045. 
(2) Nicholson v. Revill (1886), 4 Ad. & El. 675; 1 Har. & W. 756; 5 L.J.K.B. 
129; 111 E.R. 941; sub nom. Nicolson v. Revell, 6 Nev. & M.K.B. 192; 
26 Digest (Repl.) 210, 1609. 
(3) Re Semple, 8 Jo. & Lat. 488. 
(4) Underhill v. Horwood (1804), 10 Ves. 209; 32 E.R. 824, L.C.; 26 Digest 
(Repl.) 148, 1046. 
Also referred to in argument: 
Bonser v. Cox (1841), 4 Beav. 379; 10 L.J.Ch. 395; 5 Jur. 164; 49 E.R. 385, 
L.C.; subsequent proceedings (1844), 18 L.J.Ch. 260; 2 L.T.O.S. 493; 8 Jur. 
387, L.C.; 26 Digest (Repl.) 73, 519. 
Leaf v. Gibbs (1880), 4 C. & P. 466, N.P.; 26 Digest (Repl.) 78, 518. 
Pidcock v. Bishop (1825), 8 B. & C. 605; 5 Dow. & Ry.K.B. 505; 8 L.3.0.9.K.B. 
109; 107 E.R. 857; 26 Digest (Repl.) 221, 1712. 
Whitcher v. Hall (1826), 5 B. & C. 269; 8 Dow. & Ry.K.B. 22: 4 L.J.0.8.K.B. 
167; 108 E.R. 101; 26 Digest (Repl.) 163, 1220. 
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Mines Royal Societies v. Magnay (1854), 10 Exch. 489; 8 C.L.R. 171; 24 L.J.Ex. 
73°24 1.7.0.8. 208; 18 Jur. 1028; 3 W.R. 75; 156 E.R. 581; subsequent 
proceedings sub nom. Magnay v. Mines Royal Co. (1855), 3 Drew. 180; 24 
L.J.Ch. 418; 24 L.T.0.8. 287; 1 Jur.N.S. 158; 8 W.R. 258; 8 Eq. Rep. 877; 
81 Digest (Repl.) 570, 6908. 

Elliot v. Davis (1800), 2 Bos. & P. 888; 126 E.R. 1814; 7 Digest (Repl.) 187, 198. 

fiice v. Gordon (1848), 11 Beav. 265; 50 E.R. 818; 26 Digest (Repl.) 75, 538. 

Austen v. Howard (1816), 7 Taunt. 28; 2 Marsh. 3852; 129 E.R. 11; subsequent 
proceedings (1817), 7 Taunt. 327; 1 Moore, C.P. 68; 129 E.R. 181; 26 Digest 
(Rep) 73, 517. 

Harrison v. Nettleship (1883), 2 My. & K. 428; 8 L.J.Ch. 86; 89 E.R. 1005; 26 
Digest (Repl.) 112, 778. 

Jones v. Geddes (1845), 14 Sim. 606; 1 Ph. 724; 60 E.R. 493, L.C.; 11 Digest 
(Repl.) 550, 1570. 

Wodehouse v. Farebrother (1855), 5 E. & B. 277; 8 C.L.R. 1853; 25 L.J.Q.B. 18; 
25 L.T.O.8. 197; 1 Jur.N.S. 998; 119 E.R. 485; 26 Digest (Repl.) 114, 796. 
Phelps v. Prothero, Prothero v. Phelps (1855), 7 De G.M. & G. 722; 25 L.J.Ch. 
105; 26 L.T.0.8. 2381; 2 Jur.N.8. 178; 4 W.R. 189; 44 E.R. 280, L.JJ-: 

21 Digest (Repl.) 252, 344. 

Carron Iron Co. v. Maclaren (1855), 5 H.L.Cas. 416; 24 L.J.Ch. 620; 26 L.T.O.S. 
42; 3 W.R. 597; 10 E.R. 961, H.L.; 11 Digest (Repl.) 547, 1543. 

Stirling v. Forrester (1821), 8 Bli. 575; 4 E.R. 712; 26 Digest (Repl.) 148, 1048. 

Peto v. Peto (1849), 16 Sim. 590; 18 L.T.O.S. 184; 13 Jur. 646; 60 E.R. 1008 ; 
24 Digest (Repl.) 1121, 38. 

Latch v. Wedlake (1840), 11 Ad. & El. 959; 8 Per. & Dav. 499; 9 L.J33Q.B. 201. 
113 E.R. 678; 12 Digest (Repl.) 86, 120. 

Dering v. Harl of Winchelsea (1787), 1 Cox, Eq. Cas. 318; 29 E.R. 1184; sub 
nom. Deering v. Earl of Winchelsea, 2 Bos. & P. 270; 26 Digest (Repl.) 145, 
1065. 


Appeal from a decision of Paar-Woop, V.-C., infra, in an action by the plaintiff, 
Evans, for an injunction to restrain all further proceedings in an action at law 
against him, and for the delivery up of an indenture in order that it might be 
cancelled; or, for a declaration that he in equity was not liable thereunder, or that 
he was liable for a moiety only of the amount intended to be thereby secured. 

In 1849 the Rev. George Elton applied to the Anchor Life Assurance Co. for 
the loan of £210, which sum they agreed to advance upon Elton’s Insuring his life 
with them for £400 and procuring two responsible sureties for the repayment of 
the principal and interest on the £210. The policy was duly effected with the 
company, and an indenture executed, expressed to be made between the Rev. 
George Elton of the first part; the plaintiff and one William Bradley of the second 
part; and the defendants Brembridge, Wertheimer and Wilson, on behalf of the 
assurance company, of the third part. By that indenture Elton covenanted with 
the defendants to pay the principal and interest on the £210 by instalments as 
therein mentioned, and the premiums on the policy of assurance; and in case of 
any default on the part of Elton in the aforesaid payments, the indenture purported 
to contain a covenant by the plaintiff and Bradley, that they, or one of them, would 
be responsible for, and would pay, any moneys due from Elton, under that inden- 
ture, to the company, and unpaid by him. The indenture was executed by Elton, 
by the plaintiff, and by the company, and retained in the possession of the company. 

The £210 was duly advanced to, and received by, Elton. Default was made in 
payment of the first instalment of the principal and interest; when the defendants 
wrote to the plaintiff and called upon him for payment thereof ‘‘as one of the two 
co-sureties’’ of the said George Elton under the aforesaid indenture. The plaintiff 
then applied to his co-surety Bradley, and discovered that he had never executed 
the indenture. The plaintiff had executed it, on the faith that Bradley would 
also execute it. The assurance company did not inform the plaintiff, when they 
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advanced the money to Elton, that Bradley had not then executed the indenture; 
nor did they afterwards disclose that fact to the plaintiff; but applied to him in 
the manner above stated. 

In 1855 the assurance company brought an action against the plaintiff, to recover 
the whole amount then due to them for principal and interest on the £210. To 
that action the plaintiff pleaded an equitable plea, to the effect that he had never 
executed the indenture as sole surety for Elton, but as intending to be co-surety 
with Bradley, and he had instituted this suit, filing his bill for an injunction as 
stated above. 


Rolt, Q.C. (Southgate with him), for the plaintiff. 
Shapter for the defendants. 


Cur. adv. vult. 


Dec. 11, 1855. PAGE-WOOD, YV.-C.—The material point which I have to 
determine in this case is, whether the plaintiff, who executed an indenture, as 
one of two intended co-sureties to the Anchor Life Assurance Co. for the repay- 
ment of a sum of £210 and interest, advanced by them to Elton, is entitled to the 
relief in this court which he prays by his bill. That relief, so far as this part of 
the consideration is involved, is, that he may have the indenture delivered up to 
be cancelled, or be declared liable to a moiety only, and not to the whole amount 
thereby intended to be secured to the office. 

As to the form of the indenture, there was no sort of question made; it was 
prepared by the assurance company, in the ordinary form always adopted by them; 
and the evident intention of all parties to it—I say of all parties, because, though 
Bradley did not execute it, the intention that he should do so is sufficiently 
apparent on the face of the instrument—the intention was, that the plaintiff and 
Bradley should be jointly and severally bound to the insurance office for the money 
advanced by them to Elton. The plaintiff executed the deed, but Bradley did not. 
The company retained possession of the deed, and advanced Elton the money upon 
it; but, although they themselves knew that Bradley had never executed it, they 
not only never communicated that fact to the plaintiff when they advanced the 
money, but they allowed him to remain in ignorance of it until they called upon 
him ‘‘as one of two co-sureties’’ to repay the whole sum advanced by them to Elton. 

Upon this state of things, it is of course impossible to hold the plaintiff lable 
for the whole amount; but is he liable for the moiety? or has he any relief in equity 
as to that? That depends upon the state of the authorities in reference to the 
subject-matter of this case so far as they can be brought to bear upon it. Hz parte 
Gifford (1) appeared to me at first to have considerable bearing upon the present 
ease. There Lorp Epon seems to have intimated an opinion that, if, the moment 
after a joint and several security has been entered into between a creditor and 
two or more co-sureties for a debtor, the creditor releases one of the co-sureties, he 
may do so without discharging the others or the other of them from his or their 
liability. If that be so, assuming the intention to have been apparent on the 
instrument, as it is here; it is obvious that the co-surety or co-sureties who executed 
the instrument must be in a much worse position than the parties originally meant 
should be the result of their acts. I find, however, that be the weight of that 
authority what it may, it was cited and commented upon with great care and 
deliberation in Nicholson v. Revill (2), and ultimately in effect overruled. 

The inference I draw from that decision and from others is that it is now settled 
law that a release to one of two co-sureties by a creditor is a release to the other. 
Counsel for the defendants, however, contended that this was not a case of contract; 
that you must treat this as the case of creditors’ deeds, where, although some 
creditors do not sign the deed, they may be held capable of taking advantage of its 
provisions. The real point in Re Semple (3) to which he referred as an authority 
for that proposition was, that the deed was delivered as an escrow, in which ease 
it would be good at law to take effect as a deed on a given condition. But here the 
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question is, what is the effect of this instrument in equity, not at law? It being 
conceded that the plaintiff here cannot be made liable for the whole amount, the 
only real question is, as to the moiety? How far is he liable for that? That 
depends upon the effect of the intention of the parties. 

In Underhill v. Horwood (4), Lorp Expon, L.C., said (10 Ves. at pp. 225, 226) : 


‘‘T had a notion which, I think, was not correct, that where a man executes a 
bond, meaning that it should be the joint bond of himself and another, and 
not his several bond, it would not be his several bond. But the cases go 
further. In such a case, however, unless there is something special, the man 
who has become so severally bound has a right to have that bond delivered up; 
for his intention was not to become a mere several obligee, but to be a joint 
and several obligee, and the rights are different both at law and equity; for 
if he is only a several obligee, he has no remedies over against any one; 
but if he is a joint and several obligee, or only a joint obligee, there is a right 
of contribution against the other sureties in equity from the earliest times, and 
of exoneration from the principal.” 


When once any doubt as to the legal effect of the instrument is got rid of, it 
becomes a question of the intention of the parties. What was that intention here? 
Clearly, as I have said, that there should be a joint and several covenant by the 
two co-sureties; the deed was prepared by the assurance company, and retained by 
them and executed by the plaintiff and themselves on that footing. It appears to 
me also, that the party who procured that execution of the deed—I mean Elton— 
to be made, must have done so on the understanding that the creditors would tell 
the plaintiff all the facts connected with the execution of the deed; and that not 
having been done, I must hold that the original intention of the parties to this 
indenture ceased to continue when Bradley did not execute it. It is, therefore, 
impossible for me to hold the plaintiff bound by the deed, even as to a moiety; and, 
looking at the position of the creditors and the plaintiff, and what has passed 
between them, I am of opinion that he is entitled to have the deed delivered up 
to be cancelled, so far as he is concerned; and the decree must be made accordingly, 
and with costs. 

The defendants appealed. 


Rolt, Q.C., and Southgate for the plaintiff. 
Willcock, Q.C., and Shapter for the defendants. 


KNIGHT-BRUCE, L.J.—The defendants seek to charge the plaintiff with a 
contract, into which he did not enter. They claim a right to judge and decide for 
him, that the execution by Mr. Bradley of the instrument in question was a 
matter of indifference to the plaintiff, except possibly as to a moiety of the debt 
or demand professed to be constituted by it. The plaintiff, however, was and is 
entitled to judge and decide upon that for himself and to say effectually (without 
proving) that independently of the mere title to contribution as between sureties, 
he had reasonable grounds for thinking it important to him, and desiring that 
Mr. Bradley should be associated with him. There has been no judgment at law, 
and the pendency of the action is, as well as the pleadings in it, at least in a case 
circumstanced as is the present, immaterial, unless, perhaps, with regard to costs, 
notwithstanding the stage at which the action was when the bill was filed. But 
I conceive that in the circumstances of the matter there ought to be no costs at 
law on either side, that all proceedings in the action should be stayed, that there 


should be an injunction against suing the plaintiff under the deed, and that the 


defendants should pay the costs here, including those of the appeal. 


TURNER, L.J.—There are two points raised in this case : First, whether having 
regard to the Common Law Procedure Act the court, supposing the plaintiff to be 
right on the merits, ought to interfere in his favour; secondly, whether on the 
merits, the plaintiff ought to be wholly discharged from liability or to be held liable 
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for half the sum secured. With respect to the former of these points, I do not 
mean to say that in every case in which an equitable defence has been pleaded at 
law this court will interfere by injunction to restrain proceedings in the action on 
the ground which has been pleaded at law, but in this case I feel no doubt as to it 
being the duty of this court to interfere. For really the point to be decided 
at law on the pleadings, as they stand, is one of common law pleading, and the 
merits raised by the equitable plea may never be reached. There may be a judg- 
ment upon the demurrer at law for the plaintiff at law, on the formal ground that 
the defendant at law has not pleaded, that he would not have executed the bond 
had he been aware that it would not be executed by the co-surety. I cannot think 
that the equitable rights of the plaintiff in equity ought to be disposed of by the 
result of these pleadings at law. 

On the second point, I agree with Kniaur-Bruce, L.J. Several cases were cited 
in the argument. I do not think it necessary to discuss them, for I concur in 
thinking that as the plaintiff entered into the obligation upon the understanding 
and faith that another person would also enter it, he has a right in equity to be 
relieved, on the ground that the instrument has not been executed by the intended 
co-surety. 

Appeal dismissed. 


CAIRNCROSS AND OTHERS v. LORIMER AND OTHERS 


{ Houss or Lorps (Lord Campbell, L.C., Lord Wensleydale and Lord Kingsdown), 
July 17, August 9, 1860] 


[Reported 3 L.T. 1380; 7 Jur.N.S. 149; 3 Macq. 827] 


Estoppel—Estoppel by conduct—Acquiescence in course of conduct—Later claim 
to revert to former position. 

In 1827 members of a dissenting congregation as trustees acquired some 
land and built a chapel and buildings thereon which were used by them for 
the congregation until 1852, when a majority of the congregation, including 
the minister, resolved to join another dissenting religious body. The union 
of the two congregations was completed, the minister was admitted a member 
of the church of the second dissenting body, and the first congregation was 
declared to belong to it. In 1856 members of the first congregation, who had 
formed part of the minority, instituted the present suit, declaring themselves 
to be the only surviving and continuing trustees and asking for a declaration 
that the chapel and buildings belonged to them and were held for their use 
and that of such others as adhered to the original doctrine of the first dissenting 
congregation. They claimed to be entitled to recover the chapel and buildings 
and to hold them in trust for those purposes. : 

Held: the members of this minority had, by their conduct in 1852 when they 
offered no opposition to what was proposed, intimated that they consented to 
what was done, which could not lawfully have been done without their consent, 
and, therefore, they were now estopped from maintaining their claim. 


Notes. Considered: Sarat Chunder Dey v. Gopal Chunder Lala (1892), 8 T.L.R. 
732; J. OC. Houghton & Co. v. Nothard, Lowe and Wills, Ltd., [1927] All E.R.Rep. 
97. Referred to: Lang v. Purves (1862), 15 Moo.P.C.C. 889; Re William Porter & 
Co., [1937] 2 All E.R. 861; Re Eaves, Haves v. Eaves, [1939] 4 All E.R. 260; 
Ledingham v. Bermejo Estancia Co., Agar v. Bermejo Estancia Co., [1947] 1 All 
E.R. 749; Hopgood v. Brown. [1955] 1 All E.R. 550. 
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As to estoppel in cases where persons stand by so that their consent is implied, 
see 15 Hatspury’s Laws (3rd Edn.) 241; and for cases see 21 Diaesr (Repl.) 411. 


Case referred to: 
(1) Pickard v. Sears (1837), 6 Ad. & El. 469; 2 Nev. & P.K.B. 488; Will. Woll. & 
Dav. 678; 112 E.R. 179; 21 Digest (Repl.) 869, 1103. 


Also referred to in argument : 
Clarke and Chapman v. Hart (1858), 6 H.L.Cas. 633; 27 L.J.Ch. 615; 32 L.T.O.S. 
380; 5 Jur.N.S. 447; 10 E.R. 1448, H.L.; 20 Digest (Repl.) 556, 2608. 


Appeal by the plaintiffs from a decision of the Court of Session in an action 
brought by the appellants praying that it should be found and declared that the 
appellants, as the ‘‘Congregation of United Original Seceders in Carnoustie’’ had, 
for themselves and such others as might join them, the sole right to certain property 
which consisted of land with a place of worship and a dwelling-house thereon. 

A dissenting congregation had existed for many years in Carnoustie, called the 
United Original Seceders. Some of the members, as trustees and managers, in 
1827 acquired a piece of ground and built thereon a chapel and buildings, the con- 
veyance being made to the said parties in the following terms : 


‘That the said lot of ground and others hereby conveyed, is conveyed to, and 
shall be held by the said trustees in trust and for behoof of the Associate 
Congregation of Original Seceders at Carnoustie, to whom solely and those 
who shall in time coming accede to them, and continue in adherence to the 
aforesaid original principles of the secession, the said subjects shall belong; 
and if in future any question at any time shall arise among the members of 
the said congregation respecting their adherence to the said principles, it shall 
be determined in favour of those members for the time being who shall be 
ready to subscribe an affirmative answer to the five first questions of the 
formula framed and enacted by the Associate Synod of Original Seceders at 
Edinburgh, May 18, 1827, to be put at the ordination of ministers and elders.” 


The congregation continued to use the chapel and ground for the purpose of their 
form of worship until 1852, when a laree majority of the congregation, including 
the minister, resolved to join another dissenting body, called the Free Church. 
which was considered to hold substantially the same doctrines. The union was 
thereatter consummated, and the minister was admitted a member of the Free 
Church, and the congregation declared to belong to that body of dissenters. 

In 1856 certain persons, members of the original congregation, and who formed 
part of the minority, instituted the present suit, declaring themselves the only 
surviving and continuing trustees, and praying to have it declared that the chapel 
and grounds belonged to and were held for the use of them and such others as 
adhered to the original doctrine, that the appellants were entitled to recover the 
buildings, and hold them in trust for these purposes. The respondents pleaded 
that it was competent for the congregation to join the Free Church, and that the 
appellants had acquiesced in the proceeding, and were now estopped from com- 
plaining. The Court of Session held that the appellants had not objected in due 
time to the proposed amalgamation with the Free Church. and dismissed the suit, 
and the appellants brought the present appeal. 


Roundell Palmer, Q.C., and Neish for the appellants. 
The Lord Advocate (James Moncrieff) and Anderson, Q.C., for the respondents. 


Their Lordships took time for consideration. 


Aug. 9, 1860. LORD CAMPBELL, L.C., read the following opinion.—In this 
case I am of opinion that the judgment of the Court of Session ought to be affirmed. 
Counsel for the appellants at your Lordships’ Bar contended that this suit was 
to be treated like an information in the Court of Chancery in England in the name 
of the Attorney-General for the misapplication of the funds of an endowed charity, 
arguing that neither consent nor lapse of time could be any bar, Upon this principle, 
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if all the appellants had actually concurred in the union of the Associate Con- A 
gregation of Carnoustie with the Free Church, and Mr. Meek, the incumbent, 
baving died, they had joined in the election of a successor, according to the rules and 
discipline of the Free Church, and had applied to the Free Church Presbytery of 
Arbroath that the object of their choice should be instituted as the new Free Church 
minister at Carnoustie, they might many years afterwards have commenced a suit 

to eject him on the ground that he did not belong to the Associate Synod of Original B 
Seceders. We need not now inquire how far this is to be considered an endowed 
charity (if we had to decide that question I should certainly consider that it is an 
endowed charity), or what may be the rights under the deed of Oct. 8, 1829, of the 
Associate Synod of Original Seceders, or of members of that religious persuasion 
who may hereafter become inhabitants of Carnoustie. 

It is enough to observe that the appellants bring this action as individuals for a € 
personal wrong which they individually suffer from the wrongful intrusion of others. 
Therefore, in this case, first, the maxim will apply, volenti non fit injuria; and 
secondly, the doctrine will apply which is to be found, I believe, in the laws of all 
civilised nations, that if a man, either by words or by conduct, has intimated that 
he consents to an act which has been done, and that he will offer no opposition to it, 
although it could not have been lawfully done without his consent, and he thereby D 
induces others to do that from which they otherwise might have abstained, he can- 
not question the legality of the act he had so sanctioned, to the prejudice of those 
who have so given faith to his words, or to the fair inference to be drawn from his 
conduct. 

Both these defences are set up to the present action. There is strong evidence 
to support the first, and to show that, according to the rules that govern the pro- EK 
ceedings of deliberative assemblies, the union of the Associate Congregation of 
Seceders at Carnoustie with the Free Church, the appellants being present, was 
carried nemine dissentiente. But on this point there is some conflicting evidence, 
and there may be a difference of opinion; and, therefore, I do not make it the reason 
of my decision. I agree with the Lord Justice Clerk (Joun INcGuis) and the other 
judges who thought that F 


‘St is not necessary to prove concurrence on the part of the plaintiffs in the 
proceedings now challenged, and that proof of positive assent or concurrence is 
not necessary.”’ 


I am of opinion that, generally speaking, if a party having an interest to prevent 
an act being done, has full notice of its having been done, and acquiesces in it, so G 
as to induce a reasonable belief that he consents to it, and the position of others 

is altered by their giving credit to his sincerity, he has no more right to challenge 
the act to their prejudice, than he would have had if it had been done by his pre- 
vious licence. 

We are asked what these Scottish judges mean by tempestive or in debito 
temporis, and, in analogy to the rules of negative or positive prescription, how many H{ 
years, months, or days constitute debitum temporis. I answer, that it is not to be 
measured by any cycle of the heavenly bodies, and it must depend upon the cir- 
cumstances of each particular case. The objection must be made before there has 
been such acquiescence with knowledge as to induce a reasonable belief that the 
act will not afterwards be challenged. The owner of a mill to which all the lands 
in a manor are compelled to do suit, if he sees an occupier of land within the manor [ 
erecting a grist mill, must not placidly look on till the new mill has been com- 
pleted and the miller has established a thriving business by laying out all his capital 
upon it, and then bring an action for damages, praying for an injunction, and that 
the mill be prostrated as having been illegally erected. 

In the present case it was known to the appellants and to all Carnoustie, that 
on June 3, 1852, there was said to be a vote of the Kirk session for the union, and 
that on July 6, 1852, the Rev. Mr. Meek had presented himself to the Free Presby- 
tery of Arbroath, and that he had been solemnly admitted as the Free Church 
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minister of the Carnoustie congregation, formerly attached to the Associate Synod 
of Original Seceders. The present action was not commenced till July, 1856, and 
for above three years there had not been the slightest complaint by the appellants. 
On the contrary, one of them had officiated Peete as leader of the psalmody 
in the meeting-house at Carnoustie, under the Rev. Mr. Meek, who had become a 
member of the Free Church Presbytery of Arbroath, and qualified to be moderator 
of the general assembly of the Free Church of Scotland. If the objection is now 
made tempestive, so it might be made twenty years hence, and a similar action 
might then be maintained by one individual who, although he did not actively 
promote the union, had all along acquiesced in it and professed that he approved of 
it, while the whole of the Free Church and the whole of the Associate Synod of 
Original Seceders, except himself, rejoice in the amalgamation. 

It would be little creditable to the law of Scotland if the confusion and hardship 
and injustice which must necessarily be the effect of such a proceeding were to 
meet with judicial sanction. But various authorities were cited (and they might 
be greatly multiplied) to prove that in Scotland, according to well-recognised prin- 
ciples and unquestioned decisions, such an attempt must fail. I do not consider 
it at all necessary to refer more particularly to these authorities or to review the 
analogous class of cases in England, at the head of which stands Pickard v. Sears 
(1). I confess I should have been sorry if we had been obliged to pronounce a 
judgment which would have given such facility to the stirring up and the revival 
of disputes between the different dissenting religious persuasions into which Scot- 
land is unhappily divided; and I feel great satisfaction in being able, according to 
the well-established principles of Scottish law, to advise your Lordships that this 
appeal be dismissed with costs. 

I ought to mention that my noble and learned friend Lorp WENSLEYDALE, who 
heard this case, dissents from the judgment that I have proposed to your Lordships. 


LORD KINGSDOWN.—Having had an opportunity of seeing and considering 
the opinion which has just been expressed by my noble and learned friend on the 
Woolsack, it is unnecessary for me to say more than that I concur both in the con- 
clusion at which he has arrived, and in the principles upon which that conclusion is 
founded. The question is not what would be the result if the information had been 
filed in this country by the Attorney-General, or if a similar proceeding had been 
taken by the Lord Advocate (I do not know whether it is so or not) I regard this as 
simply a suit instituted by these parties in respect of their own individual interests, 
and in respect of those interests I think that they are precluded by their own con- 
duct from maintaining this action. 


Appeal dismissed. 
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LYON v. REED AND OTHERS 


[Courr or Excurqurr (Parke, B., and others), April 24, July 6, 1844] 
{ Reported 138 M. & W. 285; 138 L.J,Ex. 877; 8 L.7.0.8, 302; 
8 Jur. 762; 153 E.R. 118] 


Landlord and Tenant—Lease—Surrender—Operation of law—Act by lessee which 
he is estopped from disputing—Acceptance of new lease from landlord before 
old lease surrendered. 

The surrender of a lease by operation of law occurs where the owner of an 
estate has been a party to some act the validity of which he is by law after- 
wards estopped from disputing and which would not be valid if his estate had 
continued to exist. The law then treats the doing of such an act as amounting 
to a surrender. Thus, if a lessee for years accepts a new lease from his lessor, 
he is estopped from saying that his lessor had not power to make the new 
lease. As the lessor could not grant a new lease until the prior lease had been 
surrendered, the law says that the acceptance of the new lease constitutes a 
surrender of the earlier lease. Such a surrender is not the result of intention. 
It takes place independently, and even in spite, of intention. 


Kstoppel—Estoppel in pais—Acts in pais—Acts of notoriety, formal and solemn. 
Per Parxy, B.: Acts in pais which bind parties by way of estoppel are but 
few and are all acts which anciently were, and in contemplation of law have 
continued to be, acts of notoriety, not less formal or solemn than the execution 
of a deed, such as livery, entry, acceptance of an estate, and the like. 


Notes. Followed: Creagh v. Blood (1845), 8 Jo. & Lat. 133; Nickells v. Ather- 
stone (1847), 10 Q.B. 944. Considered: Phillips v. Miller (1875), L.R. 10 C.P. 420. 
Followed: Oastler v. Henderson (1877), 2 O.BiDs B75. Explained: Wallis v. 
Hands, [1891-4] All I..R.Rep. 719. Considered: Foster v. Robinson, [1950] 2 All 
K.R. 842. Referred to: Doe d. Hill v. Fry (1845), 6 L.T.0.8. 88; Cannan v. 
Hartley (1850), 9 C.B. 634; Mines Royal Societies v. Magnay (1854), 10 Exch. 
489; Davison v. Gent (1857), 1 H. & N. 744; Ward v. Lumley (1860), 29 L.5.Bx. 
822; Grimwood v. Moss (1872), L.R. 7 C.P. 860; Fenner v. Blake, {1900] 1 Q.B. 
426; Serjeant v. Nash, Field & Co., [1900-3] All E.R.Rep. 525; Re Bruce, 
Brudenell v. Brudenell, [1931] All I}.R.Rep. 688; Wirral Estates Ltd. v. Shaw, 
[1932] All E.R.Rep. 48; Re Arkwright’s Settlement, Phoenix Assurance Co. ti 
Arkwright, [1945] 1 All E.R. 404; Buttery v. Pickard (1045) 174 1D, 14a 

As to surrender by operation of law, see 23 Hatspury’s Laws (3rd Edn.) 685 
et seq.; and for cases see 31 Diarst (Repl.) 569 et seq. 


Cases referred to: 
(1) Thomas v. Cook (1818), 2 B. & Ald. 119; 2 Stark. 4083 106. HRs 3 l0e sat 
Digest (Repl.) 577, 6978. 
(2) Walker v. Richardson (1887), 2 M. & W. 882 Murpy & H O51 36 1 
229; 150 E.R. 1016; 31 Digest (Repl.) 577, 6975. 
(3) Swift v. Heath (1686), Carth. 109. 
4) Stone v. Whiting (1817), 2 Stark. 235, N.P.; 31 Digest (Repl.) 577, 6984. 


Also referred to in argument: 

Bonz v. Stewart (1842), 4 Man. & G. 295; 5 Scott, N.R. PO dC. Paes. 
8.7.0.8. 301; 184 E.R. 121; 1 Digest (Repl.) 894, 556. 

Cowlishaw v. Cheslyn (1830), 1 Cr. & J. 48; 19 Digest (Repl.) 85, 495. 

Doe d. Courtail v. Thomas (1829), 9 B. & C. 288: 4 Man. & Ry.K.B. 218; 
7 L.J.0.8.K.B. 214; 109 E.R. 107; 31 Digest (Repl.) 568, 6893. 

Whitley v. Gough (1557), 2 Dyer, 140b; 73 E.R. 806; 31 Digest (Repl.) 575, 6955. 

Doe d. Bishop of Rochester v. Bridges (1831), 1 B. & Ad. 847; 9 L.d.0-5.K.B: 
118; 109 E.R, 1001; 81 Digest (Repl.) 569, 6897, 
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Thorn v. Woollcombe (1882), 3 B. & Ad. 586; 110 E.R. 213; 31 Digest (Repl.) 598, 
FLLE. : 

Day v. Williams (1882), 2 Cr. & J. 460. 

Magennis v. Mac-Cullogh (1714-27), Gilb. Ch. 285; 25 E.R. 163; 81 Digest (Repl.) 
568, *2292. 


Action of debt by the plaintiff, as assignee of the reversion of houses and rope- 
walks at Shadwell, London, held under a lease from the Dean of St. Paul's, against 
the defendants, executors of Shakespeare Reed, deceased, in which the plaintiff 
claimed from the defendants nineteen years’ rent, accrued due between Christmas, 
1820, and Christmas, 1839, partly in the lifetime of Shakespeare Reed, who held 
the premises during his life, and partly since his decease, while the premises were 
in the possession of the defendants, his executors. 

The premises in question were part of the property of the Dean of St. Paul's, 
who, on Dec. 26, 1803, demised a large estate at Shadwell, including the houses 
and premises in question, to two persons named Ord and Planta (who were trustees 
for the Bowes family) for a term of forty years commencing at Christmas, 1808, 
which would, therefore, expire at Christmas, 1843. On Mar. 24, 1808, Ord and 
Planta granted an underlease of the houses and rope-walks in question to Shake- 
speare Reed for thirty-four years, commencing from Christmas, 1807, so that the 
term created by this underlease would expire at Christmas, 1841, leaving a rever- 
sion of two years in Ord and Planta. The rent sought to be recovered was the rent 
which accrued due on the underlease between Christmas, 1820, and Christmas, 
1839. Previously to the month of October, 1811, Robert Hartshorn Barber and 
Francis Charles Parry were appointed by the Court of Chancery trustees for the 
Bowes family in the place of Ord and Planta, and by an indenture dated Oct. 3, 
1811, endorsed on the lease of 1803, all the property at Shadwell demised by that 
lease was assigned by Ord and Planta to Barber and Parry, the new trustees. 
Soon after this assignment, the Bowes family negotiated with the dean for a 
renewal of the lease of 1803, and, accordingly, a new lease was executed by the 
dean, dated April 7, 1812, for a term of forty years from Christmas, 1811, which 
term would, therefore, endure till Christmas, 1851. In error this lease, instead 
of being made to Barber and Parry (the new trustees) in whom the old term 
(subject to the underlease to Reed) was vested, was made to Ord and Planta, the 
old trustees, the fact of the change of trustees, and the assignment of Oct. 3, 1811, 
having at the time escaped observation. On July, 1812, a private Act of Parlia- 
ment was passed, enabling the dean and his successor for the time being, on a 
surrender of the existing lease, to grant leases of the Shadwell estate to the trustees 
of the Bowes family for successive terms of ninety-nine years, renewable for ever. 
In pursuance of this Act (which recited that Ord and Planta wished to be discharged 
from their trust and that John Osborn and John Burt had agreed to act as trustecs 
in their place), by an indenture dated Aug. 31, 1812, and made between the dean, 
of the first part, Thomas Bowes (the life tenant), of the second part, and Osborn 
and Burt, of the third part, the dean demised the Shadwell property to Osborn 
and Burt for a term of ninety-nine years. The demise was expressed to be made 
as well in consideration of the surrender of the lease of April 7, 1812, ‘‘being the 
lease last existing,’’ as also of the rents and covenants, etc. 

At some time before January, 1814, Mr. Bowes, and Osborn and Burt, his trustees, 
discovered the mistake, mentioned in the recital, into which they had fallen, and 
two further deeds were executed to cure the defect. By the former of these deeds, 
dated Jan. 6, 1814, and made between Barber and Parry, of the one part, and the 


- dean, of the other part, reciting that, at the time of the granting of the lease of 


April 7, 1812, the estate and interest created by the original demise of Dec. 20, 
1803, was vested in Barber and Parry, and also reciting that the fact of the assign- 
ment to them by the deed of Oct. 8, 1811, was not known to the parties by whom 
the private Act was solicited, it was witnessed that Barber and Parry did bargain, 
sell, and surrender to the dean the whole of the Shadwell estate to the intent that 
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the term of forty years, created by the lease of Dec. 26, 1803, might be merged 
in the freehold, and that the dean might execute a new lease to Osborn and Burt 
according to the private Act. By the other deed, dated Jan. 29, 1814, and made 
between the dean, of the first part, Thomas Bowes, of the second part, and Osborn 
and Burt, of the third part, the dean, in consideration of the effectual surrender 
of the two prior leases of Dec. 26, 1803, and April 7, 1812, and for the other 
considerations therein mentioned, demised the Shadwell estate to Osborn and 
Burt, their executors, administrators, and assigns, for a term of ninety-nine years. 
The interest of Osborn and Burt, under these two leases to them, by various 
assignments dated before Christmas, 1820, became vested in the plaintiff who, 
therefore, was entitled to recover the rent in question in this action if Osborn 
and Burt would have been so entitled. 


Watson for the plaintiff. 
Erle for the defendants. 


Cur. adv. vult. 


July 6, 1844. PARKE, B., delivered the following judgment of the court. Such 
being the principal facts, we must consider how they bear on the several issues 
raised by the pleadings. The declaration, after stating the demise from the dean 
to Ord and Planta in 1803, and the underlease from them to Reed in 1808, goes 
on to state, that, by the deed of Oct. 3, 1811, Ord and Planta assigned all their 
interest in the premises to Barber and Parry, and that the dean, being seised of 
the reversion expectant on the term of forty years so assigned to Barber and Parry, 
by the indenture of Aug. 81, 1812, demised the premises to Osborn and Burt for 
a term of ninety-nine years, by virtue whereof they became entitled to the reversion 
for that term. The declaration then goes on to state that, by the indenture of 
Jan. 6, 1814, Barber and Parry assigned their interest to the dean, to the intent 
that he might grant a new lease to Osborn and Burt, and that afterwards, on 
Jan. 29, 1814, the dean, by the indenture of that date, made a new demise of the 
premises to Osborn and Burt for a fresh term of ninety-nine years, they by the 
same indenture surrendering the former term created by the demise of Aug. 31, 
1812. The declaration then traces the title in the present plaintiff by assignment 
from Osborn and Burt previously to Christmas, 1820, and so claims title to the 
rent accrued due after that date. 

To this declaration the defendants pleaded six pleas: First, a plea traversing the 
averment that, at the time of the demise to Osborn and Burt of Aug. 31, 1812, the 
dean was seised in fee of the reversion. Secondly, a plea traversing that demise. 
Thirdly, a plea traversing the assignment by Barber and Parry to the dean, to the 
intent that he might grant a new lease to Osborn and Burt. Fourthly, a plea 
traversing the surrender by Osborn and Burt of the first term of ninety-nine years. 
Fiithly, a special plea stating the indenture of April 7, 1812, whereby Ord and 
Planta became entitled to the reversion for forty years from Christmas, 1811, and 
so continued until, up to, and after the execution of the indenture of Jan. 29, 1814. 
Sixthly, a plea traversing the demise to Osborn and Burt by the indenture of 
Jan. 29, 1814. 

Issue was joined on all the pleas except the fifth, and to that the plaintiff replied, 
that, after the making of the lease of April 7, 1812, and before the lease of Anne 21 
1812, the private Act of Parliament was passed, authorising the dean, on the 
surrender of the existing lease, to grant a lease for ninety-nine years to Osborn 
and Burt, and the replication then averred that the lease of Aug. 81, 1812, was 
duly made in pursuance of the Act, and that, at the time when it was made, the 
lease of April 7, 1812, was duly surrendered. To this the defendants rejoined, 
traversing the surrender of the lease of April 7, 1812, and on this issue was joined. 

The second, third, and sixth issues, it will be observed, are mere traverses of 
the execution of deeds which have been found to have been duly executed, and, 
as the traverse merely puts in issue the fact of the execution, and not the validity 
of the deeds or the competency of the parties to make them, the verdict on those 
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issues must certainly be entered for the plaintiff. So must that on the fourth issue, 
whereby the defendant traverses the surrender by Osborn and Burt of the first term 
of ninety-nine years, when the demise of the second term was made to them. It 
is quite clear that the acceptance of the second demise was of itself a surrender 
in law of the first, even if no surrender in fact was made. For whom, then, is the 
verdict on the remaining issues, the first and fifth, to be entered? The issue on 
the fifth plea is, it will be observed, whether the lease of April 7, 1812, was duly 
surrendered at the time of the making of the indenture of Aug. 81, 1812. And the 
issue on the first plea is substantially the same, for if the plaintiff succeeds in 
showing that the indenture of April 7, 1812, was duly surrendered as set forth in 
his declaration, then it follows that the dean was at that time seised of the rever- 
sion, and so the plaintiff must succeed on the first issue; if, on the other hand, he 
fail on the fifth issue, he must also fail on the first. 

The real question for our consideration is whether the plaintiff has succeeded 
in showing that the term of April 7, 1812, was surrendered previously to the execu- 
tion of the indenture of Aug. 31, 1812. It was argued by counsel for the plaintiff, 
first, that the circumstances of the case warranted the conclusion that there was 
an actual surrender in fact, and, if that be not so, then, secondly, that they prove 
conclusively a surrender in point of law. 

We will consider each of these propositions separately. First, as to a surrender 
in fact. The subject-matter of the lease of April 7, 1812, was, it must be observed, 
a reversion; a matter, therefore, lying in grant, and not in livery, and of which, 
therefore, there could be no valid surrender in fact otherwise than by deed; and 
what the plaintiff must make out, therefore, on this part of his case is, that, 
before the execution of the first lease for ninety-nine years, Ord and Planta, by 
some deed not now forthcoming, assigned or surrendered to the dean the interest 
which they had acquired under the lease of April 7. But what is there to warrant 
us in holding that any such deed was ever executed? Prima facie a person setting 
up a deed in support of his title is bound to produce it. But undoubtedly this 
general obligation admits of many exceptions. Where there has been long enjoy- 
ment of any right, which could have had no lawful origin except by deed, then, in 
favour of such enjoyment, all necessary deeds may be presumed, if there is nothing 
to negative such presumption. Has there, then, in this case, been any such 
enjoyment as may render it unnecessary to show the deed on which it has been 
founded? The only fact as to enjoyment stated in this case has precisely an 
opposite tendency; it is stated, so far as relates to the property, the rent of which 
forms the subject of this action, namely the houses, etc., underlet to Reed, that 
no rent has ever been paid; and, therefore, as to that portion of the property 
included in the lease of April, 1812, there has certainly been no enjoyment incon- 
sistent with the hypothesis that that lease was not surrendered. 

The circumstances on which the plaintiff mainly relies as establishing the fact 
of a surrender by deed, are the statements in the two leases to Osborn and Burt, 
that they were made in consideration, inter alia, of the surrender of the lease of 
April 7, and the fact of that lease being found among the dean's instruments of 
title. These circumstances, however, appear to us to be entitled to’ very little 
weight. The ordinary course pursued on the renewal of a lease is for the lessee 
to deliver up the old lease on receiving the new one, and the new lease usually 
states that it is made in consideration of the surrender of the old one. No surren- 
der by deed is necessary, where, as is commonly the case, the former lessee takes 
the new lease, and all which is ordinarily done to warrant the statement of the 
surrender of the old lease as part of the consideration for granting the new one 
is that the old lease itself, the parchment on which it is engrossed, is delivered 
up. Such surrender affords strong evidence that the new lease has been accepted 
by the old tenant, and such acceptance undoubtedly operates as a surrender by 
operation of law, and so both parties get all which they require. We collect from 
the documents that this was the course pursued on occasion of making the lease 
of Dec. 26, 1803, and the lease of April 7, 1812; and we see nothing whatever 
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to warrant the conclusion that anything else was done on occasion of making the 
lease to Osborn and Burt. 

Where a surrender by deed was understood by the parties to be necessary, as 
it was with reference to the term assigned to Barber and Parry, there it was 
regularly made, and the deed of surrender was endorsed on the lease itself. There 
is no reason for supposing that the same course would not have been pursued as to 
the lease of April, 1812, if the parties had considered it necessary. If any surrender 
had been made, no doubt the deed would have been found with the other muniments 
of title. No such deed of surrender is forthcoming, and we see nothing to justify 
us In presuming that any such deed ever existed. We may add, that the statement 
in the new lease, that the old one had been surrendered, cannot certainly of itself 
afford any evidence against the present defendants, who are altogether strangers 
to the deed in which those statements occur. 

It remains to consider whether, although there may have been no surrender in 
fact, the circumstances of the case will warrant us in holding that there was a 
surrender by act and operation of law. On the part of the plaintiff it is contended 
that there is sufficient to justify us in coming to such a conclusion, for, it is said, 
the fact of the lease of April 7, 1812, being found in the possession of the dean, 
even if it does not go the length of establishing a surrender by deed, yet furnishes 
very strong evidence to show that the new lease granted to Osborn and Burt was 
made with the consent of Ord and Planta, the lessees under the deed of April 7, 
1812, This, it is contended, on the authority of Thomas v. Cook (1), and Walker v. 
Richardson (2), is sufficient to cause a surrender by operation of law. 

To ascertain how far those two cases can be relied on as authorities we must 
consider what is meant by a surrender by operation of law. This term is applied 
to cases where the owner of a particular estate has been a party to some act the 
validity of which he is by law afterwards estopped from disputing, and which would 
not be valid if his particular estate had continued to exist. There the law treats 
the doing of such act as amounting to a surrender. Thus, if a lessee for years 
accepts a new lease from his lessor, he is estopped from saying that his lessor 
had not power to make the new lease; and, as the lessor could not do this until 
the prior lease had been surrendered, the law says that the acceptance of the new 
lease is of itself a surrender of the former. So, if there be tenant for life, remainder 
to another in fee, and the remainderman comes on the land and makes a feoffment 
to the tenant for life, who accepts livery thereon, the tenant for life is thereby 
estopped from disputing the seisin in fee of the remainderman, and so the law says, 
that such acceptance of livery amounts to a surrender of his life estate. Again, 
if tenant for years accepts from his lessor a grant of a rent issuing out of the 
land and payable during the term, he is thereby estopped from disputing his lessor’s 
right to grant the rent, and as this could not be done during his term, therefore, 
he is deemed in law to have surrendered his term to the lessor. 

It is needless to multiply examples. All the old cases will be found to depend 
on the principle to which we have adverted, namely, an act done by or to the owner 
of a particular estate, the validity of which he is estopped from disputing, and 
which could not have been done if the particular estate continued to exist. The 
law there says that the act itself amounts to a surrender. In such case it will 
be observed there can be no question of intention. The surrender is not the 
result of intention. It takes place independently, and even in spite, of intention. 
Thus, in the case which we have adverted to of a lessee taking a second lease from 
the lessor, or a tenant for life accepting a feoffment from the party in remainder, 
or a lessee accepting a rent-charge from his lessor, it would not at all alter 
the case to show that there was no intention to surrender the particular estate, 
or even that there was an express intention to keep it unsurrendered. In all these 
cases the surrender would be the act of the law, and would prevail in spite of the 
intention of the parties. These principles are all clearly deducible from the cases 
and doctrine laid down in Rotts and collected in Viner’s ABRIDGMENT, tit. ‘‘Sur- 
render,’’ F, and G., and in Comyns’ Dragsr, tit. ‘‘Surrender,’’ T. and I. 2, and 
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the authorities there referred to. But in all these cases, it 1s to be observed, the 
owner of the particular estate, by granting or accepting an estate or interest, is 
a party to the act which operates as a surrender. That he agrees to an act done 
by the reversioner is not sufficient. Brooxg, in his ABRIDGMENT, tit. ‘‘Surrender,”’ 
pl. 48, questions the doctrine of Frowyx, C.J., who says: “‘If a termor agrees 
that the reversioner shall make a feoffment to a stranger, this is a surrender,’’ and 
he says he believes it is not law; and the contrary was expressly decided in Swift v. 
Meath (3), where it was held, that the consent of the tenant for life to the remainder- 
man making a feoffment to a stranger did not amount to a surrender of the estate 
for life, and to the same effect are the authorities in VINER’s ABRIDGEMENT, ‘‘Sur- 
render,’’ F. 8 and 4. 

If we apply these principles to the case now before us, it will be seen that they 
do not at all warrant the conclusion, that there was a surrender of the lease of 
April 7, 1812, by act and operation of law. Even adopting, as we do, the argument 
of the plaintiff that the delivery up by Ord and Planta of the lease in question 
affords cogent evidence of their having consented to the making of the new lease, 
still there is no estoppel in such a case. It is an act which, like any other ordinary 
act in pais, is capable of being explained, and its effect must, therefore, depend, not 
on any legal consequence necessarily attaching on and arising out of the act itself, 
but on the intention of the parties. Before the Statute of Frauds the tenant in 
possession of a corporeal hereditament might surrender his term by parol, and, 
therefore, the circumstance of his delivering up his lease to the lessor might afford 
strong evidence of a surrender in fact, but it certainly could not, on the principles 
to be gathered from the authorities, amount to a surrender by operation of law, 
which does not depend on intention at all. On all these grounds, we are of opinion 
that there was in this case no surrender by operation of law, and we should have 
considered the case as quite clear had it not been for some modern cases, to which 
we must now advert. 

The first case, we believe, in which any intimation is given that there could be 
a surrender by act and operation of law by a demise from the reversioner to a 
stranger with the consent of the lessee is that of Stone v. Whiting (4), in which 
Hotroyp, J., intimates his opinion that there could, but there was no decision 
and he reserved the point. This was followed soon afterwards by Thomas v. Cook 
(1). That was an action of debt by a landlord against his tenant from year to 
year under a parol demise. The defence was that the defendant Cook, the tenant, 
had put another person (Parkes) in possession, and that Thomas, the plaintiff, had, 
with the assent of Cook, the defendant, accepted Parkes as his tenant, and that 
so the tenancy of Cook had been determined. The Court of King’s Bench held 
that the tenancy was determined by act and operation of law. It is matter of 
great regret that a case involving a question of so much importance and nicety, 
should have been decided by refusing a motion for a new trial. Had the case been 
put into a train for more solemn argument, we cannot but think that many con- 
siderations might have been suggested which would have led the court to pause 
before they came to the decision at which they arrived. Baytey, J., in his judg- 
ment says that the jury were right in finding that the original tenant assented, 
because, he says, it was clearly for his benefit, an observation which forcibly shows 
the uncertainty which the doctrine is calculated to create. 

The acts in pais which bind parties by way of estoppel are but few, and are 
pointed out by Lorp Coxe (Co. Lirr. 352 a). They are all acts which anciently 
really were, and in contemplation of law have always continued to be, acts of 
notoriety, not less formal and solemn than the execution of a deed, such as livery, 
entry, acceptance of an estate, and the like. Whether a party had or had not con- 
curred in an act of this sort was deemed a matter which there could be no difficulty 
in ascertaining, and then the legal consequences followed. But in what uncertainty 
and peril will titles be placed if they are liable to be affected by such accidents 
as those alluded to by Baytzy, J. If the doctrine of Thomas v. Cook (1) should be 
extended, it may very much affect titles to long terms of years 





mortgage terms, for 
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instance, in which it frequently happens that there is a consent, express or implied, 
by the legal termor to a demise from the mortgagor to a third person. To hold that 
such a transaction could, under any circumstances, amount to a surrender by opera- 
tion of law, would be attended with most serious consequences. 

Thomas v. Cook (1) has been followed by other cases, and acted upon to a con- 
siderable extent. Whatever doubt, therefore, we might feel as to the propriety 
of the decision that in such a case there was a surrender by act and operation of 
law we should probably not have felt ourselves justified in overruling it. Perhaps 
the case itself and others of the same description might be supported upon the 
ground of the actual occupation by the landlord’s new tenants, which would have 
the effect of eviction by the landlord himself in superseding the rent or compensa- 
tion for use and occupation during the continuance of that occupation. But we feel 
fully warranted in not extending the doctrine of that case, which is open to so much 
doubt, especially as such a course might be attended with very mischievous conse- 
quences to the security of titles. 

{f, in compliance with these cases, we hold that there is a surrender by act and 
operation of law where the estates dealt with are corporeal and in possession, of 
which demises may, therefore, be made by parol or writing, and where there is an 
open and notorious shifting of the actual possession, it does not follow that we 
should adopt the same doctrine where reversions or incorporeal hereditaments are 
disposed of which pass only by deed. With respect to these, we think we ought 
to abide by the ancient rules of the common law, which have not been broken in 
upon by any modern decision, for that of Walker v. Richardson (2), which has 
been much relied on in argument, is not to be considered as any authority in this 
respect, inasmuch as the distinction that the right to tolls lay in grant was never 
urged, and probably could not have been with success, as the leases, perhaps, 
passed the interest in the soil itself. Moreover, according to the report of that 
case, it would seem that the new lessees had, before they accepted their lease, 
become entitled to the old lease by an actual assignment from the old lessee. If 
this were so, then there could, of course, be no doubt but that the old lease was 
destroyed by the grant and acceptance of the new one. It is, however, right to 
say, that we believe this statement to have crept into the report inadvertently, and 
that there was not, in fact, any such assignment. 

The result of our anxious consideration of this case is that the verdict on the 
issues on the first plea and on the rejoinder to the replication to the fifth plea, 
must be entered for the defendants, and as those pleas go to the whole cause of 
action, the judgment must be for them. 


Judgment -for defendants. 
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FREEMAN AND ANOTHER v. COOKE 


[Courr or Excurgunr (Parke, Alderson, Rolfe and Platt, BB.), June 22, 26, 
July 11, 1848] 


B [Reported 2 Exch. 654; 6 Dow. & L. 187; 18 L.J.Ex. 114; 
| 1910.8. 662 12 Jur. 777; 154 ER. 652} 


Estoppel—Estoppel by representation—False representation that goods belonged 
to another—Seizure of goods under writ of fi. fa. against that other—True 
owner not estopped from complaining of wrongful seizure. 

Prior to his bankruptey and in anticipation of a distress W. removed his 
C goods first to the house of his brother J. and later to that of his brother B. 
When the sheriff’s officers entered B.’s house, W. told them that the goods 
belonged to B., then that they belonged to J., and finally that they were his 
own. The goods were seized under a writ of fi. fa. against B. and were sold 
in the name of B. In an action of trover by the assignees of the bankrupt W. 
against the sheriff for conversion of the goods, the jury found that the goods 
D belonged to W. and that W. represented to the officers that the goods were 
those of B., so inducing them, by that false representation, to seize the goods. 
Held: the finding of the jury did not estop the bankrupt W. and the plaintiffs, 

his assignees, from complaining of the seizure of the goods as their own. 


Estoppel—Pleading—Estoppel by record and deed—Estoppel in pais. 

Per Curiam: (i) Estoppels by record and by deed must, in order to make 
them binding, be pleaded, if there is an opportunity, otherwise the party 
omitting to plead waives the estoppel and leaves the cause at large, on which 
the jury may find according to the truth; (ii) with respect to estoppels in pais, 
in certain cases they need not be pleaded in order to make them obligatory : 
e.g., Where a man represents another as his agent in order to procure a person 

4 to contract with him as such, and he does contract, the contract binds the 
principal in the same manner as if he had made it himself; it is his contract 
in point of law, and no form of pleading could leave such a matter at large and 
enable the jury to treat it as no contract. The same rule appears to apply to all 
similar estoppels in pais. 


~ Estoppel—Estoppel by representation—Wilfully causing another to believe certain 
fact—Negligently or culpably standing by—‘‘ Wilfully’’—Intention that repre- 
sentation be acted on. 

Per Curiam: Where one, by his words or conduct, ‘‘wilfully’’ causes another 
to believe in the existence of a certain state of things and induces him to act 
on that belief or to alter his own previous position, the former is concluded 
from averring against the latter a different state of things as existing at the 
same time. More broadly, a party who negligently or culpably stands by and 
allows another to contract on the faith of a fact which he can contradict 
cannot afterwards dispute that fact in an action against the person whom he 
has himself assisted in deceiving. The term ‘‘wilfully’’ in the rule must be 
understood to mean that, if not that the party represents that to be true which 
I he knows to be untrue, at least, that he means his representation to be acted 

upon and that it is acted upon accordingly. 


Estoppel—Lstoppel by conduct—Inference by reasonable man that representation 
| be true—Belief that he was meant to act thereon. 
Estoppel—Estoppel by conduct—Negligence or omission where duty to disclose 
truth. 
Whatever a man's real intention may be, if he so conducts himself that a 
reasonable person would take a representation made by the man to be true and 
believe that it was meant that he should act on it, and he does act on it as 


186 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


true, the party making the representation is precluded from contesting its truth; 
and conduct, by negligence or omission, where there is a duty cast on a person, 
by usage or trade or otherwise, to disclose the truth, may often have the same 
effect. 


Notes: Applied: Howard v. Hudson (1858), 2 EB. & B.1. Considered: Jordon v. 
Money (1854), post p. 350. Applied: A.-G. v. Stephens (1855), 1 K. & J. 724. 
Considered: Clarke and Chapman v. Hart (1858), 6 H.L.Cas. 633; Cornish v. 
Abington (1859), 4 H. & N. 549; Swan v. North British Australasian Co. (1863), 
2H. & C. 175. Applied: Re Bahia and San Francisco Rail. Co. (1868), L.R. 3 
Q.B. 584; Webb v. Herne Bay Comrs. (1870), L.R. 5 Q.B. 642; Smith v. Hughes, 
[1861-73] All E.R.Rep. 632; McKenzie v. British Linen Co. (1881), 6 App Cas.-82: 
Considered : Scarf v. Jardine, [1881-5] All E.R.Rep. 651. Applied: Hall v. West- 
find Advance Co. (1883), Cab. & El. 161; Manchester and Oldham Bank v. Cook 
(1883), 49 L.T. 674; Miles v. McIlwraith (1883), 8 App. Cas. 120. Considered : 
Low v. Bouverie, [1891-4] All E.R.Rep. 848. Applied: Re Bentley and York- 
shire Breweries, Ex parte Harrison (1893), 69 L.T. 204; Henderson v. Williams, 
[1895] 1 Q.B. 521; Pierson v. Altrincham U.D.C. (1917), 86 L.J.K.B. 969; London 
Joint Stock Bank, Ltd. v. Macmillan, [1918-19] All E.R.Rep. 30; Sullivan v. 
Constable (1932), 48 T.L.R. 267. Referred to: Halifax v. Lyle (1849), 3 Exch. 
446; Foster v. Mentor Life Assurance (1854), 3 E. & B. 48; Kent v. Thomas (1856), 
1H. & N. 478; Bigg v. Strong (1857), 8 Sm. & G. 592; Bill v. Richards (1857), 
26 L.J.Ex. 409; Dunston v. Paterson (1857), 2 C.B.N.S. 495; Simpson v. Accident 
Death Insurance Co. (1857), 2 C.B.N.S. 257; Richards v. Johnson (1859), 5 Jur.N.S. 
520; Fletcher v. Fletcher (1859), 1 E. & E. 420; Ward v. South Eastern Rail. Co. 
(1860), 2 H. & E. 812; Cave v. Mills (1861), 8 Jur.N.S. 8363; M‘Cance v. London 
and North Western Rail. Co. (1861), 7 Jur.N.S. 1804; White v. Greenish (1861), 
11 C.B.N.S. 209; Betts v. Menzies (1862), 10 H.L.Cas. 118; Ashpitel v. Bryan 
(1863), 3 B. & 8. 474; Harding v. Hall (1866), 14 L.T. 410; Brook v. Hook (1871), 
L.R. 6 Exch. 89; Maxted v. Paine (1871), L.R. 6 Exch. 132; Stimpson v. Farnham 
(1871), L.R. 7 Q.B. 175; Citizen’s Bank of Louisiana v. First National Bank of 
New Orleans (1878), L.R. 6 H.L. 3852; Wallis v. Biddick (1878), 22 W.R. 76; 
Arnold v. Cheque Bank, Same v. City Bank (1876), 1 C.P.D. 578; Harris v. Great 
Western Fail. Co. (1876), 1 Q.B.D. 515; Polak v. Everett, [1874-80] All E.R.Rep. 
991; Roden v. London Small Arms Co. (1876), 46 L.J.Q.B. 213; Johnson v. Crédit 
Lyonnais Co. (1877), 3 C.P.D. 32; Burkinshaw v. Nicolls (1878), 39 L.T. 308: 
Joseph v. Webb, Joseph v. Lyons, Joseph v. Pidock, Joseph v. Jones (1884), Cab. 
& Hl. 262; Russell v. Watts (1885), 10 App. Cas. 590; Roe v. Mutual Loan Fund 
Association (1887), 56 L.T. 681; Bank of England v. Vagliano Bros., [1891-4] All 
E.R.Rep. 93; Sarat Chunder Dey v. Gopal Chunder Lala (1892), 56 J.P. 741; 
Balkis Consolidated Co. v. Tomkinson, [1891-4] All E.R.Rep. 982; Scholfield v. 
Lord Londesborough, [1895] 1 Q.B. 536; Bloomenthal v. Ford, [1897] A.C. 156; 


Farquharson Bros. & Co. v. King & Co., [1901] 2 K.B. 697; Bell v. Marsh, [1903] ~ 


1 Ch. 528; Sheffield Corpn. v. Barclay, [1903] 2 K.B. 580; Morison v. London 
County and Westminster Bank (1913), 108 L.T. 379; Bradford v. Price (1928), 92 
L.J.K.B. 871; Jones (Holloway) v. Woodhouse, [1923] 2 K.B. 117; Farrow v. 
Orttewell, [1983] All E.R.Rep. 1382; Square v. Square (otherwise Bewtcke) (Cowan 
Intervening), Cowan (otherwise Youell) v. Cowan, [1935] All E.R.Rep. 781; 
Official Trustee of Charity Lands v. Ferriman Trust, Ltd., [19387] 8 All E.R. 85; 
Re Swanson’s Agreement, Hill v. Swanson, [1946] 2 All E.R. 628; Wilson and 
Meeson (a Firm) v. Pickering, [1946] 1 All E.R. 394; Fung Kai Sun v. Chan Fui 
Hing, [1951] A.C. 489; Re Webb, Sandom v. Webb, [1951] 2 All E.R. 181; Mar- 
quess of Bute v. Barclays Bank, Ltd., [1954] 3 All E.R. 865. 

As to estoppel in pais by representation, see 15 Hanssury’s Laws (8rd Edn.) 
169 et seq.; and for cases see 21 Dicusr (Rep.) 366 et seq. 

As to wrongful and irregular execution, see 16 Hauspury’s Laws (8rd Edn.) 36 


et seq.; and for cases see 21 Dicrest (Repl.) 636 et seq. 


D 


A 


D 





i 


Ex.] FREEMAN v. COOKE 187 


Cases referred to: . 

(1) Trevivian v. Lawrence (1704), Holt, K.B. 282; 2 Ld. Raym. 1086, 1048; 
6 Mod. Rep. 256; 1 Salk. 276; 8 Salk. 151; 87 E.R. 1003; 21 Digest (Repl.) 
256, 370. 

(2) Magrath v. Hardy (1888), 4 Bing.N.C. 782; 6 Scott, 627; 1 Arm. 352; 
7 L.J.C.P. 299; 2 Jur. 594; 182 E.R. 990; sub nom. McGrath v. Hardy, 
6 Dowl. 749; 21 Digest (Repl.) 312, 715. 

(3) Pickard v. Sears (1887), 6 Ad. & El. 469; 2 Nev. & P.K.B. 488; Will. Woll. & 
Dav. 678; 112 E.R. 179; 21 Digest (Repl.) 869, 1103. 

(4) Graves v. Key (1882), 3 B. & Ad. 813; 110 E.R. 117; 12 Digest (Repl.) 559, 
4236. 

(5) Heane v. Rogers (1829), 9 B. & C. 577; 4 Man. & Ry.K.B. 486; 7 L.J.0.S.K.B. 
285; 109 E.R. 215; 21 Digest (Repl.) 384, 1178. 

(6) Gregg v. Wells (1889), 10 Ad. & El. 90; 2 Per. & Dav. 296; 8 L.J.Q.B. 198; 
3 Jur. 555; 113 E.R. 35; 21 Digest (Repl.) 457, 1575. 


Also referred to in argument: 

Coote v. Lightworth (1596), Moore, K.B. 457; 72 E.R. 692; 48 Digest 452, 802. 

Thurbane’s Case (1663), Hard. 828; 145 E.R. 479; 48 Digest 452, 801. 

Price v. Harwood (1811), 3 Camp. 108, N.P.; 21 Digest (Repl.) 504, 29. 

Coles v. Bank of England (1839), 10 Ad. & El. 487; 2 Per. & Dav. 521; 9 L.J.Q.B. 
86; 4 Jur. 266; 113 E.R. 166; 3 Digest (Repl.) 133, 30. 

Doe v. Wellsman (1848), 2 Exch. 368; 6 Dow. & L. 179; 18 L.J.Ex. 277. 

Armstrong v. Norton, 2 1.L.R. 96. 

Sanderson v. Collman (1842), 4 Man. & G. 209; 4 Scott, N.R. 638; 11 L.J.C.P. 
270; 1384 E.R. 86; 6 Digest (Repl.) 284, 2077. 

Doe v. Huddart (1835), 2 Cr.M. & R. 316; 4 Dowl. 487; 1 Gale, 260; 5 Tyr. 846; 
4L.J.Ex. 316; 150 E.R. 1387; 21 Digest (Repl.) 812, 714. 

Doe v. Wright (1889), 10 Ad. & El. 768; 2 Per. & Dav. 672; 113 E.R. 289: 21 
Digest (Repl.) 215, 141. 

Doe d. Christmas v. Oliver (1829), 10 B. & C. 181; 5 Man. & Ry.K.B. 202; 
8 L.J.0.8.K.B. 137; 109 E.R. 418; 21 Digest (Repl.) 363, 1068. 

Hooper v. Smith (1768), 1 Wm. BI. 441; 96 E.R. 252; 4 Digest (Repl.) 11, 9. 

Lyon v. Reed (1844), 13 M. & W. 285; 18 L.J.Ex. 377; 3 L.T.0.S. 302: 8 Jur. 
762; 153 E.R. 118; 21 Digest (Repl.) 868, 1093. 

Armani v. Castrique (1844), 18 M. & W. 448; 2 Dow. & L. 482; 14 L.J. Ex. 36: 
153 E.R. 185; 6 Digest (Repl.) 293, 2151. 

Collins v. Evans (1844), 5 Q.B. 820; 21 Digest (Repl.) 675, 1644. 

Clarke v. Clarke (1806), 6 Esp. 61; 4 Digest (Repl.) 211, 18917. 

Like v. Howe (1806), 6 Esp. 20, N.P.; 21 Digest (Repl.) 422, 1382. 

Watson v. Wace (1826), 5 B. & C. 153; 7 Dow. & Ry.K.B. 683; 108 E.R. 57; 
21 Digest (Repl.) 221, 205. . 
Sheffield, Ashton-under-Lyne and Manchester Rail. Co. v. Woodcock (1841), 
7M. & W. 574; 2 Ry. & Can. Cas. 522; 11 L.J.Ex. 26; 151 E.R. 894; 10 

Digest (Repl.) 1223, 8575. 

Banks v. Newton (1847), 4 Dow. & L. 682; 2 New Pract. Cas. L5G: 2 Saund. & C. 
1; 16 L.J.Q.B. 142; 8 L.T.0.8. 370, 895; 11 Jur. 208; on appeal, 11 Q.B. 
3840; 21 Digest (Repl.) 396, 1244. 

Wilson v. Stubs (1619), Hob. 3380; 80 E.R. 479. 


Rule Nisi to enter a verdict for the defendant in an action of trover against the 
defendant for conversion of a bankrupt’s goods seized before the bankruptey under 


a writ of fi. fa. against the bankrupt’s two brothers. The defendant pleaded not 


guilty, not possessed and leave and license. The plaintiffs joined issue on the first 
two pleas and traversed the third and issue was joined on the traverse. 

The plaintiffs were the assignees of the bankrupt, William Broadbent, and the 
defendant was the sheriff of Yorkshire. Prior to the bankruptcy, William Broad- 
bent, in anticipation of a distress, had removed his goods to the house of his brother 
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Joseph and afterwards to the house of his brother Benjamin. When the sheriff's 
officers entered Benjamin's house, William told them that the goods belonged to his 
brother Benjamin, supposing that they had no writ against Benjamin and that the 
writ was against him. When the writ was produced and it was found to be against 
Benjamin, William told the officers that the goods belonged to another brother, 
Joseph. Finally, he said that the goods were his own. The goods were seized and 
sold as those of Benjamin. The defendant contended that the statements and 
conduct of William operated as conclusive evidence against him that the goods 
were not his at the time of the conversion and that the plaintiffs were also bound. 
At the trial before ALprrson, B., at the Liverpool Assizes, the jury found that 
the goods were, in fact, William’s and also ‘‘that William represented the goods 
to the sheriff's officers as the goods of Benjamin, so as to induce them, by that 
false representation to seize the goods.’’ The judge directed a verdict for the 
plaintiffs, with leave reserved to the defendant to move to enter verdict in his 
favour on any of the issues. The defendant obtained the rule already mentioned. 


Watson, Atherton and H. Hill showed cause against the rule. 
Knowles and Hall supported the rule. 


Cur. adv. vult. 


July 11, 1848. PARKE, B., delivered the following judgment of the court.— 
In this case, which was argued before ALDERSon, Roure and Puiart, BB., and myself, 
at the sittings after the last term, we are all of opinion that the rule ought to be 
discharged. 

It was an action of trover by the assignees of William Broadbent against the 
sheriff of Yorkshire for goods of the bankrupt. There were pleas of not guilty, not 
possessed, and leave and license. The conversion was the seizure of the goods by 
the defendant’s officers, under a fi. fa. against Joseph and Benjamin Broadbent. 
It appeared, that, when the officers entered, the bankrupt told them the goods 
seized were the property of Benjamin; he did so, supposing that they had no writ 
against Benjamin. Afterwards he contradicted that statement, and said they were 
the goods of his brother Joseph. It was contended, that this representation bound 
William, because it induced the officers to seize; and that he could not complain 
of that act, nor could the assignees who claimed under him. Aupmrson, B., left a 
question to the jury upon this part of the case, the finding on which he reserved 
for the consideration of the court, giving leave to enter a verdict for the defendants 
on the issue on the plea of Not Possessed. The jury found, that the goods were 
really William’s; but they also found 


‘that William represented the goods to the sheriff's officer as the goods of 
Benjamin, so as to induce him, by that false representation, to seize them’”’; 


and the question is whether this finding is sufficient to estop the bankrupt and 
the plaintiffs as assignees, from complaining of the seizure of these goods as their 
own? 

The case was very fully argued before us, and many questions discussed on the 
law of estoppels, on which it is unnecessary to give an opinion. It is certain that 
estoppels by record and by deed must, in order to make them binding, be pleaded, 
if there be an opportunity, otherwise the party omitting to plead it waives the 
estoppel, and leaves the cause at large, on which the jury may find according to 
the truth: Trevivian v. Lawrence (1); Magrath v. Hardy (2). With respect to 
estoppels in pais, in certain cases there is no doubt they need not be pleaded in 
order to make them obligatory. For instance, where a man represents another 
as his agent in order to procure a person to contract with him as such, and he 
does contract, the contract binds in the same manner as if he made it himself, and 
is his contract in point of law; and no form of pleading could leave such a matter 
at large, and enable the jury to treat it as no contract. The same rule appears 
to apply to all similar estoppels in pais, as the editor of Wms. Saunp., Vol. 1, at 
p. 826, n. 2, expresses his opinion. The estoppel, therefore, if it be one created 
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by the conduct of the bankrupt in this case, is not opened by the omission to plead 
it, and the only question is whether it be an estoppel. ; 

It is contended that it was, upon the authority of the rule laid down in Pickard v. 
Sears (3). That rule is (6 Ad. & El. at p. 474): 


“that, where one, by his words or conduct, wilfully causes another to believe 
in the existence of a certain state of things, and induces him to act on that 
belief, or to alter his own previous position, the former is concluded from 
averring against the latter a different state of things as existing at the same 
time.”’ 


‘hat was founded on previous authorities, in Graves v. Key (4) and Heane v. 
Rogers (5), and has been acted upon in some eases since. The principle is stated 
more broadly by Lorp Denman, C.J., in Gregg v. Wells (6), where his Lordship 
says (10 Ad. & El. at p. 98): 


“A party who negligently or culpably stands by and allows another to contract 
on the faith of a fact which he can contradict, cannot afterwards dispute that 
fact in an action against the person whom he has himself assisted in deceiving.”’ 


Whether that rule has been correctly acted upon by the jury in all the reported 
cases in which it has been applied, is not now the question; but the proposition 
contained in the rule itself, as above laid down in Pickard v. Sears (8), must be 
considered as established. 

By the term ‘‘wilfully,’’ however, in that rule, we must understand, if not that 
the party represents that to be true which he knows to be untrue, at least, that 
he means his representation to be acted upon, and that it is acted upon accordingly; 
and if, whatever a man’s real intention may be, he so conducts himself that a 
reasonable man would take the representation to be true, and believe that it was 
meant that he should act upon it, and did act upon it as true, the party making 
the representation would be equally precluded from contesting its truth; and con- 
duct, by negligence or omission, where there is a duty cast upon a person, by usage 
of trade or otherwise, to disclose the truth, may often have the same effect. As, 
for instance, a retiring partner omitting to inform his customers of the fact, in the 
usual mode, that the continuing partners were no longer authorised to act as his 
agents, 1s bound by all contracts made by them with third persons, on the faith 
of their being so authorised. 

But if we apply this rule, either in the terms in which it is enunciated in Pickard 
v. Sears (3), or as it is above expounded, the finding of the jury is insufficient to 
entitle the defendant to have a verdict entered for him on the plea of Not Possessed. 
It is not found that he intended to induce the officer to seize the goods as those of 
Benjamin; and, whatever intention he had on his first statement, was done away 
with by an opposite statement before the seizure took place. Nor can it be said 
that any reasonable man would have seized the goods on the faith of the bankrupt’s 
representation, taken altogether. In truth, in most cases to which the doctrine in 
Pickard v. Sears (8) is to be applied, the representation is such as to amount to 
the contract or licence of the party making it. Here there is no pretence for saying 
it amounted to a licence, and a contract is out of the question. We, therefore, 
think that the rule must be discharged. 


tule discharged. 
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A 
WOOD v. LEADBITTER 


[Court or Excurgurr (Pollock, C.B., Alderson and Rolfe, BB.), January 17, 18, 
21, February 22, 1845) 


[Reported 18 M. & W. 838;.14 L.J.Mx, 161; 4 L.T.0.8. 488; 
9J.P. 312; 9 dur 187- Ie 1 Rol B 


Real Property—Incorporeal hereditament—Affecting land—Hasement—Grant— 
Transfer—Need to be by deed. 
No incorporeal hereditament affecting land, e.g., a right of common or a 
right of way, can be created or transferred otherwise than by deed. 


Licence—Revocation—Parol licence affecting use of land—Revocation without Cc 

return of money paid for it—Hffect of coupling with grant. 
A parol licence affecting the use of land is revocable by one party at any 

time and without repayment of money which has been paid for it unless it is 

coupled with a grant of a nature capable of being made by parol. Where the 

licence is coupled with a grant of something incapable of being granted other- 

wise than by deed it is a mere licence and revocable. D 
Semble: A mere licence, though under seal, is revocable. 


Notes. As to the revocation of a licence, see Winter Garden Theatre (London), 
Ltd. v. Millenium Productions, Ltd., [1947] 2 All E.R. 381. 

Considered. Roffey v. Henderson (1851), 17 Q.B. 574; Frogley v. Lovelace 
(1859), John. 3833; Hurst v. Picture Theatres, Lid., [1914-15] All E.R.Rep. 836; 
Winter Garden Theatre (London) v. Millenium Productions, Ltd., [1947] 2 AN E.R. RF 
3831. Referred to: Langford v. Brighton, Lewes and Hastings Rail. Co. (1845), 

4 Ry. & Can. Cas. 69; Mayfield v. Robinson (1845), 7 Q.B. 486; Thomas v. 
Fredericks (1847), 11 Jur. 942; Adams v. Andrews (1850), 15 Q.B. 284; Hewitt v. 
Isham (1851), 7 Exch. 77; Taplin v. Florence (1851), 10 C.B. 744; Electric Tele- 
graph Co. v. Salford Overseers (1855), 11 Exch. 181; Hvans v. Robins (1862), 1 
H. & C. 802; Francis v. Cockrell (1870), 22 L.T. 203; Vaughan v. Hampson (1875), FP 
83 L.T. 15; McManus v. Cooke (1887), 35 Ch.D. 681; Ward v. Livesey (1887), 5 
ReeeC. 102; Aldin v. Latimer, Clark, Muirhead & Co., (1894) 2 Ch. 437; Thomas vy. 
Jennings (1896), 66 L.J.Q.B. 5; Kerrison v. Smith, [1895-9] All E.R.Rep. 215; 
Jones v. Tankerville, [1909] 2 Ch. 440; Minister of Health v. Bellotti, [1944] 1 
All E.R. 238; Thompson v. Park, [1944] 2 All E.R. 477; Bendall v. WeWhirter, 
[1952] 1 All E.R. 1807; Errington v. Errington, [1952] 1 All E.R. 149; Martin. @ 
Baker Aircraft Co. v. Canadian Flight Equipment, Ltd., Same v. Murison, [1955] 

2 All E.R. 722. 

As to distinction between easement and licence and creation of easements, see 
12 Haussury’s Laws (8rd Edn.) 524, 529 et seq.; and for cases see 19 Diaust (Repl.) 

21 et seq. 
Cases referred to: H 
(1) Webb v. Paternoster (1619), Poph. 151; Godb. 282; Palm. 71; 2 Roll. Rep. 
143, 152; 79 E.R. 1250; sub nom. Plummer v. Webb, Noy 98; 30 Digest 
(Repl.) 541, 1748. 

(2) Wood v. Lake (1751), Say. 8; 96 E.R. 783; 80 Digest (Repl.) 587, 1713. 

(3) Tayler v. Waters (1816), 7 Taunt. o74; 2 Marsh. S51; 129 Tine 150s 
Digest (Repl.) 21, 83. | a: 

(4) Wood v. Manley (1889), 11 Ad. & El. 34; 3 Per. & Dav. 5; 9 L.J.Q.B. 27; 
8 Jur. 1028; 118 E.R. 325; 18 Digest (Repl.) 342, 904. 

(5) Thomas v. Sorrell (1673), Vaugh. 330; 1 Lev. 217; 1 Freem.K.B. 85, 187; 
8 Keb. 264; 124 E.R. 1098, Ex. Ch.; 19 Digest (Repl.) 214, 1571. 

(6) Mallory’s Case (1601), 5 Co. Rep: 1ilb; 77 E.R. 228) sub: nemy Paina 
Malory, Cro. Eliz. 832; 80 Digest (Repl.) 364, 31. 

CON RS Horndon-on-the-Hill (Inhabitants) (1816), 4 M. & S. 562; 105 E.R. 942; 


19 Digest (Repl.) 21, 81. 
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(8) Hewlins v. Shippam (1826), 5 B. & C. 221; 7 Dow. & Ry.K.B. 783; 4 
L.J.0.8.K.B. 241; 108 E.R. 82; 19 Digest (Repl.) 6, 2. 

(9) Fentiman v. Smith (1803), 4 Hast, 107; 102 E.R. 770; 19 Digest (Repl.) 21, 
80. 

(10) Bryan v. Whistler (1828), 8 B. & C. 288; 2 Man. & Ry.K.B. 318; 6 
L.J.0.S.K.B. 802; 108 E.R. 1050; 19 Digest (Repl.) 26, 118. 

(11) Cocker v. Cowper (1834), 1 Cr.M. & R. 418; 5 Tyr. 108; 149 E.R. 1148; 19 
Digest (Repl.) 27, 120. 

(12) Wallis v. Harrison (1888), 4 M. & W. 538; 1 Horn & H. 405; 8 L.J.Ex. 44; 
2 Jur. 1019; 150 E.R. 1543; 19 Digest (Repl.) 28, 130. 

(18) Winter v. Brockwell (1807), 8 East, 808; 103 E.R. 359; 19 Digest (Repl.) 28, 
128. 

(14) Liggins v. Inge (1831), 7 Bing. 682; 5 Moo. & P. 712; 9 L.J.0.8.C.P. 202; 
131 E.R. 263; 19 Digest (Repl.) 27, 119. 


Rule Nisi obtained by the plaintiff in an action brought by him against the 
defendant for assault and false imprisonment. 
Kelly, Q.C., Wortley, Q.C., Martin, Q.C., and Peacock for the defendant, showed 
cause. 
Jervis, Q.C., Humfrey and Petersdorff for the plaintiff, supported the rule. 
Cur. adv. vult. 


Feb. 22, 1845. ALDERSON, B., delivered the following judgment of the 
Court.—This was an action for an assault and false imprisonment. The plea (upon 
which alone any question arose) was that at the time of the alleged trespass the 
plaintiff was in a certain close of Lord Eglinton’s, and the defendant, as the 
servant of Lord Eglinton, and by his command, laid his hands upon the plaintiff 
in order to remove him from the said close, using no unnecessary violence. The 
replication was that at the time of such refusal the plaintiff was in the close by the 
leave and licence of Lord Eglinton. The leave and licence was traversed by the 
defendant, and issue was joined on that traverse. 

On the trial, if appeared that the place from which the plaintiff was removed by 
the defendant was the inclosure attached to and surrounding the Great Stand on 
the Doncaster Racecourse; that Lord Eglinton was steward of the races there in 
the year 1843; and that tickets were sold in the town of Doncaster at one guinea 
each, which were understood to entitle the holders to come into the stand and the 
inclosure surrounding it, and to remain there every day during the races. These 
tickets were not scaled, nor were they signed by Lord Eglinton, but it must be 
assumed they were issued with his privity. It further appeared that the plaintiff, 
_ having purchased one of these tickets, came to the stand during the races of the 
year 1843, and was there or in the inclosure while the races were going on. While 
there, and during the races, the defendant, by the order of Lord Eglinton, desired 
him to depart, and gave him notice that if he did not go away force would be used 
to turn him out. It must be assumed that the plaintiff had in no respect mis- 
conducted himself, and that if he had not been requested to depart, his coming 
upon and remaining in the inclosure would have been an act justified by his pur- 
chase of the ticket. The plaintiff refused to go, and thereupon the defendant. by 
the order of Lord Eglinton, forced him out, using no unnecessary violence. 

Roure, B., who tried the case, in directing the jury, told them that, assuming 
the ticket to have been sold to the plaintiff under the sanction of Lord Eglinton, 
still it was lawful for Lord Hglinton, without returning the guinea and without 
assigning any reason for what he did, to order the plaintiff to quit the inclosure: 
and that if they, the jury, were satisfied that notice was given to the plaintiff 
requiring him to quit the ground, and that before he was forcibly removed by the 
defendant a reasonable time had elapsed during which he might have conveniently 
gone away, then the plaintiff was not, at the time of the removal, on the place in 
question by the leave and licence of Lord Eglinton. On this direction the jury 
found a verdict for the defendant. In last Michaelmas Term counsel for the plaintiff 
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obtained a rule nisi to set aside the verdict for misdirection, on the ground © 


that, under the circumstances, Lord Eglinton must be taken to have given the 
plaintiff leave to come into and remain in the inclosure during the races; that 
such leave was not revocable, at all events, without returning the guinea; and so, 
at the time of removal, the plaintiff was in the inclosure by the leave and licence 


of Lord Eglinton. Cause was shown during last Term, and the question was 


argued before my Lord Chief Baron, Rotre, B., and myself, and on account of the 
conflicting authorities cited in the argument we took time to consider our judgment, 
which we are now prepared to deliver. 

That no incorporeal inheritance affecting land can either be created or trans- 
ferred otherwise than by deed is a proposition so well established that it would be 
mere pedantry to cite authorities in its support. All such inheritances are said 
emphatically to lie in grant, and not in livery, and not to pass by the mere deliver- 
ing of the deed. In all the authorities and textbooks upon the subject a deed is 
always stated or assumed to be indispensably requisite, and, though the older 
textbooks speak of incorporeal inheritances, yet there is no doubt but that the 
principle does not depend on the quantity of interest granted or transferred, but on 
the nature of the subject-matter. A right of common, for instance, which is a 
profit & prendre, or a right of way, which is an easement, a right in nature of an 
easement, can no more be granted or conveyed for life or for vears without a deed 
than in fee-simple. ; 

In the present case, the right claimed by the plaintiff is a right during a portion 
of each day, for a limited number of days, to pass into and through, and to remain 
on, a certain close belonging to Lord Eglinton—to go and remain where, if he went, 
he would, but for the ticket, be a trespasser. This is a right affecting land, at 
least as obviously and extensively as a right of way over the land; it is a right 
of way, and something more, and if we had to decide this case on general principles 
only, and independently of authority, it would appear to us perfectly clear that no 
such right could be created otherwise than by deed. The plaintiff, however, in 
this case, argues that he is not driven to claim the right in question strictly as 
grantee. He contends that, without any grant from Lord Eglinton, he had licence 
from him to be in the close in question at the time when he was turned out, and 
that such a licence was, under the circumstances, irrevocable. Tor this he relies 
mainly upon four cases, which he considers to be expressly im point. tor ‘him vias. 
Webb v. Paternoster (1); Wood v. Lake (2); Tayler v. Waters (8); and Wood v. 
Manley (4). 

As the argument of the plaintiff rested almost entirely on the authority of these 
four cases, it is very important to look to them minutely, in order to see the exact 
points they severally decided. Before, however, we proceed to this investigation, 
it may be convenient to consider the nature of a licence, and what are its legal 
incidents, and for this purpose we cannot do better than refer to the elaborate judg- 
ment of Vauauan, C.J., in Thomas v. Sorrell (5), as it appears in his reports. The 
question there was as to the right of the Crown to dispense with certain statutes 
regulating the sale of wine, and to license the Vintner's Company to do certain 
acts, notwithstanding these statutes. In the course of his judgment the Chief 
Justice says (Vaugh. at p. 351): 


‘‘A dispensation or licence properly passeth no interest, nor alters or transfers 
property in any thing, but only makes an action lawful which, without it, had 
been unlawful, as a licence to hunt in a man’s park or to come into his house 
are only actions which without licence had been unlawful, but a licence to hunt 
in a man’s park and carry away the deer killed to his own use, to cut down a 
tree in a man’s ground and to carry it away the next day after to his own use, 
are licences as to the acts of hunting and cutting down the trees, but as to the 
carrying away the deer killed and the tree cut down, they are grants. So to 
license a man to eat my meat, or to fire the wood in my chimney to warm him 
by, as to the actions of eating, firing my wood and warning him, they are 
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licences, but it is consequent necessarily to those actions that my property 
be destroyed in the meat eaten and in the wood burnt. So as in some cases by 
consequent, and not directly, and has its effect; a dispensation or licence may 
destroy and alter the property.” 


Attending to this passage in conjunction with the title Licence in Brook's 
ApripGMENT, from which, and particularly from para. 15, it appears that a licence 
is in its nature revocable, we have before us the whole principle of the law on this 
subject. A mere licence is revocable, but that which is called a licence is often 
something more than a licence. It often comprises or is connected with a grant, 
and then the party who has given it cannot in general revoke it so as to defeat his 
grant to which it was incident. It may further be observed, that a licence under 
seal (provided it be a mere licence) is as revocable as a licence by parol, and, on 
the other hand, a licence by parol coupled with a grant, is as irrevocable as a 
licence by deed, provided only that the grant is of a nature capable of being made 
by parol; but where there is a licenee by parol coupled with a parol grant, or 
pretended grant, of something which is incapable of being granted otherwise than 
by deed, there the licence is a mere licence, it is not an incident to a valid grant, 
and it is, therefore, revocable. Thus a licence by A. to hunt in his park, whether 
given by deed or by parol, is revocable. It merely renders the act of hunting 
lawful, which, without the licence, would have been unlawful. If the licence be, 
as put by Vaucuan, C.J., a licence not only to hunt, but also to take away the 
deer when killed to his own use, this is in truth a grant of the deer with the licence 
annexed to come on the land; and supposing the grant of the deer to be good, 
then the licence would be irrevocable by the party who had given it. He would 
be estopped from defeating his own grant or act in nature of a grant. But sup- 
posing the case of a parol licence to come on any land, and there to make a water- 
course to flow on to the land of the licence; in such a case there is no valid grant 
of the watercourse, and the licence remains a mere licence, and, therefore, capable 
of being revoked. On the other hand, if such a licence were granted by deed, there 
the question would be on the construction of the deed, whether it amounted to a 
erant of the watercourse, and, if it did, then the licence would be irrevocable. 

Having premised these remarks on the general doctrine, we will proceed to 
consider the four cases relied on by the plaintiff. The first was Webb v. Pater- 
noster (1). That, as appears from the report in Roun, was an action in trespass, 
brought against the defendant for eating by the mouth of his cattle the plaintiff's 
hay. The defendant justified under Sir William Plummer, the owner of the fee of 
the close in which the hay was, averring that Sir William Plummer leased the 
close to him, and, therefore, as lessee, he turned his cattle into the close, and they 
ate the hay. The plaintiff rephed that, before the making of the lease, Sir William 
Plummer had licensed him to place the hay on the close till he could conveniently 
sell it, and that before he could conveniently sell it, Sir William Plummer leased 
the land to the defendant. The defendant demurred to the replication. From the 
arguments as given in Ronin, it appears that the plaintiff's counsel, who was first 
heard, contended, first, that the plaintiff's licence being a licence for profit, and 
not merely for pleasure, and being also for a certain time only, namely, till he 
eould sell his hay, was not revocable; and, secondly, if the licence was revocable, 
still that the lease to the defendant was an implied and not an express revocation, 
and, therefore, was inoperative against him without notice. For this he referred 
to Mallory’s Case (6). To this latter proposition the court appears to have 
assented; but DoprrtpGrE, J., suggested that, even if the licence was in force, still 
the licenser did not by such a licence preclude himself, nor consequently his tenant, 


from turning cattle on the land, and that the licensee ought to have taken care to 


protect the hay from the cattle. As to this, however, the Chief Justice expressed 
a doubt. The defendant’s counsel was heard some days afterwards, and he alleged 
that it appeared by the record that the plaintiff had had two years to sell his hay 
before the defendant's cattle had eaten it, and he argued that the court would say, 
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as a matter of law, that this was more than a reasonable time, and to this the 
court assented. The plaintiff's counsel, in reply, adverted to the distinction be- 
tween a licence for profit and a licence for pleasure, but Doprrtpar, J., denied it, 
and said, that a licence to dig gravel, though a licence for profit, is revocable. He 
said that the true distinction was between a mere licence and a licence coupled 
with an interest. Houcuron, J., said that a licence executed was irrevocable, but 
a licence executory was revocable. Judgment was eventually given for the defen- 
dant on the ground that the plaintiff had had more than reasonable time to sell the 
hay. It will be seen, therefore, that the only two points decided were, first that the 
question of reasonable time was for the court, and not for the jury; secondly, that 
two years was more than a reasonable time. The decision, therefore, itself has no 
bearing on the point for which it was cited, and the only support which the case 
affords to the doctrine contended for by the present plaintiff is from what is said in 
the report of the case in PopHam to have been agreed by the court, namely, that a 
licence for profit for a time certain is not revocable—a proposition to which, with 
the qualification we have already pointed out, we entirely accede. It is, moreover, by 
no means certain that the licence in Webb v. Paternoster (1) was not a licence under 
seal. 

The defendant’s counsel appears, from the report in Rouir, to speak of the plain- 
tiff as grantee of the liberty to stack hay, etc., an expression not very appropriate, 
if used in respect of a party who had a mere parol licence, and the Chief Justice, 
according to the report in PopHam and Pater, says that the plaintiff had an in- 
terest which charged the land into whose hands soever it should come. DoprripGr, 
J., according to the report in Parmer, arguing that the lessee certainly might turn 
his cattle into his own field, and was not bound to stop their mouths, says, 


‘It was the folly of the plaintiff that he did not, together with the licence, take 
a covenant that it should be lawful for him to fence the hay with a hedge.”’ 


From these expressions (and there are others to the various reports of the case, 
having a similar aspect), it certainly seems possible that the licence was under 
seal, and then the only point would be that which alone was in fact decided, 
namely, whether, supposing the plaintiff to have acquired by grant a right to stack 
his hay on the land for a limited time, that limited time had expired. Even sup- 
posing the licence to have been a mere parol licence, yet the strong probability is 
that Webb had purchased the hay in question of Sir William Plummer as a grow- 
ing crop, with hberty to stack it on the land, and then the parol licence might be 
good, as a licence coupled with an interest. Be this, however, as it may, the 
decision, as we have already pointed out, has very little or rather no bearing on the 
case before us, and the judgment of DopertpGr, J., as given both in Rotim and 
PaLMer, is in strict accordance with what was afterwards laid down by Vauauan, 
C.J., and which we consider to be consonant both to reason and authority. 

The next decision in order of time is that of Wood v. Lake (2). There the defen. 
dant had, by a parol agreement, given liberty to the plaintiff to stack coals on the 
defendant’s land for a term of seven years, and after the plaintiff had enjoyed this 
privilege for three years, the defendant locked up the gate of the close. No report 
is given in Sayer of the argument at the Bar, but, from a manuscript of the same 
case referred to by Gipss, C.J., in Tayler v. Waters (8), which we have had an oppor- 
tunity of consulting, through the kindness of the representatives of the late Bur- 
roucus, J. [see 13 M. & W. at pp. 848, 849], it appears that the argument turned 
only on the point whether the privilege of stacking the coals did or did not amount to 
a lease, for, if it did, then the defendant contended it was void after three years, 
under the Statute of Frauds, as not being in writing. Lr, C.J., and Dennison, J., 
held it to be no lease nor uncertain interest in land; but Fosrrr, J., doubted and 
desired time to consider. On the last day of Term the court gave judgment for 
the plaintiff (Fosrrr, J., non dissentiente), thus establishing the licence to be 
irrevocable during the seven years. Supposing the court to have been right in 
deciding that this was not a lease (which, however, is doubted by Sim Kpwarp 
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SUGDEN: see 1 Vendors AND Purcuasers (10th Edn.), p. 189), yet no grounds are 
stated on which it could be held good as an easement originating merely by parol. 
Up to this case not a single decision is to be found giving countenance to any such 
proposition, and we are compelled to say that we do not think it can be supported. 

The next case on which the plaintiff relies is Tayler v. Waters (3). It was an 
action by the plaintiff against the doorkeeper of the Opera House, for preventing 
him from entering the house during the performance of an opera. It appeared that 
one William Tayler, being in possession of the Opera House, as lessee for a long 
term of years, by a deed dated Aug. 24, 1792, assigned his interest therein to 
trustees, on various trusts for creditors and other claimants, and ultimately in 
trust for himself. After the execution of this deed, Tayler continued in possession 
by permission of the trustees, and he carried on and managed the concerns of the 
theatre. In March, 1799, he, by deed, granted to one Gourgas, for valuable con- 
sideration, six silver tickets, entitling the holders to admission to the theatre. 
One of these tickets was sold by Gourgas to the plaintiff, in July, 1799, but no 
deed of assignment to him was executed. In 1800 Tayler’s trustees took possession 
of the theatre. The plaintiff, however, was allowed to attend the theatre by virtue 
of his ticket, until the year 1814, when the defendant Waters, as servant of the 
trustees, prevented him from entering the theatre, and for this obstruction the 
action was brought. The cause was tried before Gripps, C.J., and a verdict was 
found for the plaintiff, and that verdict was afterwards upheld by the Court of 
Common Pleas. The grounds of the judgment were that the right under the silver 
ticket was not an interest in land, but a licence irrevocable to permit the plaintiff 
to enjoy certain privileges therein; that it was not required by the Statute of 
Frauds to be in writing, and, consequently, that it might be granted without a 
deed. The Chief Justice, in support of that doctrine, relied on Webb v. Pater- 
noster (1), which, he said, showed that a beneficial licence to be exercised upon 
land might be granted without deed, and could not be countermanded, at least, 
after it had been acted upon. The same case, he added, showed that the interest 
was not such an interest in land as was required by the Statute of Frauds to be 
in writing, as to which last point all doubt, if there remained any, had been re- 
moved by Wood v. Lake (2). This judgment is stated by the learned reporter to 
have comprised the substance of the argument on both sides, and, therefore, he 
does not give it in his report. 

We must infer from this that the attention of the court was not called in the 
argument to the principles and earlier authorities to which we have adverted. 
Brook, in his ABRIDGMENT, DopErtpGE, J., in Webb v. Paternoster (1), and Lorn 
KLLENBOROUGH, in R. v. Horndon-on-the-Hill (Inhabitants) (7), all state, in the 
most distinct manner, that every licence is, and must be in its nature, revocable, 
so long as it is a mere licence. Where, indeed, it is connected with a erant, there 
it may, by ceasing to be a naked licence, become irrevocable but then it is obvious 
that the grant must exist independently of the licence, unless, indeed, it be a grant 
capable of being made by parol. 

In Tayler v. Waters (3) there was no grant of any right at all, unless such right 
was conférred by the licence itself. Gripps, C.J., gives no reason for saying the 
licence was a licence irrevocable, and we cannot but think he would have paused 
before he sanctioned a doctrine so entirely repugnant to principle and to the earlier 
authorities, if they had been brought before the court. Again, the Chief Justice 
is represented as saying that the interest of the plaintiff was not an interest in land 
within the Statute of Frauds, and that consequently it might be granted without 
deed. How the circumstance that the interest was not an interest in land within 
the Statute of Frauds showed it to be grantable without deed, we cannot dis- 
cover. The precise point decided in Webb v. Paternoster (1) is not adverted to, 
and it is assumed without discussion, that the licence there must have been a 
parol licence, and a naked licence, unconnected with an interest capable of being 
created by parol. With all deference to the high authority from which the judg- 
ment in Tayler v. Waters (3) proceeded, we feel warranted in saying that it is to 
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the last degree unsatisfactory, an observation which we have the less hesitation in 
making in consequence of its having obviously been doubted by the Court of 
Queen’s Bench and Bayney, J.,in Hewlins v. Shippam (8). 

The fourth and last case relied on by counsel for the plaintiff was Wood v. 
Manley (4), in the Queen’s Bench. That was an action of trespass quare clausum 
fregit. The plea was that the defendant was possessed of a large quantity of hay, 
being on the plaintiff’s close, and that by the leave of the plaintiff he entered on 
the close in question to remove it. The replication de injuria. It was proved at 
the trial that the hay in question was sold in January, 1838, by the plaintiff's 
landlord, who had seized it on a distress for rent. The conditions of the sale 
were that the purchaser of the hay might leave it on the close until Lady-day, and 
might, in the meantime, come on the close from time to time as often as he should 
see fit to remove it. These conditions were assented to by the plaintiff. The 
defendant became purchaser, and afterwards and before Lady-day the plaintiff 
locked up the close. The defendant broke open the gate in order to remove the 
hay. A verdict was found for the defendant, Ersxrvr, J., telling the jury that the 
licence to come from time to time to remove the hay was irrevocable. Mr. 
CROWDER moved to set aside this verdict on the ground that the licence was neces- 
sarily revocable and was in fact revoked, but the Court of @ueen’s Bench refused 
to grant a rule, and we think quite rightly. This was a case not of a mere licence, 
but of a licence coupled with an interest. The hay, by the sale, became the 
property of the defendant, and the licence to remove it, therefore, became, as in 
the case of the tree and the deer put by Vauauan, C.J., irrevocable by the plaintiff, 
and the rule was properly refused. 

It appears, therefore, that the authorities really supporting the present plaintiff 
in the proposition for which he is contending are confined to the two cases of 
Wood v. Lake (2) and Tayler v. Waters (3), in neither of which was the real diffi- 
culty discussed or even stated. It was in both cases taken for granted that if the 
Statute of Frauds did not apply, a parol licence was sufficient, and the necessity 
of an instrument under seal, by reason of the interest in question being a right in 
nature of an easement, was by some means kept entirely out of sight. For these 
reasons, even if there had been no conflicting decisions, we should have thought 
these cases to be very unsafe guides in leading us to a decision on an occasion 
where we are called on to lose sight of the ancient land-marks of the common 
law. 

We are not, however, driven to say that we shall disregard these cases merely 
on principle, giving to them the full weight of judicial decision. They are met by 
several others which we must entirely disregard before we can adopt the arguments 
of the plaintiff. In Fentiman v. Smith (9) and R. v. Horndon-on-the-Hill (Inhabi- 
tants) (7), which were before Tayler v. Waters (8), Lorp ELLENBorRouGH and the 
Court of Queen’s Bench expressly recognised the doctrine that a licence is no erant, 
and that it is in its nature necessarily revocable; and they further declare that, in 
order to confer an incorporeal right, an instrument under seal is essential. In 
the elaborate judgment of the Court of Queen’s Bench, given by Baytey, J., in 
Hewlins v. Shippam (8), the necessity of a deed for creating an incorporeal right 
was expressly recognised, and formed the ground for the decision. It is true that 
the interest in question in that case was a freehold interest, and on that ground 
BayLey, J., suggests that it might be distinguished from Wood v. Lake (2) and 
Tayler v. Waters (3), but in an earlier part of that judgment he states, conformably 
to what is clear law, that, in his opinion, the quantity of interest made no dif- 
ference. The distinction is evidently adverted to by him, not because he enter- 
tained the opinion that it really was of importance, but only to enable him to decide 
that case without in terms saying that he did not consider Tayler v. Waters (8) to 
be law. The doctrine of Hewlins v. Shippam (8) has since been recognised and 
acted upon in Bryan v. Whistler (10), Cocker v. Cowper (11), and Wallis vy. 
Harrison (12); and it would be impossible for us to adopt the plaintiff’s view of 
the law without holding all those cases to have been ill decided. Tt was suggested 
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that in the present case a distinction might exist by reason of the plaintiff having 
paid a valuable consideration for the privilege of going on the stand, but this can 
make no difference. Whether it may give the plaintiff a right of action against 
those from whom he purchased the ticket, or those who authorised its being issued 
and sold to the plaintiff, is a point not necessary to be discussed. Any such action 
would be founded on a breach of contract, and would not be the result of hig having 
acquired by the ticket a right of going upon the stand in spite of the owner of the 
soil; and it is sufficient on this point to say that in several of the cases which we 
have cited (Hewlins v. Shippam (8), for instance, and Bryan v. Whistler (10)), the 
alleged licence had been granted for a valuable consideration, but this was not held 
to make any difference. We do not advert to Winter v. Brockwell (13) and Liggins 
v. Inge (14), or other cases ranging themselves in the same category, as they were 
decided on grounds inapplicable to the case now before us, and were, in fact, 
admitted not to bear upon it. In conclusion, we have only to say that, acting on 
the doctrine relative to licences as we find it laid down by Brooke, by Doperinar, 
J., and by Vaucuan, C.J., and sanctioned by Hewlins v. Shippam (8), and the 
other modern cases proceeding on the same principle, we have come to the con- 
clusion that the direction given to the jury at the trial was correct, and conse- 
quently that this rule must be discharged. 

Rule discharged. 


MARSHALL v. YORK, NEWCASTLE AND BERWICK RAIL. CO. 


[Court or Common Puieas (Jervis, C.J., and Williams, J.), November 15, 1851 | 
| Reported 11 C.B. 655; 21 L.J.C.P. 34; 18 L..T.0.8. 94: 
16 Jur. 124; 138 E.R. 632] 


Carriage of Goods—Railway—Passenger's luggage-—Loss due. to negligence of 
railway—Passenger’s ticket paid for by his employer- -Right of passenger 
to sue railway company in tort. 

A railway company is liable for the loss of the luggage of a servant whose 
ticket has been paid for by his master. 


Notes. Hxplained: Tattan v. Great Western Rail. Co. (1860), 2 EK. & E. 844. 
Approved: Austin v. Great Western Rail. Co., [1861-73] All E.R. pe. 463. Con- 
sidered: Shrimpton v. Hertfordshire County Council (1910), 74 J.P. B05: Foulkes 
v. Metropolitan District Rail. Co. (1879), 4 C.P.D. 267. Referred a Dalyell ¥: 
Tyrer (1858), E.B. & IE. 899; R. v. Robson (1861), 9 Cox, C.C. 29: Hayn, Roman 
& Co. v. Culliford and Clark (1879), 40 L.T. 536; Foulkes v. Metropolitan District 
Rail. Co. (1880), 5 C.P.D. 157; Taylor v. Manchester, Sheffield and Lincolnshire 
Rail. Co., 1801-4) All E.R. ban 857 ; aes v. Great astern Rail. Co., [1895-9] 
Alli. i. Rep. 710; Hast Indian Rail. Oe. . Kalidas Mukerjee (1901), 84 L.T. 210: 
Harris v. Perry, [1903] 2 K.B. 219; aie v. Southend-on-Sea Corpn., [1905] 2 
K.B. 1; Pratt v. Patrick, [1923] All E.R.Rep. 512; Elder, Dempster & Co. v. 
Drerean: Zochonis & Co., [1924] All E.R.Rep. 135; Halliwell v. Venables, [1930] 
All Iu.R. Rep. 284; Haseldine v. Daw ¢& Son, Ltd., [1941] 1 All E.R. 525. 

As to the Halilite of a railway company and tiie British Transport Commission 
for luggage carried by railway, see 31 Hatspury’s Laws (3rd Edn.) 776-779; and 
for cases see 8 Dicest (Repl.) 128 et seq. 


Cases referred to: 
(1) Govett v. Radnidge, ag and Gimblett (1802), 3 East, 62; 102 E.R. 
1 Digest (Repl.) 21, 15: 
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(2) Pozai v. Shipton (1838), 8 Ad. & El. 963; 1 Per. & Dav. 4; 1 Will. Woll. & H. 
Gud; 8 Dd.Q)B. 13 112 ERG: G Digest (Repl.) 19, 104. 

(3) Pippin v. Sheppard (1822), 11 Price, 400; 147 E.R. 512; 33 Digest (Repl.) 
530, 87. 


Also referred to in argument : 

Newberry v. Colvin (1880), 7 Bing. 190, Ex. Ch.; affirmed sub nom. Colvin v. 
Newberry and Benson (1832), 1 Cl. & Fin. 283; 6 Bli.N.S. 167; 6 E.R. 923, 
H.L.; 41 Digest 358, 2036. 

Powell v. Layton (1806), 2 Bos. & P.N.R. 365; 127 E.R. 669; 41 Digest 208, 
474, 

Gladwell v. Steggall (1839), 5 Bing.N.C. 733; 8 Scott, 60; 8 L.J.C.P. 361° 3 Jur. 
939; 132 H.R. 1283; 383 Digest (Repl.) 530, 92 

Ross v. Hill (1846), 2 C.B. 877; 8 Dow. & L. 788; 15 L.J.C.P. 182; 7 L.T.O.S. 
132; 10 Jur. 435; 185 HR. 1190-.8 Digest (Repl.) 180, 839. 

Wyld v. Pickford (1841), 8 M. & W. 443; 10 L.J. Ex. 382; 151 E.R. 1113; 8 Digest 
(Repl.) 15, 73. 


Rule Nisi obtained by the plaintiff to set aside a nonsuit and enter a verdict for 
him in an action on the case brought by the plaintiff to recover damages from the 
defendants for the loss of luggage. 

The declaration stated that the defendants were the owners of the Newcastle 
and Berwick Railway, and of divers carriages for the conveyance of passengers, 
goods and chattels, along the railway from Darlington to London, for hire and 
reward to them, the defendants; that thereupon the plaintiff, at the request of the 
defendants, became and was a passenger in one of their carriages, to be by them 
safely and securely conveyed and carried, together with his luggage, along the 
railway from Darlington to London, for reward to the defendants; that the defen- 
dants then received the plaintiff as such passenger, together with his luggage, to 
wit, a certain portmanteau, containing divers goods of the plaintiff; and that it 
was the duty of the defendants to use due and proper care that the plaintiff and 
his luggage should be safely and securely carried and conveyed, but that, by their 
carelessness, negligence and default, the luggage became wholly lost to the plaintiff. 
The defendants pleaded that the plaintiff did not become, nor was he, a passenger 
in one of their carriages, to be by them safely and securely carried and conveyed 
thereby, together with his luggage, on the journey, and alleged that they did not 
recelve the luggage of the plaintiff for the purpose in the declaration mentioned 
modo et forma. 

At the trial before Jervis, C.J., it appeared that the plaintiff, a servant of Lord 
Adolphus Vane, was, in company with his master, a passenger on the defendants’ 
railway, having with him his own portmanteau; that his master paid his fare; and 
that during the journey the plaintiff’s portmanteau was lost. Jervis, C.J., non- 
sulted the plaintiff on its being objected that the action should have been in the 
name of the plaintiff's master, leave being reserved to the plaintiff to move to set 
aside the nonsuit and enter a verdict for him with £30 damages. <A rule nisi was 
obtained. 


Knowles and H. Hill showed cause against the rule. 
Humfrey and Willes supported the rule. 


JERVIS, C.J.—I am of opinion that this rule must be made absolute to enter 
a verdict for the plaintiff for £30 damages. First, it was said that, under the cir- 
cumstances of this case, no action would lie; but the admission in the argument, 
and the authorities on which it was made, put the defendants in considerable diffi- 
culty, because it was admitted that, if the plaintiff had had his arm broken, an action 
would le at the suit of the servant, the master having no remedy for the personal 
sufferings of his servant, though he might possibly sustain an action for the loss 
of his services. But on what principle does the action lie at the suit of the servant 
for his personal suffering? Not by reason of any contract between him and the 
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A defendants, but by reason of the breach of duty implied by law to carry him safely, 
irrespective of any contract. If the plaintiff could have recovered in respect of a 
personal injury suffered by him, there is no reason why he should not also recover 
in respect of the loss of his luggage. 

Then it is said that the declaration so tied up the plaintiff to a case of contract, 
and restricted the liability of the defendants that this action cannot be maintained; 

B because the declaration alleges that the defendants received the plaintiff and his 
luggage to be carried for reward to them, which the cases show to mean hire to be 
paid by the plaintiff to the defendants. There are two answers to this. First, the 
averment is not traversed on the record, the words ‘‘modo et forma’’ only being a 
denial of the allegation in the declaration that the goods were to be carried; and, 
secondly, these words are to be construed with reference to the rest of the declara- 

CO tion. If the declaration states a duty on the part of the defendants to carry, and 

that whether the hire is to be paid by the plaintiff or a stranger, the averment is 

_perfectly unimportant. But how does it follow that the hire was not paid here by 

the plaintiff? The payment was made on his behalf; his master purchased for 
him a ticket and a seat which was not transferable; in short, the payment was 
on the plaintiff’s account. The rule must, therefore, be made absolute. 


D WILLIAMS, J.—I agree that this case was put on a right footing, when it was 
said that the question turned on whether or not it was necessary to show that 
there was a contract by the plaintiff with the defendants. There is a series of 
cases from Govett v. Radnidge, Pulman and Gimblett (1) to Pozzi v. Shipton (2), 
which shows that an action like this is to be regarded as, in substance, an action 
of tort founded on the defendants’ neglect of duty as common earriers. In Firz- 
HERBERT'S Natura Brevium, Writ de Trespass sur le case, p. 94 D, it is laid 
down : 





“Tf a smith prick my horse with a nail, ete., I shall have my action upon the 
case against him without any warranty by the smith to do it well. ... For it is 
the duty of every artificer to exercise his art rightly and truly as he ought.”’ 


There is no reference to any contract between the parties. It seems to follow 
from this that the averment of hire and reward is not a necessary allegation in the 
declaration, and, not being material, it is not involved in the traverse modo et 
forma. But I think that it was, in fact, proved that the money was paid on the 
plaintiff's behalf, for he became the proprietor of the ticket. It is not necessary, 
however, to decide that, for the averment only means that the hire and reward 
m was to be paid by someone: Pippin v. Sheppard (3). 





Rule absolute. 
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A 
DONALDSON v. DONALDSON 
[ Vicr-CHancettor’s Court (Page-Wood, V.-C.), July 28, August 1, 1854] 
[Reported Kay, 711; 23 L.J.Ch. 788; 23 L.T.0.S. 306; 
1 Jur.N.S. 10; 2 W.R. 691; 69 E.R. 303 | B 


Trust—Declaration of trust—Voluntary assignment of trust property-——Notice to 
original trustees. 
Stock was held under a marriage settlement in trust for the settlor absolutely. 
By a voluntary deed the settlor assigned personalty, including £29,400 of stock, 
to two named persons as trustees upon the trusts therein declared, and he 
further declared that he would hold all such property until it was vested in the C 
trustees on the trusts aforesaid. No notice of the assignment was given to the 
trustees of the settlement, and no transfer of the stock was executed. The 
settlor died two days after the assignment. 
Held: (i) the voluntary deed was a sufficient declaration of trust which the 
court would execute in favour of the assignees so as to pass the property in 
the stock; (ii) the omission to give notice to the trustees did not affect the D 
assignees’ title as the assignment had completely passed the interest of the 
settlor to them, and all that they had to do was to give notice to the trustees 
thereof and their title was complete. 


Notes. Distinguished: Lambe v. Orton (1860), 1 Drew. & Sm. 125. Applied : 
Re Way’s Trusts (1864), 2 De G.J. & Sm. 865. Considered: Re Lucan, Hardinge 
v. Uobden (1890), 45 Ch.D. 470. Referred to: Re Walhampton Estate (1884), 26 E 
Ch.D. 391; Re Patrick, Bills v. Tatham, [1891] 1 Ch. 82; Re Griffin, Griffin v. 
Griffin, [1899] 1 Ch. 408; Garland v. Archer-Shee (1980), 142 L.T. 443; Westminster 
Bank, Ltd. v. Wilson, [1938] 3 All E.R. 652; Re Fry, Chase National Executors and 
Trustees Corpn., Ltd. v. Fry, [1946] 2 All E.R. 106. 

As to whether a trust is complete, see 38 Hatspury’s Laws (3rd Kidn.) 836 

et seq.; and for cases see 48 Dicest 627. As to a beneficiary’s powers of alienation, I 
see 388 Hatspury’s Laws (8rd Edn.) 877, 878; and for cases see 43 Dtarsr 626. 


Cases referred to: 
(1) Kekewich v. Manning (1851), 1 De G.M. & G. 176; 21 L.J.Ch. dies 18 
L.T.0.8. 263; 16 Jur. 625; 42 E.R. 519, L.JJ.; 48 Digest 068, 172. 
(2) Hdwards v. Jones (1836), 1 My. & Cr. 226; 5 L.J.Ch. 194; 40 E.R. BO), diet GQ 
25 Digest (Repl.) 587, 265. 
(3) Beatson v. Beatson (1841), 12 Sim. 281. 
(4) Hx parte Pye, Hx parte Dubost (1811), 18 Ves. 140; 34 E.R. Ott, ees 
Digest (Repl.) 585, 251. 
(9) Dillon v. Coppin (1839), 4 My. & Cr. 647; 9 L.J.Ch. 87; 4 Jur. 427; 41 E.R. 
249, L.C.; 25 Digest (Repl.) 581, 218. 
(6) Ellison v. Ellison (1802), 6 Ves. 656; 31 E.R. 1248, L.C.; 25 Digest (Repl.) a 
585, 250. 
(7) Sloane v. Cadogan (1808), cited in 12 Sim. at p. 291; 8 Digest (Repl.) 680, 667. 
Also referred to in argument: 
Pulvertoft v. Pulvertoft (1811), 18 Ves. 84; 34 E.R. 249, L.C.; 25 Digest (Repl.) 
268, 760. I 
Rycroft v. Christy (1840), 3 Beav. 238; 4 Jur. 599; 49 E.R. 93; 43 Digest 566, 148. 
Tufnell v. Constable (1838), 7 Ad. & El. 798; 3 Nev. & P.K.B. 47; 1 Will. Woll. & 
H. 118; 7 L.J.Q.B. 106; 2 Jur. 79; 112 E.R. 6705 8 Digest (Repl.) 501, 
2200, 
Fletcher v. Fletcher (1844), 4 Hare, 67; 14 L.J.Ch. 66; 8 Jur. 1040; 67 E.R. 564 ; 
43 Digest 799, 2364. 
Wheatley v. Purr (1837), 1 Keen, 551; 6 L.J.Ch. 195; 1 Jur. 133; 48 E.R. 419; 
3 Digest (Repl.) 197, 396. 
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Bentley v. Mackay (1851), 15 Beav. 12; 51 E.R. 440; 48 Digest 560, 11”. 

Bridge v. Bridge (1852), 16 Beav. 815; 22 L.J.Ch. 189; 20 L.T.O.S. 75; 16 Jur. 
1031; 1 W.R. 4; 51 E.R. 800; 8 Digest (Repl.) 630, 671. 

Ward v. Audland (1845), 8 Beav. 201; 14 L.J.Ch. 145; 9 Jur. 384; 50 E.R. 79; 
8 Digest (Repl.) 629, 662. 


Suit to determine the validity of a voluntary assignment. 

By a voluntary settlement, dated April 12, 1852, between Thomas Hudson (the 
testator in the cause) of the one part, and Blamire and the defendants John Donald- 
son and R. N. Bennett of the other part, reciting, among other things, that Thomas 
Hudson intended to make the settlement thereinafter made, and that in order to 
carry into effect such intention he had previously thereto duly assigned or trans- 
ferred unto or into the names of Blamire, Donaldson, and Bennett, or had other- 
wise well and effectually vested in them, or intended forthwith to transfer unto 
or otherwise well and effectually vest in them, as such trustees, the several par- 
ticulars mentioned or comprised in the schedule thereto, Thomas Hudson granted, 
assigned, and transferred to the trustees all such and so many and such parts and 
part of the several bonds, debentures, moneys, shares, stocks, securities, and other 
particulars mentioned or comprised in the schedule thereto as had not been or 
were not then effectually vested in the trustees, and which he, Thomas Hudson, 
could or might grant or assign by that indenture, and all the real estates subject 
to the several mortgage securities mentioned in the schedule, together with all sums 
of money due and owing, or recoverable or receivable, or otherwise secured upon 
or by virtue of the same securities and premises respectively, and all interest, 
dividends, etc., to hold upon the trusts thereinafter declared. 

Hudson then covenanted with the trustees forthwith to transfer or otherwise 
well and effectually vest in, or cause to be transferred or otherwise well and effec- 
tually vested in, the trustees all or such parts of the said particulars as had not 
been already vested or transferred, or did not fully and completely pass by the 
assignment thereinbefore contained. The deed then proceeded to declare the 
trusts, being the usual trusts of a voluntary settlement of personalty; and then it 
was declared, that in the meantime, and until all and singular the premises and 
particulars mentioned in the said schedule should be transferred or otherwise 
effectually vested in the said trustees, on the trusts therein declared, he, the said 
Thomas Hudson, his heirs, executors, etc., should stand possessed of and interested 
in the said particulars and trust premises, or so much thereof as should for the time 
being not be effectually vested in the said trustees, upon the said trusts thereinbefore 
declared, or such of them as were for the time being in force. 

The property in the schedule was valued at between £300,000 and £400,000, and 
the probate and legacy duty, the bulk being given to grand nephews and nieces, 
would exceed £14,000 if the deed failed to pass the property. The particulars 
enumerated comprised—first, large sums of stock in the public funds, East India 
stock, etc., in the testator’s own name; secondly, a sum of £29,400, £8 5s. per cent. 
bank annuities, in the names of the trustees of Mr. Hudson’s marriage settlement, 
under the trusts of which, Mrs. Hudson being dead without issue, Mr. Hudson was 
absolutely entitled to that sum; thirdly, moneys secured by mortgage of lands in 
fee, and a leasehold house in Park Crescent; fourthly, foreign and other securities 
passing from hand to hand, without any deed or instrument of transfer being neces- 
sary; and fifthly, railway shares, debentures, etc., for the transfer of which some 
special instrument was necessary to be executed. 


Mr. Hudson had formerly entertained the intention of executing such a voluntary 


settlement, and a draft deed had been prepared in 1849, but not definitely approved. 


In 1850 he made his will. In February, 1852, his wife died, and finding it proper to 
alter some of the gifts in the will, he gave directions to carry out those alterations 
by a voluntary settlement, which, on April 12, 1852, was finally approved and 
settled, but not engrossed, in consequence of the ereat number and variety of 
particulars in the schedule. In the meantime, Mr. Hudson having unexpectedly 
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become dangerously ill, a codicil, making the necessary alterations in the will, and 
also the draft settlement, was executed as a testamentary disposition on April 12. 
On the 183th the testator re-executed the codicil and the settlement. On April 14 
the testator died. Previously to the execution of the settlement, the Spanish and 
other foreign and colonial securities which passed by delivery were delivered by, or 
by the authority and direction of, Mr. Hudson to the defendant Bennett, who was 
one of the trustees, on account of and on behalf of the trustees, and were presumed 
to be well and effectually vested in the said trustees. The shares, debentures, and 
certificates of stock and title deeds of the real property mentioned in the schedule 
were also all delivered to Bennett, and so remained up to the death of the testator, 
on account and behalf of the said trustees. On the morning of the 14th Mr. Hud- 
son executed a power of attorney to effect a transfer of the stock, etc.; but his 
handwriting being much altered, a special messenger was sent by the bank to 
make inquiries, who found that Mr. Hudson had just died. Nothing further, there- 
fore, could be done than above stated. 

The bill was filed by one of the infant grand-nephews against the trustees and 
his brothers and sisters, and others interested under the will and settlement; and 
it prayed that the will and codicil might be established, and the trusts thereof and 
of the said indenture of settlement carried out, and the usual administration 
accounts, etc. Immediately after the institution of the suit a petition was pre- 
sented by the trustees, asking the direction of the court as to the probate or stamp 
duty to be paid, which question involving the point as to what passed by the settle- 
ment, the petition was directed to come on for hearing with the cause. A copy was 
served on the Attorney-General, who appeared accordingly. 


Daniel, Q.C., and Bateman for the plaintiff. 

Willcock and Green for cestuis que trust in the same interest. 
Rolt and Druce for the trustees. 

Humphery and Bathurst for other parties in the same interest. 
James and Wickens for the Attorney-General. 


Cur. adv. vult. 


Aug. 1, 1854. PAGE-WOOD, Y.-C.—In this case a question has been raised 
how far a deed of assignment, executed by Thomas Hudson, and dated June 29, 
1850, by which he voluntarily assigned a large amount of property, consisting of 
various securities, to trustees upon certain trusts for the benefit of his donees, has 
been available to pass certain portions of the property included in the deed. The 
question has arisen between some of the parties claiming under the deed and the 
‘rown, because the property which did not pass by the deed would be liable to 
probate and legacy duty, as passing by the settlor’s will. With respect to the 
great bulk of the property comprised in the deed, the counsel for the Crown has 
conceded, that, as it stood in the funds and other securities in the name of the 
settlor, and as he has executed a declaration of trust contained in this deed, the 
relation of trustee and cestui que trust has been created, so that this court will give 
effect to it. 

The real question arises with respect to the sum of £29,400 stock, which was 
standing in the names of the trustees of the settlor’s marriage settlement in trust 
for himself. I do not think that the declaration of trust annexed to the description 
of this stock in the schedule is material. What I have to consider is, how far an 
assignment of this kind, of which no notice was given to the trustees in whose 
names this stock was standing, was effectual to pass the property therein to the 
trustees of the voluntary deed, so that this court would hold, as between the donees 
under that deed and the representatives of the assignor, that the title was complete. 

For the purposes of this question, it is necessary to consider Kekewich v. Manning 
(1), in which the other decisions are reviewed and commented on by _Knicur- 
Bruce, L.J., and which seem to me, if I may use the expression, to stem the 
current of authority which had begun to set in adversely to these trusts, more 
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especially since the decision in Hdwards v. Jones (2). Ever since that case there 
has been considerably more difficulty as to how far a voluntary assignment of a 
chose in action does or does not confer a title on the donee. Looking through the 
cases, the principle which I gather from them is the same as that on which the 
lords justices seem to have proceeded in Kekewich v. Manning (1), and though that 
case does not go so far as the present, I still think that this is concluded by it. 

In all the cases, except Beatson v. Beatson (3), and particularly in Ex parte Pye 
(4), it is laid down, that, when there is a complete declaration of trust by a party 
concerning stock or choses in action vested in himself, this court will enforce it. 
On the other hand, where there is a contract only, or an imperfect gift, which 
requires some other act to complete it on the part of the assignor or donor, the 
court will not interfere to require anything else to be done by him. The inter- 
mediate cases alone are difficult of solution. The question in every case is whether 
there has been a complete declaration of trust, or whether the assignor performed 
such acts that the donee can take advantage of them without requiring any further 
act to be done by the assignor; and, if the title is so far complete that this court 
is not called upon to act against the assignor, it will assist the donee in obtaining 
the property from any person who would be treated as a trustee for him. 

In Beatson v. Beatson (8), alone, there was an assignment of an equitable 
interest in stock, which was vested not in the donor but in a third party, and it 
was held that the court would not assist the volunteer. In Dillon v. Coppin (5), 
stock standing in the donor’s own name was assigned, and there this distinction 
was taken, which was somewhat nice, but still consistent with Ellison v. Ellison (6) 
and the other cases, namely, that, the stock being in the name of the donor 
himself, and there being no declaration of trust but a mere assignment, which would 
not pass the stock at all, and the deed showing an evident intention on the part 
of the assignor to do some further act, and containing a covenant to perfect the 
gift, the court said, we cannot call upon the donor to transfer the stock or complete 
the gift. But in the case of an assignment of the equitable interest in stock stand- 
ing in the names of trustees, the deed of assignment passes the whole equitable 
interest of the donor, and the donee may go with that deed to the trustees, and 
say, transfer to me the interest in this sum of stock; and I think that in such a case 
it would not even be necessary to make the donor a party to a suit to enforce the 
eift. 

Then the question is, whether, notice not having been given to the trustees, the 
gift can be enforced. As to that it has been said in some cases, that the gift is 
complete when no further act is required to be done by the donor or the donee: 
and that seems to imply a doubt, whether, if there were any act to be done by the 
donee, the gift could be treated as complete. But the assignment has completely 
passed the interest of the donor. It is true, that, if no notice of it were given to 
the trustees, they would be justified in transferring the stock to the original cestui 
que trust for whom they held it; and, if they did so, there would be no remedy 
against them; and it is possible that the donee might not be able to recover the 
stock; but all that the donee has to do is, at any time he thinks fit, to give notice 
to the trustees before the stock is transferred; and when he has given such notice 
his title is complete: and, unless the donor or his executors actually obtain pos- 
session of the fund, the donee does not require the aid of this court against them. 
The fact, that the trustees are themselves the executors of the donor in this case, 
I think does not make any difference. Ags the donor has not obtained possession 
of the fund, the donees have a right to go to the trustees and require them to transfer 
the stock, or come to the court to have that done. The donees require no assistance 
from the court against the original assignor, and therefore the assignment is such 
as the court will support. 

That is the principle upon which cases like Sloane v. Cadogan (7) proceed, and 
which Lorp Corrennam seems to recognise in Hdwards vy. Jones (2), where he says 
(1 My. & Cr. at pp. 238, 239) : 
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‘In Sloane v. Cadogan (7), the claim was not against the donor or his repre- A 
sentatives, for the purpose of making that complete which had been left im- 
pertect, but against the persons who had the legal custody of the fund; and the 
question was, whether the transaction constituted them trustees for the fund 

for the cestui que trusts. Sir Wii1iam Grant came to the conclusion that 

it did; and the consequence was, that they were bound to account. That case 

has been considered by Srr Enwarp SucpeEN as going a great way; but, upon the B 
principle stated by Srr Winutam GRANT, it is free from all possible question, for 

there was no attempt in that case to call in aid the jurisdiction of the Court.’’ 


In the present case there is no need whatever for the donees to call in aid the 
Jurisdiction of this court against the original assignor or his representatives. All 
that they have to do is, to require the trustees who hold the fund to transfer it to 
them. This decision goes somewhat beyond all the authorities, except Sloane v. 
Cadogan (7); but I cannot hold that the owner of an equitable interest in a chose 
in action is not entitled to assign it; and I think, that, upon the principle recognised 
in Ellison v. Ellison (6), and like cases, I must decide that the equitable interest in 
this stock was effectually assigned by this deed, 


Order accordingly. D 





CHRIST’S HOSPITAL v. GRAINGER AND ANOTHER 


[Lorp CHANCELLOR'S CouRT (Lord Cottenham, L.C.), July 22, 28, 29, 1848, 
November 14, 1849] 


[Reported 1 Mac. & G. 460; 1 H. & Tw. 583; 19 L.J.Ch. 33; I 
15 L.T.O.8. 497; 18 J.P. 778; 14 Jur. 889; 41 E.R. 1343) 


Charity—Limitation of action—Property held in trust for one or other of rival 
claimants. 
Charity—Perpetuities—Gift over of property from one charity to another. 

The corporation of L., as trustees of Christ’s Hospital, claimed property 
bequeathed by a testator to the corporation of R. for charitable purposes under 
a limitation in his will that, if the corporation of R. should for one year neglect 
to perform the directions contained in his will, the legacy to R. corporation 
should be void and of no effect and be transferred forthwith to the corporation 
of L. for the benefit of Christ’s Hospital. The trusts had remained unper- 
formed, and the corporation of L. had been aware of the non-performance is 
for more than twenty years before the institution of the present suit. The 
Attorney-General, who was a party to the suit, had taken no part in the pro- 
ceedings in the court below, but he sought to appeal from the decree made 
there and to raise further questions on the hearing of the appeal. 

Held: (i) the contingent limitation was not void as an infringement of the rule 
against perpetuities which was intended to prevent property being inalienable I 
beyond certain periods, and this property was no more or less alienable on account 
of the transfer from R. corporation to L. corporation; (ii) the claim was not 
barred by the lapse of more than twenty years during which the corporation of 
I. had been aware of the facts, since the question was not whether time was a 
bar to any claim adverse to the title of the original donee, but whether that 
title was to be superseded in favour of those to whom the testator had directed 
his property to be transferred on the non-performance of the trusts by the 
original donee; (111) to hold that this cesser and transfer could not apply om 
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the ground that the object of a testator should not be defeated by the acts of 
trustees would be to defeat, not to forward, the object of the testator, whose 
directions in this respect were themselves dependent on the acts of the 
trustees; (iv) the Attorney-General would not be prevented from raising such 
case as he now sought to do, but the court did not approve of his action in re- 
opening a matter which he had not opposed in the court below, where he ought 
to have raised his whole case. 
Quezre whether such an allowance would be made for a private individual. 


Notes. Considered: Chamberlayne v. Brockett (1872), 8 Ch. App. 206; Re 
Tyler, Tyler v. Tyler, [1891] 3 Ch. 252; Re Bowen, Lloyd Phillips v. Davis, 
[1891-4] All E.R.Rep. 238. Distinguished: Re Da Costa, Clarke v. Church of 
England Collegiate School of St. Peter, [1912] 1 Ch. 837. Applied: Re Hanbey’s 
Will Trusts, Cutlers Co. (Sheffield) v. London Corpn., [1955] 3 All E.R. 874. 
Referred to: A.-G. v. Grainger (1859), 7 W.R. 684; Worthing Corpn. v. Heather, 
[1904-7] All IE.R.Rep. 580; Re Bland-Sutton’s Will Trusts, National Provincial 
Bank, Ltd. v. Middlesex Hospital Medical School Council, [1951] 1 All E.R. 494; 
Royal College of Surgeons of England v. National Provincial Bank, Ltd., [1952] 
1 Alt E.R. 984. 

As to the transfer of property from one charity to another, see 4 Hatsspury’s 
Laws (8rd Edn.) 299-801; and as to the effect of conditions subsequent in a gift 
to charity, see ibid., p. 296; for cases see 8 Dicrstr (Repl.) 434-436. 


Cases referred to: 
(1) Brown v. Higgs (18038), 8 Ves. 561; 32 E.R. 473, L.C.; on appeal (1813), 18 
Ves. 192, H.L.; 43 Digest 552, 11. 
(2) Marquis of Cholmondeley v. Lord Clinton (1820), 2 Jac. & W. 1; 37 E.R. 
527; on appeal (1821), 4 Bli. 1, H.L.; 35 Digest (Repl.) 399, 953. 


Appeal by the Attorney-General, a defendant, from a decision of SHADWELL, 
V.-C., reported 16 Sim. 83, in an action brought by the corporation of London 
for a declaration that they were entitled to have a conveyance and transfer made 
to them of certain trust property and funds for the benefit of Christ’s Hospital. 

The facts of the case appear sufficiently in judgment. 


The Solicitor-General and Blunt for the Attorney-General. 
Stuart, Jas. Parker and Freeling for the plaintiffs. 
Bethell, Bacon and Selwyn for the corporation of Reading. 


LORD COTTENHAM, L.C.—This is an appeal by the Attorney-General, who 
is a defendant in the cause, and the first question to be considered is the position 
which the Attorney-General has assumed by this re-hearing. 

The corporation of London, as governors of Christ's Hospital, by the bill, claimed 
certain property which had been left by the testator, John Hendricke, in 1624, 
to the corporation of Reading, for certain charitable purposes in that town, with a 
direction that if the donees should for a year neglect, omit, or fail to perform the 
directions of his will, such gift should be utterly void, and should forthwith be 
paid and transferred to the corporation of London, for the benefit of Christ’s Hos- 
pital. The strict execution of the directions of the will having been found in- 
convenient, an information was filed by the Attorney-General, in the Court of 
lixchequer, against the corporations of London and Reading, which led to a decree 
in 1639, varying the purposes and application of the charity, but still confined to 
Reading, and providing, as in the will, that if the corporation of Reading should 
neglect to perform the directions of the decree, or should misemploy the trust pro- 


_perty, and such neglect and misemployment should continue for a year, the legacy 


should be void and have no effect as to Reading, and that the property should be 
forthwith paid and transferred to the corporation of London, for the benefit of 
Jhrist’s Hospital. That the directions of this decree, as well as those of the will, 
have been neglected and unperformed for the period of far more than one year, 
is a fact clearly established and not in dispute on this re-hearing. Upon this fact, 
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the corporation of London, by their bill, sought to recover the property for the 
benefit of Christ's Hospital, and this the decree of SHADWELL, V.-C., directed. 

The Attorney-General was properly a party to this suit, but, as it appears, took 
no part in the discussion. To this there can be no objection, there being before 
the court parties, the trustees for the town of Reading, immediately interested in 
resisting the claim of the plaintiffs; but that course could only be unobjectionable 
upon the Attorney-General’s having considered that he might properly not only 
leave the discussion to the other defendants, but abide by the decision upon it. 
I cannot approve of any party after a decree which he did not oppose, re-opening 
the discussion by a re-hearing. As to such a party, the proceeding is in effect an 
original hearing. What might be the result of such an attempt by an ordinary 
party I need not now decide, because in case of charities the court is less strict 
in enforcing its rules of proceeding, and will not, upon such an objection, refuse 
to hear such case as the Attorney-General may have to make. The only case that 
the Attorney-General can make upon this re-hearing, and what he hag attempted, 
is to show that the bill ought to have been dismissed; that so far as this cause is 
concerned, the court ought to have decided that although the directions of the will 
and of the decree of the Exchequer have been wholly neglected, and the charity 
property therefore misapplied, the town of Reading is nevertheless to continue in 
the enjoyment of the property. Such, in point of form, must be the contention of 
the Attorney-General, but such is not and cannot be his real object. Finding that the 
decree shuts out the case which he had thought it right to present to the court upon 
an information, he takes this step to remove that impediment out of his way. This 
again shows how unfortunate it is he did not raise the whole case in the court 
below, which might and ought to have been done by the cause and the information 
being heard together. 

This court is well justified in regretting and possibly in complaining that this 
was not done; but I do not think it right upon these grounds to decline giving my 
opinion upon the points now raised for the first time by the Attorney-General, and 
I proceed, therefore, to consider them, bearing in mind that this is a cift to a 
corporation upon certain charitable trusts, with a proviso that in a certain event 
such gift shall cease, and the property be transferred to another corporation for 
certain other charitable trusts; and that the event upon which such cesser and 
transfer were directed to take place has happened. 

Brown v. Higgs (1) (8 Ves. at p. 574), was cited as proving that the gift over 
could not take effect from the act of the trustees. That case not only does not 
Support that proposition, but proceeds upon a principle inconsistent with it, for 
it only upon this point decided that the object of a testator should not be dis- 
appointed by the neglect of a trustee; but in this case the testator has made the 
gift over to depend upon the act of the trustees; and to hold that the act of 
the trustee was inoperative for that purpose, would be to defeat, and not forward 
his object. The Attorney-General, however, further contends, that this provision for 
cesser and transfer was void, as repugnant to the original gift. This is so if the 
original gift was indefeasible, but not otherwise, and that is the question; the pro- 
position, therefore, is only a consequence of the point in dispute if decided one 
way, and not an argument for the decision. 

It was then argued that it was void, as contrary to the rules against perpetuities. 
These rules are to prevent, in the cases to which they apply, property from being 
alienable beyond certain periods. Is this effect produced, and are these rules in- 
vaded by the transfer, in a certain event, of property from one charity to another? 
If the corporation of Reading might hold the property for certain charities in Read- 
ing, why may not the corporation of London hold it for the charity of Christ’s 
Hospital in London? The property is neither more nor less alienable on that 
account. 

The next argument was, that the forfeiture created by the will was destroyed 
by the decree, and that the forfeiture created by the decree was inoperative, being 
beyond the jurisdiction of the court. These arguments are not very consistent. 
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If the court exceeded its jurisdiction in the provision for the transfer, the provisions 
of the will were not affected by it; but, in fact, the decree only varied the first 
trusts prescribed by the will, substituting others, but preserved the forfeiture; and, 
whether the forfeiture under the will or under the decree be the operative pro- 
vision is not material, it being established that the event has happened, which, 
under either, was to create the cesser and transfer. To meet this answer, it was 
contended that the bill sought relief only under the provisions of the will; but that 
is not so, for the bill alleges that 


“the plaintiffs are advised that under the circumstances before stated, the 
limitation over in favour of the plaintiffs, contained in the will, has taken effect, 
and that the plaintiffs are now entitled, under the provisions of the will and 
of the decree, to have the estates and property transferred to them.” 


Lastly, it was contended that the plaintiffs’ claim was barred by time, more 
than twenty years having elapsed since the facts which are said to have created 
the forfeiture, and since the plaintiffs knew of these facts. Time is permitted to 
create a bar in order to quiet titles. Is, then, the Attorney-General contending 
that time has sanctioned the breaches of trust committed by the corporation of 
Reading, and that the purposes to which they applied the trust property are not to 
be disturbed? This cannot be, and is not, the object of the Attorney-General. 
His object is to let in the jurisdiction of the court for the purpose of having the 
property applied to purposes distinct from any provisions of the will or decree. 
He repudiates the purposes to which the corporation of Reading were directed to 
apply the property as much as he does those to which the corporation of London 
were directed to apply it. Is this quieting the title of the corporation or of those 
who now claim in their place? The question is not, whether time is a bar to any 
claim adverse to the title of the original donee, but whether such a title is to be 
superseded in favour of those to whom, upon failure of such title, the testator has 
given the property, or in favour of general charity, unconnected with any expressed 
object of the testator. 

If, indeed, there were adverse claims between cestuis que trust, time might 
create a bar as between them, though it could not as between cestuis que trust 
and a trustee upon the principle ultimately established in Marquis of Cholmondeley 
v. Clinton (2), but that is not the case here. Both the contending parties, the 
Attorney-General and the plaintiffs, under the same facts claim the property which, 
up to the present time, has remained in the hands of the forfeiting party, who no 
longer disputes the forfeiture. As between the Attorney-General and the plaintiffs 
there has not been any adverse title or possession. 

Some confusion may have arisen from the use of the word forfeiture. In one 
sense, the cesser of one set of trusts and the commencement of the other may be 
considered as a forfeiture, but the form and substance of the provisions is rather a 
substitution of one trust for another. The property was vested in the corporation 
of Reading, but in a certain event they were to become trustees of it for Christ’s 
Hospital. If the effect of these provisions was to constitute the corporation of 
Reading in the event which happened trustees for Christ’s Hospital until they 
transferred the property as directed (and such it would seem was the only interest 
they had, and the only duty they had to perform), there could not have arisen as 
between them and the plaintiffs any question of time or adverse possession, but 
that is not the question I have to consider. It appears to me that the Attorney- 
General cannot maintain the points he has attempted to establish upon this re- 
hearing, and that the decree of SHapwetu, V.-C., must be affirmed. 


Appeal dismissed. 
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LUMLEY v. GYE 


[Court or QurEen’s BencH (Coleridge, Erle, Wightman and Crompton, JJ.), Feb- 
ruary 4, 5, June 8, 1853] 


[Reported 2 E. & B. 216; 22 L.J.Q.B. 463; 17 Jur. 827 ; 
1 W.R. 432; 118 E.R. 749] 


Tort—Contract—Procurement of breach—Contract to render personal service— 

Hxecutory contract—Contract by singer to perform at plaintiff's theatre. 

A person who, during the continuance of a contract of personal service, 
whether it be executory or not, wrongfully interrupts the relation subsisting 
between the parties to the contract by procuring one of them to commit a 
breach of the contract whereby the other party to the contract suffers damage 
commits a tort for which he is liable to the injured party in damages. 

So held by WIGHTMAN, J., Erie, J., and Crompron, J., COLERIDGE, J., dissent- 
ing. 


Notes. Distinguished: Cattle v. Stockton Waterworks Co., [1874-80] All 
Hi.R.Rep. 220. Followed: Bowen v. Hall (1831), 6 @.B.D.. 333: Distinguished : 
Mogul Steamship Co. v. McGregor, Low & Co. (1889), 23 Q.B.D. 598. Applied: 
De Francesco v. Barnum (1890), 63 L.T. 014; Exchange Telegraph Co. v. Gregory 
(1895), 73 L.T. 120. Considered and Explained: Allen v. Flood, [1895-9] All 
E.R.Rep. 52. Approved: Quinn v. Leathem, [1900-3] All E.R.Rep. 1. Con- 
sidered: Read v. Friendly Society of Operative Stonemasons of England, Ireland 
and Wales, [1902] 2 K.B. 782. Applied: South Wales Miners’ Federation v. Gla- 
morgan Coal Co., Ltd., [1904-7] All E.R.Rep. 211. Considered: National Phono- 
graph Co. v. Edison-Bell Consolidated Phonograph Co., [1904-7] All E.R.Rep. 116. 
Applied: Larkin v. Long, [1914-15] All K.R.Rep. 469. Considered: Long v. 
Smithson (1918), 88 L.J.K.B. 223; Pratt v. British Medical Association, [1918-19] 
All E.R.Rep. 104. Distinguished: Said v. Butt, [1920] All E.R.Rep. 232. Con- 
sidered: Ware and De Freville, Ltd. v. Motor Trade Association, [1920] All 
E.R.Rep. 387. Applied: Jasperson v. Dominion Tobacco Co., [1923] A.C. 709. 
Considered : Black v. Admiralty Comrs. (1924), 93 L.J.K.B. 341; Sorrell v. Smith, 
[1925] All E.R.Rep. 1; Place v. Searle (1932), 101 L.J.K.B. 465; Re Simms, Ex parte 
The Trustee v. William Simms, Ltd. and S. H. Gillett, [1983] All E.R.Rep. 302. 
Distinguished: Best v. Samuel Fox & Co., [1950] 2 All E.R. 798: Jones Bros. 
(Hunstanton), Ltd. v. Stevens, [1954] 8 All E.R. 677. Considered: A.-G. for New 
South Wales v. Perpetual Trustee Co., [1955] 1 All E.R. 846. Referred to: Rogers 
v. Rajendro Dutt (1860), 18 Moo.P.C.C. 209; Lynch v. Knight (1861), 5 L.T. 291: 
Hvans v. Walton (1867), 86 L.J.C.P. 807; Temperton v. Russell, [1893] 1 Q.B. 715; 
Charnock v. Court (1899), 69 L.J.Ch. 550; Lyons v. Wilkins, [1899] 1 Ch. 255: 
Conway v. Wade, [1908-10] All E.R.Rep. 344; Stott v. Gamble, [1916-17] All 
H.R.Rep. 724; Valentine v. Hyde, [1919] 2 Ch. 129: Davies v. Thomas, [1920] 
All E.R.Rep. 488; Weld-Blundell v. Stephens, [1920] All K.R.Rep. 82; Wolsten- 
holme v. Ariss, [1920] 2 Ch. 408; White v. Riley, [1920] All E.R.Rep. 371; G.W.K. 
v. Dunlop Rubber Co. (1926), 42 T.L.R. 376; Rely-A-Bell Burglar and Fire Alarm 
Co. v. Kisler, [1926] Ch. 609; Scammell v. Attlee (1928), 45 T.L.R. 75; G. Scam- 
mell and Nephew v. Hurley, [1929] 1 K.B. 419; De Jetley Marks v. Greenwood, 
[1936] 1 All E.R. 863; McManus v. Bowes, [1937] 3 All E.R. 227; British Indus- 
trial Plastics, Ltd. v. Ferguson, [1988] 4 All E.R. 504; Camden Nominees, Ltd. v. 
Slack, [1940] 2 All E.R. 1; Crofter Hand Woven Harris Tweed Co. v. Veitch, 
[1942] 1 All E.R. 142; British Motor Trade Association v. Salvadori, [1949] 1 All 
1.R. 208; D.C. Thomson & Co. v. Deakin, [1952] 2 All E.R. 861; Rookes v. 
Barnard, [1962] 2 All E..R. 579. | 

As to procuring a breach of contract, see 87 Hauspury’s Laws (8rd Edn.) 124-197; 
and for cases see 42 Diarst 986-990. 
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Demurrer to a declaration in an action in which the plaintiff, the lessee and 
manager of the Queen’s Theatre, London, claimed damages from the defendant who. 
he alleged, had caused one Johanna Wagner to break a contract by which she had 
undertaken to perform at the plaintiff’s theatre for a specified time. - 

The declaration, by its first and second counts, stated that the plaintiff managed 
the theatre for performing operas for gain to him, and that he had contracted and 
agreed with Johanna Wagner to perform in the theatre for a certain time, with a 
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condition, among others, that she should not sing or use her talents elsewhere during A 
the term without the plaintiff's consent in writing, yet the defendant, knowing 
the premises and maliciously intending to injure the plaintiff as lessee and manager 
of the theatre, while the agreement with Wagner was in force and before the expira- 
tion of the term, enticed and procured Wagner to refuse to perform, by means of 
which enticement and procurement of the defendant, Wagner wrongfully refused to 
perform, and did not perform during the term. Count 3 stated that Johanna B 
Wagner had been and was hired by the plaintiff to sing and perform at his theatre 
for a certain time as the dramatic artiste of the plaintiff for reward to her, and had 
become and was such dramatic artiste of the plaintiff at his theatre, yet the defen- 
dant, well knowing, etc., maliciously enticed and procured her to depart from the 
said employment. In each count special damage was alleged. To the declaration 
the defendant demurred, and issue was joined. C 


Willes for the defendant. 
Cowling for the plaintiff. 
Cur. adv. vult. 


June 3, 1853. The following judgments were read. 


CROMPTON, J.—The declaration in this case consisted of three counts. The two 
first stated a contract between the plaintiff, the proprietor of the Queen’s Theatre, and 
Miss Wagner, for the performance by her for a period of three months at the plaintiff's 
theatre; and it then stated that the defendant, knowing the premises and with a mali- 
cious intention, while the agreement was in full force and before the expiration of the 
period for which Miss Wagner was engaged, wrongfully and maliciously enticed and 
procured Miss Wagner to refuse to sing or perform at the theatre and to depart K 
from and abandon her contract with the plaintiff and all service thereunder, whereby 
Miss Wagner wrongfully, during the full period of the engagement, refused and 
made default in performing at the theatre. Special damage arising from the breach 
of Miss Wagner’s engagement was then stated. The third count stated that Miss 
Wagner had been hired and engaged by the plaintiff, then being the owner of the 
Queen’s Theatre, to perform at the theatre for a specified period as the dramatic F 
artiste of the plaintiff for reward to her in that behalf, and had become and was 
such dramatic artiste for the plaintiff at his theatre for profit to the plaintiff in 
that behalf, and that the defendant, well knowing the premises and with a malicious 
intention, while Miss Wagner was such artiste of the plaintiff, wrongfully and 
maliciously enticed and procured her, so being such artiste of the plaintiff, to 
depart from and out of the employment of the plaintiff, whereby she wrongfully G 
departed from and out of the service and employment of the plaintiff, and remained 
and continued absent from such service and employment until the expiration of her 
said hiring and engagement to the plaintiff by effluxion of time. Special damage 
arising from the breach of Miss Wagner’s engagement was then stated. To this 
declaration the defendant demurred, and the question for our decision is whether 
all or any of the counts are good in substance. H 

The effect of the two first counts is that a person under a binding contract to 
perform at a theatre is induced by the malicious act of the defendant to refuse to 
perform and entirely abandon her contract, whereby damage arises to the plaintiff, 
the proprietor of the theatre. The third count differs in stating expressly that the 
performer had agreed to perform as the dramatic artiste of the plaintiff, and had 
become and was the dramatic artiste of the plaintiff for reward to her, and that the I 
defendant maliciously procured her to depart out of the employment of the plaintiff 
as such dramatic artiste, whereby she did depart out of the employment and 
service of the plaintiff, whereby damage was suffered by the plaintiff. It was said, 
in support of the demurrer, that it did not appear in the declaration that the 
relation of master and servant ever subsisted between the plaintiff and Miss Wagner; 
that Miss Wagner was not averred, especially in the two first counts, to have 
entered upon the service of the plaintiff; and that the engagement of a theatrical 
performer, even if the performer has entered upon the duties, is not of such a 
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nature as to make the performer a servant within the rule of law which gives an 
action to the master for the wrongful enticing away of his servant. It was laid 
down broadly, as a general proposition of law, that no action will lie for procuring 
a person to break a contract, although such procuring is with a malicious intention 
and causes great and immediate injury. The law as to enticing servants was said 
to be contrary to the general rule and principle of law, to be anomalous, and 
probably to have had its origin from the state of society when serfdom existed 
and to be founded upon, or upon the equity of, the Statute of Labourers. It was 
said that it would be dangerous to hold that an action was maintainable for per- 
suading a third party to break a contract unless some boundary or limits could be 
pointed out; that the remedy for enticing away servants was confined to cases where 
the relation of master and servant, in a strict sense, subsisted between the parties; 
and that, in all other cases of contract, the only remedy was against the party 
breaking the contract. 

Whatever may have been the origin or foundation of the law as to enticing of 
servants, and whether it be, as contended by the plaintiff, an instance and branch 
of a wider rule, or, as contended by the defendant, an anomaly and an exception 
from the general rule of law on such subjects, it must now be considered clear 
law that a person who wrongfully and maliciously, or, which is the same thing, with 
notice, interrupts the relation subsisting between master and servant by procuring 
the servant to depart from the master’s service, or by harbouring and keeping him 
as servant after he has quitted it and during the time stipulated for as the period 
of service, whereby the master is injured, commits a wrongful act for which he is 
responsible at law. I think that the rule applies wherever the wrongful interruption 
1 operates to prevent the service during the time for which the parties have con- 
tracted that the service shall continue, and I think that the relation of master 
and servant subsists, sufficiently for the purpose of such action, during the time for 
which there is in existence a binding contract of hiring and service between the 
parties. I think that it is a fanciful and technical and unjust distinction to say 
that the not having actually entered into the service, or that the service is not actually 
" continuing, can make any difference. The wrong and injury are surely the 
same whether the wrongdoer entices away the gardener, who has hired himself for 
a year, the night before he is to go to his work, or after he has planted the first cab- 
bage on the first morning of his service. I should be sorry to support a distinction so 
unjust, and so repugnant to common sense, unless bound to do so by some rule or 
authority of law plainly showing that such distinction exists. 

The proposition of the defendant, that there must be a service actually subsisting, 
seems to be inconsistent with the authorities that show these actions to be main- 
tainable for receiving or harbouring servants after they have left the actual service 
of the master. In Blake v. Lanyon (1) it was held by the Court of King’s Bench, 
in accordance with the opinion of Gawpy, J., in Adams and Bafealds Case (2), and 
against the opinion of the two other judges who delivered their opinions in that 
_ ease, that an action will lie for continuing to employ the servant of another after 
notice, without having enticed him away and although the defendant had received 
the servant innocently. It is there said (6 Term Rep. at p. 222): 


“A person who contracts with another to do certain work for him is the servant 
of that other till the work is finished, and no other person can employ such 
servant to the prejudice of the first master; the very act of giving him employ- 
ment is affording him the means of keeping him out of his former service.”’ 


This appears to me to show that we are to look to the time during which the 
contract of service exists, and not to the question whether an actual service subsists 
at the time. In Blake v. Lanyon (1) the party, so far from being in the actual 
service of the plaintiff, had abandoned that service, and entered into the service 
of the defendant in -which he actually was, but, inasmuch as there was a binding 
contract of service with the plaintiffs, and the defendant kept the party after notice 
he was held liable to an action. Since this decision actions for wrongfully hiring 


~ 
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or harbouring servants after the first actual service had been put an end to have 
been frequent: see Pilkington v. Scott (8) and Hartley v. Cummings (9). In Sykes 
v. Dixon (7), where the distinction as to the actual service having been put an end 
to was relied upon for another purpose, it does not seem to have occurred to the 
Bar or the court that the action would fail on account of there having been no 
actual service at the time of the second hiring or the harbouring; but the question 
as to there being, or not being, a binding contract of service in existence at the 
time seems to have been regarded as the real question. 

The objection as to the actual employment not having commenced would not 
apply in the present case to the third count, which states that Miss Wagner had 
become the artiste of the plaintiff and that the defendant had induced her to depart 
from the employment. But it was further said that the engagement, employment, 
or service, in the present case was not of such a nature as to constitute the 
relation of master and servant, so as to warrant the application of the usual rule of 
law giving a remedy in case of enticing away servants. The nature of the injury 
and of the damage being the same, and the supposed right of action being in strict 
analogy to the ordinary case of master and servant, I see no reason for confining 
the case to services or engagements under contracts for services of any particular 
description; and I think that the remedy, in the absence of any legal reason to the 
contrary, may well apply to all cases where there is an unlawful and malicious 
enticing away of any person employed to give his personal labour or service for 
a given time under the direction of a master or employer who is injured by the 
wrongful act, more especially when the party is bound to give such personal 
services exclusively to the master or employer though I by no means say that 
the service need be exclusive. 

Two nisi prius decisions were cited by the counsel for the defendant in support 
of this part of the argument. One of these cases, Ashley v. Harrison (3), was an 
action against the defendant for having published a libel against a performer, 
whereby she was deterred from appearing on the stage, and Lorp Kenyon held the 
action not maintainable. This decision appears, especially from the report of the 
case in Espinasse, to have proceeded on the ground that the damage was too 
remote to be connected with the defendant’s act. This was pointed out as the real 
reason of the decision by Mr. Erskine in Tarleton v. M‘Gawley (4), tried at the 
same sittings as Ashley v. Harrison (8). The other case, Taylor v. Neri (5), was an 
action for an assault on a performer, whereby the plaintiff lost the benefit of his 
services, and lyre, C.J., said that he did not think that the court had ever gone 
further than the case of a menial servant, for that, if a daughter had left the 
service of her father, no action per quod servitium amisit would lie. He afterwards 
observed that, if such action would lie, every man whose servant, whether domestic 
or not, was kept away a day from his business could maintain an action, and he said 
that the record stated that Breda was a servant hired to sing, and, in his judgment, 
he was not a servant at all, and he nonsuited the plaintiff. 

Whatever may be the law as to the class of actions referred to, for assaulting 
or debauching daughters or servants per quod servitium amisit, which differ from 
actions of the present nature for the wrongful enticing or harbouring with notice, 
as pointed out by Lorp Kenyon in Fores v. Wilson (6), it is clear from Blake v. 
Lanyon (1) and other subsequent cases, Sykes v. Diron (7), Pilkington v. Scott (8) 
and Hartley v. Cummings (9), that the action for maliciously interfering with per- 
sons in the employment of another is not confined to menial servants, as suggested 
in Taylor v. Neri (5). In Blake v. Lanyon (1) a journeyman who was to work by 
the piece, and had left his work unfinished, was held to be a servant for the purposes 
of such an action, and I think that it was most properly laid down by the court in 
that case that a person who contracts to do certain work for another is the servant 
of that other (of course with reference to such an action) until the work be 
finished. It appears to me that Miss Wagner had contracted to do work for the 
plaintiff within the meaning of this rule, and T think that, where a party has con- 
tracted to give his personal services for a certain time to another, the parties are 
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in the relation of employer and employed, or master and servant, within the mean- 
ing of this rule. I see no reason for narrowing such a rule, but I should rather, 
if necessary, apply such a remedy to a case ‘‘new in its instance, but’’ “not new 
in the reason and principle of it’’: Per Hour, C.J., in Keeble v. Hickeringill (10); 
that is, to a case where the wrong and the damage are strictly analogous to the 
wrong and the damage in a well recognised class of cases. 

In deciding this case on the narrower ground, I wish by no means to be considered 
as deciding that the larger ground taken by counsel for the plaintiff is not tenable, 
or as saying that in no case except that of master and servant is an action main- 
tainable for maliciously inducing another to break a contract to the injury of the 
person with whom such contract has been made. It does not appear to me to be 
a sound answer to say that the [actionable] act in such cases is the act of the 
party who breaks the contract, for that reason would apply in the acknowledged 
case of master and servant. Nor is it an answer to say that there is a remedy 
against the contractor and that the party relies on the contract, for, besides that 
reason also applying to the case of master and servant, the action on the contract 
and the action against the malicious wrongdoer may be for a different matter, and 
the damages payable for such malicious injury might be calculated on a very differ- 
ent principle from the amount of the debt which might be the only sum recoverable 
on the contract. Suppose a trader, with a malicious intent to ruin a rival trader, 
goes to a banker or other party who owes money to his rival, and begs him not to 
pay the money which he owes him, and by that means ruins or greatly prejudices 
the party. I am by no means prepared to say that an action could not be main- 
tained, and that damages, beyond the amount of the debt if the injury were great, 
or much less than such amount if the injury were less serious, might not be re- 
covered. Where two or more parties were concerned in inflicting such injury, an 
indictment, or a writ of conspiracy at common law, might, perhaps, have been 
maintainable. Where a writ of conspiracy would lie for an injury inflicted by two, 
an action on the case in the nature of conspiracy will generally lie, and in such an 
action on the case the plaintiff is entitled to recover against one defendant without 
proof of any conspiracy, the malicious injury and not the conspiracy being the 
gist of the action: see note (4) to Skinner v. Gunton (11), 1 Wms. Saund. at p. 280. 
In this class of cases it must be assumed that it is the malicious act of the defen- 
dant, and that malicious act only, which causes the servant or contractor not to 
perform the work or contract which he would otherwise have done. The servant or 
contractor may be utterly unable to pay for anything like the amount of the damage 
sustained entirely from the wrongful act of the defendant, and it would seem 
unjust, and contrary to the general principles of law, if such a wrongdoer were not 
responsible for the damage caused by his wrongful and malicious act. 

Without, however, deciding any such more general question, I think that we 
are justified in applying the principle of the action for enticing away servants to a 
case where the defendant maliciously procures a party, who is under a valid con- 
tract to give her exclusive personal services to the plaintiff for a specified period, 
to refuse to give such services during the period for which she had so contracted. 
whereby the plaintiff was injured. [ think, therefore, that our judement should 
be for the plaintiff. 





ERLE, J.—The question raised upon this demurrer is whether an action will lie 
by the proprietor of a theatre against a person who maliciously procures an entire 
abandonment of a contract to perform exclusively at that theatre for a certain time. 
whereby damage was sustained? It seems to me that it will. The authorities are 
numerous and uniform that an action will lie by a master against a person who 
procures that a servant should unlawfully leave his service. The principle involved 
in these cases comprises the present, for, there, the right of action in the master 
arises from the wrongful act of the defendant in procuring that the person hired 
should break his contract by putting an end to the relation of employer and em- 
ployed, and the present case is the same. 
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Lf it is objected that this class of actions for procuring a breach of contract of 
hiring rests upon no principle and ought not to be extended beyond the cases here- 
tofore decided, and that, as those have related to contracts respecting trade, manu- 
factures, or household service, and not to performance at a theatre, therefore, they 
are no authority for an action in respect of a contract for such performance, the 
answer appears to me to be that the class of cases referred to rests upon the 
principle that the procurement of the violation of the right is a cause of action, and ~ 
that when this principle is applied to a violation of a right arising upon a contract of 
hiring, the nature of the service contracted for is immaterial. It is clear that the 
procurement of the violation of a right is a cause of action in all instances where 
the violation is an actionable wrong, as in violations of a right to property, whether 
real or personal, or to personal security. He who procures the wrong is a joint 
wrongdoer, and may be sued, either alone or jointly with the agent, in the appro- 
priate action for the wrong complained of. Where a right to the performance of 
a contract has been violated by a breach thereof, the remedy is upon the contract 
against the contracting party. If he is made to indemnify for such breach, no 
further recourse is allowed, and, as in case of the procurement of a breach of 
contract the action is for a wrong and cannot be joined with the action on the 
contract, and as the act itself is not likely to be of frequent occurrence nor easy of 
proof, therefore, the action for this wrong, in respect of other contracts than those 
of hiring, are not numerous, but still they seem to me sufficient to show that the 
principle has been recognised. 

In Winsmore v. Greenbank (12) it was decided that the procuring of a breach 
of the contract of a wife is a cause of action [the action was for enticement]. 
The only distinction in principle between this case and other cases of contracts is 
that the wife is not liable to be sued, but the judgment rests on no such grounds. 
The procuring a violation of the plaintiff's right under the marriage contract is held 
to be an actionable wrong. In Green v. Button (18) it was decided that the 
procuring a breach of a contract of sale of goods by a false claim of lien is an action- 
able wrong. Shepherd v. Wakeman (14) is to the same effect, where the defendant 
procured a breach of a contract of marriage by asserting that the woman was 
already married. In Ashley v. Harrison (8) and in Taylor v. Neri (5) it was 
properly decided that the action did not lie because the battery, in the first case, 
and the libel, in the second case, upon the contracting parties were not shown to be 
with intent to cause those persons to break their contracts, and so the defendants 
by their wrongful acts did not procure the breaches of contract which were com- 
plained of. If they had so acted for the purpose of procuring those breaches, it 
seems to me they would have been liable to the plaintiffs. To these decisions, 
founded on the principle now relied upon, the cases for procuring breaches of 
contracts of hiring should be added. At least Lorp Mansrieip’s judgment in 
Bird v. Randall (15) is to that effect. 

This principle is supported by good reason. He who maliciously procures a 
damage to another by violation of his right ought to be made to indemnify, and 
that whether he procures an actionable wrong or a breach of contract. He who 
procures the non-delivery of goods according to contract may inflict an injury, the 
same as he who procures the abstraction of goods after delivery, and both ought 
on the same ground to be made responsible. The remedy on the contract may be 
inadequate, as where the measures of damages is restricted; or in the case of non- 
payment of a debt where the damage may be bankruptcy to the creditor who is 
disappointed, but the measure of damages against the debtor is interest only; or, 
in the case of the non-delivery of the goods, the disappointment may lead to a 
heavy forfeiture under a contract to complete a work within a time, but the 
measure of damages against the vendor of the goods for non-delivery may be only 
the difference between the contract price and the market value of the goods in 
question at the time of the breach. In such cases, he who procures the damage 
maliciously might justly be made responsible beyond the liability of the contractor. 

With respect to the objection that the contracting party had not begun the 
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performance of the contract, I do not think it a tenable ground of defence. ‘The pro- 
curement of the breach of the contract may be equally injurious, whether the service 
has begun or not, and, in my judgment, ought to be equally actionable as the 
relation of employer and employed is constituted by the contract alone and no act 
of service is necessary thereto. The result is that there ought to be, in my opinion, 
judgment for the plaintiff. 


WIGHTMAN, J. (read by Lorp CamppeLy, C.J.).—This was a demurrer to a 
declaration in an action against the defendant for, maliciously, and with intent to 
injure the plaintiff, causing, procuring and enticing Miss Wagner, who had con- 
tracted with the plaintiff to sing at his theatre, to break her contract and refuse 
to sing, by which he sustained damage. 

It was contended for the defendant that an action is not maintainable for inducing 
another to break a contract although the inducement is malicious and with intent 
to injure; and that the breach of contract complained of is, in contemplation of law, 
the wrongful act of the contracting party and not the consequence of the malicious 
persuasion of the party charged which ought not to have had any effect or influence; 
and that the damage is not the legal consequence of the acts of the defendant. It 
was further urged that the cases in which actions have been held maintainable for 
seducing servants and apprentices from the employ of their masters are exceptions 
to the general rule and are not to be extended, and that the present case, as it 
appears upon the declaration, is not within any of the excepted cases. 

With respect to the first and second counts of the declaration, it was contended 
for the plaintiff that an action on the case is maintainable for maliciously procuring 
a person to refuse to perform a contract into which he has entered, by which refusal 
the plaintiff has sustained an injury; and though no case was cited upon the 
argument in which such an action had been brought, or directly held to be main- 
tainable, it was said that on principle such an action was maintainable. The 
authority of Comyns, C.B., was cited, that in all cases where a man has a temporal 
loss or damage by the wrong of another he may have an action on the case. In the 
present case there is the malicious procurement of Miss Wagner to break her con- 
tract, and the consequent loss to the plaintiff. Why then may not the plaintiff 
maintain an action on the case? Because, as it is said, the loss or damage is not 
the natural or legal consequence of the acts of the defendant. There is the injuria, 
and the damnum, but it is contended that the damnum is neither the natural nor 
legal consequence of the injuria, and that, consequently, the action is not maintain- 
able as the breaking her contract was the spontaneous act of Miss Wagner herself, 
who was under no obligation to yield to the persuasion or procurement of the 
defendant. 

Vicars v. Wilcocks (16), which although it has been much brought into question 
has never been directly overruled, was relied upon as an authority upon this point 
for the defendant. That case, however, is clearly distinguishable from the present 
upon the ground, suggested by Tinpax, C.J., in Ward v. Weeks (17), that the 
damage in that case, as well as in Vicars v. Wilcocks (16), was not the necessary 
consequence of the original slander uttered by the defendants, but the fesult of 
spontaneous and unauthorised communications made by those to whom the words 
were uttered by the defendants. The distinction is taken in Green v. Button (13), 
in which it was held that an action was maintainable against the defendant for 
maliciously and wrongfully causing certain persons to refuse to deliver goods to the 
plaintiff by asserting that he had a lien upon them and ordering these persons to 
retain the goods until further orders from him. It was urged for the defendant 
in that case that, as the persons in whose custody the goods were were under no 
legal obligation to obey the orders of the defendant, it was the mere spontaneous 
act of these persons which occasioned the damage to the plaintiff, but the court 
held the action to be maintainable though the defendant did make the claim as of 
right, he having done so maliciously and without any reasonable cause and the 
damage accruing thereby. 


216 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


In Winsmore v. Greenbank (12) the plaintiff in his first count alleged that, his 
wife having unlawfully left him and lived apart from him during which time a 
considerable fortune was left for her separate use, and she being willing to return 
to the plaintiff whereby he would have had the benefit of her fortune, the defendant, 
in order to prevent the plaintiff from receiving any benefit from the wife's fortune 
and the wife from being reconciled to him, unlawfully and unjustly persuaded, pro- 
cured, and enticed the wife to continue absent from the plaintiff, and she did by 
means thereof continue absent from him, whereby he lost the comfort and society 
of the wife and her aid in his domestic affairs and the profit and advantage he 
would have had from her fortune. Upon motion in arrest of judgment this count 
was held good and that it sufficiently appeared that there was both damnum and 
injuria: it was prima facie an unlawful act of the wife to live apart from her hus- 
band, and it was unlawful, and, therefore, tortious, in the defendant to procure and 
persuade her to do an unlawful act: and, as the damage to the plaintiff was 
occasioned thereby, an action on the case was maintainable. This case appears to 
me to be an exceedingly strong authority in the plaintiff's favour in the present 
case. It was undoubtedly prima facie an unlawful act on the part of Miss Wagner 
to break her contract, and, therefore, a tortious act of the defendant maliciously 
to procure her to do so, and, if damage to the plaintiff followed in consequence of 
that tortious act of the defendant, it would seem, upon the authority of Green v. 
Button (18) and Winsmore v. Greenbank (12), as well as upon general principle, 
that an action on the case is maintainable. 

A doubt was expressed by Lorp Epon, in Morris v. Langdale (18) whether in an 
action on the case for slander the plaintiff could succeed upon an allegation of 
special damage that, by reason of the speaking of the words, other persons refused 
to perform their contracts with him, Lorp EKLpon observing that that was a damage 
which might be compensated in actions by the plaintiff against such persons. It 
has, however, been remarked with much force by Mr. Starxtg, in his TREATISE ON 
THE Law or Linen (2nd Edn.), vol. 1, p. 205, that such a doctrine would be pro- 
ductive of much hardship in many cases, as a mere right of action for damages 
for non-performance of a contract can hardly be considered a full compensation 
to a person who has lost the immediate benefit of the performance of it. The 
doubt, indeed, is hardly sustainable on principle, and there are many cases in which 
actions have been maintained for slanderous words, not in themselves actionable, 
on the ground of the speaking of the words having induced other persons to act 
wrongfully towards the plaintiffs, as in Newman v. Zachary (19), where an action 
on the case was held to be maintainable for wrongfully representing to the bailiff of 
a manor that a sheep was an estray, in consequence of which it was wrongfully 
seized. On the whole, therefore, I am of opinion that, on the general principles 
on which actions on the case are founded, as well as on authority, the present 
action is maintainable. 

It is not, however, necessary, for the maintenance of the third count of the 
declaration at least, to rely upon so general a principle, for the case, at all events, 
appears to me to fall within the cases, which the defendant considers are exceptions 
to a general rule and in which actions have been held maintainable, for procuring 
persons to quit the service in which they had been retained and employed. The 
defendant contends that the exception is limited to the cases of apprentices and 
menial servants and others to whom the provisions of the Statutes of Labourers 
would be applicable. It appears to me, however, upon consideration of the cases 
cited upon the argument, that the right of an employer to maintain an action on the 
case for procuring or inducing persons in his service to abandon their employment 
is not so limited, but that it extends to the case of persons who have contracted for 
personal service for a time, and who during the period have been wrongfully pro- 
eured and incited to abandon such service, to the loss of the persons whom they 
had contracted to serve. The right to maintain such an action is by the common 
law, and not by the Statute of Labourers, which, however, gives a remedy, which 
the common law did not, in cases where persons within the purview of the statute 
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have voluntarily left the service in which they were engaged and have been retained 
by another who knew of their previous employment. In Brooxs’s ABRIDGEMENT, 
tit. Lasorers, pl. 21, it is said: 


‘In trespass it was agreed that at common law, if a man had taken my servant 
from me, trespass lay vi et armis; but if he had procured the servant to depart 
and he retained him, action lay not at common law vi et armis, but it lay 
upon the case upon the departure by procurement.”’ 


In Adams and Bafealds Case (2), where the plaintiff declared that his servant 
departed his service without cause and the defendant knowing him to be his servant 
retained him, two judges out of three held that the action did not lie at common 
law unless the defendant procured him to leave the service. In all these cases 
the words ‘“‘servant’’ and ‘“‘service’’ are used, but there is nothing to indicate the 
kind of servant or of service in respect of which the dicta and decisions occurred. 
There is a case in the Year Boox Mich. 10 Hen. 6, fol. 8 B., pl. 80, in which it is 
said that an action does not lie against a chaplain upon the Statute of Labourers 
for not chaunting the mass, for it is said he may not be always disposed to sing 
and can no more be coerced by force of the statute than a knight, esquire or gentle- 
man. There is no doubt but that the Statute of Labourers only applied to persons 
whose only means of living was by the labour of their hands. It was passed in the 
twenty-third year of Edward III [1349], and it recited that so many of the people, 
especially workmen and servants, had died of the plague that those that remained 
required excessive wages so that there was lack of ploughmen and such labourers, 
and it then obliged every person within the age of sixty, not living in merchandise, 
nor exercising any craft, nor having of his own whereof he might live, nor proper 
land which he might till himself, to serve whoever might require him at such wages 
as were paid in the twentieth year of the King’s reign or some three years before. 
The remedies and penalties given by this and the next subsequent Statute of 
Labourers [25 Edw. 8, St. 2: 1350] were limited to the persons described in them, 
but the remedies given by the common law are not in terms limited to any descrip- 
tion of servant or service. 

The more modern cases give instances and contain dicta of judges which appear 
to warrant a more extended application of the right of action for procuring a servant 
to leave his employment than that contended for by the defendant. In Hart vy. 
Aldridge (20) the plaintiff brought an action for enticing away the plaintiff’s servants 
who worked for him as journeymen shoemakers. It appeared that they worked for 
the plaintiff for no determinate time, but only by the piece, and had, at the time 
of the enticing away, each a pair of shoes of the plaintiff unfinished. It was con- 
tended that a journeyman hired not for time but by the piece was not a servant, 
but Lorp Mansrieip said that by being found to be the plaintiff’s ‘‘journeymen’”’ 
they were found to be the plaintiff’s servants (1 Cowp. at p. 56): 


“The point turns upon the jury finding that the persons enticed away were 
employed by the plaintiff as his journeymen. It might, perhaps, have been 
different if the men had taken work for everybody.’ 


In the present case, Miss Wagner was, as stated in the third count and .admitted 
by the demurrer, employed by the plaintiff as his dramatic artiste. Can it make 
any real difference that in Hart v. Aldridge (20) the persons enticed were employed 
by the plaintiff as his journeymen shoemakers, and that in the present case Miss 
Wagner was employed by the plaintiff as his dramatic artiste? In both cases the 
services were the personal services of the persons engaged, and, though the descrip- 
tion of the services was very different, the personal service being in the one case 
to make shoes and in the other to sing songs, it seems to me difficult to distinguish 
the cases upon any principle. It is the exclusive personal service that gives the 
right. In Blake v. Lanyon (1), which was a case very similar in respect to the 
nature of the service to that of Hart v. Aldridge (20), it was stated by the court, 
as a general proposition, that ; | 
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‘a person who contracts with another to do certain work for him is the servant 
of that other till the work is finished.”’ 


These cases appear to me to be very strong authorities in favour of the plaintiff, 
as far at least as regards the third count. Two cases, however, were cited for the 
defendant, as direct authorities against the maintenance of the present action. The 
first was that of Ashley v. Harrison (3), in which the plaintiff declared that he had 
retained Madam Mara to sing publicly for him in certain musical performances 
which he exhibited for profit at Covent Garden Theatre, but that the defendant, 
contriving to lessen his profits and to deter Madam Mara from singing, published 
a libel concerning her which deterred her from singing as she could not sing without 
danger of being assaulted and ill treated in consequence of the libel. Lorp Kmnyon 
held, at nisi prius, that the action was not maintainable as the injury was too 
remote. The case does not appear to have undergone much discussion. It was 
only a decision at nisi prius, but it is clearly distinguishable from the present, as 
Madam Mara was deterred from singing, not directly in consequence of anything 
done by the defendant, but in consequence of her fear that what he did might 
induce somebody else to assault and ill treat her. The injury in that case may 
have been well held to be too remote, but it does not at all resemble this, where 
the loss is the direct consequence of the defendant’s act. 

The other case was Taylor v. Neri (5), which certainly bears more directly upon 
the present. The declaration stated that the plaintiff, being manager of the Opera 
House, had engaged Breda to sing, and that the defendant beat him, whereby the 
plaintiff lost his service. Eyre, C.J., expressed a doubt whether the action was 
maintainable, observing that, if such an action could be supported, every person 
whose servant, whether domestic or not, was kept away a day from his business 
could maintain an action. He was of opinion that Breda was not a servant at all. 
The case was very little discussed, was a decision at nisi prius, and does not appear 
to have undergone much consideration; and, without adverting to some distinctions 
between that and the present case, it can hardly be considered as an authority of 
much weight for the defendant. I am, therefore, of opinion that upon the whole 
case, as 1t appears upon these pleadings, the plaintiff is entitled to our judgment. 


COLERIDGE, J.—The plaintiff in this case, by the first count of his declaration, 
shapes his case in substance as follows. He alleges a contract made between himself 
and Johanna Wagner for her to perform in his theatre in operas for a specified time, 
i.e., from April 15 to July 15 on certain terms, and, among these, one that she was 
not during the time to sing or use her talents elsewhere than in his theatre without 
his written authority. He then complains that the defendant, knowing the 
premises, and maliciously intending to injure him and to prevent Johanna Wagner 
from performing according to her contract, while the agreement was in full force, 
but before the commencement of the term, on April 8, enticed and procured her 
to make default in singing or performing at the theatre, and to depart from and 
abandon her contract, against his will and without his written authority, by means 
of which enticement and procurement she unlawfully and wrongfully wholly refused 
to perform her contract, and he sustained special damage. The second count 
applies to an enticement, after certain proceedings in equity, to Johanna Wagner to 
continue her default for the residue of the term. The third count states that 
Johanna Wagner was hired and engaged by the plaintiff to sing and perform at his 
theatre, for a certain time, as his dramatic artiste for reward, and had become and 
was such dramatic artiste, and complains that the defendant, maliciously intending 
to injure him, enticed and procured her to depart from and out of his employment. 
These counts are demurred to, and the demurrers raise the questions whether an 
action will he against a third party for maliciously and injuriously enticing and 
procuring another to break a contract for exclusive service as a singer and theatrical 
performer, in the first place, while the contract is merely executory, and, in the 
second, after it is in course of execution? I make no distinction between the counts, 
and am of opinion that the defendant is entitled to our judgment generally. 
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To maintain this action, one of two propositions must be maintained—cither that 
an action will lie against any one by whose persuasions one party to a contract is 
induced to break it to the damage of the other party, or that the action for seducing 
a servant from the master or persuading one who has contracted for service from 
entering into the employ, is of so wide application as to embrace the case of one 
in the position and profession of Johanna Wagner. After much consideration 
and enquiry I am of opinion that neither of these propositions is true, and they are 
both of them so important, and, if established by judicial decision, will lead to 
consequences so general, that, though I regret the necessity, I must not abstain 
from entering into remarks of some length in support of my view of the law. 

It may simplify what I have to say, if I first state what are the conclusions which 
I seek to establish. They are that in respect of breach of contract the general 
rule of our law is to confine its remedies by action to the contracting parties and 
to damages directly and proximately consequential on the act of him who is sued; 
that, as between master and servant, there is an admitted exception; that this excep- 
tion dates from the Statute of Labourers, 1349, and both on principle and according 
to authority is limited by it. If I am right in these propositions, the conclusion will 
be for the defendant, because enough appears on this record to show, as to the 
first, that he, and, as to the second, that Johanna Wagner, is not within the limits 
so drawn. 

First then, that the remedy for breach of contract is by the general rule of our 
law confined to the contracting parties. I need not argue that, if there be any 
remedy by action against a stranger, it must be by action on the case. To found 
this, there must be both injury in the strict sense of the word (that is a wrong done), 
and loss resulting from that injury; the injury or wrong done must be the act of 
the defendant; and the loss must be a direct and natural, not a remote and indirect. 
consequence of the defendant's act. Unless there be a loss thus directly and 
proximately connected with the act, the mere intention, or even the endeavour, to 
produce it will not found the action. The existence of the intention, that is the 
malice, will in some cases be an essential ingredient in order to constitute the 
wrongfulness or injurious nature of the act, but it will neither supply the want of 
the act itself, or its hurtful consequence; however complete the injuria, and whether 
with malice or without, if the act be after all sine damno, no action on the case will 
lie. The distinction between civil and criminal proceedings in this respect is clear 
and material, and a recollection of the different objects of the two will dispose of 
any argument founded merely on the allegation of malice in this declaration if ] 
shall be found right in thinking that the defendant’s act has not been the direct 
or proximate cause of the damage which the plaintiff alleges he has sustained. Tf a 
contract has been made between A. and B. that the latter should go supercargo for 
the former on a voyage to China, and C., however maliciously, persuades B. to break 
his contract, but in vain, no one, I suppose, would contend that any action would 
lie against C. On the other hand, Suppose a contract of the same kind made 
between the same parties to go to Sierra Leone, and C. urgently and bona fide 
advises B. to abandon his contract, which on consideration B. does, whereby loss 
results to A. I think no one will be found bold enough to maintain that an action 
would lie against C. In the first case no loss has resulted—the malice has been 
ineffectual; in the second, though a loss has resulted from the act, that act was 
not C.’s, but entirely and exclusively B.’s own. If so. let malice be added, and 
let C. have persuaded, not bona fide but mala fide and maliciously, still, all other 
circumstances remaining the same, the same reason applies, for it is malitia sine 
damno, if the hurtful act is entirely and exclusively B.’s, which last circumstance 
cannot be affected by the presence or absence of malice in C. 

Thus far I do not.apprehend much difference of opinion. There would be such a 
manifest absurdity in attempting to trace up the act of a free agent breaking a 
contract to all the advisers who may have influenced his mind, more or less honestly , 
more or less powerfully, and to make them responsible civilly for the consequences 
of what after all is his own act, and for the whole of the hurtful consequences of 
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which the law makes him directly and fully responsible, that I believe it will never 
be contended for seriously. This was the principle on which Lorp Kenyon proceeded 
in Ashley v. Harrison (3). There the defendant libelled Madame Mara, and the 
plaintiff alleged that, in consequence, she, from apprehension of being hissed and 
ill-treated, forbore to sing for him, though engaged, whereby he lost great profits. 
Lorp Kenyon nonsuited the plaintiff: he thought the defendant’s act too remote 
from the damage assigned. But it will be said that this declaration charges more 
than is stated in the case last supposed, because it alleges, not merely a persuasion 
or enticement, but a procuring. In Winsmore v. Greenbank (12) the same word 
was used in the first count of the declaration, which alone is material to the present 
case. The Chief Justice, who relied on it and distinguished it from enticing, defined 
it to mean ‘‘persuading with effect’’; and he held that the husband might sue a 
stranger for persuading with effect his wife to do a wrongful act directly hurtful 
to himself. 

Although I should hesitate to be bound by every word of the judgment, yet J am 
not called on to question this definition or the decision of the case. Persuading 
with effect, or effectually or successfully persuading, may, no doubt, sometimes be 
actionable—as in trespass—even where it is used towards a free agent. The 
maxims, qui facit per alium facit per se, and respondeat superior, are unquestion- 
able, but where they apply the wrongful act done is properly charged to be the 
act of him who has procured it to be done. He is sued as a principal trespasser, 
and the damage, if proved, flows directly and immediately from his act, though it 
was the hand of another, and he a free agent, that was employed. But, when you 
apply the term of effectual persuasion to the breach of a contract, it has obviously 
a different meaning. The persuader has not broken and could not break the con- 
tract, for he had never entered into any; he cannot be sued upon the contract; and 
yet it is the breach of the contract only that is the cause of damage. Neither can 
it be said that in breaking the contract the contractor is the agent of him who 
procures him to do so; it is still his own act; he is principal in so doing, and is the 
only principal. This answer may seem technical, but it really goes to the root of 
the matter. It shows that the procurer has not done the hurtful act; what he has 
done is too remote from the damage to make him answerable for it. 

Winsmore v. Greenbank (12) seems to me to have little or no bearing on the 
present case. A wife is not, as regards her husband, a free agent or separate 
person [but see now Law Reform (Married Women and Tortfeasors) Act, 1935, s. 1, 
and Married Women (Restraint upon Anticipation) Act, 1949, s. 1]. If to be 
considered so for the present purpose, she is rather in the character of a servant, 
with this important peculiarity, that, if she be induced to withdraw from his society 
and cohabit with another or do him any wrong, no action is maintainable by him 
against her. In the case of criminal conversation [abolished by Matrimonial 
Causes Act, 1857], trespass lies against the adulterer ‘as for an assault on her, 
however she may in fact have been a willing party to all that the defendant had 
done. No doubt, therefore, effectual persuasion to the wife to withdraw and con- 
ceal herself from her husband is in the eye of the law an actual withdrawing and 
concealing her, and so, in other counts of the declaration, was it charged in this 
very case of Winsmore v. Greenbank (12). A case explainable and explained on 
the same principle is that of ravishment of ward. The writ for this lay against one 
who procured a man’s ward to depart from him, and, where this was urged in a 
case hereafter to be cited (Year Boor, Mich. 11 Hen. 4, fol. 23 A, pl. 46), Hanx- 
rorD, J., gives the answer. The reason is, he says, because the ward is a chattel, 
and vests in him who has the right. 

None of this reasoning applies to the case of a breach of contract: if it does, I 
should be glad to know how any treatise on the law of contract could be complete 
without a chapter on this head, or how it happens that we have no decisions upon 
it. Certainly no subject could well be more fruitful or important; important con- 
tracts are more commonly broken with than without persuaders or procurers, and 
these often responsible persons when the principals may not be so. I am aware that 
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with respect to an action on the case the argument prime impressionis is sometimes 
of no weight. Ii the circumstances under which the action would be brought have 
not before arisen, or are of rare occurrence, it will be of none, or only of incon- 
siderable weight, but if the circumstances have been common, if there has been 
frequently occasion for the action, I apprehend it is important to find that the 
action has yet never been tried. 

We find a plentiful supply both of text and decision in the case of seduction of 
servants, and what inference does this lead to, contrasted with the silence of the 
books and the absence of decisions on the case of breach of ordinary contracts? Let 
this too be considered—that, if by the common law it was actionable effectually to 
persuade another to break his contract to the damage of the contractor, it would 
seem on principle to be equally so to uphold him, after the breach, in continuing it. 
Upon this the two conflicting cases of Adams and Bafealds Case (2) and Blake v. 
Lanyon (1) are worth considering. In the first, two judges against one decided that 
an action does not lie for retaining the servant of another unless the defendant has 
first procured the servant to leave his master; in the second, this was overruled ; 
and, although it was taken as a fact that the defendant had hired the servant in 
ignorance, and, as soon as he knew that he had left his former master with work 
unfinished, requested him to return, which we must understand to have been a real, 
earnest request, and only continued him after his refusal, which we must take to 
have been his independent refusal, it was held that the action lay, and this reason 
is given: ‘‘The very act of giving him employment is affording him the means of 
keeping out of his former service.’ Would the judges who laid this down have held 
it actionable to give a stray servant food or clothing or lodging out of charity? Yet 
these would have been equally means of keeping him out of his former service. 

The true ground on which this action was maintainable, if at all, was the Statute 
of Labourers, to which no reference was made. But I mention this case now as 
showing how far courts of justice may be led if they allow themselves, in the pursuit 
of perfectly complete remedies for ali wrongful acts, to transgress the bounds which 
our law, in a wise consciousness as I conceive of its limited powers, has imposed on 
itself, of redressing only the proximate and direct consequences of wrongful acts. 
To draw a line between advice, persuasion, enticement and procurement is practi- 
cally impossible in a court of justice. Who shall say how much of a free agents’ 
resolution flows from the interference of other minds or the independent resolution 
of his own? This is a matter for the casuist rather than the jurist; still less is it 
for the juryman. Again, why draw the line between bad and good faith? Tf advice 
given mala fide and loss sustained entitle me to damages, why, though the advice 
be given honestly, but under wrong information, with a loss sustained, am I not 
entitled to them. According to all legal analogies, the bona fides of him who, by 
a conscious wilful act, directly injures me will not relieve him from the obligation 
to compensate me in damages for my loss. Again, where several persons happen 
to persuade to the same effect, and in the result the party persuaded acts upon the 
advice, how is it to be determined against whom the action may be brought, whether 
they are to be sued jointly or severally, in what proportions damages are to be re- 
covered? Again, if, instead of limiting our recourse to the agent, actual or con- 
structive, we will go back to the person who immediately persuades or procures him 
one step, why are we to stop there? The first mover, and the malicious mover 
too, may be removed several steps backward from the party actually induced to 
break the contract : why are we not to trace him out? Morally he may be the most 
guilty. I adopt the arguments of Lorp Anrncer and Anprerson, B., in Winterbot. 
tom v. Wright (21); if we go the first step, we can show no good reason for not 
going fifty. And, again, I ask how is it that, if the law really be as the plaintiff 
contends, we have no discussions upon such questions as these in our books, no 
decisions in our reports? Surely such cases would not have been of rare oceurrence - 
they are not of slight importance, and could hardly have been decided without 
reference to the courts in bane. Not one was cited in the argument bearing closely 
enough upon this point to warrant me in any further detailed examination of them. 
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I conclude, therefore, what occurs to me on the first proposition on which the 
plaintiff's case rests. 

I come now to the second proposition, that the decisions in respect of master 
and servant, and the seducing of the latter from the employ of the former, are 
exceptions grafted on the general law traceable up to the Statute of Labourers. This 
is, of course, distinct from the question of the extent of the exception, that is, to 
what classes of servants it apples, but the enquiries are so connected together in 
fact, and the latter has so obvious a bearing in support of the former, that it will be 
better to take them both together. 

In the first place, I cannot find any instance of this action having been brought 
before the statute passed, the weight of which fact is much increased by finding 
that it was of common occurrence very soon after. The evidence for it is not merely 
negative, for the mischief and the cause of action appear to have been well known 
before and the want of the remedy felt. The common law did give a remedy in 
certain cases, and judges are found pointing out what that remedy was, and to what 
cases it applied. From the cases collected in FirzHerBERT’S ABRIDGEMENT, tit. 
LABORERS, it appears that the distinction between the action at common law and 
the action upon the statute was well known. Wherever the former action lay it 
was in trespass, and not on the case, in saying which I do not rely merely on the 
words, writ of trespass, which might be applicable to trespass on the case, but I 
rely on the operative words of the writ which stated a taking vi et armis. It might 
be joined with trespass quare clausum fregit or trespass for the asportation of 
chattels or false imprisonment. The count necessarily charged the taking of the 
servant out of the service of the plaintiff, whereas the writ upon the statute, as 
appears from FirzHersert’s Natura Brevium, 167 B., charges the retainer and 
admission of the servant into the defendant’s service after he has been induced to 
withdraw, or has withdrawn without reasonable cause, from that of the plaintiff. 

I do not wish unnecessarily to multiply citations from the Year Books, but it will 
be necessary to refer to some, and at greater length than they are found in the 
abridgments. I begin with one out of the order of time, because it is so full to 
the purpose, and because it may be referred to as abridged by Brooke (ABRIDGEMENT, 
tit. Lasorers, pl. 21.), I think incorrectly in a material point. He says that it was 
agreed in it that case lay for the departure by procurement, but not where the 
servant departed without procurement and was afterwards retained. The case is 
Year Boox Mich. 11 Hen. 4 [1409], fol. 23 A., pl. 46. Not, as he cites it with a 
slight inaccuracy, 21.22. 


“Thomas Frome brings writ of trespass at the common law against defendant 
for his close broken, and one J. his servant taken out of his service (pris hors 
de son service), and certain sheep driven away with force and arms.”’ 


There were different pleadings and much discussion as to the separate causes of 
action, which introduces some confusion into the case. As to the servant, T'’remain 
pleaded : 
“We found him wandering in a certain place in another county; and there he 
came and offered his service to us, and made covenant with us to serve us; and 
so demands judgment.” 
Skrene, for the plaintiff, replies : 
‘‘He has admitted that the servant was in our service, and that he has received 
him into his service; and so he has admitted our action.’’ 


HanxForp, J., said, however : 


‘When the servant was wandering, if the defendant had not cognizance that he 
was in your service, then this first receiver cannot be adjudged a wrong done 
by the defendant but by the servant.” 


Upon this Skrene amends his pleading, and says that the servant made a covenant 
with the plaintiff to serve him in the office of ‘‘berchier’’ [shepherd] 


ity 
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“for a whole year, within which year the defendant procured our servant to go 
out of our service, by force of which procurement he went out of our service 
within the year, and the defendant retains him in his service; which matter we 
wish to aver;”’ | 


and demands judgment. On which Hin, J., says: 


‘His writ of trespass as to the servant does not lie upon the matter shown; for 
the plaintiff says that the defendant did nothing but procure the servant to go 
out of his service, by which procurement he went out of his service, and was re- 
tained with the defendant, in which case action on the Statute of Labourers 
is given, and not this action.”’ 


Skrene argues: 


“If a man procures my servant to go out of my service, and retains him upon 
that, he does me wrong.’ 


HanxkForpb, J., and Hi11, J., both say: 


“True it is that he does you wrong: but you shall not have a remedy on this 
manner of writ as it is here.’’ 


CULPEPER, J.: 


“This action is taken upon an action at the common law. . . the actions which 
were at the common law before the Statute of Labourers are not taken away by 
that statute; and, if a man procure and abet my servant to go with him in his 
service, action at common law lies well.’ 


Lh ee ie 


“No, certes, action at common law of trespass does not lie on such a ease; for 
such a procurement cannot be said in any manner to be against the peace.’ 


T'HIRNING, C.J.: 


‘If my servant before the statute went out of my service, I suppose well that 
no action is given to the master; but if a man took my servant out of my 
service, there action of trespass lay at the common law, and still lies; and, if I 
am beaten by the abettment and command of a man, the commander is guilty of 
trespass : so in the case here, when he shall procure the servant to depart and 
retains him with him, he seems guilty of trespass.’’ 


But Hin, J., answers him: 


“Sir, in your case there is no marvel, because the principal actor in your 
case is guilty of trespass: but the case at Bar is different; for the procurement 
only is not a trespass against the peace, nor is the departure of the servant a 
trespass against the peace; then, if the cause of action is not against the peace, 
the remainder which follows after it is not trespass against the peace: and I 
well agree that the defendant in this case is guilty, as of a thing done against 
the provisions of the statute; and this matter is as clearly within the statute 
as it could be, both as to the servant, who has departed from his service, and 
as to the defendant, who has presumed to retain him in his service against 
the statute.’ 


-HANKFoRD, J.: 


“I am of the same opinion, as my master has expressed, that, if my servant 
depart out of my service, at common law I have no action, and the cause was 
for that between my servant and me the contract sounds in the manner of a 
covenant in itself (en luy meme), upon which no action was given at the 
common law without a specialty; and for this mischief was the statute ordained 
and action given on it; wherefore, if you will not say that he took your servant 
out of your service, as you have supposed by your writ, this writ is not 
maintainable.” 


23 


to 
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CULPEPER, J., Says: 


“Tf a man procure my ward to go from me, and he goes by his procurement, 
I shall have ravishment of ward against him.”’ 


Hanxrorp, J., admits this, and says the reason is, because the ward ‘‘is a chattel 
and vests in him who has the right.’’ After some more discussion, Shrene amends, 
and says: ‘‘He came to our house, and procured our servant, and took him, as we 
have supposed by our writ.’’ remain, being ordered to answer, pleads : 


‘He was wandering, and offered his service to us; and we received him: with- 
out this that we took him in manner as he has alleged.’’ 


On this, in the end, they seem to have gone to the country. 

There were several points in this case, and it is not clear whether on this part 
the court was ultimately divided or not, but it is clear that the judges who argued 
in support of the count as first pleaded contended only that it showed a trespass. 
Turning, C.J., admits that, before the statute, if a servant went out of the service 
no action lay, but if he was taken trespass did; and then contends that the procur- 
ing in the case at Bar was a taking and made the party guilty of trespass, in which 
he was clearly wrong. If at this time case lay at common law for procuring the 
servant to depart, what becomes of the argument of the necessity for the statute. 
Or if, where one party broke a covenant at the instigation of another case lay, 
why was not that applicable to the case of a covenanted servant. But it is clear 
that all agreed in this—if the defendant has taken the servant under such circum- 
stances, you may have trespass at common law now as before the statute, but, if 
you cannot lay it as a trespass, your only remedy is under the statute. 

I may as well add FirzHerperr’s ABRIDGEMENT (tit. Lasorers, pl. 16), which is 
fuller, and I think more accurate, than Brooxkn’s. 


“Trespass at common law of his servant taken out of his service with force. 
Tremain : We found him vagrant in a certain place in another county, and there 
he came and proffered his service to us, and made covenant with us to serve. 
Judgment if action, ete. Skrene: He was retained with us to serve us in the 
office of a bergier for a year, within which the defendant procured him to go out 
of our service; by reason of which he went out of our service within the year 
and hired himself with the defendant. Hit, J.: This action does not lie on 
the matter. Skrene: If a man procure my servant to go out of my service, 
and retains him, he does me wrong. Hiuu and Hanxkrorp, Jd? Phat is tee; 
but you shall not have remedy on such a writ as this is. CuLPEPER, J.: The 
action which was at common law is not taken away by the Statute of Labourers. 
Tarrninc, C.J.: At common law, before the statute, if my servant went out of 
my service, no action was given me; but, if a man took him out of my service, 
an action was given at the common law, and still is; and, if I am beaten by the 
command of another, the commander is a trespasser. Hii, J.: The procure- 
ment only is not trespass against the peace, nor the departure of the servant: 
then, if the cause of the action is not against the peace, the remnant, to wit 
the retainer, cannot be: but this case here is openly within the statute, as it 
may be against the servant upon the departure, and against the master upon 
the retainer. Hanxrorp and Hun, J J.: There was no action at the common 
law upon the departure, because the contract between the servant and 
me sounds in covenant in a manner; and for that mischief was the statute 
made; wherefore, if you will not say that he took your servant, this action 
does not lie. Whereupon the plaintiff said that the defendant procured his 
servant etc. and took him: and the other side traversed this: et alii e contra.” 


But, says FirzHERBERT, it seems that the defendant should have traversed the 
taking at first in his plea in bar. In a case in Year Book, Mich. 47 Edw. 3 [1873], 
fol. 14 A, pl. 15, which was on the Statute of Labourers against a servant for 
departing within the term for which he was retained, the plea was ‘‘we were never 
in your service.’ The question was whether that was good without a traverse of 
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A the retainer, and Fincupgun, C.J., said this, which was agreed to by the whole 


~ 


court: 


“At common law, before the statute, if a man took my servant out of my 
service, I should have writ of trespass there, where he was in my service bodily : 
now the statute was made for this mischief, that if he never comes into my 
service, after he has made covenant to serve me, but he eloignes himself from 
me, I shall have such writ and suggest that he was retained in my service and 
departed, as here is : wherefore it is necessary to traverse the retainer;”’ 


which accordingly was done by the defendant, issue taken, and sic ad patriam. 

Any one, I am certain, who will go through the cases abstracted by FrrzHERBERT 
under the title Lasorers, will be satisfied that at common law, before the statute, 
such an action as the present could not be maintained. Under that title sixty-one 
cases are abridged. Many of them are for the seduction of servants, but there is 
no instance of any one in which the action at common law was sustained unless 
an actual trespass was charged, and it is clear from the case which I have cited 
at so much length that the distinction between taking and procuring to go was 
familiar to the lawyers of that day. I can hardly imagine that this could have been 
said if the common law would have given relief in such a case, and, if it could, the 
rapid growth of the action after the Statute of Labourers had passed would be 
difficult to account for. 

I come then to the Statute of Labourers, 1349, and my object now is to show 
that nothing in the provisions or policy of that statute will warrant the action 
under the circumstances of this case, and that the older authorities are decidedly 
against it. As we learn from the preamble, it was enacted in consequence of the 
sreat mortality among the lower classes, especially workmen and_ servants, 
in a pestilence which had prevailed in 1348-9. This pestilence will be found 
mentioned in our historians. In the preamble it is said: 


‘Many seeing the necessity of masters, and great scarcity of servants, will not 
serve unless they may receive excessive wages, and some rather willing to beg 
in idleness, than by labour to get their living; we considering the grievous in- 
commodities, which of the lack especially of ploughmen and such labourers 
may hereafter come, have. . . ordained.”’ 


This preamble is followed by an enactment, that every person of whatever condition, 
free or bond, able in body, and under the age of sixty, not living by merchandise 


_ nor having any certain craft, nor having of his own wherewith to live, nor land 


of his own on the cultivation of which he may occupy himself, and not being in 
service, shall be compelled to enter into service when required on customary wages. 
By s. 2 it is made penal by imprisonment for any mower, reaper, or other labourer 
or servant of whatsoever state or condition he shall be, to depart from service before 
the expiration of the term agreed on, and no one is to receive or retain such offender 
in his service under like pain of imprisonment. This ordinance js the foundation 
of the action for the seduction of a hired servant. Upon reference to I ITZHERBERT, 
Natura Brevium, 167 B, it will be seen that the writ in such an action always 
recited the statute. ; 

Jt will be observed that, in order to bring a person within the first section, he must 
have been one who was not living by merchandise, nor having any certain craft, 
‘‘certum habens artificium,’’ nor having of his own wherewith to live, ‘‘habens de 
suo proprio unde vivere possit,’’ or land of his own in the culture of which he can 
occupy himself, and these limitations are more pointed by the second statute [25 
idw. 8, St. 2: 1850], which speaks of ‘‘messor falcator aut alius operator vel ser- 
viens.’’ Looking at these words and the language of the preamble, it is clear that 
mechanics and labourers in husbandry were the principal objects of the statute, and 
the decisions were accordingly. FrirzHersert (Natura Brevium, 168 E) says: 


‘And so a gentleman by his covenant shall be bound to serve, although he were 
not compellable to serve. For if a gentleman, or chaplain, or carpenter, or such 
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which should not be compelled to serve, etc., covenant to serve, they shall be 
bound by their covenant, and an action will lie against them for departing from 
their service.’’ 


And Lorp Hate in a note refers to Year Boox, Mich. 10 Hen. 6 [1481], fol. 8 B, 
pl. 30, as showing that a writ does not lie on the statute for the departure of a 
chaplain who is retained to say the mass. Several cases will be found earlier in the 
Year Booxs to the same effect. In Year Boox, Trin. 50 Edw. 3 [1876], fol. 13 A, 
pl. 8, is a case in which the parson of B. sued Thomas F., a chaplain, on the Statute 
of Labourers, and counted of a covenant made with him to serve in the office of 
seneschal and to be his parochial chaplain for a certain term, and complained of a 
departure within the term. As to the office of seneschal, the defendant traversed 
the covenant, and, as to the residue, contended that the statute was only made for 
labourers and artificers, and he was neither the one nor the other, but the servant 
of God, and so was not bound by the statute. Clopton, for the plaintiffs, took a 
distinction between a parochial and a private chaplain, contending that the former, 
from the variety and daily pressure of his duties, was in many respects to be 
regarded as a labourer, and within the statute ‘‘as any other person of the people.”’ 
The case was adjourned, the judges of the King’s Bench were consulted, the decision 
was that a chaplain was not bound by the statute, and as to that part of the writ 
he was discharged. The same law will be found in YEar Boox, Mich. 4 Hen. 4 [1402], 
fol. 2 B, pl. 7, where the count on the statute, against a chaplain, was that he was 
retained by the plaintiff to be his chaplain and also his proctor and collector of 
tithes and to serve him ‘‘as pees et as maines”’ for a certain time. The retainer to 
be proctor and collector was specially traversed, and it was pleaded that his retainer 
as chaplain was only to do divine service. The decision is not very clearly stated : 
but FirzHerBert (ABRIDGEMENT tit. Lasporers, pl. 51) appears to have understood 
that it was against the defendant, for he abstracts the case very shortly, and adds : 


‘quod mirum, for he shall not be compelled to serve, but the statute is in 
servitio congruo.”’ 
Immediately after this he abstracts Pascu. 12 Hen. 6 [1434] thus: ‘Action on the 
Statute of Labourers is not maintainable against an esquire.’’ And in YEar Book, 
Hil. 19 Hen. 6, fol. 53 B, pl. 15 [1441], is a case on the statute, where the count 
charged a retainer in the office of labourer, and the plea was that 


‘the retained us to collect his rents in a certain place, without this that we were 
retained with him in the office of labourer.’’ 


NEWTON, J., Says : 
‘He cannot be required to serve him in the office of collecting his rents, nor to 
be his seneschal; which proves that he cannot be punished by this action; for 
this action lies only against those who can be required to serve the party as a 
labourer.”’ 


Then, by the advice of all, the issue was held well tendered. 

I am tempted to add one case more from Yrar Boox, Mich. 10 Hen. 6, [1481] 
fol. 8 B, pl. 30. The Prior of W. brings writ on the Statute of Labourers against 
a chaplain, and counts that he was retained in his service with him for a year to do 
divine service and that he departed within the year. The defendant's counsel 
demands judgment of the writ: | 


‘‘for you see well how he brings this action against a chaplain upon the Statute 
of Labourers; and the statute is only to be understood against labourers in 
husbandry. Srranceways, J.: The writ is not maintainable by the statute; 
for you cannot compel a chaplain to sing in mass; for that at one time he is 
disposed to sing it, and at another not; wherefore you cannot compel him by 
the statute. CorrrsmorE, J.: To the same intent; for it was not made but for 
Jabourers in husbandry: as in case of a knight, an esquire, or gentleman, you 
cannot compel them to be in your service by the statute, for that the statute 
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is not to be understood but of labourers, who are vagrant, and have nothing 
whereby to live; these shall be compelled to be in service; but a chaplain hath 
whereof he may live in common understanding as a gentleman :”’ 


wherefore the writ is abated, by the whole court. Brooks (ABRIDGEMENT, fol. 57, 
tit. Laporers, pl. 47), abstracting this, gives, as the reason of the judgment: 


‘‘for it is to be understood that he hath whereof he may live, and is not always 
disposed to celebrate divine service.”’ 


It will be observed that many of these cases are with respect to chaplains. In 
one of them it is said that a chaplain is the servant of God; in another that the 
service for which the retainer is alleged must be a service congruous to his condition. 
At this distance of time it may be difficult, without more inquiry into history, to 
assign a reason why there should be such a majority of cases relating to chaplains. 
It must be referable of course to some circumstances in the state of society at those 
periods. It may be collected from a royal mandate to the archbishops and bishops 
that the services of stipendiary chaplains were at the date of the statute much in 
request. The bishops are required to enforce their serving for their accustomed 
salary under pain of suspension and interdict. This mandate is printed in the 
statutes at large at the end of the statute, but none of the cases refers to it. It is, 
however, clear that the courts were not laying down any rule of law applicable to 
chaplains only. They are repeatedly put in the same category with knights, squires, 
and gentlemen, all who must be understood to have means of living of their own. 
The courts construed the statute, and as it seems to me quite correctly. They said 
that if any of these covenants to serve, he will be bound by his covenant, and an 
action will lie at common law for the breach, but if you rely on the compulsion 
of the statute, such persons are not within it. These authorities, of a date when 
the statute must have been well understood, might be multiplied, and, whatever 
may be said of the uncertainty and often conflicting nature of decisions from the 
YeAR Booxs, and, however we may now smile at some of the reasonings of the 
judges, probably not without their weight when uttered, they seem to me satis- 
factorily to establish the principle that actions framed on the statute were governed 
by a consideration of the object and language of the statute, and that these pointed 
only to the compulsion of labourers, handicraftsmen, and people of low degree 
who had no means of their own to live upon, and who, if they did not live by wages 
earned by their labour, would be vagrants, mendicants or worse. If this be go, | 
apprehend it is quite clear that Johanna Wagner could not have been compelled, 
while the statute was unrepealed, to serve the plaintiff in any of the capacities 
stated in this declaration. 

Nor, I think, can it be successfully contended that we may not take judicial 
cognisance of the nature of the service spoken of in the declaration. Judges are not 
necessarily to be ignorant in court of what everyone else, and they themselves out 
of court, are familiar with; nor was that unreal ignorance considered to be an 
attribute of the Bench in early and strict times. We find in the Yrar Booxs the 
Judges reasoning about the ability of knights, esquires and gentlemen to maintain 
themselves without wages, and distinguishing between private chaplains and 
parochial chaplains from the nature of their employments. And in later days we 
have ventured to take judicial cognisance of the moral qualities of Robinson Crusoe’s 
“man Friday’’ [see Forbes v. King (22)] and Esop’s ‘‘frozen snake’’ [see Hoare v. 
Silverlock (23)]. We may certainly, therefore, take upon ourselves to pronounce 
that a singer at operas, or a dramatic artiste to the owner and manager of the 
Queen's theatre, is not a messor, falcator, aut alius operarius vel serviens, within 
either the letter or the spirit of the Statute of Labourers. Tf we were to hold to 
the contrary as to the profession of Garrick and Siddons, we could not refuse to 
hold the same with regard to the sister arts of painting, sculpture and architecture. 
We must lay it down that Reynolds when he agreed to paint a picture, or Flaxman 
when he agreed to model a statue, had entered into a contract of service, and stood 
in the relation of servant to him with whom he had made the agreement. 


228 ALL ENGLAND LAW REPORT'S REPRINT [1843-60] All E.R. Rep. 


Here we are not without authority. In Taylor v. Neri (5), where the declaration 
in case stated that the plaintiff, being manager of the Opera House, had engaged 
one Breda as a public singer during the season at a salary, that the defendant had 
assaulted and beaten Breda, by which plaintiff lost his service as a public performer, 
Eyre, C.J., nonsuited the plaintiff, saying the record stated Breda was a servant 
hired to sing, and he was of opinion he was not a servant at all. It seems to me 
that this is the language of common sense; and no case has been cited which 
conflicts with it. But, if Johanna Wagner be not within the statute, and could 
only have been sued, as at common law, upon her contract for the breach of it, 
it will follow, I conceive, that the present action could not have been maintained 
against the defendant while the statute was in force, and, of course, cannot now if, 
as I contend, the action arises from and is limited by the purview of the statute. 
Under the statute the one depended on the other: if a party sued on the second 
branch of the second section, he was bound to show the servant, received or re- 
tained wrongfully, was such a one as was spoken of in the first branch, for so were 
the words, talem in servitio suo recipere vel retinere presumat. In the action, 
accordingly, against the seducer, the condition of the servant seduced and the 
character of the service, were always material; if not stated in the count, the defen- 
dant introduced them in his plea, where they were such as were thought to take 
the servant out of the statute. 

I conclude then that this action cannot be maintained because (i) merely to induce 
or procure a free contracting party to break his covenant, whether done maliciously 
or not, to the damage of another, for the reasons I have stated, is not actionable; 
(ii) that the law with regard to seduction of servants from their master’s employ, 
in breach of their contract, is an exception, the origin of which is known, and that 
that exception does not reach the case of a theatrical performer. I know not 
whether it may be objected that this judgment is conceived in a narrow spirit, and 
tends unnecessarily to restrain the remedial powers of the law. In my opinion, it 
is not open to this objection. It seems to me wiser to ascertain the powers of the 
instrument with which you work, and employ it only on subjects to which they are 
equal and suited, and that, if you go beyond this, you strain and weaken it, and 
attain but imperfect and unsatisfactory, often only unjust, results. But, whether 
this be so or not, we are limited by the principles and analogies which we find laid 
down for us, and are to declare, not to make, the rule of law. I think, therefore, 
with the greatest and most real deference for the opinions of my brethren, and with 
all the doubt as to the correctness of my own which those opinions, added to the 
novelty and difficulty of the case itself, cannot but occasion, that our judgment 
ought to be for the defendant: though it must be pronounced for the plaintiff. 


Judgment for plaintiff. 
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[Houses or Lorps (Lord Lyndhurst, L.C., Lord Cottenham, Lord Wynford, Lord 
Brougham and Lord Campbell), May 26, June 19, 1843] 


[Reported 10 Cl. & Fin. 200; 8 Scott, N.R. 595; 4 State Tr.N.S. 847; 
ielowm. St. Tr. 314; 1 Car. & Kir. 130, n.} 8 E.R. 718] 


Criminal Law—Insanity—Defence to charge—Presumption of sanity—Proof that 
prisoner did not know nature and quality of his act or that he was doing 
what was wrong—Medical evidence. 

Where, in a criminal case, the defence is set up that at the time of his 
committing the offence charged the prisoner was insane, the jury should be 
directed that every man is presumed to be sane and to possess a sufficient 
degree of reason to be responsible for his crimes until the contrary be proved 
to their satisfaction, and that to establish a defence on the ground of insanity 
it must be clearly proved that at the time of committing the act the party 
accused was labouring under such a defect of reason, from disease of the mind. 
as not to know the nature and quality of the act he was doing, or, if he did 
know it, that he did not know that he was doing what was wrong. If the 
accused was conscious that the act was one which he ought not to do, and if 
that act was contrary to the law of the land, he is punishable, and it is correct 
to leave the question to the jury whether he had a sufficient degree of reason 

~to know that he was doing an act that was wrong, with such observations 
and explanations as the circumstances of each case require. A person labour- 
ing under a partial delusion only and not in other respects insane must be 
considered in the same situation as to responsibility as if the facts in respect 
to which the delusion exists were real. 

A medical man, who has been present in court and heard the whole of the 
evidence may, where the facts are admitted or not disputed and the question 
becomes substantially one of science only, be asked whether the facts stated by 
the witnesses show that the prisoner had at the time of the crime a state of 
mind incapable of distinguishing between right and wrong, although he has 
never seen the prisoner previously to the trial. 


House of Lords—Judges of Supreme Court—Right to require attendance— 
Answers to abstract questions of existing law. 
The House of Lords has a right to require the attendance of the judges of the 
Supreme Court of Judicature to answer abstract questions of existing law which 
might arise for their consideration in their legislative capacity. 


Notes. The introduction, by s. 2 of the Homicide Act, 1957 (837 Hauspury’s 
STATUTES (2nd Edn.) 174), of the doctrine of diminished responsibility does not, it 
would seem, affect the validity of the rules laid down in the present case. 

Considered: R. v. Francis (1849), 14 J.P. 24; Wensleydale Peerage Case (1856), 
8 State Tr.N.S. 479; R. v. Haynes (1859), 1 F. & F. 666. Followed: R.-v. Burton 
(1863), 3 F. & F. 772. Applied: R. v. Davis (1881), 14 Cox, C.C. 563. Iixplained : 
fi. v. Codere (1916), 12 Cr. App. Rep. 21. Considered: R. v. Jolly (1919), 83 J.P. 
296; D.P.P. v. Beard, [1920] All E.R.Rep. 21; R. v. Holt (1920), 15 Cr. App. Rep. 
10; A. v. True (1922), 127 L.T. 561. Applied: White v. White, [1949] 2 All E.R. 
339. Considered: Lissack v. Lissack, [1950] 2 All E.R. 233; R. v. Windle, [1952] 
2 All E.R. 1. Distinguished: Morriss v. Marsden, [1952] 1 All E.R. 92%. 
Applied: Swan v. Swan, [1953] 2 All E.R. 854. Considered: R. v. Holmes, 
[1953] 2 All E.R. 824. Applied: R. v. Kemp, [1956] 3 All E.R. 249. Con. 
sidered: R. v. Gallagher, [1961] 3 All E.R. 299; Bratty v. A.-G. for Northern 
Ireland, [1961] 3 All E.R. 528; R. v. Price, [1962] 3 All E.R. 957; Williams v. 
Williams, [1963] 2 All E.R. 994. Referred to: R. v. Kay (1904), 68 J.P.Jo. 876; 
R. v. Smith (1910), 26 T.L.R. 614; R. v. Marsland (1911), 7 Cr. App. Rep. 77; 
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Felstead v. R., [1914] A.C. 584; R. v. Kenneally (1980), 22 Cr. App. Rep. 52; 
Dixon v. Sutton Heath and Lea Green Colliery, Ltd. (1980), 23 B.W.C.C. 185; 
Woolmington v. D.P.P., [19385] All E.R.Rep. 1; Sodeman v. R., [1986] 2 All E.R. 
1188; Beresford v. Royal Insurance Co., [1937] 2 All E.R. 248; R. v. Dillon (1989), 
7 Cr. App. Rep. 149; Re Pollock, Pollock v. Pollock, [1941] 1 All E.R. 360; R. 
v. Rivett (1950), 34 Cr. App. Rep. 87; Re Park, Park v. Park, [1958] 2 All E.R. 
l411; R. v. Spriggs, [1958] 1 All E.R. 300; R. v. Walden, [1959] 8 All E.R. 208; 
1.-G. for State of South Australia v. Brown, [1960] 1 All E.R. 734; R. v. Morris, 
[1961] 2 All E.R. 672; R. v. Ahmed Din, [1962] 2 All E.R. 128. 

As to the defence of insanity in criminal cases, see 10 Hanssury’s Laws (3rd 
Iidn.) 287-289; and for cases see 14 Diaust (Repl.) 60 et seq. As to judges as 
assistants to the House of Lords, see 9 Hauspury’s Laws (3rd Edn.) 365, 366; and 
for cases see 386 Dicrest (Repl.) 371, 372. 


Opinions by the judges on questions submitted to them by the House of Lords. 
The prisoner, Daniel M‘'Naghten, was indicted for that he, on Jan. 20, 1848, at 
the parish of Saint Martin in the Fields, in the county of Middlesex and within 


the jurisdiction of the Central Criminal Court, did feloniously, wilfully, and with © 


malice aforethought, murder one Edward Drummond by shooting him with a 
pistol. The prisoner pleaded Not Guilty. Evidence having been given of the 
fact of the shooting of Mr. Drummond, and of his death in consequence thereof, 
witnesses were called on behalf of the prisoner to prove that he was not, at the time 
of committing the act, in a sound state of mind. The medical evidence was in 
substance that persons of otherwise sound mind might be affected by morbid de- 
lusions, that the prisoner was in that condition, that a person labouring under 
a morbid delusion might have a moral perception of right and wrong, but that in 
the case of the prisoner it was a delusion which carried him away beyond the 
power of his own control and left him no such perception, that he was not capable 
of exercising any control over acts which had connection with his delusion, 
and that it was of the nature of the disease with which the prisoner was affected 
to go on gradually until it had reached a climax, when it burst forth with irresistible 
intensity so that he would all at once break out into the most extravagant and 
violent paroxysms. In his charge to the jury Trnpat, C.J., said: 


“The question to be determined is whether at the time the act in question was 
committed the prisoner had or had not the use of his understanding so as to 
know that he was doing a wrong or wicked act. If the jurors should be of 
opinion that the prisoner was not sensible, at the time he committed it, that 
he was violating the laws both of God and man, then he would be entitled to a 
verdict in his favour, but if, on the contrary, they were of opinion that when 
he committed the act he was in a sound state of mind, then their verdict must 
be against him.’’ 
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The jury returned a verdict of Not Guilty on the ground of insanity. 

This verdict, and the question of the nature and extent of the unsoundness 
of mind which would excuse the commission of a felony of this sort, having, on 
Mar. 6 and 13, 1843 [see 67 Hansarp 288, 714], been made the subject of debate 
in the House of Lords, it was determined to take the opinion of the judges on the 
law governing such cases. Accordingly, the judges attended their Lordships and 
the following questions of law were propounded to them : 

(i) What is the law respecting alleged crimes committed by persons ataahed 
with insane delusion in respect of one or more particular subjects or persons, as, for 
instance, where at the time of the commission of the alleged crime the accused 
knew he was acting contrary to law, but did the act complained of with a view, 
under the influence of insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some supposed public benefit? 
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(ii) What are the proper questions to be submitted to the jury when a person 
alleged to be afflicted with insane delusion respecting one or more particular sub- 
jects or persons is charged with the commission of a crime (murder, for example), 
and insanity is set up as a defence? 

(iii) In what terms ought the question to be left to the jury as to the prisoner's 
state of mind at the time when the act was committed? 

(iv) If a person under an insane delusion as to existing facts commits an offence 
in consequence thereof, is he thereby excused? 

(v) Can a medical man conversant with the disease of insanity, who never saw 
the prisoner previously to the trial, but who was present during the whole trial 
and the examination of all the witnesses, be asked his opinion as to the state of 
the prisoner’s mind at the time of the commission of the alleged crime, or his 
opinion whether the prisoner was conscious at the time of doing the act, that he 
was acting contrary to law, or whether he was labouring under any and what 
delusion at the time? 





MAULE, J.—I feel great difficulty in answering the questions put by your 
Lordships on this occasion: First, because they do not appear to arise out of and 
are not put with reference to a particular case, or for a particular purpose, which 
might explain or limit the generality of their terms, so that full answers to them 
ought to be applicable to every possible state of facts, not inconsistent with those 
assumed in the questions: this difficulty is the greater, from the practical experi- 
ence both of the Bar and the court being confined to questions arising out of the 
facts of particular cases. Secondly, because I have heard no argument at your 
Lordships’ Bar or elsewhere, on the subject of these questions, the want of which 
I feel the more the greater are the number and extent of questions which might 
be raised in argument. Thirdly, from a fear, of which I cannot divest myself, that 
as these questions relate to matters of criminal law of great importance and fre- 
quent occurrence, the answers to them by the judges may embarrass the adminis- 
tration of justice when they are cited in criminal trials. For these reasons | 


4 should have been glad if my learned brethren would have joined me in praying 


your Lordships to excuse us from answering these questions, but as I do not think 
they ought to induce me to ask that indulgence for myself individually, I shall pro- 
ceed to give such answers as I can after the very short time which I have had to 
consider the questions, and under the difficulties I have mentioned, fearing that 
my answers may be as little satisfactory to others as they are to myself. 

The first question, as I understand it, is, in effect: What is the law respecting 
the alleged crime when at the time of the commission of it the accused knew he 
was acting contrary to the law, but did the act with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance or injury, 
or of producing some supposed public benefit? If I were to understand this 
question according to the strict meaning of its terms, it would require, in order to 
answer it, a solution of all questions of law which could arise on the circumstances 
stated in the question, either by explicitly stating and answering such questions, or 
by stating some principles or rules which would suffice for their solution. I am 
quite unable to do so, and, indeed, doubt whether it be possible to be done, and, 
therefore, request to be permitted to answer the question only so far as it compre- 
hends the question whether a person, circumstanced as stated in the question, is, 
for that reason only, to be found Not Guilty of a crime respecting which the ques- 
tion of his guilt has been duly raised in a criminal proceeding. I am of opinion 
that he is not. There is no law that I am aware of that makes persons in the state 
described in the question not responsible for their criminal acts. To render a 
person irresponsible for crime on account of unsoundness of mind, the unsoundness 
should, according to the law as it has long been understood and held, be such as 


rendered him incapable of knowing right from wrong. The terms used in the 


question cannot be said (with reference only to the usage of language) to be equiva- 
lent to a description of this kind and degree of unsoundness of mind. If the state 
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described in the question be one which involves or is necessarily connected with 
such an unsoundness, this is not a matter of law but of physiology, and not of that 
obvious and familiar kind as to be inferred without proof. 

Secondly, the questions necessarily to be submitted to the jury. Are those ques- 
tions of fact which are raised on the record. In a criminal trial, the question 
commonly is whether the accused be guilty or not guilty, but, in order to assist the 
jury in coming to a right conclusion on this necessary and ultimate question, it is 
usual and proper to submit such subordinate or intermediate questions as the 
course which the trial has taken may have made it convenient to direct their atten- 
tion to. What those questions are, and the manner of submitting them, is a 
matter of discretion for the judge—a discretion to be guided by a consideration of 
all the circumstances attending the inquiry. In performing this duty, it is 
sometimes necessary or convenient to inform the jury as to the law, and if, on 
a trial such as is suggested in the question, he should have occasion to state what 
kind and degree of insanity would amount to a defence, it should be stated con- 
formably to what I have mentioned in my answer to the first question, ag being, 
in my opinion, the law on this subject. 

Thirdly, there are no terms which the judge is by law required to use. They 
should not be inconsistent with the law as above stated, but should be such as, in 
the discretion of the judge, are proper to assist the jury in coming to a right con- 
clusion as to the guilt of the accused. 

Fourthly, the answer which I have given to the first question, is applicable to 
this. 

Fifthly, whether a question can be asked, depends, not merely on the questions of 
fact raised on the record, but on the course of the cause at the time it is proposed 
to ask it and the state of an inquiry as to the guilt of a person charged with a 
crime, and defended on the ground of insanity, may be such that such a question 
as either of those suggested is proper to be asked and answered, though the witness 
has never seen the person before the trial, and though he has merely been present 
and heard the witnesses. These circumstances, of his never having seen the person 
before, and of his having merely been present at the trial, are not necessarily suff- 
cient, as it seems to me, to exclude the lawfulness of a question which is otherwise 
lawful, though I will not say that an inquiry might not be in such a state, as that 
these circumstances should have such an effect. 

Supposing there is nothing else in the state of the trial to make the questions 
suggested proper to be asked and answered, except that the witness had been 
present and heard the evidence; it is to be considered whether that is enough to 
sustain the question. In principle it is open to the objection that as the opinion 
of the witness is founded on those conclusions of fact which he forms from the 
evidence, and as it does not appear what those conclusions are, it may be that the 
evidence he gives is on such an assumption of facts, as makes it irrelevant to the 
inquiry. But such questions have been very frequently asked, and the evidence 
to which they are directed has been given, and has never, that I am aware of, 
been successfully objected to. Evidence, most clearly open to this objection, and 
on the admission of which the event of a most important trial probably turned, was 
received in R. v. M‘Naghten, tried at the Central Criminal Court in March last, 
before the Lorp Cuier Justice, WiLLiAMs, J., and CoLERIDGE, J., in which counsel 
of the highest eminence were engaged on both sides, and I think the course and 
practice of receiving such evidence, confirmed by the very high authority of these 
judges, who not only received it, but left it, as I understand, to the jury, without 
any remark derogating from its weight, ought to be held to warrant its reception, 
notwithstanding the objection in principle to which it may be open. In cases even 
where the course of practice in criminal law has been unfavourable to parties 
accused, and entirely contrary to the most obvious principles of justice and 
humanity, as well as those of law, it has been held that such practice constituted 
the law. and could not be altered without the authority of Parliament. 
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TINDAL, C.J.—Her Majesty's judges (with the exception of MauLe, J., who 
has stated his opinion to your Lordships), in answering the questions proposed to 
them by your Lordships’ House, think it right, in the first place, to state that 
they have forborne entering into any particular discussion upon these questions 
from the extreme and almost insuperable difficulty of applying those answers to 
cases in which the facts are not brought judicially before them. The facts of each 
particular case must of necessity present themselves with endless variety, and with 
every shade of difference in each case, and as it is their duty to declare the law 
upon each particular case, on facts proved before them, and after hearing argu- 
ment of counsel thereon, they deem it at once impracticable, and at the same 
time dangerous to the administration of justice, if it were practicable, to attempt 
to make minute applications of the principles involved in the answers given by 
them to your Lordships’ questions. They have, theretore, confined their answers 
to the statement of that which they hold to be the law upon the abstract questions 
proposed by your Lordships, and as they deem it unnecessary in this peculiar 
case to deliver their opinions seriatim, and as all concur in the same opinion, 
they desire me to express such their unanimous opinion to your Lordships. 

The first question proposed by your Lordships is this: 


“What is the law respecting alleged crimes committed by persons afflicted 
with insane delusion in respect of one or more particular subjects or persons, 
as, for instance, where at the time of the commission of the alleged crime the 
accused knew he was acting contrary to law, but did the act complained of 
with a view, under the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some supposed public 
benefit?’’ 


In answer to this question, assuming that your Lordships’ inquiries are confined 
to those persons who labour under such partial delusions only, and are not in 
other respects insane, we are of opinion that, notwithstanding the party accused 
did the act complained of with a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable according to the nature of the crime 
committed, if he knew at the time of committing such crime that he was acting 
contrary to law; by which expression we understand your Lordships to mean the 
law of the land. 
Your Lordships are pleased to inquire of us, secondly : 


‘‘What are the proper questions to be submitted to the jury when a person 
alleged to be afflicted with insane delusion respecting one or more particular 
subjects or persons is charged with the commission of a crime (murder, for 
example), and insanity is set up as a defence?”’ 


And, thirdly : 


‘‘In what terms ought the question to be left to the jury as to the prisoner's 
state of mind at the time when the act was committed?” 


As these two questions appear to us to be more conveniently answered together we 
have to submit our opinion to be that the jurors ought to be told in all cases that 
every man is to be presumed to be sane and to possess a sufficient degree of reason 
to be responsible for his crimes until the contrary be proved to their satisfaction, 
and that to establish a defence on the ground of insanity it must be clearly proved 
that, at the time of the committing of the act the party accused was labouring 
under such a defect of reason, from disease of the mind, as not to know the nature 
and quality of the act he was doing, or, if he did know it, that he did not know 
he was doing what was wrong. 

The mode of putting the latter part of the question to the jury on these occasions 
has generally been, whether the accused at the time of doing the act knew the 
difference between right and wrong, which mode, though rarely, if ever, leading to 
any mistake with the jury, is not, as we conceive, so accurate when put generally 
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and in the abstract, as when put with reference to the party’s knowledge of right 
and wrong in respect to the very act with which he is charged. If the question 
were to be put as to the knowledge of the accused solely and exclusively with refer- 
ence to the law of the land, it might tend to confound the jury, by inducing them 
to believe that an actual knowledge of the law of the land was essential in order to 
lead to a conviction, whereas the law is administered upon the principle that every- 
one must be taken conclusively to know it, without proof that he does know it. If 
the accused was conscious that the act was one which he ought not to do, and if 
that act was at the same time contrary to the law of the land, he is punishable; 
and the usual course, therefore, has been to leave the question to the jury whether 
the party accused had a sufficient degree of reason to know that he was doing an 
act that was wrong, and this course we think is correct, accompanied with such 
observations and explanations as the circumstances of each particular case may 
require. 
The fourth question which your Lordships have proposed to us is this: 


‘If a person under an insane delusion as to existing facts commits an offence 
in consequence thereof, is he thereby excused ?”’ 


To this question the answer must, of course, depend on the nature of the delusion, 
but, making the same assumption as we did before, namely, that he labours under 
such partial delusion only, and is not in other respects insane, we think he must 
be considered in the same situation as to responsibility as if the facts with respect 
to which the delusion exists were real. For example, if under the influence of his 
delusion he supposes another man to be in the act of attempting to take away his 
life, and he kills that man, as he supposes, in self-defence, he would be exempt 
from punishment. If his delusion was that the deceased had inflicted a serious 
injury to his character and fortune, and he killed him in revenge for such supposed 
injury, he would be liable to punishment. 
The question lastly proposed by your Lordships is : 


‘Can a medical man conversant with the disease of insanity, who never saw 
the prisoner previously to the trial, but who was present during the whole 
trial and the examination of all the witnesses, be asked his opinion as to the 
state of the prisoner's mind at the time of the commission of the alleged 
crime, or his opinion whether the prisoner was conscious at the time of doing 
the act that he was acting contrary to law, or whether he was labouring under 
any and what delusion at the time?”’ 


In answer thereto, we state to your Lordships, that we think the medical man, 
under the circumstances supposed, cannot in strictness be asked his opinion in the 
terms above stated, because each of those questions involves the determination of 
the truth of the facts deposed to, which it is for the Jury to decide, and the ques- 
tions are not mere questions upon a matter of science, in which case such evidence 
is admissible. But where the facts are admitted or not disputed, and the question 
becomes substantially one of science only, it may be convenient to allow the ques- 
tion to be put in that general form, though the same cannot be insisted on as a 


matter of right. 


LORD BROUGHAM.—The opinions of the learned judges, and the very able 
manner in which they have been presented to the House, deserve our best thanks. 
One of the learned judges has expressed his regret that these questions were not 
argued by counsel. Generally speaking, it is most important that in questions 
put for the consideration of the judges, they should have all that assistance which 
is afforded to them by an argument by counsel, but at the same time there can be 
no doubt of your Lordships’ right to put, in this way, abstract questions of law 
to the judges, the answer to which might be necessary to your Lordships in your 
legislative capacity. There is a precedent for this course in the memorable in- 
stance of Mr. Fox’s Bill on the law of libel, where, before passing the Bill, this 
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House called on the judges to give their opinions on what was the law as it then 
existed. 


LORD CAMPBELL.—I cannot avoid expressing my satisfaction that the noble 
and learned Lord on the Woolsack carried into effect his desire to put these ques- 
tions to the judges. It was most fit that the opinions of the judges should be asked 
on these matters, the settling of which is not a mere matter of speculation, for 
your Lordships may be called on, in your legislative capacity, to change the law, 
and, before doing so, it is proper that you should be satisfied beyond doubt what 
the law really is. It is desirable to have such questions argued at the Bar, but 
such a course is not always practicable. Your Lordships have been reminded of 
one precedent for this proceeding, but there is a still more recent instance, the 
judges having been summoned in the case of the Canada Reserves, to express their 
opinions on what was then the law on that subject. The answers given by the 
judges are mostly highly satisfactory, and will be of the greatest use in the adminis- 
tration of justice. 


LORD COTTENHAM.—1 fully concur with the opinion now expressed, as to the 
obligations we owe to the judges. It is true that they cannot be required to say 
what would be the construction of a Bill, not in existence as a law at the moment 
at which the question is put to them, but they may be called on to assist your 
Lordships, in declaring their opinions upon abstract questions of existing law. 


LORD WYNFORD.—I never doubted that your Lordships possess the power to 
call on the judges to give their opinions upon questions of existing law, proposed 
to them as these questions have been. I myself recollect, that when I had the 
honour to hold the office of Lord Chief Justice of the Court of Common Pleas, I 
communicated to the House the opinions of the judges on questions of this sort, 
framed with reference to the usury laws. Upon the opinion of the judges thus 
delivered to the House by me, a Bill was founded, and afterwards passed into a 
law. 


LORD LYNDHURST, L.C.—-I entirely concur in the opinion given by my noble 
and learned friends, as to our right to have the opinions of the judges on abstract 
questions of existing law; and I agree that we owe our thanks to the judges, for 
the attention and learning with which they have answered the questions now put 
to them. 
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A 
FENTON v. LIVINGSTONE 
[House or Lorps (Lord Brougham, Lord Cranworth, Lord Wensleydale and 
Lord Chelmsford), June 9, 10, 15, 16, 17, July 15, 1859] 
[Reported 33 L.T.0.S. 385; 23 J.P. 579; 5 Jur.N.S. 1188; B 
7 W.R. 671; 3 Macq. 497] 





Conflict of Laws—Marriage—Validity—Determination by lex domicilii of parties 
at time of ceremony—Legitimacy—Determination by law of birthplace and 
parents’ domicil—Real property—Title or succession—Determination by lex 
loci rei sitae—Status in foreign country—Recognition in England if in 
accordance with English law. C 
As a general rule the validity of a marriage is to be determined by the law 
of the country where the parties were domiciled at the time of the ceremony, 
and in most cases the legitimacy of a person is to be determined by the law of 
his birthplace and of his parents’ domicil. To these rules, however, there is 
the exception that in determining questions relating to the title or succession 
to real property the lex loci rei sitae must always prevail. D 
Semble. The status of a person in a foreign country will not be recognised 
in England if it is of a kind which is not in accordance with Kinglish law. 


Notes. Considered: Re Goodman’s Trusts, [1881-5] All E.R.Rep. 1188; R. v. 
Dibdin, [1910] P. 57; Re Bischoffsheim, Cassel v. Grant, [1947] 2 All E.R. 830. 
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macy, see 7 Hausgury’s Laws (8rd Edn.) 88, 50, 88, 128; and for cases see 11 
Dierst (Repl.) 369, 889, 455, 489. 


Cases referred to: 
(1) Doe d. Birtwhistle v. Vardill (1826), 5 B. & C. 438; 8 Dow. & Ry. K.B. 185; 
on appeal sub nom. Birtwhistle v. Vardill (1840), 7 Cl. & Fin. 895; 4 Jur. Ff 
1076; 7 E.R. 1808; sub nom. Doe d. Birtwhistle v. Vardill, 6 Bing.N.C. 
385; West, 500; 1 Scott, N.R. 828, H.L.; 8 Digest (Repl.) 424, 203. 
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799; 11 Digest (Repl.) 463, 967. 
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H.L.Cas. 193; 4 L.T. 93; 25 J.P. 259; 7 Jur.N.S. 422; 9 W.R. 461; 11 E.B. 
703, H.L; 11 Digest (Repl.) 457, 915. 
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17 L.J.M.C. 88; 10 L.T.0.S. 155; 11 J.P. 889; 12 Jur. 174; 2 Cox, C.C. 
881; 116 E.R. 441; 27 Digest (Repl.) 48, 210. 
(15) Lord Advocate v. Stewart and Wallace (1845), 2 Broun. 544. 
(16) Dalrymple v. Dalrymple (1811), 2 Hag. Con. 54; 161 E.R. 665; on appeal 
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Re Don’s Estate (1857), 4 Drew. 194; 27 L.J.Ch. 98; 30 L.T.0.S. 190; 2) a. 
694; 3 Jur.N.S. 1192; 5 W.R. 836; 62 E.R. 75; 38 Digest (Repl.) 424, 205. 

R. v. Millis (1844), 10 Cl. & Fin. 534; 8 Jur. 717; 8 E.R. 844, H.L.; 11 Digest 
(Repl.) 464, 970. 

Ray v. Sherwood and Ray (1836), 1 Curt. 193; 163 E.R. 65; affirmed sub nom. 
Sherwood v. Ray (1887), 1 Moo.P.C.C. 353, P.C.; 27 Digest (Repl.) 448, 
3799. 

Hinks v. Harris (1698), Carth. 271; 4 Mod. Rep. 182; 90 E.R. 760; sub nom. 
Hicks v. Harris, Comb. 200; 12 Mod. Rep. 35; sub nom. Harris v. Hicks, 
2 Salk. 548; 27 Digest (Repl.) 535, 4813. 

Brownsword v. Edwards (1751), 2 Ves. Sen. 248; 28 E.R. 157, L.C.; 27 Digest 
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Appeal from a decision of the Court of Session in Scotland. 

Sir Thomas Livingstone, Baronet, of Bedlormie, Linlithgowshire, died in 1853. 
His estates in Scotland were limited to heirs male ‘lawfully procreated.’’ The 
deceased baronet left no issue, brother, or issue of a brother, except the respon- 
dent, who was the son of Sir Thomas’s brother, Thurstanus Livingstone, by his 
second wife who was the sister of his first wife. Thurstanus and the mother of the 
respondent, were married in 1808 in England, where both parties were domiciled. 
The respondent was born in 1809, his father being still domiciled in England. His 
mother died in 1832, and no suit to nullify the marriage on the ground that it was 
illegal [which it then was, such a marriage not being legalised until the Deceased 
Wife’s Sister’s Marriage Act, 1907: see now Marriage Enabling Act, 1860, s. 1] 
had been promoted in the ecclesiastical court. The respondent's claim as heir male 
was not disputed, provided he was to be deemed legitimate by the Scottish courts. 
The appellant, Fenton, was the heir entitled to succeed if the respondent should 
be held illegitimate. The Court of Session held that the respondent was legitimate, 
and entitled to succeed to the Scottish estates. The court took the view that 
as no suit to nullify the marriage had been brought during the lives of his parents, 
an English court would be barred after the death of one of them from inquiring 
into the legitimacy of the respondent, and the Scottish courts were also barred 
from inquiring into that matter. That decision was now appealed against. 


Roundell Palmer, Q.C., and Anderson, Q.C., for the appellant. 
Sir Richard Bethell, Q.C., Rolt, Q.C., and Moncrieff for the respondent. 


Their Lordships took time for consideration. 


July 15, 1859. The following opinions were read. 


LORD BROUGHAM.—This case arises out of facts which are either admitted 
on all hands, or are clearly proved in evidence, or are assumed, together with one 
proposition of law by the court below, in disposing of the matter before it, their 
judgment being given upon the main question on that assumption; but the evidence 
in the cause leaves no doubt as to the facts assumed. The question is raised 
between the respondent Alexander Livingstone, claiming, as lawful son of Thur- 
stanus Livingstone, estates in Scotland, to which he asserts his right of succession 
as heir of entail upon the decease of his uncle Sir Thomas Livingstone, the person 
last in possession, and the appellant, Anne Fenton, claiming the same estates as 
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heir of entail upon the decease of Sir Thomas Livingstone on the ground that all 
the preceding substitutes and heirs have failed, and this raises the question be- 
tween her and the respondent, whose title she impeaches upon the ground of his 
father’s marriage with his mother having been illegal by the law of Scotland and 
the issue excluded from inheritance to a Scottish estate. 

The facts either admitted or clearly proved are these. Thurstanus Livingstone 
married two sisters, one after the other. He was domiciled in England, his two 
wives were both Englishwomen, and in England the respondent was born. His 
mother died in 1832, and no proceedings were had for the purpose of declaring 
the marriage void. He contends, therefore, that he is in all respects legitimate. 
The only objection raised to the marriage of his parents, which took place before 
his birth, was that their marriage was incestuous, which, as he contends, only 
made it voidable, and not void, by the law as it stood before the year 1835. 

It must be granted that the general rule is to determine the validity of a mar- 
riage by the law of the country where the parties were domiciled, and in most 
cases the legitimacy of a party is to be determined by the law of his birthplace and 
of his parents’ domicil. But to this application of the lex loci contractus there 
are exceptions from the nature of the case in which the question arises. Thus, in 
deciding upon the title to real estate, the lex loci rei sitae must always prevail. 
So that a person legitimate by the law of his birthplace and of the place where his 
parents were married, may not be regarded as legitimate to take a real estate by 
inheritance elsewhere. This was laid down in Doe d. Birtwhistle v. Vardill (1), 
which, in some of the opinions of the learned judges below, is supposed to have 
been decided in consequence of a statutory provision. But the Statute of Merton 
is only declaratory of the common law, or rather it is a refusal to alter that law. 
A person legitimated by the marriage of his parents after his birth is in Scotland 
and in some other countries legitimate. He is legitimatus, that is factus legitimus. 
As to invalidate is to make invalid, so to legitimate is to make legitimate. And by 
the lex loci the party was legitimate to all intents and purposes in Scotland. That 
was so laid down in Doe. d. Birtwhistle v. Vardill (1). But when he claimed a 
real estate in England, he was not held legitimate to that effect, because legitimacy 
by the English law requires the party to have been born in lawful marriage, while 
in the law of Scotland no such requisite exists. If the Scottish law had held a 
person legitimate, who, though born in marriage, was the issue of an incestuous 
marriage, or of a marriage with a second wife living, he would not have been held 
entitled to take a real estate in England, and perhaps have not been held legitimate 
to any effect, though he might have been to all intents and purposes legitimate in 
the country of his birth, and of his parents’ domicil and marriage. 

Was the marriage of the respondent’s parents such that the law of Scotland 
could recognise its validity in dealing with the rights of the issue of it to take real 
estate by inheritance? First of all, let us consider if it was legal in the country 
where contracted and where the parties had their domicil. It was clearly illegal 
by the law of England. That law treated it as incestuous [Legitimation per 
subsequens matrimonium was recognised by the Legitimacy Act, 1926, s. 1 (1). 
Section 1 (2) which created an exception to the general provision was repealed by 
the Legitimacy Act, 1959, s. 1 (1)]. By the rules of the ecclesiastical courts, 
which alone had cognisance of this objection to a marriage, it could not be ques- 
tioned except during the lives of both husband and wife. But it was illegal, and 
if questioned while both parties were alive, the marriage must have been declared 
void ab initio. And why? Because it was contrary to law. The circumstance of 
one party to it having died before this dispute arose, and before it was questioned, 
did not make the marriage legal, though it precluded the possibility of setting it 
aside, and the son was issue not of a lawful marriage but of a marriage which could 
not be questioned with effect, according to the rules of the ecclesiastical courts. 
The temporal courts held the same principles on this subject as the ecclesiastical, 
and would act with them if they could entertain the question. Indeed, the Mar- 
riage Act, 1885 (commonly called Lord Lyndhurst’s Act) [repealed by Marriage Act, 
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1949], proceeds upon the ground that marriages within the forbidden degrees of 
affinity are void if questioned—void because illegal—and enacts that henceforth 
they shall be ipso facto void and not voidable by any proceedings. 

It is unnecessary to inquire whether a marriage so void if questioned in England 
before the Act, but prevented from being questioned by the course of procedure 
in the English courts, could be questioned in Scotland, if the Scottish and English 
law differed upon the grounds of the objection, because the Scottish law is much 
more stringent on the subject than the English, holding all marriages within the 
forbidden degrees, not only to be incestuous, but also to be severely punishable, 
even capitally. The Court of Justiciary proceeded upon this view a few years 
ago during the presidency of Lorp Justice Gunerat Boyin, when the late Lord 
Justice Clerk, and Lorps Macxenzir, MoncrieFF, Cockspurn and Woop were upon 
the Bench (Lord Advocate v. Stewart and Wallace (15)). They sentenced the 
prisoners (Stewart and Wallace) to fourteen years’ transportation, the Lord 
Advocate having restricted the libel from the capital part. This was the case of 
marriage of uncle and niece, but there is by law no difference whatever between 
consanguinity and affinity in this respect. If the lex loci contractus were to pre- 
vail absolutely, and a marriage good in a country where it took place, and where 
the party claiming under it was born, were to make that party inheritable in Scot- 
land, then uncle and niece marrying in a foreign country with papal dispensation, 
their issue might claim to take a Scottish estate and Scottish honours—although, 
had the marriage been contracted in Scotland, the parties might have been capitally 
convicted and sentenced to death, or sentenced to transportation with consent of 
the public prosecutor, as in the case of Stewart and Wallace. It is impossible that 
such can be the law. The claimant might, as in this case, call a marriage what 
the law calls a crime—conjugium vocat, hoc praetexit nomine culpam. 

The respondent cannot be held the heir male lawfully procreate by parties whose 
marriage was an offence severely punishable by the law of Scotland, and ‘‘heir 
male,’’ even without the words ‘lawfully procreate,’’ must be intended as if these 
words were added, because ‘‘heir’’ means the issue lawfully procreated, and it is 
wholly impossible to separate the notion of valid marriage from the question of 
legitimate issue, which the heir must be—valid marriage either before the birth, 
or by the Scottish law it may be after the birth—but valid marriage in either case. 
It is contended that marriage legal in the country where it takes place must be 
held valid everywhere, even in countries where, the law being different, the mar- 
riage would be invalid. 

The case is referred to of Scottish marriages between parties coming from 
England to escape the requirements of the English law, and it is argued that their 
marriage, which would have been illegal in England, is valid for English purposes 
because good in Scotland. But first, the marriage in those cases is not such as 
the English law prohibits. It is only one requiring in England certain things not 
necessary to give it validity in Scotland. And, next, the validity of a Scottish 
marriage in these circumstances has never been decided absolutely and without 
qualification. Compton v. Bearcroft (2) originally decided in the Court of Arches, 
and afterwards before the delegates, first determined that Scottish runaway mar- 
riages were valid in England, contrary to Lorp Mansriexp's pretty plainly indi- 
cated opinion; and in IIderton v. Ilderton (3), where, in answer to a claim of 
dower out of an English estate, ne unques accouple was pleaded, the discussion 
arose upon a question of pleading, Compton v. Bearcroft (2) being taken as having 
decided the point of the Scottish marriage being valid in England, and the debate 
arose on two questions—whether the replication was well in concluding to the 
country, and whether a venue should not have been laid. It is remarkable that 
Sin Grorar Hay, who decided Compton v. Bearcroft (2), states in Harford v. 
Morris (4) (2 Hag. Con. at p. 430), as Sir Wrurraw Wynne does in Middleton v. 
Janverin (5) (ibid. at p. 444), that the decision was: ‘A Scottish marriage is valid 
in England if there be nothing in it contrary to the law of England.’ That is a 
very material qualification. If the parties had been uncle and niece, and if the 
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law of Scotland, instead of reprobating and punishing such a marriage, had allowed 
it like that of many countries acknowledging the power of a papal dispensation in 
which such marriages are of daily occurrence, surely no one can doubt that the 
decision of Str Grorcr Hay, affirmed by the delegates, would have been the other 
way, and that the affirmative issue in Ilderton v. Ilderton (8), of ne unques accouple 
in loyal matrimonie would not have been held sustained by the evidence of a 
marriage which the law of England prohibits and could in no sense be called loyal 
matrimonie. 

Much more clearly must the respondent in Scotland fail in his defence to the 
declaration of bastardy, when he had to prove himself the issue of a lawful mar- 
riage, and the marriage is by the law held prohibited—nay, is even severely punish- 
able. It must be observed that the authorities upon the conflict of laws qualify 
the admission of a foreign law much as Str Grorce Hay does in the case of Scottish 
marriage. Huper, the authority most often cited, adds to the statement of 
admission, ‘‘quatenus nihil potestati aut juri alterius imperantis ejusque civium 
praejudicetur,’’ and he refers to incest as one example of the admission being ex- 
cluded. Other writers take the same view which Lirrtepate, J., in Doe d. Birt- 
whistle v. Vardill (1) (5 B. & C. at p. 455), fully adopts. 

There are other cases of marriage prohibited by the law of Scotland. Thus, by 
the Act of 1600, on the dissolution of marriage for adultery, the intermarriage of 
the adulterer and the adulteress is prohibited. Suppose such a marriage con- 
tracted in England, where by our law it would not be invalid, can it be doubted 
that the issue of it claiming an estate in Scotland would be considered illegitimate? 
This is the very case put in Edmonstone v. EHdmonstone (6), by a most learned 
judge—a person, too, of very enlarged views upon general subjects as well as law 
—Lorp GurnuEE, and he held that the son of such a second marriage would not 
exclude a daughter of the first and lawful marriage. Another instance may be 
given arising from the difference between the laws of the two countries on the 
indissolubility of the contract. In England, until very lately [i.e., the passing of 
the first Matrimonial Causes Act, 1857], it was impossible to dissolve a marriage 
originally valid by any legal proceeding—an Act of Parliament alone could have 
this operation. In Scotland a divorce could be obtained by sentence of the court. 
If an English marriage were thus dissolved in Scotland, and one of the parties con- 
tracted a second marriage in Scotland during the other’s life, it would be perfectly 
valid in Scotland, but, if the issue claimed an English estate, the validity of the 
divorce would come in question in order to determine the validity of the second 
marriage, which would probably be held (I do not say that it has ever been held) 
to be governed by R. v. Lolley (7). 

Great reliance was placed on the respondent’s part, and by some of the learned 
judges below, upon the proposition that status acquired in one country follows a 
person everywhere. It is said sicut umbra personam sequitur. Nothing can be 
more a case of status than liberty and slavery, yet when a man from a country 
where he was by law held in slavery comes to England or Scotland, the light of 
liberty chases away the shadow. He is in all respects free as regards his person 
and his property, though in the place he came from he was a mere chattel, and 
whatever he earned or became possessed of in any way while there belonged to 
his master. That master could not recover it in our courts, since the principles 
which were laid down in Sommersett’s Case (8) in England, and in Knight v. 
Wedderburn (9) in Scotland somewhat earlier. Lirrnepatr, J., says: 


“The rule that a personal status accompanies a man everywhere is admitted 
to have this qualification, that it does not militate against the law of the 
country where the consequences of that status are sought to be enforced.”’ 
I, therefore, humbly move your Lordships to give judgment for the appellant in 
this case. 


LORD CRANWORTH.—tThe question for decision in this case is whether Alex- 
ander Livingstone, the respondent, is, according to the terms of the deed of entail 
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of Dec. 17, 1702, heir male lawfully procreate of the body of Alexander Livingstone, 
the entailer. It is admitted that he is so if he is heir male of the body of Thur- 
stanus Livingstone who died in 1839. It must be taken as established beyond all 
controversy that Thurstanus was for above forty years prior and up to his decease 
domiciled in England; that in 1797, being so domiciled, he married in England 
Susannah Brown, a widow, and that she died in 1806 without leaving any issue by 
him; that in 1808 Thurstanus married in England Catherine Ann Dupuis, an 
Englishwoman, being a sister of Susannah his first wife, and by her, who died in 
1832, had issue the respondent, his eldest son, who was born in 1809. No pro- 
ceedings were ever taken in the ecclesiastical courts in England to declare void the 
marriage of Thurstanus with Catherine Ann Dupuis, and the point for decision is 
whether in these circumstances the respondent, as the eldest son of Thurstanus, 
is the heir male of his body, and so heir male of the body of Alexander the entailer 
in 1702. The case was considered by the Court of Session on the assumption that 
by the law of Scotland the marriage of a widower and the sister of his deceased 
wife is incest under the Scottish statute of 1567, and that the parties living to- 
gether in Scotland as man and wife, under such a marriage, would be committing 
a capital offence, that the marriage would be void, and that the issue of such a 
connection would be illegitimate, and so incapable of inheriting as heirs of entail. 
The argument at the Bar of this House proceeded on the same hypothesis, it being 
understood that if in the judgment of your Lordships the case should turn on 
the question whether the respondent could succeed as heir of the body of the 
entailer, assuming the law of Scotland to be the law which is to govern the 
decision, then the case must be remitted back to the Court of Session to be 
reconsidered by them. Their decision proceeded on the ground that as the 
marriage took place in England between parties domiciled there, the law of Eng- 
land must decide whether the marriage was or was not valid, and whether the issue 
of that marriage was or was not capable of inheriting as heir of the body of his 
parents lawfully procreate. They came to the conclusion that by the law of Eng- 
land the marriage was valid, and that the respondent was the eldest son of that 
marriage lawfully procreate, and, therefore, was entitled to succeed to the lands in 
question. 

After giving to this subject my best attention, I have come, though not without 
some fluctuation of opinion, to the conclusion that the Court of Session was wrong 
in treating this marriage as a valid marriage by the law of England, and in treating 
the respondent as the legitimate son of Thurstanus for the purpose of the Scottish 
succession. The Act prohibiting marriage within the prohibited degrees, 25 Hen. 8, 
c. 22, s. 4 [repealed by the now repealed Marriage Act, 1536], expressly enacts that 
no man shall marry his wife’s sister, and in case of any marriage being contracted 
in violation of that prohibition, the ecclesiastical court, with whom, in this country, 
jurisdiction on these subjects exclusively rested, would declare any such marriage 
to be void. It is true that, by the construction put upon the statute, no inquiry 
as to the validity of marriage could be instituted by the ecclesiastical court after 
the marriage had come to an end by the death of one of the parties. So that, 
inasmuch as the temporal courts had no jurisdiction, the issue would succeed to 
the estate of a deceased parent as his or her heir if no proceedings had been taken 
in the lifetime of both parents to declare the marriage void, for it must be observed 
that the court had no authority to interfere actively to dissolve any marriage 
validly contracted, but only to declare what the law was as to the alleged mar- 
riage—the marriage de facto as it was called—to declare that there never was any 
marriage—to declare it esse et fuisse invalidum ab initio. That such a result 
must have followed a proceeding in the ecclesiastical court, calling in question 
the second marriage of Thurstanus, is a matter which can admit of no doubt. But 
if so, how can the true character of the marriage be altered by the accident of 
whether any third person did or did not think it worth his while to eall it in 
question? It is not the proceeding in the ecclesiastical court which made such a 
marriage void. No court in this country could affect by its decree a valid 
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marriage. Its jurisdiction was only of a declaratory nature, that is, to declare the 
legal invalidity of an act already complete, but which was not what it purported to 
be—a marriage. The ground on which alone such a declaration could be made 
was that which must have been equally true whether such a declaration was or was 
not made, namely, the original invalidity of the marriage. 

I, therefore, think, if the case turns on the mere question whether the second 
marriage of Thurstanus was a valid marriage by the law of England, that it was 
not so, and, consequently, that the respondent on this hypothesis fails to make 
out that he is the heir male of the body of the entailer. But it was urged that the 
question is one depending, not directly on the question of the validity of the mar- 
riage, but on the question of the legitimacy of the respondent, and that, inasmuch 
as he is certainly legitimate in England, therefore, he is so everywhere; that his 
status of legitimacy is established conclusively all over the world; and, therefore, in 
Scotland by the fact of his legitimacy in England, the place of his domicil. But 
I think there is a fallacy in this reasoning. The point to be established is whether 
he is the heir male lawfully procreate of the body of Alexander the entailer—and 
this, as I have already stated, depends on the question whether he is the lawful 
son of Thurstanus. If, as I think, the marriage of his parents was not a good 
marriage in England, where they were domiciled and were married, he could not 
be their legitimate child in the view of a Scottish court. The rule of English 
law, which gives to the child of an invalid marriage the status of legitimacy, unless 
the marriage is called in question before the ecclesiastical court cannot be binding 
beyond its own territory. Such a child is in the same position in the point of 
status as a child clearly illegitimate born in this country would be if an Act of 
Parliament were passed declaring that he should be deemed to be legitimate to all 
intents and purposes: the legitimacy so constituted would have no effect beyond 
the limits of the country so legislating, so far, at all events, as relates to the suc- 
cession to real estates. In such cases, even supposing the law of the domicil to 
govern, the question is not whether the claimant is legitimate in the country of 
his birth or his domicil, but whether he is legitimate by reason of his being the 
issue of a lawful marriage. 

I have hitherto considered the case on the assumption that the Scottish courts 
ought to be guided by the law of England as to the marriage of Thurstanus. But 
this is not, as I think, a true view of the case. We must assume, as was assumed 
by the Court of Session for the purpose of this case, that by the law of Scotland the 
alleged marriage of Thurstanus was, by Scottish law, a mere nullity, that it was a 
criminal connection contrary to the laws of God and the law of the land, and that 
the parties, if they had been in Scotland, would have been liable to suffer death as 
the penalty of their offence. Admitting that prima facie, in inquiring whether a 
marriage is or is not valid, we must look to the law of the place where it has been 
contracted, or where the parties were domiciled, that is a rule which must be 
received with some qualifications. Where it has been the policy of the law of 
any country to prohibit marriage in any particular circumstances, the prohibition 
attaches on the subjects of that country wherever they may go. It was on this 
principle that the Sussex Peerage Case (10) was decided. The marriage there was 
clearly valid according to the laws of the country where it was contracted, but it 
was held in this House that the Royal Marriages Act, 1772, having prescribed 
certain steps, by which alone the descendants of King George II could contract 
marriage, the laws of this country would prevail against the law of the place where 
the marriage was contracted, and I can conceive no case to which this principle 
is more clearly applicable than a case where the law makes void marriages of a 
particular description as being contrary to the express command of the Almighty, 
and punishes capitally those who contract them. It is true that in the Sussex 
Peerage Case (10), the parties who contracted marriage at Rome were domiciled 
in England, but I do not think that the opinion of the judges, delivered by Trnpat, 
C.J., was affected by that circumstance. The ground of that opinion was that 
the prohibition caused a personal disqualification attaching on one of the parties to 


A 


) 


ea 


1%) 


= 
= 


7” 


ob. } FENTON v. LIVINGSTONE (Lorp CranwortH) 243 


the contract, from which he could never free himself wherever he might be. The 
same principle is applicable here. The law of Scotland must be taken as having 
positively prohibited Thurstanus from marrying Catherine Anne Dupuis, and that 
prohibition, as I think, was fixed on him absolutely and indelibly, wherever he 
might be domiciled. 

The present case, though not the same as that of Doe d. Birtwhistle v. Vardill 
(1), bears a close resemblance to it. There the plaintiff was undoubtedly the 
legitimate son of his parents in the country where he was born and domiciled, but 
it was the policy and law of this country, in which he claimed to succeed to a 
real estate, that no one should be deemed to sustain the character of son and heir 
unless he was born after the marriage of his parents, and as the claimant there 
was born before marriage, he was held to be incapable of inheriting real estate 
here: the lex loci rei sitae prevailed. So in the present case, the Scottish law 
expressly enacts that no one shall marry his first wife’s sister, and that, if he does, 
the marriage is void and the children are bastards (for this we must, in the present 
case at least, assume to be the law of Scotland), and I think that, reasoning by 
analogy from Doe d. Birtwhistle v. Vardill (1), that is a law which must be taken 
to operate whatever may be the law of the country where the marriage is con- 
tracted or the parties are domiciled. On these grounds I concur with my noble 
and learned friend in thinking that the Court of Session was wrong, and, according 
to the arrangement made on the argument below, the case must now be remitted 
back. 


LORD WENSLEYDALE.—The question which your Lordships have to decide 
arose on a competition for the succession to the entailed estate of Bedlormie. The 
entail was made in 1702. The estate descended, according to the terms of that 
entail, on Sir Thomas Livingstone, who died in 1858 without issue. He had 
several brothers, all of whom died before him without issue, except one, named 
Thurstanus, who left a son—the respondent; and the right of that son to succeed 
to the estate as nearest and lawful heir male of tailzie and provision of Sir Thomas 
Livingstone, is the question in this case. This question was raised on a petition 
presented by the respondent Alexander Livingstone to the sheriff of Chancery. 
Another petition was presented by Mrs. Fenton, the eldest surviving sister under 
the Service of Heirs (Scotland) Act, 1847. The cause was advocated into the 
Court of Session, and afterwards Mrs. Fenton brought an action of declarator of 
bastardy against the respondent, which raised the question not merely of his being 
the lawful child of Thurstanus, but also that he was not lawfully procreated, and 
was not entitled to succeed as heir to Sir Thomas Livingstone by virtue of the 
tailzie. The case on the part of the respondent was that he was born in England in 
1809, and that his father Thurstanus was domiciled in that kingdom, married there 
in August, 1808, when so domiciled, to his mother, and died in December, 1839. 
She died in 1832. 

On the part of the appellant it was alleged that Thurstanus had, previously 
to the marriage with the respondent’s mother, married her sister, who died in 
1806, and it was contended that this second marriage was incestuous and.void, and 
the issue, therefore, illegitimate and incapable of succession to a Scottish estate. 
Proof was gone into by both parties at great length—on the part of the respondents 
to prove the domicil of Thurstanus in England at the time of his marriage and his 
own birth; on the part of the appellant to establish the fact that the mother of the 
respondent was the sister of Thurstanus’s first wife. The Lord Ordinary was satis- 
fied that both the domicil and relationship were established. On the hearing of 
this appeal both these questions were again brought forward, particularly that of 
domicil, at some length, but your Lordships have already intimated an opinion 
that the evidence of both were quite satisfactory, and it is unnecessary to say any- 
thing more as to the facts of the case. The question of law which arises upon 
them is most important. The Lord Ordinary was of opinion that the legitimacy of 
the respondent was to be decided according to the law of his domicil; that by the 
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law of England (his domicil) his legitimacy could not be disputed; and his inter- 
locutor referred to an annexed note in which his reasons are very fully and ably 
stated, and among them he intimates a doubt whether the marriage with a wife’s 
sister was expressly prohibited by divine law or to be capitally punishable under 
the Scottish law (statute 1567, c. 14), if it had taken place in Scotland. Upon a 
reclaiming note to the First Division of the Court of Session, the court adhered to 
the interlocutor, but deleted the part which referred to the reasons, and the judges 
of the Court of Session in delivering their opinions proceeded upon the assumption 
that such a marriage entered into between parties domiciled in Scotland would, 
according to the law of that country, be struck at by the statute 1567, c. 14 and c. 1G,, 
and that the issue of that marriage would be illegitimate. But they all were of 
opinion that the question of legitimacy was to be determined by the law of the 
country of the respondent’s domicil and that by the law of England he would be 
held to be legitimate. I have fully considered the very able arguments of the 
learned judges and those that were urged at your Lordships’ Bar, and with the 
ereatest respect for the judges I am satisfied that they have come to wrong con- 
clusions, and, therefore, advise your Lordships to reverse the judgment of the 
Court of Session. 

In order to decide the very important question in this case we must inquire, 
first, assuming the marriage of the claimant’s parents to have been lawful, and 
himself to have been legitimate by the law of England, whether he is entitled to 
succeed to this Scottish estate; secondly, if the question is to be decided by the 
law of domicil (England), was this marriage legal so as to make the issue of it 
legitimate? It must be considered as established that the law of a man’s domicil 
regulates his rights to personal property wherever situate, on the acknowledged 
principle of mobilia sequuntur personam, and, therefore, the succession to his 
effects takes place according to the law of the place where he is domiciled at the 
time of his death, in the cases of intestacy or testacy. It is now fully and perfectly 
settled by our law that the law of the domicil regulates the distribution of personal 
estate in the former case, and the form of the will in the latter. The law of the 
domicil regulates also the personal qualities which take effect from birth, such as 
legitimacy or illegitimacy, or absolutely as to the succession of personal property : 
QrorY ON THE ConFLict or Laws, 481; but subject to a qualification as to realty, to 
be afterwards explained, or the qualities which arise after birth, such as majority 
and minority. The laws of the State affecting the personal status of its subjects 
travel with them wherever they go, and attach to them in whatever country they 
are resident: Wueraton, chap. 11, p. 122. 

I do not stop to inquire whether the expression that the laws of foreign countries 
where they have an extra-territorial operation are said to owe it to the comity of 
nations is the best mode of expression: it certainly is in common use, and 1s 
perfectly intelligible. Srory, in s. 38, says: 


“There is not only no impropriety in the use of the phrase ‘comity of nations,’ 
but it is the most appropriate phrase to express the true foundation and extent 
of the obligation of the laws of one nation within the territories of another. 
It is derived altogether from the voluntary consent of the latter, and is inadmis- 


sible when it is contrary to its known policy or prejudicial to its interests.”’ 


The principle 1s well explained by Huser in his third proposition on the subject of 
the Conriict or Laws. To the same effect Presipent Bouter expresses himself in 
his OBSERVATIONS SUR LA COUTUME DE Bourcoyne, c. 28, ss. 62 and 63, p. 467 
(Wueaton’s ELEMENTS OF INTERNATIONAL Law, c. 2, p. 115): 
“This effect given to foreign laws is founded on a kind of comity of the law 
of nations, by which different people have tacitly agreed that they shall apply, 
whenever it is required by equity and common utility, provided they do not 
contravene any prohibitory enactment.’ 


But in respect to immovable property the rule is different. Though there have 
been questions, perhaps not difficult to decide, as to the capacity to convey and 
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the form of conveyance where the country of the domicil and that of the estate 
differ, it is fully established that the law of the country in which the property is 
situated governs exclusively as to the tenure, the title, and the descent of such 
property: Wueaton’s ExLements or InrernationaL Law, part 2, c. 2, p. 116; 4 
BurGce, COMMENTARIES ON COLONIAL AND Foreign Laws, p. 581. Therefore, lands 
in each country descend to those who are heirs by the laws of that country; to all 
children equally where the custom of gavelkind prevails [descent by the custom of 
gavelkind was abolished by the Administration of Estates Act, 1925, s. 45 (1) (a)], 

or as it is in F'rance, where all share equally a certain part, or in Austria where all 
share the whole in certain proportions. That rule must prevail, though a different 
rule regulates the descent in the country of the domicil of the deceased owner. 
If in the country where the lands are situate the youngest son takes [e.g., where 
the custom of borough english prevailed: abolished by Administration of Estates 
Act, 1925, s. 45 (1) (a)], it matters not that the eldest is entitled in the country 
of the domicil. If the eldest legitimate son, or the eldest son lawfully procreated, 
is to succeed by the lex loci rei sitae, he alone can succeed who is legitimate or 
lawfully procreated according to the law of that place. But when the claimant is 
not a native of that place, the law gives effect by the comity of nations to the 
law of his domicil where he was born, and if legitimate and born of a lawful 
marriage there, he would be legitimate according to the lex loci, with the qualifica- 
tion afterwards noticed. If not legitimate according to the law of his domicil, he 
could not succeed, even though he would under the same circumstances be legiti- 
mate and entitled to succeed if born in the country rei sitae, as appears by Munro 
v. Saunders (11); and even though legitimate by the law of his domicil when born 
before marriage, he could not succeed to real estates if illegitimate by the law of 
the place where the land is situated, as was decided in that case after the most 
deliberate consideration. It matters not whether that law was by a special statute 
or the common law of the land. 

There is no doubt, however, that the law forbidding the antenatus to succeed 
in England was part of the common law, and the Statute of Merton was in 
affirmance of it, or, more correctly speaking, a refusal to vary it. The reasoning 
in that case applies in every respect to this—a claimant born after a marriage, 
valid according to the law of the domicil, would be prima facie entitled to succeed 
to the estate. As to the fact of the marriage, Lorp Stowe in Lady Herbert v. 
Lord Herbert (12) says (2 Hag. Con. at p. 271): 


‘It is the established principle that every marriage is to be universally recog- 
nised which is valid according to the law of the place where it was had, what- 
ever that law may be.”’ 


But if, using the language of Huser, the adoption of the law of the domicil would 
occasion a prejudice to the rights of other States and their citizens; or if, using the 
language of Boutrr, they contravene a prohibitory enactment, the comity of nations 
would not require or authorise their adoption. If such a marriage, good according 
to the law of domicil, were contrary to their notions of religion and morality, it 
would be impossible to contend that it ought to be adopted by them, and the issue 
of that marriage deemed legitimate for the purpose of succession to real estate. 
Supposing the law of the domicil considered the eldest natural son to be legitimate, 
and to be entitled to his father’s property, real and personal, it could not for a 
moment be contended that he could succeed to a Scottish estate; or suppose that 
polygamy was permitted in the country of domicil, it could not be contended that 
the son of a second wife should be heir in Scotland to real property after the death 
of the first without children. Such a marriage would be contrary to the moral and 
religious and political institutions of that country, and is forbidden by the law of 
Scotland in Scotland itself under severe sanctions, the confiscation of goods, the 
piercing of the tongue and infamy: statute 1551, c. 19. 

Is there not precisely the same objection, or rather more, to this marriage of which 
the claimant is the issue, as being contrary to the moral and religious institutions 
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of the Scots, for it is characterised by the law as ‘‘vile, filthy and abominable A 
in the presence of God.’ It is forbidden by much more severe sanctions, and if it 
had taken place in Scotland would be punishable by death. The case is precisely 
the same, as to its legality, as if, instead of being the marriage of a husband with 
his deceased wife’s sister, it was a marriage in a foreign country by a man with 
his sister, daughter or mother, and can anyone doubt that such a marriage would 
never be tolerated and that the issue would not be deemed illegitimate? Story, J., B 
in s. 114 of the Conriicr or Laws, states that marriages involving polygamy and 
incest could not be recognised in any Christian country, but he distinguishes in the 
case of incest, confining the doctrine to such marriages as are by the general con- 
sent of all Christendom incestuous. This distinction has been disapproved of with 
reason by Sik CRESSWELL CRESSWELL in Brook v. Brook (13). One cannot see how 
any country can be called on to give effect to a marriage, as to real estates within its C 
limits, which is by its own law deemed incestuous and void. I think, therefore, 
that this case falls within the exceptions allowed in the rule as to adopting the 
laws of a foreign State as to the personal status in the question of heirship. If the 
case is to turn on this point the respondent ought to have the option, if he thinks 
fit to exercise it, of having the case remitted for the purpose of considering whether 
the assumption as to the law of Scotland forbidding the marriage of the sister of D 
a deceased wife is correct, though I cannot feel any doubt whatever on that 
question. 

The second question for consideration is whether, supposing the legitimacy of 
the respondent is to be decided by the law of domicil only, the marriage was valid, 
so as to make the issue of it legitimate according to that law. My opinion is 
that by the law of England the marriage of a widower with his deceased wife’s HE 
sister was always as illegal and invalid as a marriage with a sister, daughter, or 
mother was. This appears to be clear by the decision in R. v. Chadwick (14), in 
which the several statutes and authorities prior to Lord Lyndhurst’s Act [Marriage 
Act, 1835] are commented upon and considered. It was always deemed as being 
within the prohibited and Levitical degrees. But from the peculiarity that the 
question of the validity of marriage with reference to the objection of being within I 
the Levitical degrees was matter of ecclesiastical cognisance, and cognisable in 
the spiritual court alone, it could not be questioned after the death of either party, 
for it could not be dissolved by the court then as death had already dissolved it, 
nor could the issue be bastardised, though the survivor might be visited with 
ecclesiastical censures. But the marriage was still an unlawful and forbidden 
marriage, and the issue really was born illegitimate, though the validity of the G 
marriage, and the legitimacy of the issue could not be questioned in the country 
of domicil by reason of the rules of the peculiar law which made these matters 
cognisable in one tribunal only in that country. The marriage would be good in 
one sense, because it could not be set aside, and the issue would be legitimate in 
that sense, because there were no means provided by the English law to deprive 
them of the rights belonging to legitimate issue, but such marriages were all for- 
bidden at the time of contracting them—all illegal—all capable of being set aside 
as void ab initio, on account of their illegality, and the comity of nations cannot 
require them to be valid in another country where there exists no means of setting 
them aside. Suppose the succession had opened in the lifetime of both parents, 
as it would have done if the estate had been settled on the eldest son of Thurstanus I 
on the death of Sir Thomas Livingstone, and not on Thurstanus himself, and he 
and his wife were both alive, would that son have been deemed legitimate? Iz, 
as has been argued, the Scottish court had written to the English court requesting 
them to certify what was the law, or if the law had been proved by English advo- 
cates, it would unquestionably have been stated that the marriage was illegal and 
might be set aside, because it was ab initio void on the ground of its illegality. 
Could the Scottish court, under those circumstances, give effect to that marriage, 
and allow the issue to be legitimate and to succeed to a Scottish estate? Could 
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the legitimacy, if it did not exist then, be afterwards created by the omission to 
set aside the marriage in the lifetime of both parents? 

Upon these grounds I think that the respondent had not any right to the estate 
even if his legitimacy was to be determined by the law of the country of his 
domicil. 





LORD CHELMSFORD.—The question in this case is whether the respondent 
is entitled to be served as nearest and lawful heir male of tailzie and provision in 
special of Sir Thomas Livingstone in the lands of Bedlormie, or whether by the 
failure of heirs male of his body, and also of heirs male of Alexander Livingstone 
the entailer, the appellant is his nearest heir. 

The respondent is the son of a second marriage of Thurstanus Livingstone with 
his first wife’s sister, and, if legitimate, would be indisputably the nearest son and 
lawful heir male. The case in the Court of Session was argued and decided upon 
the assumption that the marriage, of which the respondent was the issue, if it had 
taken place in Scotland, would have been incestuous and void, and would have 
subjected the parties to capital punishment under the statute law of that country. 
This, however, must not be considered to have been absolutely decided to be the 
law of Scotland, but merely to have been taken for granted for the purpose of the 
argument. The only question which was raised and determined was that the 
parents of the respondent, being both of them domiciled in England at the time 
of the respondent’s birth, the marriage upon the death of the parents became 
irrevocable in England, and consequently the legitimacy of the respondent having 
been established there for all purposes, the personal status attached upon him as 
an inseparable incident, and accompanied him wherever he went, and consequently 
determined his claim to be regarded in Scotland as heir male lawfully procreated 
under the deed of tailzie and provision in question. In considering the case, two 
circumstances must throughout be borne in mind. First, that the marriage of the 
parents of the respondent is to be regarded not only as having been void, but as 
being a criminal act in Scotland; secondly, the title of the respondent depends upon 
his answering a description contained in an instrument relating to real property 
in that country. 

The marriage of the parents. of the respondent having taken place prior to 1835, 
it is necessary to consider what was the law of England with respect to a marriage 
with a deceased wife's sister before the Marriage Act of that year. I think it can- 
not properly be questioned that such a marriage was void ab initio. There is a 


x Well-known maxim of our law, quod ab initio non valet in tractu temporis non 


convalescit. This rule would have had its full force and operation in these mar- 
riages if it had not been for the interference of the temporal courts with the pro- 
ceedings of the ecclesiastical courts after the death of one of the parents. This 
jurisdiction of the temporal courts appears to have been exercised in favour of the 
issue of the marriage which they had just protected from being bastardised by 
preventing the ecclesiastical courts from declaring the marriage to have been void 
which had been already dissolved by death. It is to be observed, ag my noble and 
learned friend Lorp Cranwortu has stated, that in these cases the ecclesiastical 
courts pronounced no decree of divorce, but merely made a declaration of the 
nullity of the marriage, and the temporal courts only restrained the ecclesiastical 
courts from making this declaration at a time when it could have no practical 
effect upon the marriage itself and when its only operation would be to bastardise 
the issue. This is not unimportant as showing that the question of the original 
validity of the marriage was not at all touched by the temporal courts, thus dis- 
abling the ecclesiastical courts from pronouncing a declaration respecting it, and 
that the temporal courts did not by their interposition profess to deal in any way 
with the validity or invalidity of the marriage itself is shown by their leaving the 
ecclesiastical courts at liberty to proceed to punish the surviving party for incest— 
a power which, according to the opinion of Str Hersert Jenner Fusr, continues 
even as to marriages protected by the Act of 1835. 
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I'he respondent's condition, therefore, in England was this. He was the offspring 
of a marriage which was incestuous and void, but of a marriage which, by the 
course of events, had become irrevocable. Therefore, by the law of the country 
of his domicil, his legitimacy was established, because it could not be impeached. 
He had, therefore, a personal status of legitimacy which by the course of events 
had become virtually absolute in this country, and it may be conceded that this 
would determine his rights in all other countries if not opposed by any peculiar 
laws or views of morality or religion regulating the subjects of marriage and succes- 
sion in those countries. But I cannot think the status of legitimacy in the country 
of domicil can be regarded as being more than a condition relative to the laws and 
institutions of that country, and that it is necessarily of universal efficacy. Doe d. 
Birtwhistle v. Vardill (1) is an authority the other way. There was no doubt in 
that case that the plaintiff in the ejectment was a legitimate child according to 
the law of Scotland where his parents were domiciled, but the character of legiti- 
macy was not allowed to prevail in England where he was claiming lands as heir to 
his father. 

It seems to have been assumed throughout this argument before your Lordships 
that, if the claim in this case had been to moveable property, the respondent would 
have succeeded, but I am not disposed, without further consideration, to concede 
that if the marriage is regarded in Scotland as an incestuous marriage, and it had 
become necessary, in order to make out the title to be next-of-kin, to prove such 
a marriage, that result would have followed. It is, however, unnecessary to con- 
sider that question, as we are dealing with a different description of property. 
The respondent contends that, although this is a case of real property and of law- 
ful issue generally, or of lawful issue according to a particular description in a 
deed of tailzie, yet that the status of legitimacy being established by the in- 
dissolubility of the marriage in England, the law of Scotland will not go back and 
inquire into the circumstances of the marriage, but, having ascertained that it 
cannot now be impeached according to the lex loci contractus, it will retire and put 
no further questions. This is grounded on Sir Witiiam Scorr’s judgment in 
Dalrymple v. Dalrymple (16). That was a suit for the restitution of conjugal 
rights, in which a question was raised in answer as to the validity of a marriage in 
Scotland, per verba de presenti, without religious celebration. This, however, like 
every other contract, was to be determined by the lex loci. But, suppose the con- 
tract of marriage in that case had been one which the law of England repudiated 
on the grounds of immorality, I apprehend the English court would not have 
accepted the response of the Scottish law and submissively acquiesced in it by 
sanctioning such a contract. This is clearly the opinion of Cresswet., J., and 
also of Stuart, V.-C., in Brook v. Brook (13), with which I agree. 

Srorry, J., in considering the cases where marriages celebrated according to the 
lex loci will be recognised in other countries, admits the exception of marriages 
positively prohibited by the public law of a country from motives of policy or from 
considerations of morality or religion. But when he comes to the question of 
incestuous marriages, he says (s. 114): 


“Care must be taken to confine the doctrine to such cases as by the general 
consent of all Christendom are deemed incestuous.’’ 


But surely this must be incorrect. No country can be bound in a case of this 
kind to wait and collect the opinions of all Christendom before it can act upon its 
own views of morality or religion. An incestuous marriage is one which, in the 
eyes of the nation which regards it in that light, is an offence against the laws 
of God as well as against its own laws, and it cannot be expected to tolerate such 
a marriage when it becomes the proper subject of its jurisdiction, whatever views 
may be entertained upon it by other countries, as to which it ought not to permit 
itself to inquire. Nor can it in such a case pay any deference to the rules of 
proceeding of another country, which, upon views of convenience or forbearance 
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of its own, will not permit, after a certain event, a marriage which even that 
country holds to be void in its nature and essence to be avoided. 5 
If the Scottish courts were to put any question to the English courts in this 
case, it would be this: What do you hold as to the original validity of such a mar- 
riage? The question cannot properly be regarded as it now stands when time and 
accident have rendered that which was essentially bad virtually good by protecting 
it from being assailed. But the question is: What answer would the courts of 
_ England have returned immediately upon the marriage or upon the birth of the 
respondent, or, it may be added, at any time during the lives of both the parents? 
The answer to that question would not have been, that the marriage was good 
and valid until it was impeached, but that it was void and liable to be proved to 
be so during the lives of the parties to it. It appears to me to be a mistake to 
suppose that in this case the Scottish courts will put any question at all to the 
English courts. The question of legitimacy having relation to real estate is a 
question which each country will answer for itself, and will not ask the aid of 
another country to determine it. That this is the rule of all countries with respect 
_ to the title to real property appears from the passages in the jurists cited in the 
course of the argument, and is established by the case to which such frequent 
reference has been made, that of Doe d. Birtwhistle v. Vardill (1). The Court of 
Session, therefore, ought in this case to have refused to hear the English law 
declaring legitimate a person whom, from being the offspring of an incestuous and 
criminal marriage, they would themselves have pronounced to be illegitimate, and 
upon the assumption on which the argument proceeded they ought to have held 
that the respondent was not the lawful heir male of tailzie and provision of Sir 
Thomas Livingstone. On these grounds I agree with my noble and learned friends 
that the Court of Session was wrong, and that the interlocutor must be reversed. 


Appeal allowed. 


ABERDEEN RAIL. CO. v. BLAIKIE BROTHERS 


[House or Lorps (Lord Cranworth, L.C., and Lord Brougham), May 18, 30, 31, 
1858, July 20, 1854] 


[Reported 2 Eq. Rep. 1281; 23 L.T.0.8. 815; 1 Macq. 461] 


Company—Director—Duty of director—Promotion of interests of company— 
Prohibition against entering into contract on behalf of company with himself 
or firm or company of which he is a member—Companics Clauses Consolida- 
tion Act, 1845 (8 ¢ 9 Vict., c. 16), s. 86. 

It is the duty of a director of a company so to act as best to promote the 
interests of the company. That duty is of a fiduciary character, and no one 
who has such duties to discharge can be allowed to enter into engagements in 
which he has, or can have, a personal interest which conflicts, or possibly may 
conflict, with the interests of the company. A director, therefore, is precluded 
from entering on behalf of the company into a contract with himself or with a 
firm or company of which he is a member, and so strictly is this principle 
adhered to that no question can be raised as to the fairness or unfairness of a 
contract so entered into. The application of the principle is not affected by 
s. 86 of the Companies Clauses Consolidation Act, 1845 [3 Hatspury’s Srarurrs 
(2nd Edn.) 311], which provides that if a director ‘‘be either directly or 
indirectly concerned in any contract with the company, or participate in any 
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manner in the profits of any work to be done for the company .. . the office of 
such director shall become vacant.”’ 


Notes. Applied: Stears v. South Essex Gas Light and Coke Co. (1860), 7 
Jur.N.S. 447; Flanagan v. Great Western Rail. Co. (1868), L.R. 7 Eq. 116. Fol- 
lowed : Imperial Mercantile Credit Association v. Coleman (1870), 6 Ch. App. 562, n. 
Distinguished: Murray v. Epsom Local Board, [1897] 1 Ch. 85. Considered: 
Costa Rica Rail. Co. v. Forwood, [1901] 1 Ch. 746. Applied: Transvaal Lands Co., 
Ltd. v. New Belgium (Transvaal) Land and Development Co., Ltd., [1914-15] All 
E.R.Rep. 987; Re Thomson, Thomson v. Allen, [1930] 1 Ch. 208; Bell v. Lever 
Bros., Ltd., [1931] All E.R.Rep.1. Considered: Regal (Hastings) Ltd. v. Gulliver, 
[1942] 1 All E.R. 878. Distinguished: Re Mulholland’s Will Trusts, Bryan v. 
Westminster Bank, Ltd., [1949] 1 All E.R. 460. Referred to: Armstrong v. Jack- 
son, [1916-17] All E.R.Rep. 1117; Wright v. Morgan, [1926] All E.R.Rep. 201. 

As to the duties and liabilities of directors, see 6 Hausspury’s Laws (8rd Edn.) 
293 et seq.; and for cases see 10 Dicust (Repl.) 1241-1243, 1267, 1268. 


Cases referred to: 

(1) Keech v. Sandford (1726), Sel. Cas. Ch. 61; 2 Eq. Cas. Abr. 741; Cas. temp. 
King, 61; 25 E.R. 228, L.C.; 43 Digest 683, 720. 

(2) Whelpdale v. Cookson (1747), 1 Ves. Sen. 9; 27 E.R. 856, L.C.; 48 Digest 
UTS 2102. 

(3) Hx parte James (1803), 8 Ves. 837; 82 E.R. 885, L.C.; 48 Digest 779, 2193. 

(4) York Buildings Co. v. Mackenzie (1795), 8 Bro. Parl. Cas. 42; 8 E.R. 4382, 
H.L.; 43 Digest 784, 2239. 

(opaloster v. Oxford, ete., Rail.-Co. (1858), 15 CB. 200; 22 inde 2 ee 8 
i.T.0.8. 224; 17 Jur. 167; 1 W.R. 151; 1388 H.R. 1174; 10 Digest: (Repl.) 
1239, 8724. 

(6) Campbell v. Walker (1800), 5 Ves. 678; 81 E.R. 801; 48 Digest 780, 2209. 

(7) Ex parte Lacey (1802), 6 Ves. 625; 31 E.R. 1228, L.C.; 43 Digest 780, 2202. 


Also referred to in argument: 

Fox v. Mackreth (1788), 2 Bro.C.C. 400, L.C.; affirmed (1791), 2 Cox, Eq. Cas. 
320; 30 H.R. 148; sub nom. Muackreth v. Fox, 4 Bro. Parl. Cas. 258, Hb 
43 Digest 780, 2206. 

Murphy v. O’Shea (1845), 8 I.Eq.R. 329; 2 Jon. & Lat. 422; 43 Digest 834, n. 

Coles v. Trecothick (1804), 9 Ves. 234; 1 Smith, K.B. 233; 82 E.R. 592, L.C.; 
43 Digest 779, 2196. 

Lord Selsey v. Rhoades (1824), 2 Sim. & St. 41; 57 E.R. 260; on appeal (1827), 
1 BU.N.S. 1; 4 E.R. 774, H.L.; 84 Digest (Repl.) 34, 114. 


Appeal from a decision of the Court of Session in an action brought by the 
respondents, Blaikie Brothers, ironfounders and engineers at Aberdeen, against the 
appellants, the Aberdeen Rail. Co., for specific performance of a contract to accept 
iron chairs and, alternatively, for damages for breach of contract in not accepting 
part of the chairs. 

The respondents in their summons set forth the grounds of action and relief in 
substance as follows. Alexander Gibb, a civil engineer, acting as resident engineer 
for and on behalf of the Aberdeen Rail. Co., having prepared a specification of 
chairs required for the permanent road of the railway, and having on or about 
Jan. 19, 1846, being the date of the specification, communicated the same to John 
Blaikie the youngest, one of the partners of the firm of Blaikie Brothers, with a 
view to the respondents contracting for the manufacture and supply of the chairs, 
John Blaikie, the youngest, on Feb. 6, 1846, addressed an offer to Alexander Gibb 
to furnish the chairs for the railway, agreeably to the plan and specifications, to be 
delivered at Aberdeen at the price of £8 10s. per ton. On the same day A. Gibb, 
acting for and on behalf of the railway company, addressed to John Blaikie, the 
youngest, on behalf of the respondents, the following acceptance of the said offer : 
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‘As authorised by the directors of the Aberdeen Rail. Co., I hereby accept your 
offer for supplying the chairs for the permanent road of the Aberdeen Railway, 
at the rate of £8 10s. per ton, delivered at Aberdeen, the chairs to be supplied 
in every respect of the quality and dimensions stated in the specification of date 
Jan. 19 last, signed by me, and the quantity to be performed, and to which this 
acceptance is meant to refer, is also stated in this specification, and the period 
of delivery.’’ 


The quantity of chairs stated in the specification was 78,131 joint chairs, and 312,531 
intermediate chairs, or, when reduced to weight, the whole quantity to be supplied 
amounted to 4,150 tons of chairs. Before any of the chairs had been supplied to 
the railway company, or required by them to be delivered, the company requested 
the respondents to adopt Messrs. Ransome and May’s patent mode of casting the 
chairs, which request the respondents had agreed to comply with. The respondents 
had already implemented their part of the contract to the extent of furnishing and 
delivering to the company at such times and in such quantities as they required 
for the construction of the permanent road of their railway with reference to the 
state and progress of their works, 2,710 tons of chairs, manufactured in terms of the 
aforesaid specification and subsequent agreement as to the patent mode of casting. 
The respondents pleaded that they were able and willing further to implement the 
contract by furnishing and delivering to the company the remaining quantity of 
chairs contracted for, to wit, 1,440 tons of chairs; but the company refused to 
implement the contract by receiving delivery of the same. The respondents prayed 
that the company might be ordered either specifically to perform the contract by 
accepting delivery, or to make payment to the respondents of £7,000, or such other 
sum as should be ascertained to be the amount of the loss and damage sustained 
by the respondents. 

The company pleaded, first, that Mr. Gibb had no authority to bind them; 
secondly, that they never contracted in manner and form as alleged; thirdly, that at 
the time when the agreement was entered into, viz., on Jan. 19 and Feb. 6, 1846, 
Thomas Blaikie, one of the respondents and a partner in the respondent firm, was 
a director and chairman of the company, and continued to hold those offices until 
Feb. 25, 1846, when he resigned on the ground that a firm with which he was 
connected had accepted employment, and was performing work, for the railway. 
The company pleaded that 

‘under the Companies’ Clauses Consolidation Act, 1845 [see s. 86], any such 

contract or agreement, to which the plaintiff Thomas Blaikie was a party while 

he remained a director of the company, was illegal, and cannot be enforced.’ 


The principal question arose on the third plea, in a form analogous to a demurrer 
in England. The Court of Session pronounced the following order : 


“Find, that the circumstance of Mr. Thomas Blaikie, one of the [respondents], 
having been a director of the Aberdeen Rail. Co. for some months before and 
on Feb. 6, 1846, and having thereafter continued to act as such, and not having 
resigned the office of director till on or about Feb. 25. 1846; is not fatal to the 
validity of the contract.”’ 

From that order the company now appealed. 


Sir Richard Bethell, Q.C., and E. Gordon (of the Scottish Bar) for the appellants. 
folt, Q.C., and Macfarlane (of the Scottish Bar) for the respondents. 


Their Lordships took time for consideration. 


July 20, 1854. The following opinions were read. 


LORD CRANWORTH, L.C.—The ground relied on by the appellants is that 
Mr. Thomas Blaikie, holding as he did the situation of chairman of the board of 
directors, was a trustee for the company, or, at all events, that as between himself 
and the company he was subject to the same objections as those which affect a 
trustee in his relation to the cestui que trust, whose interests he is to protect, so that 
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he could not make any contract for his own benefit in relation to the affairs of the 
company. Messrs. Blaikie, on the other hand, contended, first, that no such 
defence is set up by the pleas in defence, for that the third plea is not founded on 
any general doctrine as to the duties of trustees, but on the special provisions of 
the Companies Clauses Consolidation Act, 1845, and that those clauses do not 
support the proposition contended for. Secondly, they say, even supposing any 
general question to be properly raised by the plea, still that no such general rule 
exists in Scotland which would prevent a director from entering, on behoof of the 
company whose affairs he was managing, into a contract with a firm of which he 
is a member. 

Disregarding for the present the statute, I will proceed to consider the more 
general question, which divides itself into two branches—first, is any such general 
question raised by the pleas, and, secondly, if it is, then what is the law of Scotland 
on this subject? The language of the third plea is as follows : 


‘‘Under the Companies Clauses Consolidation Act, 1845, any such contract or 
agreement to which the plaintiff, Mr. Thomas Blaikie, was a party, while he 
remained a director of the company, was illegal and cannot be enforced.”’ 


The respondents contend that the plea raises no question as to the invalidity of the 
contract arising from Mr. Blaikie’s situation as director, except so far as that 
invalidity is created by the statute, and so the general law on this head is not 
properly in controversy. But is this so? In order to test the accuracy of this 
argument we must assume the law to be such as the appellants contend for, namely, 
that, as a general rule, no director can enter into a contract on behalf of the company 
with a firm in which he is a partner. What the plea insists on is that the contract 
entered into by Mr. Blaikie when he was director, is incapable of being enforced, 
because it is avoided by an Act of Parliament. The proposition itself, that is, the 
invalidity of the contract by reason of the character which Mr. Blaikie sustained, 
is distinctly brought forward. The objection ex hypothesi is valid, but a wrong 
reason is alleged in its support. I confess this seems to me to be immaterial. 
The object of pleading is to compel the litigant parties to state distinctly the facts 
on which their title to relief rests. If this is done, the court is bound to apply the 
law. The only error (assuming the law to be such as the appellants contend it 
to be) is, that the words ‘‘under the Companies Clauses Consolidation Act, 1845,”’ 
with which the third plea commences, ought to be struck out. But surely this 
cannot invalidate the plea, so as to prevent the court from applying the law to the 
facts which correctly appear. I must advise your Lordships, therefore, to hold that, 
if, on general principles of law, the contract was one incapable of being enforced, 
there is sufficient on the pleadings to enable your Lordships to decide in conformity 
with those principles. 

This, therefore, brings us to the general question, whether a director of a railway 
company is or is not precluded from dealing on behalf of the company with himselt 
or with a firm in which he is a partner. The directors are a body to whom is 
delegated the duty of managing the general affairs of the company. A corporate 
body can only act by agents, and it is, of course, the duty of those agents so to act 
as best to promote the interests of the corporation whose affairs they are conducting. 
Such an agent has duties to discharge of a fiduciary character towards his principal, 
and it is a rule of universal application that no one having such duties to discharge 
shall be allowed to enter into engagements in which he has or can have a personal 
interest conflicting or which possibly may conflict with the interests of those whom 
he is bound to protect. So strictly is this principle adhered to that no question 
is allowed to be raised as to the fairness or unfairness of a contract so entered into. 
It obviously is, or may be, impossible to demonstrate how far in any particular 
case the terms of such a contract have been the best for the cestui que trust which 
it was impossible to obtain. It may sometimes happen that the terms on which a 
trustee has dealt or attempted to deal with the estate or interests of those for whom 
he is a trustee have been as good as could have been obtained from any other 
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person; they may even at the time have been better. But still so inflexible is the 
rule that no inguiry on that subject is permitted. 

The English authorities on this subject are numerous and uniform. The principle 
was acted on by Lorn Kina in Keech v. Sandford (1), and by Lorp HarpwiIckE, 1n 
Whelpdale v. Cookson (2), and the whole subject was considered by Lorp Expon 
on a great variety of occasions. It is sufficient to refer to what fell from that very 
able and learned judge in Ex parte James (8). It is true that the questions have 
generally arisen on agreements for purchases or leases of land, and not, as here, on 
a contract of a mercantile character. But this can make no difference in principle. 
The inability to contract depends not on the subject-matter of the agreement, but 
on the fiduciary character of the contracting party, and I cannot entertain a doubt 
of its being applicable to the case of a party who is acting as manager of a mercan- 
tile or trading business for the benefit of others no less than to that of an agent 
or trustee employed in selling land. 

Was, then, Mr. Blaikie so acting in the case now before us? If he was, did he, 
while so acting, contract, on behalf of those for whom he was acting, with himself? 
Both these questions must obviously be answered in the affirmative. Mr. Blaikie 
was not only a director, but, if that was necessary, the chairman of the directors. 
In that character it was his bounden duty to make the best bargains he could for 
the benefit of the company. While he filled that character, viz., on Feb. 6, 1846, 
he entered into a contract on behalf of the company with his own firm for the 
purchase of a large quantity of chairs at a certain stipulated price. His duty to the 
company imposed on him the obligation of obtaining these iron chairs at the lowest 
possible price. His personal interest would lead him in an entirely opposite direc- 
tion—would induce him to fix the price as high as possible. This is the very evil 
against which the rule in question is directed; and I see nothing whatever to 
prevent its application here. I observe that Lorp FuLLerron seemed to doubt 
whether the rule would apply where the party whose act or contract is called in 
question, is only one of a body of directors not a sole trustee or manager. But, with 
all deference, this appears to me to make no difference. It was Mr. Blaikie’s duty 
to give to his co-directors, and through them to the company, the full benefit of all 
the knowledge and skill which he could bring to bear on the subject. He was 
bound to assist them in getting the articles contracted for at the cheapest possible 
rate. As far as related to the advice he should give them, he put his interest in 
conflict with his duty, and whether he was the sole director, or only one of many, 
can make no difference in principle. The same observation applies to the fact, that 
he was not the sole person trading with the company. He was one of the firm of 
Blaikie Brothers with whom the contract was made, and so was interested in 
driving as hard a bargain with the company as he could induce them to make. 

It cannot be contended that the rule to which I have referred is one confined 
to the English law, and that it does not apply to Scotland. It so happens that one 
of the leading authorities on the subject is a decision of this House on an appeal 
from Scotland. I refer to York Buildings Co. v. Mackenzie (4), decided by your 
Lordships in 1795. There the respondent, Mackenzie, while he filled the office of 
common agent in the sale of the estates of the appellants, who had become insolvent, 
purchased a portion of them at a judicial auction, and though he had remained in 
possession for above eleven years after the purchase and had entirely freed himself 
from all imputation of fraud, yet this House held that, filling as he did an office 
which made it his duty both to the insolvents and their creditors to obtain the 
highest price, he could not put himself in the position of purchaser and so make 
it his interest that the price paid should be as low as possible. This was a very 
strong case, because there had been acquiescence for above eleven years. The 
charges of fraud were not supported—the purchase was made at a sale by auction. 
Lorp Epon and Srr Wiiuram Grant were counsel for the respondent, and, no 
doubt, everything was urged which their learning and experience could suggest in 
favour of the respondent. But this House considered the general principle one 
of such importance, and of such universal application, that they reversed the decree 
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of the Court of Session, and set aside the sale. The principle, it may be added, 
is found in, if not adopted from, the civil law. In the Diorsr (Lib. xviii, t. 1, 
c. 34, s. 7) is the following passage : 


‘Tutor rem pupilli emere non potest; idemque porrigendum est ad similia, id 
est, ad curatores, procuratores, et qui negotia aliena gerunt.”’ 


In truth, the doctrine rests on such obvious principles of good sense, that it is 
dificult to suppose that there can be any system of law in which it would not be 
found. 

It was argued that here the contract ultimately acted on was not entered into 
while Mr. Blaikie was director, for, though a contract had been entered into in 
February, yet that contract was afterwards abandoned and new terms agreed on in 
the following month of June. This, however, is not a true representation of the 
facts. The contract of February was, it is true, afterwards modified by arrangement 
between the parties, but this cannot vary the case. If, indeed, the contracting 
parties had in June unconditionally put an end to the original contract so as to 
release each other from all obligation, the one to purchase and the other to sell 
at a stipulated price, the case would have assumed a different aspect. But this was 
not done. The contract of June was not a contract entered into between parties 
on the footing of there being no obligation then binding on them, but an agreement 
to substitute one contract for another supposed to be binding. Messrs. Blaikie did 
not say to the directors in June: ‘‘We have no binding contract with you, but we 
are now willing to contract.’’ What they said amounted in fact to this: ‘We 
have a contract which was entered into in February, but we are ready if you desire 
to modify it.’’ To hold that this in any manner cured the invalidity of the original 
contract would be to open a wide door for enabling all persons to make the rule in 
question of no force. 

It was further contended that, whatever may be the general principle applicable 
to questions of this nature, the legislature has, in cases of corporate bodies like 
this, modified the rule. The Companies Clauses Consolidation Act, 1845, s. 86, 
it was argued, has impliedly, if not expressly, recognised the validity of the contract 
by enacting that its effect shall be to remove the director from his office, indicating 
thereby that a binding obligation would have been created which would render the 
longer tenure of the office of director inexpedient. Your Lordships were referred 
to Foster v. Oxford, etc., Rail. Co. (5). That was an action for breach of a contract 
under seal, whereby the defendants covenanted with the plaintiffs (as in the case 
now before your Lordships) to purchase from them a quantity of iron. The defen- 
dants pleaded that at the time of the contract one of the plaintiffs was a director 
of their company, and to this plea there was a general demurrer. That such a 
contract would in this country be good at common law is certain. The rule which 
we have been discussing is a mere equitable rule, and, therefore, all that the 
Court of Common Pleas had to consider was how far the contract was affected by 
the statute. The decision was, that the statute left the contract untouched, and 
that its operation was only to remove the director from his office. Sections 85 and 
86 of the Act of 1845, on which the court proceeded, were in the same words as 
ss. 88 and 89 of the Companies Clauses Consolidation (Scotland) Act, 1845, and the 
counsel at your Lordships’ Bar relied on this decision as being strictly applicable to 
the case now under appeal. But there is a clear distinction between them. In 
Scotland there is no technical division of law and equity [By s. 24 of the Supreme 
Court of Judicature Act, 1873 (see now s. 36 of the Supreme Court of Judicature 
(Consolidation) Act, 1925) it was provided that, as from Nov. 2, 1874, law and 
equity in England were to be administered concurrently]. The whole question, 
equitable as well as legal, was before the Court of Session. All which the Court of 
Common Pleas decided was that a contract clearly good at law was not made void 
by an enactment that its effect should be to deprive one of the contracting parties 
of an office. 
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That decision will not help the respondents unless they can go further, and show 
that the statute had the effect of making valid a contract which is bad on general 
principles enforceable here only in equity and not recognised in our courts of 
common law. I can discover no ground whatever for attributing to the statute any 
such effect. Its provisions will still be applicable to the case of directors who 
become interested in contracts as representatives or otherwise, and not by virtue 
of contracts made by themselves. I have, therefore, satisfied myself that the Court 
of Session came to a wrong conclusion; and that the third plea was a sufficient 
answer to the plaintiff’s case. I, therefore, move that the judgment of the court 
below be reversed. 


LORD BROUGHAM.—I also arrive at the conclusion that the law of Scotland 
differs in no respect from the law of England upon this matter, and it is very 
important that it should be understood that there is no such difference between the 
two systems of jurisprudence. The cases which have been referred to, Whelpdale v. 
Cookson (2) and chiefly Ex parte James (3), in bankruptcy, clearly lay down what 
the law of England upon the point is. Lorp Expon, either in Ex parte James (3) 
or in Campbell v. Walker (6) or in Ha parte Lacey (7) goes even further than 
Lorp Harpwicke did in Whelpdale v. Cookson (2), and considers (though he 
expresses it, no doubt, with the respect due to that eminent judge, rather as a grave 
doubt than as a well-matured opinion) that Lorp Harpwicxe did not go far enough 
in giving effect to this principle when he said that it was possible that the assent 
of the creditor might validate the sale. 

How far the two systems of law are the same upon this very important question 


4 appears, not only from that to which my noble and learned friend has adverted, 


namely, York Buildings Co. v. Mackenzie (4), which is the ruling case upon this 
subject, and which was decided upon an appeal from Scotland, and according to 
the principles of Scottish law in this House, but it also appears, from the fact that 
in that case a distinct reference was made, at least in the argument at the Bar, to 
the English law authorities, and to the very case of Whelpdale v. Cookson (2). Ea 
parte James (3) could not have been referred to, because it was decided some 
years afterwards, but Whelpdale v. Cookson (2) is referred to in the argument at the 
Scottish Bar, as well as the passage in the Dicesr from the Roman law which my 
noble and learned friend has read. It is also to be observed that, not only were 
the English cases cited in Scotland in that instance, but conversely, the Scottish 
case of York Buildings Co. v. Mackenzie (4) is referred to afterwards in the English 


" cases—repeatedly at the Bar, and once or twice, I think, by Lorp Expon himself in 


disposing of English cases. 

York Buildings Co. v. Mackenzie (4) was, as has been observed, after eleven years 
of possession; and it is remarkable, too, that there was no fraud whatever found 
imputable to Mr. Mackenzie, the purchaser in that case. I think that, in the 
account of the subsequent proceedings, though not in the court below, it appears 


_ that so entirely bona fide was Mr. Mackenzie’s possession found to be that the rule 


of the civil law, happily the rule in Scotland, though most unfortunately never 
introduced into our jurisprudence, namely, that ‘‘fruges bona fide perceptae et 
consumptae’’ are to be held to be the property of the party who is ultimately held 
not to have the title, was applied in the case of Mackenzie. So entirely free from 
all imputation of fraud was he found to be that he was allowed not merely to remain 
in undisputed and undisturbed possession of the rents and profits of the estate 
during those eleven years, that is, up to the period of the appeal, because the rule 
of bona fide consumption applies not only up to the time of a decision against him 
in the court below, but up to the final decision of the Court of Appeal. Accordingly, 
Mr. Mackenzie's bona fides was found to be so unimpeachable and his conduct in 
the whole transaction was found to be so entirely without fraud that not only did 
the court below find the other party liable to costs because they had charged him 
with fraud, which the court at the first decided in his favour, but afterwards he was 
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adjudged to have the whole of the expenses allowed to him to which he had been 
put in ornamental improvements upon the estate. 

That is certainly one very strong instance of the application of the rule. Perhaps 
it is stronger than any other within our recollection, because in that case it clearly 
shows that so entirely was the opinion of the court in favour of the rule, that even 
while they held that the transaction could not be sustained, but that his purchase 
was invalid, they nevertheless decreed him possession of the rents and profits, 
and also to be allowed for the expenses of the improvement. In that case, my Lords, 
I must also observe that it was not merely the decision of this House which set 
the court below right upon a point of Scottish law, as it has once and again done, 
but the Scottish law appears to have been by no means distinctly maintained by the 
court below to be as it was ultimately found not to be by your Lordships’ decision, 
for, in the first instance, they decided against the party seeking to set aside the 
sale, but the court afterwards by a narrow majority set aside the sale. Then 
again came both parties to appeal against this second decision, and then by a 
narrow majority again the court refused to set aside the sale, and found, as I have 
already stated, that in respect of the charge of fraud, the defendant, Mr. Mackenzie, 
was entitled to his expenses. 

Therefore, it cannot be said to have been at all the understanding of the Court of 
Session that the law was in favour of such purchases at the time when you find 
these two conflicting decisions in the court below, and each by such a very narrow 
majority. I also agree with my noble and learned friend that the decision in 
I'oster v. Oxford, etc., Rail. Co. (5), in the Common Pleas, upon which great reliance 
was placed at your Lordships’ Bar does not apply to this case, because ‘there the 
transaction was past all doubt valid at common law, though not in equity. If the 
Common Pleas had had an equitable jurisdiction as well as a common law jurisdic- 
tion, the anomaly never could have happened of a transaction being found legal. 
and valid in that court, which could not stand examination on the other side of 
Westminster Hall. 

Appeal allowed. 
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NATIONAL EXCHANGE CO. OF GLASGOW v. DREW 
AND ANOTHER 


[House or Lorps (Lord Cranworth, L.C., Lord Brougham and Lord St. Leonards), 
February 27, March 1, 2, 5, 9, 1855] 


[Reported 25 L.T.0.S. 223; 2 Macq. 103] 


Company—Director—Fraudulent representation—Inducement to take shares— 

Inability of company. 

The appellants, bankers and brokers, sued the respondents for money lent to 
them to purchase shares in the company. The respondents pleaded that the 
directors of the company had in their annual report falsely represented the 
affairs of the company to be flourishing, whereas it was insolvent, and that 
they had declared large dividends which, in fact, were paid out of capital. The 
respondents also said that B., the manager of the company, had falsely repre- 
sented the shares to be of great value, thus inducing the respondents to purchase 
them, and at the same time, on behalf of the company, he offered to advance 
the money necessary to make the purchase, promising that the company would 
hold the shares for the respondents until they could be sold at a profit, without 
the respondents being called upon for the price. The respondents said that, 
relying on these representations, they agreed to this arrangement, and B. 
bought and paid for the shares, which he retained. 

Held: where directors of a company in the discharge of their duties made 
fraudulent representations about the financial position of the company and so 
induced persons to buy shares in the company the company was liable for those 
misrepresentations; in the present case, the transaction must be looked 
at as a whole, the so-called loan being part of the machinery for giving effect 
to the fraud; and, therefore, the matters pleaded by the respondents constituted 
a good defence to the action. 


Notes. Considered: Re North Shields Quay and Improvements Co., Davidson's 
Case (1858), 4 K. & J. 688; Re National Patent Steam Fuel Co., Ex parte Worth 
(1859), 4 Drew. 529; Re Royal British Bank, Nicol’s Case (1859), 3 De G. & J. 387: 
Barry v. Croskey (1861), 2 J. & H. 1. Applied: Ludgater v. Love. [1881-5] All 
In.R.Rep. 270. Referred to: Eastern Counties Rail. Co. v. Hawkes (1855), 5 
H.L.Cas. 831; Re Royal British Bank, Brockwell’s Case (1857), 4 Drew. 205: Re 
Home Counties and General Life Assurance Co., Hx parte Woolaston (1859), 
7 W.R. 540; Re Overend, Gurney & Co., Ex parte Oakes and Peek (1867), L.R. 
3 Inq. 576; Western Bank of Scotland v. Addie, Addie v. Western Bank of Scotland 
(1867), L.R. 1 Se. & Div. 145; Armstrong v. Strain, [1951] 1 T.L.R. 856. 


Cases referred to : 
(1) Burnes v. Pennell (1849), 2 H.L.Cas. 497; 14 L.T.0.S. 445; 9 Ti.R. 1181: 
sub nom. Burnes vy. Pennell, Forth Marine Insurance Case, 13 Jur. 897, 
H.L.; 9 Digest (Repl.) 367, 2348. : 
(2) Cornfoot v. Fowke (1840), 6 M. & W. 358: 9 L.J. Ex. 297; 4 Jur. 919: 151 
E.R. 450; 1 Digest (Repl.) 688, 2435. | 
Also referred to in argument : 


Gerhard v. Bates (1858), 2 E. & B. 476; 22 L.J.Q.B. 364: 
Jur. 1097; 1 W.R. 383; 1 C.L.R. 868; 118 E.R. 845; 
6783. ve 
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Wontner v. Shairp (1847), 4 C.B. 404; 4 Ry. & Can. Cas. 542; 17 LidtG. Rives: 
9 L.1.0.8. 148; 11 Jur. 873; 186 E.R. 563; 9 Digest (Repl.) 257, 1632. 
Langridge v. Levy (1837), 2 M. & W. 519; 6 L.J.Ex. 137; affirmed sub nom. 
Levy v. Langridge (1838), 4 M. & W. 887; 150 E.R. 1408; sub nom. Levi v. 
Langridge, 1 Horn. & H. 325; 7 L.J.Ex. 387, Ex. Ch.; 35 Digest (Repl.) 538, 
ATR. 

Fuller v. Wilson (1842), 3 Q.B. 58; 2 Gal. & Dav. 460; I1 LJ OUR 250 6. tue. 
799; 114 E.R. 429; on appeal, 3 Q.B. 68, 1009; 1 Digest (Repl.) 684, 2436. 

Evans v. Collins (1843), 5 Q.B. 804; 1 Dav. & Mer. 72; 12 L.J.Q.B. 3395.7 nate 
743; 114 E.R. 1458; reversed sub nom. Collins v. Evans (1844), 5 OLB 620, 
1 Dav. & Mer. 669; 13 L.J.Q.B. 180; 2 L.T.0.8. 425; 8 Jur. 345; 114 E.R. 
1459, Ex. Ch.; 35 Digest (Repl.) 30, 214. 


Appeal from a decision of the Court of Session whereby the court held certain 
defences to an action for money lent relevant in law, z.e., good on demurrer. 

The appellants were the National Exchange Co. of Glasgow, a joint-stock company 
established in 1845 for the purpose of making advances on railway stocks and other 
securities, and for discounting bills and carrying on every kind of banking business. 
They afterwards added sharebroking to their other business. The respondents 
were holders of 1,130 shares in the company. In October, 1847, the respondents, 
wishing jointly to purchase 240 additional shares, instructed the manager of the 
company to purchase them, and the company, through their manager, acted as 
the brokers for the purchase. The company also advanced the money to the 
respondents wherewith to make the said purchase. Afterwards, the respondents 
having repudiated the contract, were sued by the company for the amount advanced 
to purchase the shares, viz., £600, with interest at 8 per cent, and commission 
for purchasing the shares. In their defence the respondents stated that at the 
first annual meeting of the company, held on Sept. 17, 1846, the shareholders were 
presented with a report stating that the company’s affairs were in a prosperous 
state, and a dividend of £8 6s. 8d. per cent. was declared, and accordingly paid. 
At the second annual meeting in September, 1847, another favourable report was 
submitted, and a dividend of 8 per cent. declared, besides leaving reserved profits 
exceeding £5,500. This report, 1t was alleged, was entirely delusive, for no suf- 
ficient allowance had been made for bad debts, and the company, so far from being 
in a situation to pay a dividend, was insolvent. Large losses had arisen from gross 
neglect and mismanagement on the part of the directors and their manager Mr. 
Barlow, who had, on his own authority, made large loans on inadequate security. 
About October, 1847, before the shareholders were aware of the true condition of 
the company’s affairs, the respondents were urgently solicited by Mr. Barlow, the 
manager, to purchase additional shares of the company’s stock. At that period the 
shares began to fall in the market, and the directors were anxious to counteract 
rumours unfavourable to the stability of the concern. The manager assured the 
respondents that the company would advance the necessary funds for purchasing 
the shares and that the stock would be held until it could be sold at a profit without 
the respondents being called upon for any contribution in money. The respondents, 
relying on the representations given by the directors in their reports, and the 
assurances of the manager Mr. Barlow, bought 240 shares. The company acted as 
brokers in purchasing the shares and paid the price, and the transfers were taken 
in favour of the respondents jointly, and remained in the company’s hands. The 
respondents said that they were prevailed on to enter into this transaction by gross 
fraud and misrepresentation; the reports of the directors and the statements of 
the manager were a tissue of falsehoods; and at the time when the company 
undertook to act as brokers for the respondents and to advance the price of the 
stock, they concealed the fact that the affairs of the company were desperate, and 
that the stock which they professed to purchase was of no value, and might entail 
a serious loss to those who acquired it. The appellants contended that the above 
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plea was not a relevant defence, but the Court of Session held that it was and gave 
judgment for the respondents. The appellants appealed. 


Sir Fitzroy Kelly and Willes for the appellants. 
Sir Richard Bethell, Q.C., and Anderson, Q.C., for the respondents. 
Their Lordships took time for consideration. 


Mar. 9, 1855. The following opinions were delivered. 


LORD CRANWORTH, L.C.—This was an action brought by certain members 
of the National Exchange Co. of Glasgow to recover from the respondents the sum 
of £600 with interest and certain small charges, being, as they allege, money 
advanced by them in order to enable the respondents to purchase 240 shares in the 
company of third parties, strangers. There is no doubt that the purchase of these 
shares by the company was made upon the account of the respondents, and made 
out of the funds of the company, and the simple case made by the appellants, is 
that this was a loan of money, or in the nature of a loan of money, by them, the 
company, to the defendants, that that money has never been repaid, and, therefore, 
the company seek the repayment of that money with interest and certain expenses. 
Inasmuch as there is no doubt that the advance of money was made, the case so 
stated undoubtedly presents a prima facie case on the part of the appellants. The 
respondents set up certain defences in the court below to this claim, and the question 
is whether those defences are relevant. 

The case made by way of defence is that this advance of money was made by the 
company under circumstances which disentitled the appellants to take it as having 
created any debt due to them from the respondents, for they said that, shortly 
before the advance, the company by their directors had fraudulently represented to 
the respondents that the affairs of the company were in a flourishing state, whereas 
the company was insolvent or nearly so. The defendants say that that fraudulent 
misrepresentation induced them to enter into this transaction, into which they 
would not otherwise have entered. Secondly, they say that the company by their 
manner urged them to make the purchase, and offered, if they would do so, to 
advance the money and to take the shares as security for repayment, and said that 
they would not enforce payment till the shares could be sold at a profit. 

The question is whether any relevant defence is stated by means of this statement 
on the record? The Court of Session held that there was. Undoubtedly, if the 
contract sued on was obtained by fraudulent misrepresentations on the part of the 
appellants, no action could be sustained either in Scotland or in this or any other 
country, governed by any known system of law. I need not travel to any other 
countries, but certainly in this country and in Scotland a contract obtained by 
fraud may be treated as being no contract at all. The appellants say, however, 
that no such case is made, first, because the fraud alleged was not a fraud leading 
to the contract sued on, that is, the loan. What is sued on is the contract of loan. 
whereas the plaintiffs say that the fraud, if there were a fraud, was not connected 
with the contract leading to the loan, but was an inducement to the persons who had 
borrowed to apply the money in purchasing something at an exorbitant price, sup- 
posing the price to be exorbitant, which they would not have done had it*not been 
for the fraudulent misrepresentation. The appellants say that that does not affect 
the loan; that that was an independent transaction, which was unconnected with the 
fraud. Secondly, they say that no fraud is alleged against the appellants, but 
only fraud by the directors, which was a fraud upon the appellants and not a 
fraud by the appellants. Thirdly, they say, Supposing those difficulties were all 
removed, still that the alleged fraud is not stated with sufficient precision, and is 
merely a general allegation of falsehood, which it is impossible to meet. 

To deal with the first proposition, namely, that there is a relevant case of defence 
Stated independently of any allegation of fraud, I wish to consider the case as it 
would have stood if the appellants, instead of being a joint-stock company, had been 
& mere association of two or three individuals, or a single individual or banker. 
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Would his have been a relevant defence stated, if he had been sued? I must confess 
this case is one in which my opinion has fluctuated from time to time in the course 
of the argument, but I have, after much deliberation, come to the conclusion that, 
quite independently of this statement of fraud, a relevant defence is here stated, 
which entitles the respondents to resist the demand, even supposing that there had 
been no question of directors, no question of manager, but this had been a single 
suit by a single person carrying on business. I come to the conclusion for this 
reason—I think that the real result of this statement is not that there was a loan 
at all. The whole transaction must be stated together. What really took place 
was that the appellants (I will suppose that they were merely two individuals 
carrying on business in partnership as individuals and as brokers) say to the respon- 
dents: ‘“‘There are certain matters in the market which may be purchased and 
which are worth 50s. a share.’’ I will assume it was very much for their interest 
that the shares should be purchased, but whether they made any misrepresentation 
or not, what they really say to the respondents upon this statement is this: “If you 
wish to purchase these shares we have such confidence in their value that, if you 
like, we will, as your agents, advance the money, make the purchases, take the 
shares ourselves and hold them, and not call upon you for payment until they 
can be sold at a profit.’’ 

Suppose there were no other defence than that, having turned the thing over and 
over again in my mind, I think that it is a relevant defence, because, in truth, it 
negatives the assumption which has been proceeded on all along, that this was a 
loan. A loan means, in ordinary parlance, an advance of money upon a contract 
to repay it at the will of the lender. There was no such contract here, because the 
real meaning of this case is (assuming the statement to be accurate), not that there 
should be a right on the part of the persons who made the purchase, the company, 
to call for the repayment of the money when it should be their pleasure so to do, but 
that they should hold the shares which by their representation they were confident 
would rise and sell at a profit, and then sell them, putting so much money into the 
pocket of the persons for whom they were thus acting as agents. That may seem 
a short cut to a conclusion in this case, but I confess that I can see no answer to it. 
It appears to me that, independently of the questions which have been raised about 
fraud and as to how far the company are bound by any representations by the 
directors, and how far there are proper averments of fraud, the statements con- 
tained in the defence constitute a good, valid and relevant defence to the action. 

If I am right in saying that the whole was one transaction, that there never was a 
loan in the ordinary sense of the word, that there was merely a purchase by the 
appellants as agents for the respondents upon a special contract for being repaid 
in a particular manner, which does not constitute a loan so as to warrant this 
action, it would seem to be unnecessary to consider the other matters which have 
been argued. But I should be extremely reluctant to let the case fall through, 
as ib were, upon that short and summary statement, without explaining to some 
extent what my views would have been supposing that were not a relevant 
defence. In this part of the case also I have had from time to time the greatest 
fluctuation of opinion. 

The defences which have been insisted upon are, first, that the contract sued 
on was not a contract arising out of the alleged fraud and misrepresentation. I 
quite agree that, in order to vitiate a contract and to make it a nullity by reason 
of fraud, it must be a fraud according to the language which has been so often 
quoted, dans locum contractui, that is to say that as to the contract in question, 
if the plaintiffs were right in saying that the loan was one independent transaction, 
and the purchase another independent transaction, the circumstance that the 
defendants had been induced by the fraud of the lenders to make the alleged 
fraudulent purchase, would not vitiate the transaction of the loan. I quite accede 
to that argument. I think that if I fraudulently represent to another that something 
in the market is worth £100, when I know it is not worth 100 pence, and he says: 
“Upon the faith of your representation I will make the purchase, but I have not 
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the money’’; and if I say: ‘‘Very well, I will lend you the money,’’ I do not think 
that, when the time came at which I was entitled, according to the contract respect- 
ing the loan, to sue for the money lent, the party who had borrowed could say, 
as a defence to my action: ‘‘I should not have borrowed this money of you, if you 
had not told me the mode in which I was going to apply the money was a lucrative 
instead of being a disastrous purchase.’’ I think that would not have been a 
dolus dans locum contractui. The proper remedy in such a case would have been 
that the party who lent the money would recover the loan, and the person 
who had borrowed would have a right of action to recover by way of damages 
against the lender whatever damage he had incurred by having been fraudulently 
induced to invest the money in an improper mode. I think that course would 
certainly do complete justice. I do not think any other course would do complete 
justice in such a case, because, supposing that, instead of a loan of the exact sum, 
the purchaser had said: ‘‘This will cost £600, and I want some money for some 
other purposes. If you will lend me £1,000 I will make that purchase’’; that would 
have been equally a fraudulent misrepresentation, and a fraudulent misrepresenta- 
tion that, in one sense, led to the loan. But nobody could say that the lender 
could not recover any portion of the £1,000 in such a case. There are no means 
that I can see of apportioning the loan so made. The answer would have been in 
that case as in this: “‘If they had been separate transactions, you, the lender, 
would recover your money, and the person who was fraudulently led by you to 
invest that money in a mode in which he would not have invested it but for your 
fraud, must recover in an action of fraud, or an action of that nature, against the 
person who so deceived him.”’ 

That I take to be the law both of Scotland and of England, and I should think 
of most civilised countries. It was argued by counsel for the respondents that 
justice might be done by forcing the contract upon the person who had lent the 
money. I do not think that would be the correct mode. I know no principle nor 
authority that would enable him to do that. It would be setting off against a 
liquidated demand something that may be recovered of the nature of unliquidated 
damages. I think that, not only by the law of England and of Scotland but by the 
Jaw of all other civilised countries, that cannot be done. The inconvenience of it 
would be excessive. If a person has an actual liquidated money demand which he 
seeks to enforce and the amount is undisputed, it might be monstrously unjust to 
him to involve him in a question whether the person who is bound to pay that 
liquidated sum may or may not have a right of action against him regarding some 
entirely collateral matter—an action for a fraudulent misrepresentation, or an 
assault, or a trespass, or any other of those various wrongs which may be inflicted 
upon a man and for which he may be entitled to compensation. It is clear, in my 
opinion, that that cannot be the case, either by the law of England or the law of 
Scotland. Again, to attempt to force the lender of the money to take to the purchase, 
as it is said, might cause the greatest injustice. There might be cases in which that 
might do justice, but there might be cases in which it would be very unjust. Sup- 
pose, for instance, the purchase had been of a much larger quantity than that 
represented by the loan, is the lender of the money to take to the whole? It 
appears to me to be conclusive that neither upon principle nor upon authority 
could there be anything to warrant such a course as that. Therefore, I am of 
opinion that if the loan and the purchase had been independent transactions, I 
Should have agreed with the appellants that the dolus was not a dolus dans locum 
contractui. But, as I have already stated, I think that in this case there was no 
loan independently of the purchase. I think that the transaction cannot be 
properly described as a loan. The company wished to induce the defendants to 
purchase the shares, and for that purpose they made a fraudulent misrepresentation 
under which they offered to make the purchase for them in the terms I have 
mentioned. I think that this makes the advance of money not an independent 
loan, but a part of the machinery for giving effect to the fraud. 
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Then it was said that, taking that to be so, still there was no fraud on the part 
of the company; the fraud was a fraud by the directors, and, in fact, the company 
were not deceivers, but were deceived. The directors of this company appear to 
have had the duty of superintending, directing, managing, and transacting the 
whole business and concerns of the company. Part of that duty was to make a 
correct and honest report as to the state of the concern. They are stated to have 
done it. I will assume that in order to raise the value of the company and of the 
shares held by the company they fraudulently misrepresented the real state of the 
concern, the real amount of its assets, and the real amount of the demands upon 
it. The question is: What is the consequence of the company receiving such a 
report (if you can separate the company from the directors) and publishing it to 
the world? I confess that, in my opinion, that must be taken, as between the 
company and third persons to be a representation of the company. ‘The company as 
an abstract being can represent or do nothing. It can only act by its managers in 
its ordinary transactions, or by its directors or agents where there are duties to be 
performed by the directors. When, therefore, the directors, in the discharge of 
their duties, fraudulently and for the purpose of misleading others as to the state 
of the company, represent the company to be in a different state from that in which 
they know it to be, and the persons to whom that is addressed act upon it in the 
belief that it is true, I cannot think that that can be treated as being other than a 
misrepresentation by the company. Otherwise companies of this kind would be in 
the extraordinary predicament that they must employ agents to carry on their 
concerns, and that those agents might make representations, be they never so false, 
and never so fraudulent, and yet the company must benefit by those representations 
without being liable for fraud. It was plausibly urged that these reports were not 
made by the company, but to the company. In form, that is so. No doubt, they 
are reports made to the company, but I assume that they were made to the company 
under such circumstances that what they so report is known, and intended to be 
known, not only to the shareholders, but to all persons who may be minded to be 
shareholders, just as if they were published to the world. I repeat that I think the 
exigencies of society demand that reports so made and so circulated should be 
deemed to be the reports of the company. 

It was pressed upon us that the contrary has been held by your Lordships in 
Burnes v. Pennell (1). To every word of that decision I most entirely agree as it 
would be my duty to do even if I did not go along with the reasoning. But I do 
eo along with the reasoning. There the representation was made by a person who 
knew the subject-matter he was representing, but had no duty to perform towards 
the company, he being in the same position towards the company as if he had 
been a mere stranger. It was the duty of the directors to make a report, showing 
correctly the state of the company. It was no duty of the solicitor of the company 
to make any representation at all. He was speaking quite ultra vires when he made 
the representation which he did make, and to have bound the company by what 
he said would have been an act of very gross injustice. I think, therefore, that it 
must be taken that the representation of the state of the company made by the 
directors in their report must be taken as being a representation made by the 
company. Therefore, if there were fraudulent misrepresentations made by the direc- 
tors in their annual report to the company, and they were circulated so as to 
mislead the respondents, I think that must be taken as being the fraud of the 
company. 

It was said that the persons imposed upon were the company; that the company 
was a party imposed upon and not imposing, and that the respondents were them- 
selves part of those persons who were imposed upon, because they were the owners 
of 1,100 odd shares in the company previously to this purchase. I do not think 
that the circumstance that the person was already a shareholder would have made 
any difference in a transaction of this sort. I do not wish to bind myself on that 
subject conclusively with respect to the law of this country, but certainly by the 
law of Seotland a shareholder, even in an ordinary partnership, is considered as 
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having a distinct identity from the partnership. We see continually, in pleadings 
in actions, that both the partnership individuals sue or are sued as being indepen- 
dent parties. It is quite clear to my mind that the individual shareholders or 
partners have a right in a transaction of this sort to treat themselves as something 
different from the company, even if that could not have been the case according 
to the law of England. Therefore, I come to the conclusion, that if the directors, 
in the discharge of their duty of making annual reports, giving a correct representa- 
tion as to the state of the company, fraudulently and with a view to raising the 
value of the shares of the company, misrepresent what the state of the company is 
so that third persons, or shareholders (whom for this purpose we may treat as third 
persons), are deceived, and act upon that misrepresentation, the persons so deceived 
and so acting have a right to treat themselves as having been fraudulently deceived 
by the company. I, therefore, move your Lordships to affirm the judgment of the 
court below. 


LORD BROUGHAM.—I, as well as my noble and learned friend, have had very 
grave doubts, to say the least of it, during the course of the argument and since 
it closed, in considering the result of it whether this decree of the Court of Session 
could be affirmed. 

This company, being minded to have the value of its shares in the market kept 
up by the purchase of shares by the respondents, suggested to them that they ought 
to go into the market and buy those shares; and in order to remove any difficulty 
from their way in making that purchase, they offered to advance them a sufficient 
fund, £600 odd, by way of loan, wherewithal they might be able to make the 
purchase which the company, for their own interest, were desirous that they should 
make. So doing they make a misrepresentation of the value of the shares; they are 
really worth £50 in the market, and they represent that they are worth £100; but 
they lend the £100, or whatever may be the sum required to make the purchase, in 
order to facilitate the transaction, and it turns out that they deceived the respon- 
dents. They deceived them for they bought for £100 shares which proved not to 
be worth more than £50. 

It is quite clear that the respondents for that false representation had an action 
against those who made the misrepresentation. But are they not to repay the 
loan of money which was lent to them? Did they not voluntarily take that loan 
for the purpose of enabling them to purchase the shares? No doubt they bought 
the shares owing to the misrepresentation, and suffered a loss. But they borrowed 


* the money from the company, and are they not bound to repay that loan, though 


they may have an action against the company for the misrepresentation? If the 
company bring their action against them for the repayment of the loan, they cannot 
set off against the company any claim that they may have against them in tort 
for the misrepresentation. But are they not bound to repay the loan? No doubt, 
if the whole is taken to be one transaction, it may be liable to a different construc. 


. tion. Are they to retain the shares, and not to pay back the money which the 


company advanced to them in order to enable them to purchase the shares? My 
noble and. learned friend's view of the case is calculated to get over that difficulty, 
because, though he does not, upon the whole, deny that the judgment below may 
stand upon the ground upon which alone, be it observed, it is put, and upon which 
alone, I rather think, upon examining the pleadings, it could be put, yet, my noble 


. and learned friend, though not denying the possibility of affirming the judgment 


below upon that ground, holds that this is the real nature of the transaction, and 
thereby, I admit, if this view is well founded, it, to a certain extent, no doubt, gets 
over the difficulty that I have stated with respect to retaining the shares, such as 
they are, whatever their real value may be. 

It is said: ‘‘The manager assured the defenders that the company would advance 
the necessary funds for purchasing the shares, and that the stock would be held 
until it could be sold at a profit.’’ If it had stopped there, I should have had no 
doubt whatever that my noble and learned friend would have had a right to put 
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it in the way he did—that there was an undertaking upon the part of the company 
in lending the money not to call upon them for the repayment until that event took 
place—‘‘until the shares could be sold at a profit.’’ But I am afraid that what 
follows renders that somewhat doubtful, for, after the statement ‘‘that the stock 
would be held until it could be sold at a profit,’’ it goes on to say, ‘‘without the 
defenders being called upon for any contribution in money, the company being 
secure by the large amount of stock held upon joint account.’’ That seems to me 
to be an undertaking, not to the effect that they will not call upon the party borrow- 
ing for repayment of the money until a rise in value took place, but only an 
undertaking that he should be saved harmless from any call upon him in respect 
of those shares, ‘‘the company being secure by the large amount of stock held 
upon joint account.’”’ 

Upon the whole, my Lords, I retain very considerable doubts upon this subject. 
Had it not been for the view taken by my noble and learned friend, those doubts 
would have been so strong as to have prevented me from concurring in the judgment 
of affirmance. But, upon the view taken by my noble and learned friend, Igo 
so far with him as not to object to that judgment of affirmance. 


LORD ST. LEONARDS.—The facts of the case lie in a very small compass 
indeed. Independently of the questions which arise upon the representation made 
by the company in January in their report (upon which my noble and learned 
friend on the Woolsack has so much enlarged) there were specific representations 
made by the company, or by their manager, to the respondents. For the moment, 
I will put it out of sight, that the respondents themselves were shareholders in the 
company. : 

With respect to these reports, in which very often directors have indulged their 
fancy considerably, and not always consulted the exact facts, it is one thing to 
say how far the representations made are to affect third persons, and how far they 
are to affect the company. This is not a case in which the question is whether a 
dealing between two third parties could be affected by the representations in a 
report, which I am clearly of opinion it could not; that is to say, if John, believing 
the representations of the company, had gone into the market and bought of 
Thomas shares, which Thomas had to sell, John could never be relieved from his 
contract because he had believed the representations of the company that they were 
flourishing and paying properly a dividend out of profits, and not, as it might turn 
out, as often has been the case, out of capital. This is not that case; but it is a 
case in which, if the company made a representation, or if their manager made a 
representation which binds them, he acting as their agent, the company were to 
have the benefit of that representation, and, therefore, it is a case in which, if the 
company put forth representations which were false in order to keep up the value 
of their shares, and if, when dealing with the respondents, they were to reap a 
benefit by those representations, that benefit would throw upon them the obligation 
which attaches to persons who make false representations to those with whom they 
dealt. 

What was the situation of the company? The company were bankers, money- 
lenders, and brokers. They acted in all these capacities, and they particularly had a 
power to lend money upon shares. The allegation, therefore, is this: “‘You, the 
company, in these various characters have induced us, the respondents, to buy 
shares in a falling market, representing that they were of value, when you knew 
they were valueless, and in order to induce us to do so, you said you would advance 
us money in your capacity as moneylenders to buy them. Further, in order to 
carry on this transaction, you told us that in your capacity as brokers you would 
buy the shares for us in the market, acting as our brokers. Consequently, we fell 
into this trap (for such it must be considered to be). We said we would take the 
shares, if you would advance the money, with the assurance that it would be all 
profit and no loss, and that the company would be perfectly secure.’’ What was 
the way in which it was attempted to carry the transaction into effect? The com- 
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pany were acting as brokers for these persons. They show by their proceedings 
that they were acting as agents in the purchase, upon an advance of money. It 
shows simply only one transaction. Therefore, I cannot say that I participate in 
the doubts expressed by my noble and learned friends. I have looked throughout at 
this case as one in which there was one transaction. The measure of the value 
of the property is the measure of the money advanced. They are co-equal. ‘The 
shares never were of that value, one knows, but they were the representatives of 
that value. The whole sum is a sum advanced which is called a loan, and that loan 
constituted the purchase-money. If there had been no loan, there would have been 
no purchase. The purchase and the loan were precisely one transaction, although 
consisting of two parts. I never have been embarrassed by considering the loan as 
a separate transaction. The company would never have lent the respondents five 
shillings upon any separate transaction without security; they would not have 
advanced them five shillings for any collateral purpose. But, in order to keep the 
shares up in the market, and to throw upon the respondents the liability which 
these shares would impose upon them, they advanced the money and got half per 
cent. commission upon the advances. That was a transaction, the temptation to 
which they could not resist. It was a transaction founded upon misrepresentation 
and fraud. What do they themselves say in their own declaration? By way of 
excuse In suing the respondents for the whole of the money advanced, which repre- 
sented the whole of the purchase-money, they proceed to say that the shares are 
not saleable in the market, that is to say, in other words, the shares are valueless. 
That is their excuse for suing the respondents, whom they induced to make this 
purchase, for the whole of the purchase-money. 

I have certainly come to the conclusion that if representations are made by a 
company fraudulently for the purpose of enhancing the value of their stock, and 
they induce a third person to purchase stock, those representations so made by them 
for that purpose bind the company. I consider representations by the directors of 
a company as representations by the company, although they may be representa- 
tions made to the company. It is their own representation. What is the first 
act which takes place at any such meeting as that at which this report was read? 
The first thing which takes place at every such meeting in Scotland and in England is, 
that, if there is not a rejection, there is an adoption of the report. Then, I say, 
the report is the act of the company, and not simply of the directors. It does 
not stand as the simple statement of the directors. It becomes the act of 
the company by the adoption of the report, and sending it forth to the world 
as a true representation of their affairs. If that representation is made use 
of in dealing with third persons for the benefit of the company, it subjects the 
company to liability for the loss which may accrue to a party who deals trusting 
to those misrepresentations. 

The cases have been very much discussed, and a good deal of argument has turned 
upon representations by agents. I think we need not embarrass ourselves much with 
that question here, because I consider that here it is made out that the representa- 
tions were by the company. There is no doubt that Mr. Barlow was the manager 
of the company, that Mr. Barlow was acting in conformity with the views of the 
directors, and that Mr. Barlow was the man who had the power to advance the 
money. That is the main point upon which everything turns. He was the person 
who advanced the money, he was the person who conducted the brokerage. Then 
I find that the agent, who has all these powers, is the manager of the bank. If I 
find him acting as the broker and lender of the money, and that his management 
leads to this transaction, I can have no doubt that the act of an agent 2 acting 
with all this authority, taking it all as one transaction, is binding upon the company. 

We have had very much to consider Cornfoot v. Fowke (2), upon which I will say 
a word with regard to misrepresentations of agents. That was a very peculiar case. 
As it was explained by my noble and learned friend on the Woolsack, there is no 
fault to be found with the decision in that case, because there it was held that the 


defendant had not been induced, by fraud, covin and misrepresentation on the part 
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of the plaintiff to enter into the contract. The case was of this nature. A house 
was to let, I think it was next door to a brothel—it was a house which no respectable 
family could inhabit. The gentleman who was about to take it had a family growing 
up of both sons and daughters, and it would have been impossible for him to live 
in it under the circumstances. When he went to look at the house he was struck 
by the cheapness of the price, and he asked the agent whether there was anything 
objectionable about the house. That was admitted to include any nuisance next 
door. The agent, who was utterly ignorant of the nature of the occupation of 
the adjoining house, said that there was not. When the gentleman retired from the 
contract, the owner brought an action against him for non-performance of the 
contract. Upon the trial the jury, under the direction of LorpD ABINGER, C.B., found 
for the defendant. That was set aside by the Court of Exchequer upon the ground 
that the allegation was of fraud and covin. There was no evidence of any fraud 
on the part of the owner of the house, who had made no false representation. There 
was no fraud upon the part of the agent, because he was not aware of the circum- 
stances. Consequently, the gentleman was fixed with the contract. 

Supposing there had been in that case no allegation of fraud, but it had been put 
simply upon the ground of misrepresentation, it was not denied in the course of 
the judgment, as I understand it, that if a principal, with knowledge of a fact which 
was material to the value of the property, with a view to concealing that fact 
employed an agent to sell it whom he knew to be ignorant of the fact, he could 
not avail himself of that concealment but would be responsible for any loss suffered 
by the purchaser. That, I think, seems to have been admitted in that judgment. 
But I should take the liberty of going further. I should say, that if, in that case, 
fraud had not been alleged, but it had been put upon misrepresentation, and the 
facts were that a man, knowing that there was so serious a nuisance affecting the 
house as to diminish its value in such a way that no man of respectability could 
live in it, and he took care himself not to make the contract, but: left’ it te “an 
agent, who he had no reason to suppose was aware of the fact, and if, in the course 
of the treaty for the contract, the agent being asked if such a fact existed, stated 
positively that it did not, and the contract was executed in silence upon the point, 
because the purchaser had been lulled to sleep and he believed the representation 
made to him by the agent, I say, in such a case as that, I should be very much 
shocked at the law of England if I could bring myself to believe that it would not 
reach the case of a principal so availing himself of a misrepresentation by his own 
agent, who might be ignorant of the fact, although the principal himself knew it 
and employed the agent in order to avoid making a direct representation to the 
contrary. I should hope that the law of England would reach a case of that sort. 
I should feel no hesitation, if I had to decide that case, in saying that, although 
the misrepresentation was not fraudulent, the agent not knowing that it was false, 
yet, as in fact it was false, and false to the knowledge of the principal, it ought to 
bind the principal. If, upon a matter so material to the value of the property, he 
left it to his agent to deal with the property without informing him of so important 
a fact, which was within his own knowledge, and the agent made a false representa- 
tion with regard to that fact, it would bind the principal and thus impeach the 
validity of the contract. 

The one great difficulty that has been raised in this case is with respect to the 
liability of the directors. Upon that I have already stated my view. But it has 
been pressed very much upon the doctrine of set-off, and upon the impossibility 
of setting aside this transaction in this particular case. I think the law of set-off 
has not the slightest bearing upon the subject. I never could understand the force 
of the argument. I know the way in which it was put, but I never have been able 
to satisfy my mind that the law of set-off has the slightest bearing upon the case. 
The appellants think fit to bring an action for the whole of the purchase-money, 
which is, in other words, the loan which they advanced. The defence is fraud and 
misrepresentation. Why should not that go to the whole of the loan? It is said: 
“You ought to have your counter-action; you should bring an action for damages, 
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then those damages could be set off against a liquidated sum due under this con- 
tract.’’ It is also said: ‘‘Why are you to be relieved from the whole of this sum, 
and yet to keep those shares? How monstrous for you to keep those valuable 
shares, which are not saleable in the market, and to keep the money too.’’ What is 
the real state of the case? If the view I have submitted to your Lordships be the 
true one (and I have the authority of my noble and learned friend for saying that 
it is), that this is one transaction, all bound up, all depending upon the advance of 
money, and that money invested in this purchase leading to this result, where are 
the shares? In the custody of the company. Have they ever been in the custody 
of the respondents? Never. Can they ever get them into their hands? Never. 
Could they after this defence maintain an action for them? What is the value of 
their standing in their names with the power in the company over their own share- 
holders and over their dividends? Will any man represent that any action or 
proceeding could be maintained by the respondents for these shares after the defence 
which has been put into this action, if it be successful? Clearly and decidedly not. 

But supposing it were necessary that there should be a transfer of the shares, why 
may not one of two things take place? In the first place, I asked during the 
argument, and I heard no answer to my question, what there was to prevent the 
Court of Session, if the issue be favourable to the respondents, in relieving them 
from their obligation to the lenders to direct a transfer of the shares, if the company 
desired, to the company? What is there to prevent the Court of Session from 
exercising that power? The Court of Session is a court of law and equity. A court 
of equity would not hesitate a moment, in giving relief in a case of this sort, in 
directing the respondents, if the appellants desired it, to transfer at the expense 
of the appellants the shares in question. No action is necessary to recover them; 
but, if it were necessary, it is the appellants’ own act which would have rendered 
it necessary. They choose, in order to keep up the market, to buy shares 
in the names of these persons. They advance all the money, and now they seek 
to recover the whole of it. The defence is fraud on the part of the lenders, and the 
defence must go to the whole, for the purchase and the loan are one and the 
same transaction. There is nothing to set off. The shares are valueless. It is 
not a question of what the value of the shares is; that is utterly unimportant. 
Supposing I bought an estate, and I desired to be relieved from the contract on 
the ground of fraud, and I filed a bill upon that ground and proved the case, the 
court would relieve me from the contract. J should have that relief without any 
reference to the question of what the value of the estate was—-whether the estate 
was worth but one-third of the money which I had given for it, or worth the whole 
amount, would be of no consequence. Supposing there was any defence to be set 
up, it would not be upon the question of what the value of the property was, but 
the question would be whether the party was entitled to make that defence as to 
the whole or not. Upon the whole I concur with my noble and learned friends in 
advising your Lordships to affirm the decision of the court below. 


Appeal dismissed. 
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BUCKLAND v. JOHNSON 


[Court or Common PueEas (Jervis, C.J., Maule, Cresswell and Crowder, Jd a5 
June 7, 1854] 


[Reported 15 C.B. 145; 23 L.J.C.P. 204; 28 L.T.0.8. 190; B 
18 Jur. 775; 2 W.R. 565; 2 C.L.R. 784; 189 E.R. 375] 


Estoppel——-Hstoppel by record—Conversion—ZJoint conversion—Recovery against 
one convertor in trover—Bar to action against other convertor for money 
had and received. 

If two persons jointly convert goods and one of them receives the proceeds, 
the owner of the goods cannot, after a recovery against one convertor in 
trover, have an action against the other for the same conversion or an action 
for money had and received to recover the value of the goods for which judg- 
ment has been given in the former action. 

The plaintiff recovered judgment in an action for conversion against the defen- 
dant’s son, who was assisting his father, an auctioneer, and had sold the D 
plaintiff's goods. The plaintiff received nothing under the judgment, and 
sought to sue the defendant for money had and received. The defendant was 
allowed to amend at the trial by adding that the money was ‘‘received for the 
sale of the goods.’’ 

Held: the judgment for conversion was a bar to the action for money had and 
received, even in respect of the excess of the price for which the goods were sold E 
over the amount recovered on the judgment. 


Notes. Considered: Ellis v. John Stenning & Son, [1932] All E.R.Rep. 997; 
Re Simms, Ex parte The Trustee v. William Simms, Ltd. and S. H. Gillett, [1933] 
All E.R.Rep. 302. Referred to: Marston v. Phillips (1863), 3 New Rep. 35; 
Brinsmead v. Harrison, [1861-73] All E.R.Rep. 465; Smith v. Baker (1873), U.S 
C.P. 350; Flitters v. Allfrey (1874), L.R. 10 C.P. 29; Wegg Prosser v. Evans, 
[1894] 2 Q.B. 101; Rice v. Reed, [1900] 1 Q.B. 54; M. Isaacs d Sons, Lid. x: 
Salbstein, [1916-17] All E.R.Rep. 386; United Australia, Ltd. v. Barclays Bank, 
Ltd., [1940] 4 All E.R. 20. 

As to a claim in tort being a bar to a claim in contract in respect of the same 
facts, see 8 Hatspury’s Laws (8rd Edn.) 247; and for cases see 12 Dicest (Repl.) G 


633. 


Cases referred to: 

(1) Kitchen v. Campbell (1772), 3 Wils. 804; 95 E.R. 1069; sub nom. Hitchin v. 
Campbell, 2 Wm. Bl. 827; 12 Digest (Repl.) 633, 4887. 

(2) Cooper v. Shepherd (1846), 8 C.B. 266; 4 Dow. & L. 218; 15 LJ-O. PL 23h 
7 L.T.0.8. 282; 10 Jur. 758; 1386 E.R. 107; 48 Digest 530, 666. H 

(3) Adams v. Broughton (1787), Andr. 18; 2 Stra. 1078; 95 E.R. 278; 21 Digest 
(Repl.) 678, 1697. 

(4) King v. Hoare (1844), 18 M. & W. 494; 2 Dow. & L. 382; 1 New Pract. Cas. 
72; 14 Ld. x: 29;-4 LT Oe 474.8 Jun Piet toe E.R. 206; 21 Digest 
(Repl.) 293, 491. 

(5) Brown v. Wootton (1605), Cro. Jac. 73; Moore, K.B. 762; 79 E.R. 62; sub I 
nom. Broome v. Wooton, Yelv. 67; 21 Digest (Repl.) 296, 608. 


Also referred to in argument: 
Watters v. Smith (1881), 2 B. & Ad. 889; 1 L.J.K.B. 31; 109 E.R. 1373; 12 
Digest (Repl.) 534, 4044. 
Bell v. Banks (1841), 8 Man. & G. 258; 3 Scott, N.R. 497; Drinkwater, 236; 5 
Jur. 486; 183 E.R. 1140; sub nom. Bell v. Shuttleworth, 10 L.J.C.P, 239; 
12 Digest (Repl.) 583, 4501. 
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Lechmere v. Fletcher (1883), 1 Cr. & M. 628; 3 Tyr. 450; 2 L.J.Ex. 219; 149 
E.R. 549; 21 Digest (Repl.) 295, 604. 

Laicon v. Barnard (1626), Hut. 81; 123 E.R. 1115; sub nom. Lacon v. Barnard, 
Cro. Car. 85; 43 Digest 423, 483. 

Putt v. Rawstern (1681), 83 Mod. Rep. 1; 2 Mod. Rep. 318; Poll. 634; 2 Show. 
211; T.Raym. 472; 87 E.R. 1; sub nom. Foot v. Rastall, Skin. 48, 57; 43 
Digest 422, 467. 

Action for goods sold and delivered, and for money had and received, with a count 

in trover. 

Thomas Barbour Johnson, the son of the defendant William Johnson, assisted 
his father in his business of an auctioneer, and in that capacity sold goods of the 
plaintiff by auction in circumstances which amounted to a conversion. The father 
was in and out of the room during the progress of the sale, and the proceeds 
were paid to him alone. An action of trover was brought by the plaintiff against 
T. B. Johnson, and judgment was recovered, but no satisfaction was obtained, the 
son having applied for relief under the Insolvent Debtors Act. 


In the present action the plaintiff declared for money had and received, goods 
sold and delivered, and money found due upon an account stated, and also for that 
the defendant converted to his own use, and wrongfully deprived the plaintiff of the 
use and possession of, the plaintiff's goods. The defendant pleaded, by the fourth 
plea in the defence, as amended by the permission of the learned judge at the trial, 
as to so much of the declaration as related to money payable for money received 
by the defendant to the plaintiff’s use, and to the household furniture, glass, linen, 
china, books, and plate, that the said money was money received for, and as, and 
being the proceeds of the sale of the goods mentioned, and that the grievances in 
the last count mentioned, so far as they related to the household furniture, glass. 
linen, china, books, and plate, were committed by the defendant and T. B. Johnson 
jointly, and not by the defendant alone, and so T.B. Johnson was with the defen- 
dant jointly liable to the plaintiff for the said causes of action, and the judgment 
recovered by the plaintiff in the action against-T. B. Johnson included all the 
causes of action put forward by the plaintiff. The cause was tried before 
Wiutiams, J., who left the case to the jury, and they found that the defendant's 
plea was proved. Accordingly his Lordship directed a verdict to be entered for the 
defendant, reserving leave to the plaintiff to enter a verdict for £148 lds.. if the 
court should now be of opinion that the plea as amended afforded no defence. 


Serjeant Byles, for the plaintiff, obtained a rule nisi to set aside the verdict. 
Lush, for the defendant, showed cause against the rule. 


JERVIS, C.J.—I am of opinion that this rule should be discharged. The question 
which was substantially in issue between the parties was, not whether the pro- 
ceeds of the sale of the plaintiff's goods had been received by the defendant and 
his son jointly, but whether there had been a substantial recovery by the plaintiff 
in the former action so as to bar his right to recover in this. 

The authorities show—and indeed it is not denied—that, if Thomas Barber John- 
son, the son, had received the money as well as converted the goods, and Buckland 
had sued him in trover, and obtained a judgment against him, even though it had 
produced no fruits, that judgment would have been a bar to another action against 
him for money had and received. Upon the same principle, if two jointly convert 
goods and one of them receives the proceeds, you cannot, after a recovery against 
one in trover, have an action against the other for the same conversion, or an action 
for money had and received to recover the value of the goods for which a judg- 
ment has already passed in the former action. It is said that, as the plaintiff 
recovered only £100 in the action against Thomas Barber J ohnson, and the present 
defendant received £150 as the value of the goods, the plea should at all events 
only be considered as a bar to the extent of £100, and for this he relies on Hitchin v. 
Campbell (1). That case, however, does not sustain the position for which it was 
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cited. It was an action for money had and received by the defendant for the use 
of the plaintiff, to which the defendant pleaded in bar that the plaintiff had brought 
an action of trover against him and one A.B. to recover damages against him for 
divers goods and chattels of the plaintiff supposed to be converted by them to 
their own use, to which they pleaded the general issue. A verdict was found for 
them (the defendants), and judgment was entered thereupon, which the defendant 
pleaded in bar to the action, and averred that the goods and chattels for which 
the action in trover was brought were the same goods for the produce whereof 
(by sale) the action was brought by the plaintiff against the defendant for money 
had and received for the plaintiff's use. On demurrer, the court held that a judg- 
ment for the defendant in trover was no bar to an action for money had and 
received by the defendant for the use of the plaintiff. As the verdict for the defen- 
dants in the action of trover might have gone upon the ground that the sale of the 
goods took place with the plaintiff's authority—-which, though it would negative 
the alleged conversion, would be no answer whatever to an action for money had 
and received—that case is obviously no authority on the present occasion. 

The whole fallacy of the plaintiff’s argument in the present case arises from his 
losing sight of the fact that, by the judgment in the action of trover, the property 


in the goods was changed, by relation, from the time of the conversion, and that, — 


consequently, the goods from that moment became the goods of Thomas Barber 
Johnson, and when the present defendant received the proceeds of the sale, he 
received his son’s money, the property in the goods being then in him. Some of 
the authorities do, indeed, seem to lay it down that it is not the recovery only, 
but the recovery coupled with the payment of the damages, that changes the 
property. Thus, in Cooper v. Shepherd (2), Trnpau, C.J., delivering the judgment 
of the court, says (3 C.B. at p. 272): 
“The plaintiff in trover, where no special damage is alleged, is not entitled to 
damages beyond the value of the chattel he has lost; and, after he has once 
received the full value, he is not entitled to further compensation in respect of 
the same loss: and, according to the doctrine of the cases which were cited 
in the argument, by a former recovery in trover, and payment of the damages, 
the plaintiff’s right of property is barred, and the property vests in the defen- 
dant in that action: see Adams v. Broughton (8), 2 Stra. 1078, and JENxKins, 
4th Cent., Case 88, where it is laid down: ‘A., in trespass against B. for taking 
a horse, recovers damages: by this recovery, and execution done thereon, the 
property in the horse is vested in B. Solutio pretii emptionis loco habetur.’ "’ 


But, in the fuller report of Adams v. Broughton (8) in Andrews, 18, where an action 
of trover had been brought by Adams against one Mason wherein he obtained judg- 
ment by default and afterwards had final judgment, whereupon a writ of error was 
brought, and another action of trover was afterwards brought by Adams for the 
same goods for which the first action was brought, against Broughton, the court, 
upon a motion to hold the defendant in the second action to bail, distinctly lay it 
down that 
‘‘the property of the goods is entirely altered by the judgment obtained against 
Mason, and the damages recovered in the first action are the price thereof, 
so that he hath now the same property therein as the original] plaintiff had; 
and this against all the world.”’ 
By ‘‘damages recovered,’’ the court evidently did not mean ‘‘paid,’’ for a writ of 
error was then pending in the first action. 
This is explained by the principle laid down by Parxg, B., in King v. Hoare (4) 
(138 M. & W. at pp. 504, 505) : 

“Tf there be a breach of contract, or wrong done, or any other cause of 
action by one against another, and judgment be recovered in a court of record, 
the judgment is a bar to the original cause of action, because it is thereby 
reduced to a certainty, and the object of the suit attained, so far as it can be 
at that stage; and it would be useless and vexatious to subject the defendant 
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to another suit for the purpose of obtaining the same result. Hence the legal 
maxim, ‘transit in rem judicatam,’—the cause of action is changed into matter 
of record, which is of a higher nature, and the inferior remedy is merged in the 
higher. This appears to be equally true where there is but one cause of action, 
whether it be against a single person or many. The judgment of a court ot 
record changes the nature of that cause of action, and prevents its being the 
subject of another suit, and the cause of action, being single, cannot afterwards 
be divided into two. Thus, it has been held, that if two commit a joint tort, 
the judgment against one is of itself, without execution, a sufficient bar to an 
action against the other for the same cause: Brown v. Wootton (5), Yelv. 67, 
Cro. Jac. 73, Moore, 762. And though, in the report in YELVERTON, expressions 
are used which at first sight appear to make a distinction between actions for 
unliquidated damages and debts, yet, upon a comparison of all the reports, it 
seems clear that the true ground of the decision was not the circumstance of 
the damages being unliquidated. Poprnam, C.J. (Cro. Jac. 74), states the true 
ground. He says: ‘If one hath judgment to recover in trespass against one, and 
damages are certain,’ (that is, converted into certainty by the judgment), 
‘although he be not satisfied, yet he shall not have a new action for this tres- 
pass. By the same reason, é contra, if one hath cause of action against two, 
and obtain judgment against one, he shall not have remedy against the other : 
and the difference betwixt this case and the case of debt and obligation against 
two, is, because there every of them is chargeable, and liable to the entire 
debt; and, therefore, a recovery against one is no bar against the other until 
satisfaction.’ And it is quite clear that the chief justice was referring to the 
ease of a joint and several obligation, both from the argument of the counsel, 
as reported in Cro. Jac., and the statement of the case in YELVERTON. We do 
not think that the case of a joint contract can, in this respect, be distinguished 
from a joint tort. There is but one cause of action in each case. The party 
injured may sue all the joint tort-feasors or contractors, or he may sue one, 
subject to the right of pleading in abatement in the one case, and not in the 
other; but, for the purpose of this decision, they stand on the same footing. 
Whether the action is brought against one or two, it is for the same cause of 
action.’ 


The right of action is merged in the judgment. It is the judgment that disposes of 
the matter, and not the payment. 


MAULE, J.—I also am of opinion that this rule should be discharged, and that 
the case was a very proper one for amendment at the trial. The amendment asked 
for and allowed did not alter the substance of the plea, or in any degree vary that 
which was the real question in controversy between the parties, viz., whether the 
plaintiff had recovered against one of two joint tortfeasors, so as to make that 
recovery a bar to a subsequent action against the other. That question was raised 
by the plea as it originally stood, and it was also raised by the plea as amended. 
The plea as amended seems to me to be a good plea; and, being proved, afforded a 
good defence to the action. It states, in substance, that the money sought to be 
recovered in this action was the proceeds of certain goods of the plaintiff Which the 
defendant and Thomas Barber Johnson had jointly converted, and that the plaintiff 
had sued Thomas Barber Johnson for that conversion, and recovered a verdict 
against him for £100, the value of the goods so converted. That seems to me to 
afford a substantial answer to the action. 

In an action of trover, the plaintiff may not always recover the full value of the 
thing converted, and, if it had been shown here that the plaintiff had not recovered 
the full value of the goods in question in the former action, I will not say what the 
consequences might have been. But here we must take it that the plaintiff did 
recover the full value in the former action. Having his election to sue in trover 
for the value of the goods at the time of the sale, or for the proceeds of the sale 
as money had and received, the plaintiff elected the former remedy, and he has 
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obtained a verdict and judgment. He has, therefore, got what the law considers 
equivalent to payment, viz., a judgment for the full value of the goods. It appears 
upon the plea and upon the evidence, that the sum actually received by the defen- 
dant as the proceeds of the sale exceeded the amount for which the plaintiff 
recovered judgment in the former action. But, when the plaintiff made his election 
to sue in trover for the value at the time of the sale, he was bound by the estimate 
of the jury. 

The circumstance of the present defendant’s having been a joint converter, or a 
stranger, makes, I think, no difference. If he were a stranger, the plaintiff, having 
once recovered in respect of the same goods, cannot recover again the same thing 
against somebody else. There is an end of the transaction. Having once recovered 
a judgment, his remedy was altogether gone: his claim was satisfied as against all 
the world. He was in fact in the position of a person whose goods had never been 
converted at all. For these reasons, I think the rule should be discharged. 


CRESSWELL, J.—I am of the same opinion upon both points, and for the reasons 
already given. As to the suggestion thrown out that the plaintiff ought to be 
allowed to recover the difference between the value of the goods as fixed by the 
verdict in the former action of trover and the sum received by the present defendant 
as the proceeds of the sale, I think there is no foundation whatever for it. The 
plaintiff had his election to treat the conversion as a wrongful act, and recover the 
value of the goods at the time of the sale, in an action of trover, or to adopt the 
sale as an act done with his sanction, and sue for the proceeds, as for money had 
and received to his use. Having elected the former course, he is bound by it, and 
cannot in a new action claim any part of the proceeds. 


CROWDER, J.—I am entirely of the same opinion. The case clearly was a 
proper one for an amendment. The substance of the issue which the parties went 
down to try was whether or not the judgment in the former action against Thomas 
Barber Johnson, which had produced no fruits to the plaintiff, was a bar to the 
present action. The plea as originally framed alleged that the proceeds of the 
sale were received by Thomas Barber Johnson and the present defendant jointly, 
and it turned out upon the evidence that they were received by the defendant 
alone. The amendment, therefore, was asked for, and was I think properly allowed 
without the imposition of any terms. Then comes the question whether the plea 
as amended is a good bar to the action. It appears to me that it is, on the grounds 
stated by my Lord and Mavte, J. The plaintiff having a cause of action in trover 
or for money had and received, at his election against two has brought trover against 
one, and recovered judgment against him. It happens that that judgment is for 
£100 only, and that the defendant actually received £148 as the proceeds of the 
coods converted: and, therefore, it is contended that the recovery in the former 
action is no bar as to £48. The circumstance, however, of the two amounts being 
different is a mere accident, which cannot alter the principle upon which our 
judgment proceeds, which is that the plaintiff, having made his election to sue for 
the tort, and having recovered what the jury considered the value of the goods at 
the time of the conversion, cannot now bring money had and received in respect 
of the same cause of action. 


Rule discharged. 
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SMITH v. KENDRICK 


[Courr or Common Prieas (Wilde, C.J., Maule, Cresswell and Williams, JJ.), 
January 21, May 5, 1848, February 14, 1849] 


[Reported 7 C.B. 515; 18 L.J.C.P. 172; 12 L.T.0.8. 556; 
13 Jur. 862; 187 E.R. 205] 
Coal Mine—Working of mine—Flooding of adjoining mine—Right to work mine 
in way most beneficial to ownetr—No negligence or malice. 

The plaintiff and the defendant occupied adjoining collieries, the plaintiff's 
colliery being at a lower level than the defendant’s. Their mines were separated 
by a thick vertical seam of coal belonging to the plaintiff. Through this seam 
J. (a former occupier of the defendant's mine), had wrongfully made holes, 
called ‘‘thyrlings,’’ into the plaintiff's mine, for the purpose of ventilation. The 
defendant, in working his mine most advantageously to himself, removed a bar 
of coal which was in his colliery and had protected his colliery against a body 
of water on a higher level. The water entered the defendant’s colliery, and 
part of it flowed down through the thyrlings into the plaintiff’s mine. Between 
Between J., who made the thyrlings through the plaintiff's barrier, and the 
defendant, who succeeded J. in possession, there was neither privity of contract 
or of estate, but the defendant knew that the effect of his letting water into 
his own mine would be to flood the plaintiff’s mine through the thyrlings. 

Held: (i) there was no special duty on the defendant, arising out of the fact 
that he had succeeded in occupation of J., who had wrongfully bored the thyr- 
lings, to protect against water flowing into the plaintiff's mine; (il) it was 
the natural right of each of the owners of two adjoining coal-mines, neither 
of them being subject to servitude to the other, to work his mine in the manner 
most beneficial to himself, though the natural consequence might be that some 
prejudice would accrue to the owner of the adjoining mine, so long as it did 
not arise from negligent or malicious conduct; and, therefore, the plaintiff was 
not entitled to recover. 


Notes. Distinguished: Humphries v. Brogden (1850), 12 Q.B. 739. Considered : 
Scots Mines Co. v. Leadhills Mines Co. (1859), 34 L.T.0.8. 384. Applied: Baird v. 
Williamson (1863), 15 C.B.N.S. 876. Distinguished: Rylands v. Fletcher, [1861— 
73] All EX.R.Rep. 1. Considered: Crompton v. Lea (1874), L.R. 19 Eq. 115. 
Distinguished: A.-G. v. Tomline, [1874-80] All E.R.Rep. 981. Considered: 
Greyvensteyn v. Hattingh, [1911] A.C. 355; Pontardawe R.D.C. v. Moore-Gwyn, 
[1929] 1 Ch. 656. Referred to: Chasemore v. Richards (1859), ante p. 78; 
Smith v. Fletcher (1874), L.R. 9 Exch. 64; Humphries v. Cousins, [1874-80] All 
K.R.Rep. 318; Angus v. Dalton (1878), 4 Q.B.D. 162; West Cumberland Iron and 
Steel Co. v. Kenyon (1879), 11 Ch.D. 782; Whalley v. Lancashire and Yorkshire 
Rail. Co. (1884), 18 Q.B.D. 181; Jordeson v. Sutton, Southcoates and Drypool Gas 
Co., [1899] 2 Ch. 217; Batcheller v. Tunbridge Wells Gas Co. (1901), 65 J.P. 680: 
Salt Union v. Brunner, Mond & Co., [1906] 2 K.B. 822; Hoare & Co. v. Sir Robert 
McAlpine, Sons & Co. (1922), 92 L.J.Ch. 81; Westhoughton Coal and Cannel Co. v. 
Wigan Corpn., Ltd., [1939] 3 All E.R. 579; Read v. J. Lyons & Co., [1945] 
1 Ajl E.R. 106. 

As to discharge of water, see 26 Haussury’s Laws (8rd Edn.) 409-410; as to 
ordinary user of land, see 28 Hatspury’s Laws (8rd Edn.) 183-184; as to damage 
by water, see 39 Hantssury’s Laws (8rd Edn.) 529 et seq.; and for cases see 
33 Dicrst (Repl.) 866-868. 

Cases referred to: 
(1) Roswell v. Prior (1701), Holt, K.B. 500; 12 Mod. Rep. 635; 90 E.R. 1175: 
sub nom. Rosewell v. Prior, 1 Ld. Raym. 718; 2 Salk. 460; 6 Mod. Rep. 116; 
36 Digest (Repl.) 318, 640. 
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(2) Tenant v. Goldwin (or Golding) (1704), 1 Salk. 21, 360; Holt, K.B. 500; 2 Ld. A 
Raym. 1089; 6 Mod. Rep. 311; 91 E.R. 20, 814; 86 Digest (Repl.) 287, 
356. 

(3) Turberville v. Stampe (1697), 1 Ld. Raym. 264; 1 Com. 82; Comb. 459; 
Holt, K.B. 9; 12 Mod. Rep. 152; 1 Salk. 18; Skin. 681; Carth. 425; 91 E.R. 
1072; 36 Digest (Repl.) 823, 679. 

(4) Vaughan v. Menlove (1887), 8 Bing.N.C. 468; 8 Hodg. 51; 4 Scott, 244; B 
6L.J.C.P. 92; 1 Jur. 215; 182 E.R. 490; 86 Digest (Repl.) 29, 126. 

(5) Sutton v. Clarke (1815), 6 Taunt. 29; 1 Marsh. 429; 128 E.R. 943; 42 Digest 
O15. OF. 3 

(6) Boyle v. Tamlyn (1827), 6 B. &. C. 829; 9 Dow. & Ry.K.B. 430; 5 L.J.0.8S.K.B. 
184; 108 E.R. 473; 7 Digest (Repl.) 297, 186. 

(7) Brown v. Windsor (1880), 1 Cr. & J. 20; 19 Digest (Repl.) 185, 1249. C 

(8) Dodd v. Holme (18384), 1 Ad. & El. 498; 3 Nev. & M.K.B. 789; 110 E.R. 
1296; 19 Digest (Repl.) 1838, 1234. 

(9) Anon. (1466), Y.B. 6 Edw. 4, fo. 7, pl. 18; 48 Digest 373, 3. 

(10) Lambert and Ollict v. Bessey (1680), T.Raym. 421, 467; 83 E.R. 220, 244; 

1 Digest (Repl.) 34, 259. D 

(11) Haward v. Bankes (1760), 2 Burr. 1114; 97 E.R. 740; 386 Digest (Repl.) 256, 
74, 

(12) Firmstone v. Wheeley (1844), 2 Dow. & L. 208; 18 L.J.Ex. 361; 33 Digest 
(Repl.) 868, 1159. 

(18) Clegg v. Dearden (1848), 12 Q.B. 576; 17 L.J.Q.B. 283; 11 L:T.0.5. 809; 

12 Jur. 848; 116 E.R. 986; 33 Digest (Repl.) 868, 1161. E 

(14) Acton v. Blundell (1848), 12 M. & W. 824; 18 L.J.Ex, 289; 1 L.T.O.5. 
207; 152 E.R. 1223, Ex. Ch.; 33 Digest (Repl.) 865, 1139. 

(15) R. v. Pagham, Sussex Sewers Comrs. (1828), 8 B. & C. 855; 2 Man. & Ry. K.B. 
468; 108 I..R. 1075; sub nom. R. v. Bognor Sewers Comrs., 6 L.J.O.8.K.B. 
338; 86 Digest (Repl.) 322, 672. 


Also referred to in argument : 

Aldred’s Case (1610), 9 Co. Rep. 57 b; 77 E.R. 816; 36 Digest (Repl.) 267, 183. 

Filliter v. Phippard (1847), 11 Q.B. 847; 17 L.J.Q.B. 89; 10 L.T.O.S. 225; 11 J.P. 
903; 12 Jur. 202; 116 E.R. 506; 36 Digest (Repl.) 76, 407. 

Wyatt v. Harrison (18382), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 320; 19 
Digest (Repl.) 178, 1200. G 

Partridge v. Scott (1888), 3 M. & W. 220; 1 Horn. & H. 31; 7 L.J.Ex. 101; 150 
E.R. 1124; 19 Digest (Repl.) 74, 420. 

Peyton v. London Corpn. (1829), 9 B. & C. 725; 109 E.R. 269; sub nom. Peyton 
v. St. Thomas’s Hospital (Governors), 7 L.J.0.8.K.B. 322; 19 Digest (Rep!.) 
185, 1247. 

Keighley’s Case (1609), 10 Co. Rep. 1389a; 77 E.R. 1186; 36 Digest (Repl.) 164, pF 
869. 


Action on the Case, in which the New British Iron Co.—who were incorporated 
by an Act of Parliament (7 & 8 Vict., c. xxx) and sued by their secretary and 
registered public officer, were the real plaintiffs—to recover damages against the 
defendant for wrongfully omitting to prevent water from flowing through his mine 
into the mine of the company; and also for wrongfully causing water to flow from 
his mine into the mine of the company. | 

The action was tried at Chester Summer Assizes, 1846, when a verdict by consent 
was taken for the plaintiff, subject to a Special Case for the opinion of this court. 
The pleadings form a part of the Special Case, all the material passages of which 
are fully set out in the judgment. 


Townsend and T. Jones for the plaintiff. 
Evans, Q.C., Welsby and J. Brown for the defendant. 
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Feb. 14, 1849. CRESSWELL, J., delivered the following judgment of the 
court.—This was an action on the case, tried at Chester at the Summer Assizes of 
1842, when a verdict, by consent, was found for the plaintiff, subject to a Special 
Case. The pleadings form part of the Special Case. } 

The declaration consisted of two counts; the first of which was abandoned by the 
plaintiff. By the second count the plaintiff, in substance, complained that there 
were two collieries underground adjoining one another; one called Plas Bennion, and 
the other Avon Hitha; the Avon Eitha being on a higher level than the Plas Bennion ; 
that Plas Bennion had many chambers from which coal had been extracted, and 
belonging to a party called the Plas Bennion Colliery; that there had been a wall 
or seam of coal between those chambers and certain other chambers, forming part 
of Avon Hitha Colliery, from which coal had been extracted; that the plaintiffs were 
in possession of the Plas Bennion Colliery, and while the company were so possessed 
of Plas Bennion, one Evan Jones, and others, were possessed of Avon Hitha; and 
while they were so possessed, the said Evan Jones and the other persons who were 
possessed of the Avon Hitha Colliery, by force and arms, broke into and entered 
the Plas Bennion Colliery, and made divers holes in the wall forming the eastern 
extremity thereof; and from such wall aforesaid, extracted large quantities of coal; 
and after the extraction of the said coal, the said Evan Jones, and others, ceased 
to be possessed of Avon Hitha, and the defendant became possessed of Avon Hitha; 
and while the defendant continued so possessed, the holes remained, and were not 
stopped up; and by reason of the grievance so committed by the said Evan Jones, 
the Plas Bennion Colliery became, and was, and still is, liable to be inundated and 
flooded on occasions of water being introduced into Avon Hitha, by such water 
coming to the eastern extremity of the Plas Bennion Colliery, and penetrating 
through the holes. That before the said holes were made, and before the extraction 
of the coal from the seam or bed of coal, that seam of coal, into and through which 
the water was introduced, would have formed a barrier sufficient to prevent the 
water from entering into the Plas Bennion Colliery; and that by reason of the 
defendant's possession of the Avon Hitha Colliery the defendant, while so possessed, 
and still, of right, ought to prevent the water so introduced to Avon Eitha by the 
defendant from flowing through the said holes and penetrating through the seam 
or vein of coal in the eastern extremity of Plas Bennion. The declaration then 
charged that the defendant wrongfully introduced large quantities of water into the 
Avon Hitha Colliery, and that the defendant wrongfully omitted to prevent the said 
water so introduced into Avon Hitha from flowing into Plas Bennion. 

The defendant pleaded Not Guilty, and several other pleas traversing some 
material allegations in the declaration. The fourteenth plea denied the right to 
prevent the water flowing into Plas Bennion as alleged in the declaration. The 
defendant also pleaded a judgment recovered in a former action. 

The case was referred to a member of the Bar, who was to state a Special Case 


~ for the opinion of the court; and that Case stated in substance that the plaintiffs 


for many years last past, and up to the time of the commencement of this action, 
have been in possession of a colliery called Plas Bennion, in the parish of Ruabon, 
in the county of Denbigh. In 1840, and while the plaintiffs were in the possession 
of Plas Bennion as aforesaid, one Evan Jones and other, his partners, became pos- 


. Sessed of an adjoining colliery, called the Avon Eitha Colliery, in the same parish, 


Evan Jones and his partners continued to be possessed of the last-mentioned 
colliery until December, 1844. At this time they quitted possession and were suc- 
ceeded by the defendant who has remained in possession ever since. The Avon 
Hitha Colliery is on a higher level than the Plas Bennion Colliery. At the time 
when Evan Jones and his partners commenced their occupation of the Avon Kitha 
Colliery both that colliery and the Plas Bennion Colliery had been worked to a 
great extent, and they each contained several chambers made by the removal of 
large quantities of coal. At the time last mentioned the colliery of Plas Bennion 
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was bounded on the east by a vertical seam or vein of coal the property of the 
plaintiffs, and part of their colliery and this seam or vein of coal formed a barrier 
between the chambers in Plas Bennion and the chambers in Avon Hitha. 

In the beginning of the year 1844, Evan Jones and partners made three large 
holes called ‘‘thyrlings’’ in and through the barrier above mentioned for the purpose 
of giving air to the Avon Eitha Colliery. The defendant became the occupier of 
Avon Hitha without any privity either of contract or of estate between him and 
his predecessors Evan Jones and partners. At the time when the defendant became 
such occupier there was a large subterranean body of water in Avon EKitha which 
communicated with and was fed by springs in the neighbourhood. This body of 
water was on a higher level than the chambers of Avon Hitha, and separated from 
them by a thick horizontal bar of coal which was part of Avon Eitha Colliery. 
The chambers of Avon Hitha were on a higher level than the ‘‘thyrlings’’ above 
mentioned, and the ‘‘thyrlings’’ were on a higher level than the chambers of Plas 
Bennion. The effect of removing the horizontal bar of coal in Avon Hitha would 
be that the water above mentioned would of itself flow into the chambers of Avon 
Hitha, and that a large portion of such water would also flow on of itself from the 
chambers of Avon Eitha through the ‘‘thyrlings’’ into the chambers of Plas Ben- 
nion. The defendant, during his occupation, and before June, 1845, knowing that 
these ‘‘thyrlings’’ were then open into Plas Bennion, and that the effect of 
removing the horizontal bar of coal in Avon Eitha would be as above stated, 
nevertheless did remove the said bar of coal for the purpose of obtaining the said 
coal, and so working his mine in the manner most advantageous to himself. In 
consequence of the removal of this horizontal bar of coal in Avon Hitha the water 
of itself flowed from the said subterranean body of water into the chambers of 
Avon Kitha, and one portion of the water which had so flowed into the chambers 
of Avon Hitha flowed on of itself through the ‘‘thyrlings’’ into the chambers of 
Plas Bennion. Another portion of the water which so flowed into the chambers of 
Avon Eitha, and which if not obstructed in its natural course, would have flowed 
down to the bottom of Avon Eitha and below the ‘‘thyrlings’’ was obstructed in its 
natural course by a dam which the defendant had placed in Avon Hitha and near 
to the ‘‘thyrlings,’’ and was thereby impelled through the ‘‘thyrlings’’ into the 
chambers of Plas Bennion. This dam was removed before the commencement of 
the action next after mentioned, by some of the workmen of the Plas Bennion 
colliery. The vertical seam of coal above mentioned as forming the eastern boun- 
dary of Plas Bennion would have been sufficient to have prevented the said flow 
of water into Plas Bennion if the ‘‘thyrlings’’ had not been made as aforesaid in 
the said seam of coal by Evan Jones and his partners. 

On June 4, 1845, the plaintiff brought an action on the case against the defendant 
for the injury caused to Plas Bennion by the flow of water as aforesaid. On Jan. 30, 
1846, the defendant paid £70 into court and pleaded the payment in the usual form; 
and on Mar. 28 in the same year the plaintiff replied accepting the said payment 
in satisfaction. The record in that action forms part of this case. The present 
action was brought on April 80, 1846. Since the commencement of the first action, 
and up to the time of the commencement of the present action, water has, in 
consequence of the removal of the said horizontal bar of coal in Avon Eitha, occa- 
sionally flowed of itself in the manner already stated from the said subterranean 
body of water adjoining to Avon Eitha into the chambers of Avon Hitha and so also 
flowed on of itself through the ‘‘thyrlings’’ into the chambers of Plas Bennion in 
manner as before stated, and the colliery of Plas Bennion has been thereby injured. 
With respect to the sufficiency of the said vertical seam of coal forming the eastern 
boundary of Plas Bennion as a subsisting barrier to prevent the last-mentioned 
flow of water, if the ‘‘thyrlings’’ had not been made in the said barrier, and with 
respect to the defendant’s knowledge that the ‘‘thyrlings’’ continued open, the facts 
are the same as before stated with reference to the former action. 

The claim of the plaintiff to compensation in this case is advanced upon two 
crounds: first, on the supposed duty of the defendant, arising out of the act of 


I 


C 


[ 


E 


G 





3 


Sd 


C.P.] SMITH ». KENDRICK (CressweELt, J.) 2T7 


Evan Jones, in removing the plaintiff’s barrier, and the subsequent occupation of 
the same by the defendant; and secondly, on the general liability said to be imposed 
by law upon the defendant, in being responsible for the injury done, to the adjoining 
colliery, by water casually introduced into his own, in consequence of the working 
of his colliery. 

As to the first point it is to be observed, there was no privity of any kind, between 
Evan Jones and the defendant; the act done by Evan Jones was not on the premises 
now occupied by the defendant, but on those of the plaintiff; nor does the defen- 
dant derive his title to the premises he occupies in any way from Evan Jones. In 
the Special Case it is expressly stated there is no privity of any kind between 
Evan Jones and the defendant. In Rosewall v. Prior (1), the defendant was tenant 
for years, and erected on his own premises that which was a nuisance to the 
plaintiff's house; and then made an under lease; and it was held that the plaintiff 
might sue either the defendant or the sub-lessee. On the same principle, if Evan 
Jones did any thing in Avon Kitha colliery, which made the premises in their then 
state a nuisance to the plaintiff’s colliery, the defendant, as occupier, might have 
been made responsible for continuing them in the same state, and so upholding 
the nuisance. But this is a very different case. The premises occupied by the 
plaintiff are not a nuisance, and the act done by Evan Jones, which is an injury to 
the plaintiff, was upon the plaintiff’s soil, where he, the defendant would have no 
right to go, even if he wished it, for the purpose of remedying the evil Evan Jones 
had formerly done. We think there is no special duty in the defendant to protect 
against water the plaintiff's mine, when he occupied Avon EHitha, in consequence 
of his having succeeded in such occupation Evan Jones who removed the plaintiff's 
barriers. 

The next ground on which it was contended that the defendant was liable, is 
broader; namely, that he was, of common right, bound to prevent the water coming 
into his own mine from flowing into his neighbour’s. In considering this question, 
it is important to remark that in the Special Case it is stated that the defendant 
worked out the coal, which protected his own mine from the subterranean body of 
water, for the purpose of obtaining the coal, and so making the mine in a manner 
beneficial to himself; there is nothing from which we can infer that that was an 
unusual or negligent mode of proceeding, or done with any design to injure his 
neighbour’s mine. In order to establish the proposition that the defendant was 
bound to prevent the flowing of the water into the plaintiff's mine, Tenant v. 
Goldwin (2) was relied on. That was an action on the case, in which the plaintiff 
declared that he was possessed of a messuage, in which a cellar was built to lay 
coals, etc., and that the cellar adjoined the defendant’s messuage, and by the wall 
of the defendant the cellar was separated and divided from the defendant’s privy, 
and ior want of repairing the wall the filth flowed through into the plaintiff's cellar. 
There was judgment by default, and damages were assessed upon a writ of inquiry; 
then there was a motion in arrest of judgment, and the declaration was held suffi- 
cient. orp Hott said: 


‘Tt was the defendant’s wall and the defendant’s filth, and that he was bound 
of common right to keep the wall so as not to damnify the property of his 
neighbour; and it was a trespass on his neighbour, as if his beasts should 
escape, or one should make a great heap on the border of his ground, and it 
should tumble and roll down upon his neighbour’s.”’ 


That was, therefore, a very different case from the present. There was no barrier 
between the plaintiff's mine and the defendant’s, which the latter could repair, 
and the flow of water into the plaintiff's mine cannot be considered a trespass. 
Again, the declaration in that case was held good, on account of the words debet 
reparandum, which are inapplicable to the present one. But for the removal of 
part of the barrier of coal that existed in the plaintiff's mine, the water in the 


defendant’s mine would have done no harm, and for that removal the defendant is 
not responsible. 
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A great many cases were referred to in the argument, independently of all ques- 
tion as to the removal of the barrier to show that the defendant was bound at all 
events to take care that the water which flowed in his own mine should not pass 
into another’s. Turberville v. Stampe (8), Vaughan v. Menlove (4), Sutton v. 
Clarke (5), Boyle v. Tamlyn (6), Brown v. Windsor (7), Dodd v. Holme (8), and 
other cases were referred to. In each of these the negligence imputed to the 
defendant in doing the act on his own premises had proved injurious to his neigh- - 
bours ; but there is here nothing to show any negligence on the part of the defendant 
in working the colliery. 

A case quoted from the Year Boox (Anon. (9)), in Lambert and Olliot v. Bessey 
(10) (T.Raym. at p. 422), was relied on as authority for the plaintiff, where negli- 
gence was imputed to the defendant; but on examination of the original report 
in the Year Boox it appears to us hardly to support that statement. It was an 
action of trespass on the plaintiff’s close, and for damaging the grass, etc., the 
defendant justified for that he had a close separated from the plaintiff's by a thorn 
hedge, and when cutting the thorns they fell invite solo into the plaintiff’s close, 
wherefore he entered into the close to take them away. After much discussion it 
was held that in order to make the plea good, not only must the thorns have fallen 
invite solo, but that he did all in his power to prevent their falling into the plaintiff's 
soil. 

Haward v. Bankes (11) was said to be a direct authority for the plaintiff; but it is 
not so. ‘The decision of the court was given on a count charging the defendant with 
having caused water to flow through divers other collieries into the plaintiff’s, which 
was a count in case; and it is true that the plaintiff recovered in that action; and, 
though there can be no doubt that a man may cause water to flow into his neigh- 
bour’s premises, so as to make him liable to an action—as for instance, by erecting 
a mound of earth, and giving it a certain direction, as appears to have been done 
by the present defendant, before the former action was commenced, in which he 
paid money into court as compensation; in this case it cannot be said he caused, 
but that he permitted the water to flow into the plaintiff's mine. 

Another case relied on by the plaintiff was Firmstone vy. Wheeley (12), which also 
differs from this case in a material particular, namely, that the defendant had 
removed from the plaintiff's mine, by trespass, a barrier of coal, which, had it 
existed, would have prevented the water flowing from the defendant’s mine to the 
plaintiff's, and though hardly to be treated as a decision, the Court of Exchequer 
appear to have thought the defendant, having wrongfully removed the barrier, he 
was bound to protect the plaintiff's mine against the flowing in of the water; and 
if this action had been against Evan Jones, who had occupied Avon Eitha, it might 
have been urged as an authority against him, but if Evan Jones had been sued 
in trespass for removing the barrier, a second action could not have been maintained 
against him for the consequential damage: see Clegg v. Dearden (13).. “TP Ao 
such action could be maintained against him, it would be singular if it could be 
maintained against a party not in any way connected with him, for consequential 
damages arising from his act of trespass. 

Treating the question as a new one, not governed by the authority of any decided 
case (for all those referred to are distinguishable), it would seem to be the natural 
right of each of the owners of the two adjoining coal-mines, neither being subject 
to servitude to the other, to work his own mine in the most beneficial manner to 
himself, though the natural consequence may be that some prejudice would accrue 
to the owner of the adjoining mine, so long as it does not arise from negligent or 
malicious conduct. 

In the present case it could not be disputed that but for the excavation of the 
plaintiff's coal the defendant would have been entitled to work out his own coal : 
for if the space which it occupied afterwards became filled with water it would 
have done no harm to the plaintiff if his own coal actually had not been excavated. 
If he afterwards excavated his own, and if the water flowed in from the defendant’s 
working his own coal he would not have any right of action for the damage. His 
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position would be similar to that suggested by Lorp Hott, in the case before 
mentioned of Tenant v. Goldwin (2), where he says : 


“The case indeed might possibly be such that the defendant might not be bound 
to repair; as if the defendant made a new cellar under the defendant’s old privy 
or in a vacant piece of ground which lay next the old privy before, in such case 
the plaintiff must defend himself.”’ 


Though here, however, the working of the two mines had been simultaneous; but 
then the defendant’s mine, not being subject to any servitude, what authority is 
there for saying that the plaintiff by working his coal could alter or abridge the 
defendant’s right to work his own. It is certainly a reasonable thing that the 
plaintiff should leave part of his own coal to protect his own working against the 
influx of water; the plaintiff took that view of the matter and left a barrier; and, 
in his opinion, it would have been sufficient for the purpose if it had not been 
broken through by a wrongdoer, for whose act the defendant is not responsible. 

There are many cases in which the principle is recognised that one landowner 
by altering the condition of his land cannot deprive the owner of the adjoining land 
of the privilege of using his own as he might have done before; thus, he cannot by 
building a house near the margin of his land, prevent his neighbour from excavating 
his own land, though it may endanger his house, or from working on his own land, 
though it may subsequently prejudice him, unless, from the lapse of time, the 
adjoining land has become subject to a right analogous to what it would have been 
in the case of a qualified servitude: see Acton v. Blundell (14), where the subject 
was very much discussed; and the court held that one landowner, having dug a well 
on his own land, could not maintain an action against a party who afterwards sunk 
a coal-pit in the neighbourhood, which had the effect of draining the water away 
from the well, the act not being done by the defendant negligently or maliciously, 
but in a proper manner, for the purpose of winning his own coal. We think the 
same principle is applicable to the present case. Water is said to be a common 
enemy (R. v. Pagham Sussex Sewers Comrs. (15), per Lorp TENTERDEN, C.J., 
8 B. & C. at p. 360), against which each man must defend himself. This is in 
accordance with the civil law. It was considered that land on the lower level 
owed a natural servitude to that on the higher level, in respect of receiving and 
claiming compensation for water naturally flowing down: Comyns’ DIGEst, 39, 
title 3. 

Other points were explained to the court in the Special Case, but of which little 
was said on the argument—namely, that the defendant, by paying money into 
court in the former action, had precluded himself from saying he was not liable to 
be sued in this action; but, in looking to the declaration, he was charged with 
turning water into the plaintiff's mine, for which he was responsible; and the 
admission of that in that action can have no bearing on this. On the whole, we 
are of opinion that the plaintiff is not entitled to recover, and that the judgment 
must be for the defendant. 


Judgment for defendant. 
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COUTURIER AND OTHERS v. HASTIE AND OTHERS 


[Court or ExcHEQUER CHAMBER (Coleridge, Maule, Cresswell, Wightman, Williams, 
Taltourd and Crompton, JJ.), June 17, 25, 1858] 


| Reported 9 Hxeh. 102; 22 Tid dix 200) 21) Os sese- 
17 Jur. 1127; 1 W.R. 495; 1 C.L.R. 623; 156 E.R. 43] ] 


[Housr or Lorns (Lord Cranworth, L.C., and other Lords), June 26, 27, 1856] 


[Reported 5 H.L.Cas. 678; 25 Id.Ex. 250.28 1.70.6. 240" 
2 Jur.N.S. 1241; 10 E.R. 1065] 


Mistake—Mistake of fact—Contract for sale of cargo of wheat—Cargo not in 
existence at date of contract—Repudiation by buyer. ( 
H. sold, on del credere commission, a cargo of corn to A., the bought note 

describing it as of average quality ‘‘when shipped,’’ and the price including 
freight and insurance to a safe port in the United Kingdom. Before the date of 
the sale the corn had been sold abroad, owing to its having become heated 
during the voyage. A., on hearing this, repudiated the contract, and H. was 
sued by his principal for the price. l 
Held: at the date of the contract the parties contemplated that there was in 
existence a cargo to be bought and sold, but in fact at that date there was no 
such cargo, and, therefore, A. was entitled to repudiate the contract and 
consequently the action against H. failed. 


Notes. Applied: Griffith v. Brymer (1903), 19 T.L.R. 484. Considered: Bell v. if 
Lever Bros., Ltd., [1931] All E.R.Rep. 1. Referred to: Covas v. Bingham (1858), 
2 1. & B. 8386; Hall v. Conder (1857), 2 C.B.N.S. 22; Pritchard v. Merchant's and 
Tradesman’s Mutual Life Assurance Society (1858), 8 C.B.N.S. 622; Hare v. Brown 
(1859), 5 Jur.N.S. 711; Ralli v. Universal Marine Insurance Co. (1862), 4 De G.F. 
& J. 1; The John Bellamy (1870), L.R. 3 A. & E. 129; Fleet v. Murton (1871), L.R. 
7 Q.B. 126; Mollett v. Robinson (1872), L.R. 7 C.P. 84; Jeffreys v. Fair (1876), i 
36 L.T. 10; Joliffe v. Baker (1883), 11 Q.B.D. 255; Robert A. Munro & Co., Ltd. v. 
Meyer, [1980] All E.R.Rep. 241; Joseph Constantine Steamship Line, Ltd. v. 
Imperial Smelting Corpn., The Kingswood, [1941] 2 All E.R. 165; Frederick F. 
Rose (London), Ltd. v. Wm. H. Pim, Junr., & Co., [1953] 2 All E.R. 789. 

As to consent in general; mistake, see 8 Hausspury’s Laws (8rd Edn.) 80-84; and 
for cases see 12 Dicrest (Repl.) 414 et seq. G 


Cases referred to: 
(1) Barr v. Gibson (1888), 3 M. & W. 890; 1 Horn. & H. 70; 7 L.J.Ex. 124; 150 
.R. 1197; 385 Digest (Repl.) 110, 111. 
(2) Strickland v. Turner (Hxecutrix of Lane) (1852), 7 Exch. 208; 22 L.J.Ex. 115; 
155 E.R. 919; 12 Digest (Repl.) 414, 3221. 
(3) Sutherland v. Pratt (1843), 11 M. & W. 296; 2 Dowl.N.S. 818; 12 L.J.Ex. 235; 
7 Jur. 261; 152 E.R. 815; 29 Digest (Rep!l.) 125, 691. 


Also referred to in argument : 

Cowas-Jee v. Thompson (1845), 3 Moo. Ind. App. 422; 5 Moo.P.C.C. 165; 18 E.R. 
560, P.C.; 89 Digest (Repl.) 684, 1792. 

ed v. Niedondld (1842), 9 M. & W. 600; 12 L.J.Ex. 99; 6 Jur. 264; 152 I 
E.R. 253; 39 Digest (Repl.) 493, 404. 

Johnston v. Usborne (1841), 11 Ad. & I]. 549; 3 Per. & Dav. 236; 118 E.R. 524; 
1 Digest (Repl:) 6238, 2071. 

Roux v. Salvador (1886), 3 Bing.N.C. 266; 2 Hodg. 209; 4 Scott, 1; 7 L.J.Ex. 
328; 182 E.R. 418, Ex. Ch.; 29 Digest (Repl.) 807, 2322. 

Owens v. Dunbar, 12 I.C.L.R. 304. 

Paine.v. Meller (1801), 6 Ves. 349; 31 ER. 1088, L.C.; 40 Digest (Repl.) 202, 
1637 
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Cass v. Rudele (1692), 2 Vern. 280; 1 Eq. Cas. Abr. 25, pl. 8; 28 E.R. 781; 
12 Digest (Repl.) 480, 3309. 

Hitchcock v. Giddings (1817), Dan. 1; 4 Price, 185; Wils. Ex. 82; 146 E.R. 418; 
12 Digest (Repl.) 414, 3220. : 

Earl of March v. Pigot (1771), 5 Burr. 2802; 98 E.R. 471; 25 Digest (Repl.) 416, 4. 

Vlierboom v. Chapman (1844), 18 M. & W. 230; 18 L.J.Ex. 384; 8 Jur. 811; 153 
E.R. 96; 41 Digest 646, 4777. 

Dickson v. Zizinia (1851), 10 C.B. 602; 20 L.J.C.P. 78; 16 L.T.0.8. 366; 15 Jur. 
359; 188 E.R. 238; 89 Digest (Repl.) 511, 538. 


Appeal by the plaintiffs from a decision of the Court of Exchequer Chamber, infra, 
on a bill of exceptions to a ruling of Martin, B., in an action for breach of contract. 

The action was brought by the plaintiffs, merchants at Smyrna, to recover the 
price of a cargo of Indian corn sold for the plaintiffs by the defendants as factors, 
the purchase having been repudiated by the purchaser. The cargo in question had 
been shipped on account of the plaintiffs at Salonica on board a vessel chartered 
by them, and bound for the United Kingdom. The plaintiffs, through Messrs. 
Bernoulli, their London agents, employed the defendants as cornfactors, to sell the 
cargo on a del credere commission, which was done on May 15, 1848, one A. B. 
Callander being the purchaser. A few days afterwards it was discovered by the 
purchaser that the cargo had, previously to his entering into the contract, been 
unloaded in consequence of its being in a heated state, and sold on account of 
the plaintiffs at Tunis. He, therefore, repudiated the contract. The contract was 
in these terms: 


‘Bought of Hastie and H. a cargo of about 1,180 qrs. of Salonica Indian corn. 
of fair average quality when shipped from Salonica. Bill of lading dated,... 
Free on board to a safe port in the United Kingdom .. .”’ 


At the trial before Marrin, B., no evidence was given to show that the language 
used in the contract meant any other than its ordinary meaning, except that the 
words ‘‘free on board’’ meant that the goods were on board the vessel. The judge 
directed the jury that the meaning and construction of the contract with Callander 
was, that Callander, as purchaser, was to take on himself all risks from the date 
of the shipment of the corn; and that the meaning and construction of the contract 
was that the purchaser bought the cargo if it existed at the date of the contract, 
but that, if it had been damaged or lost, he bought the benefit of the insurance, but 
no more; and that, by selling the cargo, the vendor undertook that the purchaser 
should have it if it existed, and that the vendor had not sold it before to another. 
The judge further ruled that, if the jury believed the evidence, the sale of the 
cargo at Tunis in this case by the agent of the plaintiffs was not such a sale as to 
defeat the contract, and that it was rendered necessary in consequence of sea 
damage, and was made merely to prevent the loss being so great as it would 
otherwise necessarily have been. He, therefore, directed a verdict for the defen- 
dants. 

The case was afterwards argued in the Court of Iixchequer (8 Exch. 40) before 
Pottock,’C.B., Parke and ALpgrson, BB., when the learned judges differed in 
opinion, and a rule was drawn up directing that the verdict found for the defendants 
should be set aside on all the pleas except the sixth, and that on that plea judgment 
should be entered for the plaintiffs, non obstante veredicto, and that the defendants 
should be at liberty to treat the decision of the court as the ruling at nisi prius, 
and to put it on the record and bring a bill of exceptions. This was done, and 
the Lord Chief Baron sealed the bill of exceptions, adding, however, a memorandum 
to the effect that he did so as the ruling of the court, but that his own opinion was 
in opposition to such ruling. 


Butt (Bovill with him) for the defendants. 
Cowling for the plaintiffs. 


bo 
bo 
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Cur. adv. vult. 


June 25, 1853. COLERIDGE, J., delivered the following judgment of the court.— 
The case was originally tried before Martin, B., who, in directing the jury, ruled 
that the contract imported that, at the time of the sale, the corn was in existence 
as such, and capable of delivery, and a verdict was found for the defendants, the 
plaintiffs having leave to move to enter a verdict in their favour on all the issues 
except those on the fifth and sixth pleas, and on those pleas for judgment non 
obstante veredicto. The case was argued before Potitock, C.B., and Parke and 
AupEerson, BB. The Lord Chief Baron agreed in the opinion expressed by 
Martrn, B., at nisi prius; but the other learned barons differed from him, and made 
the rule absolute; whereupon it was agreed that the question should be brought 
before this court on a bill of exceptions, as if the Lord Chief Baron had directed 
the jury in conformity with the opinion of Parke and AtpErson, BB. 

The case, therefore, comes before us without any great preponderance of authority 
in favour of the plaintiffs. Nor do we find in the arguments of counsel, or in the 
judgment of the court below, any case referred to upon which that judgment was 
founded. It turned entirely on the meaning of the contract made between the 
parties, which was in these terms : 


‘Bought of Hastie & Hutchinson a cargo of about 1,180 quarters of Salonica 
Indian corn of fair average quality when shipped per the ‘Kezia Page,’ Captain 
Page, from Salonica, bill of lading dated Feb. 22, at 27s. per quarter, free on 
board, and including freight and insurance to a safe port in the United King- 
dom, the vessel calling at Cork or Falmouth for orders, measure to be calculated 
as customary, payment at two months from this date, or in cash, less discount 
at the rate of £5 per cent. per annum for the unexpired time upon handing 
shipping documents.”’ 


An attempt was made to explain this document by evidence, but failed. There is, 
indeed, an expression in the bill of exceptions, “‘that the meaning of free on board 
is, that the goods are on board which taken literally, may import that they are on 
board at the time when the words are used; but it was not contended for the 
defendants that such is the true meaning. The case, therefore, is not affected by 
that statement and the question depends upon the words of the contract, unexplained 
by any evidence. 

For the defendants it was contended that the parties plainly contracted for the 
sale and purchase of goods, that the price to be paid was for goods, and that for 
the price the purchaser was to have the benefit of a contract to carry them and a 
policy of insurance; that a vendor of goods undertakes that they exist, and that they 
are capable of being transferred, although he may not stipulate for their condition ; 
and that as the goods in question had been sold and delivered to other parties before 
the contract in question was made, there was nothing on which it could operate; 
and Barr v. Gibson (1) and Strickland v. Turner (Hxecutrix of Lane) (2) were cited. 

On the other hand it was argued, that this was not a mere contract for the sale 
of an ascertained cargo, but that the purchaser bought the adventure, and took 
upon himself all risks from the shipment of the cargo. It was said that the mention 
of the condition of the cargo at the time of shipment was a proof of the intention 
of the parties that the buyer should take all risks from that time; that its condition 
at the time of sale, or the fact of its existence, could not then be ascertained, and 
therefore the purchaser must be supposed to have taken the risks; that if it had 
existed, however much deteriorated, the purchaser must have taken it, although the 
loss had been all but total, and therefore there was no reason for excluding total 
loss from the risks that he was to bear; that if it had ceased to exist the considera- 
tion would not fail, for the purchaser would have the shipping documents. It 
was further argued that the stipulation for payment, which would probably have 
to be made before the arrival of the cargo, indicated an intention that the purchaser 
was in all events to pay for it, on account of the inconvenience that would ensure 
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if he might have to reclaim the money back. It was not disputed that Barr v. 
Gibson (1) and Strickland v. Turner (Hxecutrix of Lane) (2) were well decided. 

It appears to us that the contract in question was for the sale of a cargo supposed 
to exist, and to be capable of transfer, and that, inasmuch as it had been sold 
and delivered to others by the captain before the contract in question was made, 
the plaintiffs cannot recover in this action. With regard to the description of the 
cargo as ‘‘of fair average quality when shipped,’’ we think that, if those words had 
not been introduced, it must have been held that the purchaser of a cargo on a 
voyage would take upon himself the chance of what its condition at the time of 
purchase might be, and that this clause was introduced for his benefit, by enabling 
him to object, if the fact were so, that the cargo was bad when shipped. If, in 
Barr v. Gibson (1), there,had been a stipulation that the ship, when she sailed on 
the voyage during which she was sold, was seaworthy, that would not have made 
the purchaser liable, if a total loss had occurred before the contract was entered 
into. It has been said, that if the loss had been all but total, if the cargo had 
become all but worthless, yet, if it existed in specie, the purchaser must unquestion- 
ably have been bound, and, therefore, there is no reason for holding that he was 
not also to take the risk of a total loss. The same argument would have applied in 
Strickland v. Turner (Executrixz of Lane) (2). If the annuitant, at the time of the 
sale of the annuity, had been in extremis, and had died the next hour, the pur- 
chaser would have been bound and could not have recovered the purchase-money, 
but was held to be so entitled, the annuitant having died before the sale. Again, 
it has been supposed that there is an inconsistency in saying that, if the cargo had 
sustained sea-damage, constituting an average loss covered by the policy, it would 
pass to the purchaser so as to secure to him an indemnity, but would not pass in 
the event of a total loss. This seems to depend upon the same point, and not to 
be attended with any real difficulty. 

If the contract for sale of the cargo was valid, the shipping documents would pass 
as accessories to it; but if, in consequence of the previous sale of the cargo, the 
contract failed as to the principal subject-matter of it, the shipping documents would 
not pass. Although we cannot find any decision in point, there is Sutherland v. 
Pratt (3), where this subject was mentioned. In that case, the plaintiff had bought 
goods on a voyage, and effected an insurance, lost or not lost. They had sustained 
sea damage before the sale, and the purchaser sued on the policy. The under- 
writers pleaded that the goods were damaged before the plaintiff had acquired any 
interest in them. On demurrer, it was held that the plea was bad, but the very 
learned counsel who argued for the plaintiff admitted, in answer to a question 
put by Parxe, B., that, if the goods had been totally lost before his contract of 
purchase was made, there would not have been an insurable interest, as a person 
cannot buy a thing that has been totally lost. 

For these reasons, it appears to us that the basis of the contract in this case 
was the sale and purchase of goods, and that all the other terms in the bought 
note were dependent upon that, and that we cannot give to it the effect of a contract 
for goods lost or not lost. The consequence is that the judgment of the court below 
must be reversed, and entered for the defendants according to arrangement be 
the parties. 


The plaintiffs appealed to the House of Lords. 


The following judges attended the House upon the argument. ALDERSON, B., 
WIGHTMAN, CRESSWELL, Erte and Witiiams. JJ., Martin, B., Crompron and 
Wittes, JJ., and Bramwetu, B. 


Sir Frederick Thesiger, Q.C., and J. Wilde, Q.C., for the appellants. 
Butt, Q.C., and Bovill, Q.C., for the respondents, were not called on to argue. 


tween 


At the conclusion of the appellants’ argument the House put the following 
question to the learned judges: Whether looking at this record judgment should 


be given for the appellants or the respondents? The learned judges delivered their 
opinion by 
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ALDERSON, B.—Her Majesty's judges are unanimously of opinion that the 
judgment of the Exchequer Chamber was right, and that the judgment of the Court 
of Exchequer was wrong; and I am myself now of the same opinion, having been 
one of the judges before whom the cause was argued in the court below. 


LORD CRANWORTH, L.C.—That being so, I have no hesitation in advising 
your Lordships, and at once moving that the judgment of the court below should 
be affirmed. It is hardly necessary, and it has not ordinarily been usual, for your 
Lordships to go much into the merits of a judgment which is thus unanimously 
affirmed by the judges who assist the House in forming its judgment. 

I may state shortly that the whole question turns on the construction of the 
contract which was entered into between the parties. I do not mean to deny that 
many plausible and ingenious arguments have been pressed by both counsel who 
have addressed your Lordships, showing that there might have been a meaning 
attached to that contract different from that which the words themselves import. 
If this had depended not merely on the construction of the contract, but on evidence 
which, if I recollect rightly, was rejected at the trial, of what mercantile usage had 
been, I should not have been prepared to say that a long-continued mercantile usage 
interpreting such contracts might not have been sufficient to warrant, or even 
compel your Lordships to adopt a different construction. But, in the absence of any 
such evidence, looking to the contract itself alone, it appears to me clearly that 
what the parties contemplated—those who bought and those who sold—was that 
there was an existing something to be sold and bought, and if sold and bought, then 
the benefit of insurance should go with it. 

I do not feel pressed by the latter argument which has been brought forward very 
ably by counsel for the appellants, derived from the subject of insurance. I think 
the full benefit of the insurance was meant to go as well to losses and damage that 
occurred previously to May 15 as to losses and damage that occurred subsequently, 
always assuming that something passed by the contract of May 15. If the contract 
of May 15 had been an operating contract, and there had been a valid sale of a 
cargo at that time existing, the purchaser would have had the benefit of insurance 
in respect of all damage previously occurring. The contract plainly imports that 
there was something which was to be sold at the time of the contract, and something 
to be purchased. No such thing existing, I am of opinion, that the Court of 
Iixchequer Chamber has come to the only reasonable conclusion on it, and conse- 
quently that there must be judgment for the respondents. 


Appeal dismissed. 


iE 
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ALLEN v. MADDOCK 


[Privy Councin (The Rt. Hon. Dr. Lushington, T. Pemberton Leigh, Sir Edward 
Ryan and Sir Cresswell Cresswell), February 19, July 8, 1858] 


[Reported 11 P.C.C. 427; 81 L.T.0.S. 359; 6 W.R. 825; 
14 E.R. 757] 


Will—Hvidence-—Evidence to explain and identify reference in codicil to previous 
document—Invalid will—V alidation—Republication by and incorporation in 
valid codicil. 

A testamentary paper which, owing to its not having been duly attested as 
required by s. 9 of the Wills Act, 1837, is not a valid will, can, provided it is 
capable of identification, be rendered valid by a codicil which clearly refers to 
it and is itself duly executed. Parol evidence is admissible to establish in a 
court of construction the meaning of the reference in the codicil to the earlier 
document and the identity of that document. In effect, the earlier document is 
validated by being incorporated in or republished by the codicil. 

In 1851 the testatrix signed a document commencing: ‘‘This is the last will 
and testament of Mrs. A. F.,’’ but one witness only attested it, and, therefore, 
it did not constitute a valid will. In 1856 F. executed a codicil beginning : 
“This is a codicil to my last will and testament,’’ and this codicil was duly 
attested and valid. The testatrix died, leaving no other will than the docu- 
ment first mentioned, which was found in a drawer in her bedroom in an 
envelope endorsed ‘‘Mrs. A. F.’s will.”’ 

Held: parol evidence was admissible to prove the identity of the document 
referred to by the codicil, so as to incorporate it. 


Notes. Considered: In the Goods of Greves (1858), 1 Sw. & Tr. 250. Dis- 
tinguished: Newton v. Newton (1861), 5 L.T. 218. Applied: Van Straubenzee vy. 
Monck (1862), 3 Sw. & Tr. 6; In the Goods of Brewis (1864), 8 Sw. & Tr. 473; In the 
Goods of Luke (1865), 34 L.J.P.M. & A. 105; In the Goods of Watkins (1865), 34 
L.J.P. & M. 14; In the Goods of Sunderland (1866), L.R. 1 P. & D. 198. Con- 
sidered: Anderson v. Anderson, [1861-73] All E.R.Rep. 161. Applied: In the 
Goods of Heathcote (1881), 6 P.D. 30; Durham v. Northern, [1895] P. 66; Uni- 
versity College of North Wales v. Taylor, [1908] P. 140. Considered: Re White, 
Knight v. Briggs, [1924] All E.R.Rep. 630. Referred to: In the Goods of Almos- 
nino (1859), 1 Sw. & Tr. 508; In the Goods of Truro (1866), 35 L.J.P. & M. 89; 
In the Goods of Reid (1868), 88 L.J.P. & M. 1; Falle v. Godfray (1888), 14 App. Cas. 
70; In the Goods of Rendle (1899), 68 L.J.P. 125; Re Trotter, Trotter v. Trotter, 
[1899] 1 Ch. 764; In the Goods of Smart, [1902] P. 828; Re Jones, Jones v. Jones, 
[1942] Ch. 328; Re Edward's Will Trusts, Dalgleish v. Leighton, [1947] 2 All 
E.R. 521. 

As to the doctrine of republication and the admissibility of evidence in the con- 
struction of will see 39 Hatsspury’s Laws (8rd Edn.) 904-907 and 955-978 
respectively. For cases see 44 Dicrst 370 et seq., and 613 et seq. 


Cases referred to: 

(1) Smart v. Prujean (1801), 6 Ves. 560; 31 E.R. 1195, L.C.; 44 Digest 238, 645. 

(2) Wilkinson v. Adam (1813), 1 Ves. & B. 422; 35 E.R. 163, L.C.; 44 Digest 
1251, 10,786. | 

(3) Barnes v. Crowe (1792), 1 Ves. 486; 4 Bro.C.C. 2; 29 E.R. 747; 44 Digest 
374, 2086. : 

(4) Pigott v. Waller (1802), 7 Ves. 98; 82 E.R. 40; 44 Digest 871, 2054. 

(5) Doe d. Williams v. Evans (1882), 1 Cr. & M. 42; 8 Tyr. 56; 2 L.J.Bx. 39; 
159 E.R. 307; 44 Digest 387, 2215. 

(6) Guest v. Willasey (1826), 3 Bing. 614; 12 Moore, C.P. 2; 5 L..J.0.S.C.P. 101; 
130 E.R. 650; 44 Digest 380, 2149. | 
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(7) Gordon v. Lord Reay (1882), 5 Sim. 274; 58 E.R. 389; 44 Digest 880, 2150. A 

(8) Utterton v. Robins (1884), 1 Ad. & El. 428. 

(9) Radburn v. Jervis, Hare v. Hill (1840), 8 Beav. 450; 49 E.R. 177; 44 Digest 

1009, 8670. 

(10) Aaron v. Aaron (1849), 8 De G. & Sm. 475; 18 L.T.0.S. 545; 14 Jur. 125: 
64 E.R. 568; 44 Digest 881, 2155. 

(11) Hitchings v. Wood, Wood v. Hitchings (1841), 2 Moo.P.C.C. 355; 12 E.R. B 
1041; sub nom. Wood v. Goodlake, 1 Notes of Cases, 144, P.C.; 44 Digest 
238, 647. 

(12) Shortrede v. Cheek (1884), 1 Ad. & El. 57; 8 Nev. & M.K.B. 8667 BL Ji. Bs 
125; 110 E.R. 1129; 26 Digest (Repl.) 105, 723. 

(13) Hodges v. Horsfall (1829), 1 Russ. & M. 116; 89 E.R. 45, L.C.; 12 Digest 
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Appeal from an order of the judge of the Prerogative Court of Canterbury admit- 
ting to probate two papers as a will and codicil (Dea. & Sw. 825). G 
On Dec. 1, 1851, Anne, the wife of Joseph Emanuel Allen, who was separated 

from her husband and had assumed and was known by the name of Foote, drew up 
in her own handwriting, and signed and sealed a paper of that date, described in 
its commencement as “'the last will and testament of Mrs. Anne Foote, of Bath, 
which I make and publish for all my worldly substance.’’ By this instrument she 
gave several legacies, and appointed executors, but made no disposition of the H 
remainder of her property. She had a power, under the settlement made on her 
marriage, to make a will, but the paper in question was attested by only one 
witness, and was, therefore, not valid. On Sept. 18, 1856, being then on her 
deathbed, she executed a codicil headed: ‘‘This is a codicil to my last will and 
testament.’’ By the codicil she gave to her servant Eliza Baker the sum of £100, 
“with as much of my furniture as, in the opinion of my executor, will be sufficient i) 
to furnish a sittins-room and a bedroom.’’ The codicil appointed no executor, and 
contained no other reference to the will. On Sept. 14, the testatrix died. On her 
death search was made for her testamentary papers by Sir H. Maddock, who was 
one of the executors appointed by the paper described as her will, and to whom, in 
pursuance of the testatrix’s direction, a letter announcing the event had been sent 
immediately upon her death. The codicil was found in a chest in her bedroom, and 
the disputed paper was found in another chest which had been, shortly before her 
death, removed from her bedroom into an adjoining room. This paper was enclosed 
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A in a sealed envelope, on which were written the words—‘‘Mrs. Anne Foote’s will.”’ 
No other testamentary paper of any description was found. The two papers men- 
tioned were admitted to probate by the judge of the Prerogative Court, and against 
this sentence the present appeal was brought as regards the will. 


Sir Fitzroy Kelly and Dr. Jenner for the appellant. 
Dr. Phillimore, Q.C., and Dr. Deane, Q.C., for the respondent. 





The Rt. Hon. T. PEMBERTON LEIGH.—The objection relied on is that 
there is no such distinct reference to this paper in the codicil as to enable the court 
to receive parol evidence in order to identify it; that it is not identified by the 
description of a will, for that, in truth, it is not a will; that it is not identified either 
by date or by any reference to its contents, or by annexation to the codicil, so as to 

NX cae st ae 

~ distinguish it from other papers of a like description, if more than one were found; 
and that to admit this paper to probate on the ground that no other is produced 
to satisfy the description would be to incorporate the will in the codicil merely by 
parol evidence and not by the effect of the reference contained in the codicil itself. 

It becomes necessary to examine, with some minuteness, the rules of law and 

__ the decided cases applicable to this subject. Before the Wills Act was passed in 
) 1837 no formalities of any kind being necessary in the execution of a will or codicil 
as to personal estate, the effect of a well-executed testamentary instrument upon 
one not well executed could hardly come before a Court of Probate. But such 
questions arose very frequently in the temporal courts, with respect to the disposi- 
tion of real estate, and the statute alluded to having placed wills, as to real and 

_, personal property on the same footing, it should seem that the authorities upon this 
~ point with respect to real estate, whether before or since the statute in the courts 
of law, are now equally applicable to the Court of Probate, with regard to personalty. 

In considering them, however, it is necessary to bear in mind this distinction 
between cases before the Act and subsequent cases, viz., that before the Act a 
testamentary paper not executed so as to affect real estate was valid as to personalty, 

- was really a will or codicil, and might, therefore, strictly answer that description in 
_ a subsequent reference to it by that name, whereas since the Act came into operation 
no paper not properly executed and attested, can, in strictness, be for any purpose 

a will or codicil. It is necessary also to remember the distinction between the 
admissibility of evidence to prove a testamentary paper and of evidence to explain 
its meaning—that direct evidence of intention, declarations of the testator by word 

| or In writing, and other testimony of a similar character, are admissible when the 
will is disputed, but that no such evidence can be received in order to explain the 
expressions which he has used. Still, in construing his will, the court is entitled 
and is bound to place itself in the situation of the testator with respect to his 
property, the objects of his bounty, and every other circumstance material to the 
construction of the will, and for this purpose to receive, if occasion require it, parol 

_ evidence of these circumstances, and to expound his meaning with reference to them. 

In the celebrated treatise of Sim James Wicram (Extrinsic Evipence rn AID OF 
THE INTERPRETATION OF WILLS) these rules are stated, discussed and explained in a 
manner which has excited the admiration of every judge who has had to consult it. 
After collecting and stating the effect of the several authorities, Sir James WicRaM 
sums up (as it appears to us with perfect accuracy) the result in these terms (prop. 
®, para. 96): 


‘Every claimant under a will has a right to require that a court of construc- 
tion, in the execution of its office, shall, by means of extrinsic evidence, place 
itself in the situation of the testator, the meaning of whose language it is called 
upon to declare. It follows that, if with the light which that situation alone 
affords, the testator’s meaning can be determined by a court, the court which 
so determines does in effect declare that the testator has expressed his intention 
with certainty, or, in other words, that his will is free from ambiguity.”’ 
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It may be said that on the present occasion, the Court of Probate is, to a certain 
extent, a court of construction, for it has to determine what is the meaning of the 
reference made by the testatrix in her codicil to her last will and testament (the 
executor under which is to determine upon one of the gifts in the codicil), and 
whether any, and, if any, what, instrument found at her death is thereby referred 
to. This question is one of fact which obviously must be explained, and can only 
be explained by parol evidence. 

At first sight there is no difficulty; there is no ambiguity whatever in the expres- 
sion by which the reference is made. Parol evidence must necessarily be received 
to prove whether there is or is not in existence at the testatrix’s death any such 
instrument as is referred to by the codicil. For this purpose, inquiry must be 
made and evidence must be offered to show what papers there were at the date of 
the codicil, which could answer the description contained in the codicil, and, the 
court having by these means placed itself in the situation of the testatrix, and 
acquired, as far as possible, all the knowledge which the testatrix possessed, must 
Say, upon a consideration of those extrinsic circumstances, whether the paper is 
identified or not. If the will in question had been properly executed, there can 
be no doubt that it would have been treated as the instrument referred to by the 
codicil; yet it must, in that case, have been proved or assumed that there was no 
later will revoking it. This last fact is one which is in truth a necessary founda- 
tion of the establishment of every testamentary paper. That a description in a 
will may be applied to a subject inaccurately described in it, if it should be shown by 
parol evidence that there is no subject to which it applies with accuracy, can admit 
of no doubt. 


‘If the description in the will is incorrect, evidence that a subject having such 
and such marks upon it exists, must be admissible, that the court may deter- 
mine whether such subject, though incorrectly described in the will, be that 
which the testator intended”’: 


WIGRAM, prop. 5, para. 64. 

Is then the evidence in this case sufficient to identify the paper propounded as 
the will? No other paper has been found to which the description can apply. Here 
is a paper kept by the testatrix up to the time of her death in her own possession, 
to which, according to her view of that paper, it does apply with the strictest 
accuracy. If we are to read the codicil with the knowledge of what the testatrix 
knew—viz., that she had this testamentary paper and that she had no other—can 
it be doubted that this is the paper referred to? It is said, however, that this is 
merely the effect of parol evidence, and that there may be other wills, and that if 
there were two there is nothing in this codicil to distinguish which was the will 
referred to. Unless there were two, both imperfectly executed and both of the 
same date (not a very probable event), the question could not arise. As we have 
already observed, the efficacy of every will, as a last will, depends upon the fact 
that there is none later. The proof of this must, in all cases, be negative, and 
necessarily of very different weight, sometimes amounting almost to certainty, as 
when the will is made on the death-bed; sometimes open to great doubt, as when 
the will has been made many years before the death; but in every. case the court 
admitting the instrument to probate must be satisfied that it is the last will. 


Supposing the paper propounded as a will in this case had been executed a few | 


hours before the codicil, and that there was positive proof that the testatrix signed 
no other paper till she signed the codicil, the objection which is now made would, 
in law, be precisely of the same force. It has not been disputed that, if the codicil 
had identified the paper, by describing it as containing certain bequests, such refer- 
ence would have been sufficient to let in the proof, yet in such case the proof 
would equally depend on the assumption that there was no later will which con- 
tained similar bequests. No doubt the rule of law is as stated by Lorp Expon in 
Smart v. Prujean (1) (6 Ves. at p. 565) that 
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‘an instrument properly attested, in order to incorporate another instrument 
not attested, must describe it so as to be a manifestation of what the paper is 
which is meant to be incorporated.” 


For this purpose it is necessary that it should be so described as to leave no doubt 
in the mind of the judge, on the circumstances as they actually existed and are 
proved before him, that the paper referred to is the paper propounded. In Smart v. 
Prujean (1) the testator directed by his will the proceeds of his real estate to be 
appled to such purposes as he should appoint by a private letter, which he stated 
in his will he intended to leave with the abbess of a convent named or her successor. 
This will, according to the statement of it in the report, does not seem necessarily 
to have referred to any particular paper then in existence. The letter which he 
declared his intention to leave might be either one which he had already written 
or one which he intended to write. In point of fact the testator never deposited 
any letter in the custody mentioned in his will, but at his death two papers were 
found in an envelope, which enclosed also his will, one being a letter addressed 
to his executors, and another a letter addressed to the abbess in question, both 
documents bearing date some months before his will, and one of them mentioning 
that he had devised his worldly estate and effects to trustees upon the uses men- 
tioned in the letter. The letter, therefore, in terms, referred to a will already 
made, and could hardly be construed to refer to the will actually produced, which 
was dated many months afterwards. Nor had the letter been delivered over to the 
abbess, which Lorp Expon thought, by the terms of the will, was an essential part 
of the condition to give it validity. He, therefore, very naturally asked, if other 
letters had been proved, how could these be distinguished from them? He did not 
on this occasion express any doubt that parol evidence might be received, provided 
the reference in the will was to a paper already existing and sufficiently identified. 

In a subsequent case, however, if Lorp Expon’s observations are accurately 
reported, he appears to have intimated some doubt whether a paper antecedently 
existing, and clearly and undeniably referred to, could be made part of the will: 
Wilkinson v. Adam (2), 1 Ves. & B. at p. 445; but, if any such doubt was ever 
thrown out, later decisions removed it, and completely established the rule that, 
before the Wills’ Act, 1837, a paper distinctly referred to by a will might be 
incorporated in it. A reference by a testator to his last will is a reference in its 
own nature to one instrument to the exclusion of all others; if so, the description 
identifies the instrument. It is not like a general reference to codicils of which 
there may be several. In the numerous cases to be found on the subject of 
republication of a will by a codicil duly executed, and which, in effect, is equivalent 
to a re-execution of the former instrument, it has never been held necessary that 
the codicil should refer to the particular paper containing the will, so as to distin- 
cuish it from all other wills. 

In Barnes v. Crowe (3) Lorp Commisstoner Eyre observes (1 Ves. at p. 497) : 


“The testator’s acknowledgment of his former will considered as his will at 
the execution of the codicil, if not directly expressed in that instrument, must 
be implied from the nature of the instrument itself, because, by the nature of 
it, it supposes a former will, refers to it, and becomes part of it, and, being 
attested by three witnesses, his implied declaration and acknowledgment seem 
also to be attested by three.’’ 


It was decided in that case that the republication of a will by a codicil was not only 
a recognition of the will, but had the effect of a re-execution, so as to make the 
will speak as from the date of the codicil, and to give a different meaning 
general devise of lands from that which it previously had. 

To this doctrine Sir Winnram Grant, though he felt himself obliged to yield to 
authority, was much opposed, and when he had to consider Barnes v. Crowe (8) in 
Pigott v. Waller (4), he urged very strong reasons against the principle of that 
decision; but that a codicil to a will, though not referring’ to it, 
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preceding will, and amounts to a republication, he does not intimate any doubt. His 

words are (7 Ves. at p. 118): 
“A direct republication, or re-execution, is an unequivocal act, making the will 
operate precisely as if it was executed on the day of republication. But a 
reference to the will proves only that the devisor recognises the existence of a 
will, which the act of making a codicil necessarily implies; not that he means 
to give it any new operation, or do more by speaking of it than he had already 
done by executing it.”’ 


He afterwards observes (ibid. at p. 120): 


“The Lords Commissioners, in Barnes v. Crowe (3), appear to have held that 
every codicil, duly attested, ought to be held a republication. Their opinion 
seems to be that the codicil was incorporated with the will. The general 
proposition referred to by Lorp Commissioner Eyre is that the execution of a 
codicil should, in all cases, be an implied republication.’ 
In Doe d. Williams v. Hvans (5), a testator prepared a will which he did not sign, 
and about a fortnight afterwards duly executed a codicil on the same sheet of paper, 
commencing with these words: ‘‘Codicil. I, David Evans, make a codicil to the 
foregoing will’’; and it was held that the codicil operated to incorporate and estab- 
lish the will. Bayuey, B., in giving judgment, observes (1 Cr. & M. at p. 45): 


“The will was written on a sheet of foolscap paper, and the codicil was written 
on the same sheet. Now, if the codicil had not referred to the will, I should 
have thought that it did not set up that instrument, but if the codicil do refer 
to the will, then I am of opinion that it does set it up. The language is ‘Codi- 
ceil: I, David Evans, make a codicil,’ which word implies an addition to a 
former instrument. It proceeds—‘a codicil to the foregoing will.’ The testator, 
by executing this codicil, appears to me at that time, in as plain terms as 
possible, to have set up, not only the codicil, but the will.”’ 


In this case there was a distinct reference to the particular paper referred to in 
such a manner as to exclude all doubt of the instrument intended; but in Guest v. 
Willasey (6), this circumstance was wanting. A testator there made his will, duly 
attested. On the back of this will he wrote three codicils, two unattested, and the 
last attested. The last codicil revoked the appointment of an executor made by 
the second codicil, but did not otherwise refer either to the will or codicil. The 
court was of opinion that the last codicil operated as a republication, not only of 
the will and of the second codicil, but also of the first. 

It is true that in both these cases the several writings were all upon the same 
sheet of paper, but when the difficulty arises from an absence of the ceremonies 
required by the Statute of I*rauds, this circumstance does not seem of much 
importance. It may greatly facilitate the identification—it may make the evidence 
more conclusive, but it can hardly make it more admissible. Accordingly, it does 
not seem to have been thought necessary in subsequent cases. In Gordon v. Lord 
Reay (7), a testator made his will, dated Aug. 17, 1812, duly executed and attested, 
by which he devised £10,000 to the plaintiff, charged on certain estates. He after- 
wards made a codicil, unattested, dated April 8, 1814, by which, reciting that he 
had sold the estates so charged, he ordered that the legacies should be paid out of 
and charged on his other real estates. On Aug. 138, 1818, he made a second codicil, 
duly executed and attested, by which he confirmed the provisions made by his will 
bearing date Aug. 17, 1812, in favour of the plaintiff, but took no notice of the 
codicil of April 8, 1814; yet it was held that a codicil being in law a part of a will, 
the second codicil, by confirming the will, established the first codicil so as to charge 
the £10,000 legacy on the real estates. 

This case was decided in 1832. In the subsequent case of Utterton v. Robins (8), 
which was argued before the Queen’s Bench on a case sent from Chancery in 1834, 
a question of the same kind arose. In that case the testator made a will dated 
Sept. 12, 1823, properly executed and attested, and after devising a house to his 
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daughter, Mrs. Utterton, gave the residue of his real and personal estate to trustees. 
By a memorandum in pencil in the margin of his will, dated Aug. 6, 1825, signed, 
but not attested, the testator, reciting that he had sold the house given by the will 
to his daughter, gave her instead of it a house in Portugal Street. He afterwards 
signed another unattested codicil, dated Aug. 9, 1825, to the same effect, and after- 
wards made several codicils properly executed and attested for the purpose of 
including in the operation of his will after-purchased estates. The last of these 
codicils was dated Feb. 5, 1830, and was in these words: 


“IT, John Robins, do make this fourth codicil to my will, which bears date 
Sept. 12, 1828. I give and devise all real estates and hereditaments purchased 
by me since the date and execution of my said will to the trustees therein 
named, their heirs and assigns, to the uses and upon the trusts in the said 
will expressed and declared, of and concerning the residue of my real estates.”’ 


The house in Portugal Street had been purchased between the date of the will and 
of the codicil of Aug. 9, 1825, and the question for the consideration of the court 
was to whom the house in Portugal Street passed, it being contended, on the part 
of Mrs. Utterton that the last codicil, though not referring to any instrument but 
the will, operated as a republication of all the codicils, whether attested or un- 
attested, and that the house in Portugal Street passed to Mrs. Utterton. Gordon vy. 
Lord Reay (7) was not cited, and the court did not decide whether such codicil 
would or would not establish the unattested codicils not referred to, though 
Parker, B., may be considered to have intimated an opinion against giving to the 
codicil what he terms ‘‘that immense effect in republication which Mrs. Utterton’s 
counsel ascribed to it’’; but the court held that, supposing the codicils in favour of 
Mrs. Utterton to have been duly attested, the last codicil would have revoked them, 
and devised the estate in question to the trustees under the will. The learned 
judges had no doubt that any testamentary paper unattested, sufficiently referred 
to by a duly executed and attested codicil, would be established by such codicil, 
though the two instruments were not only not on the same paper, but were not 
even in the same country. This is the result which we collect from the observa- 
tions which fell from the judges in the course of the argument, though they con- 
tented themselves with sending a certificate of their opinions to the Court of 
Chancery as to the effect of the devise without assigning any reasons. 

In Radburn v. Jervis (9), decided by Lorn Lanapatr, Guest v. Willasey (6), 
Gordon v. Lord Reay (7), and Utterton v. Robins (8), were all cited, and his Lord- 
ship was of opinion that a codicil duly executed and attested, though referring only 
to the will, operated to establish and republish all previous codicils, whether duly 
executed or not. The testator there made a will giving various legacies, and charg. 
ing his real estates with all legacies thereby given. He made many codicils, some 
duly executed and attested, and some not, and by one of the latter class he gave a 
legacy to Mr. Brundrett. His eleventh codicil was duly executed and attested, 
and began in these words: ‘‘This is a further codicil to the last will and testament 
of me, Sir Thomas Clarges, Bart., made this 10th of April, 1828.’’ The codicil was 
confined to revoking the appointment of two gentlemen named in the will as trustees 
and the legacies given to them, and to appointing Brundrett an executor and trustee 
in their stead. Lorp Lanapate held that the legacy to Brundrett was not charged 
on the real estates, because the codicil did not so charge it and the will charged 
only the legacies thereby given, but he was clearly of opinion that the last codicil 
operated as a republication of all the preceding codicils as well as of the will, though 
none of the codicils was referred to. His language is (3 Beav. at p. 460) : 


“The object of the last codicil, which was duly executed and attested, was to 
revoke the appointment of trustees and executors named in the will and the 
bequests given to those trustees, and to appoint Mr. Brundrett to be executor 
and trustee, and though, in effect, it operated as a republication of the will and 
former codicils, and might have extended any prior general devise to lands 
subsequently acquired before the date of the last codicil, and have subjected 
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such subsequently acquired lands to a general charge contained in the will; yet, 
considering it as a republication of the will and all the preceding codicils, I do not 
think the effect is to charge on the land legacies which by those codicils were 
not so charged.”’ 


Aaron v. Aaron (10), before Knianr-Brucr, L.J., recognises the rule of law as 
established in Gordon v. Lord Reay (7), and treats it as not inconsistent with the 
decision in Utterton v. Robins (8), and his Lordship observes: ‘‘It can make no 
difference whether the codicil be written on the same paper with the will or not.”’ 

The cases to which we have referred all turned upon instruments anterior to the 
Wills Act, 1887, but they show that before that Act, in order to give validity 
against real estate to a testamentary instrument previously ineffectual for the 
purpose, such a general reference was sufficient as, when compared with the evidence 
produced, would enable the court to identify the document; that a codicil would 
operate as a republication of the will, and that a republication of a will would 
amount to a republication of whatever antecedent papers might answer the descrip- 
tion of codicils, leaving it to be ascertained by parol evidence what might be the 
particular papers answering the description of either will or codicil. This doctrine 
was very much discussed in Hitchings v. Wood (11) before the Judicial Committee 
in 1841, and many valuable observations bearing upon this question were made by 
Lorp Lynpuurst, though, as the case arose before the Act of 1837, and related only 
to personal estate, it has not the authority of a decision on the point in controversy. 
As to the certainty of the reference required by the law in the incorporating instru- 
ment, there does not seem to be much distinction under the Statute of Frauds 
between a will and any other instrument. In either case it is necessary, and it is 
sufficient that the description should be such as to enable the court, when the 
evidence is produced, to say what is the instrument intended. 

In Shortrede v. Cheek (12), a guarantee in writing referred to ‘‘the promissory 
note,’’ and evidence was offered of a particular promissory note, alleged to be the 
one in question. It was objected that the writing did not specify what promissory 
note was meant; that there might be more than one. But the opinion of the court 
was that, although, if there had been more than one, there would have been difficulty 
in admitting parol evidence to prove which note was meant, yet as only one was 
proved, and there was no evidence of any other, the description was sufficient. 
ParkE, J., observed, in answer to the argument, that there might be other notes 
(ieAdsds lates 60); 


‘Even if the note had been fully described, you might say that it was possible 
there might have been another note, and that the contrary should have been 
shown.’ 


The same doctrine was carried still further by Lorp Lynpnursr in Hodges v. 
Horsfall (13). A contract in writing was made, one of the terms of which related 
to the execution of certain buildings ‘‘as per plan agreed upon.’’ In that case 
several plans had been drawn out, and discussed at different times, and it was 
doubtful which was the plan meant. Lorp Lynpuourst, in a bill for specific per- 
formance of the contract, held, on the authority of Clinan v. Cooke (14), that parol 
evidence was admissible to prove which of the plans was intended, but he thought 
that the evidence was insufficient to identify the one insisted on, and on that 
eround dismissed the bill. It has been supposed that this case is open to criticism, 
on the ground that the contract did not of necessity refer to any writing, and that 
to ascertain, by parol evidence, which, of several documents, all answering the 
description, was intended, is going further than any former case, and is contrary 
to the opinion, or inclination of the opinion, of the judges in Shortrede v. Cheek: 
(12): Wieram, prop. 7, para. 165, p. 127, n. 

For the present purpose it is quite immaterial to consider the value of these 
objections. In the present case it is clear that the thing referred to is a writing; 
that it is in its nature a single instrument; and that only one document is found 
to answer the description. Shortrede v. Cheek (12) and Hodges yv. Horsfall (13) 
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are referred to by Lorp CorrenHaM in Squire v. Campbell (15) (1 My. & Cr. at 
p- 480), as only establishing a principle which he seems to consider as settled, that 
when an agreement refers to some other document the identity of the thing referred 
to may be established by parol evidence. A reference in a will may be in such 
terms as to exclude parol testimony, as where it is to papers not yet written, or 
where the description is so vague as to be incapable of being applied to any instru- 
ment in particular, but the authorities seem clearly to establish that where there is 
a reference to any written document, described as then existing in such terms that 
it is capable of being ascertained, parol evidence is admissible to ascertain it, and 
the only question then is whether the evidence is sufficient for the purpose. 

Supposing the evidence to be admissible as the case would have stood under the 
Statute of Frauds, has the Act of 1837 altered the general law upon the subject? 
There are no words in the Act by which any such intention is declared. It has 
altered the mode in which the instrument containing the will is to be executed, 
but it has left untouched, as it appears to us, the question what papers are to be 
held included in the instrument so executed. The Statute of Frauds enacted that 
all devises of lands should be in writing and signed by the devisor, or by some other 
person in his presence and by his express directions, and should be attested and 
subscribed in his presence by three or four credible witnesses, or else they should 
be void. The Wills Act, 1837, provides that no will shall be valid unless it be in 
writing and signed at the foot or end thereof by the testator, or some other person 
in his presence and by his direction, and such signature shall be made or acknow- 
ledged in the presence of two or more witnesses present at the same time, and such 
witnesses shall attest and shall subscribe the will in the presence of the testator, but 
no form of attestation shall be necessary. The ceremonies necessary to authenticate 
the instrument are altered, but no alteration is made in the effect to be given to 
words used in it. 

It would seem that a paper which would have been incorporated in a will executed 
according to the Statute of Frauds must now be incorporated in a will executed 
according to the new Act. In those instances in which the legislature was of opinion 
that the construction put by decided cases upon the Statute of Frauds as to the 
execution of wills, or the rules applied to devises contained in them. required altera- 
tion, provisions for that purpose were introduced into the Act. The incorporation 
of unattested documents by reference in an attested will was a subject of very great 
importance that had excited much attention, and the propriety of which had been 
sometimes doubted, at least to the extent to which it had been carried. It can 
hardly be supposed that, if it had been intended to introduce so great an alteration 
in the law, it would not have been introduced by express declaration. But to have 
introduced any such declaration would have occasioned, in many cases, great incon- 
venience and injustice. The only circumstance of which we are aware from which 
any colour can be given to the argument that the Act had the operation now sug- 
gested is the construction put upon it by this committee, in Smee v. Bryer (16) 
where it was held that the signature must be so affixed at the end of the will as 
to leave no blank space for any interpolation between the end of the will and the 
signature, and it might be said that such a security against fraud could not be 
afforded if a paper only referred to in the will could be admitted as part of it. But 
this construction was found to produce such extensive injustice that by the Wills 
Act Amendment Act, 1852, s. 1, the legislature interfered to alter the law so 
established, and this Act passed before the codicil in this case was executed. 

It was not contended in this case, nor, as far as we are aware, has it been con- 
tended in any case since the Act of 1837, that no reference, however distinct, is now 
sufficient to incorporate another testamentary paper in the paper duly executed as 
a will or codicil, but the question has always been what reference in the valid paper 
is sufficient to let in evidence to identify the invalid paper. Upon this point the 
important distinction has been introduced by the Act to which we have already 
alluded, viz., that whereas before the Act a paper not duly executed might be a 
codicil as to personal estate, and might, therefore, be referred to by that description, 


204 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


no such paper can now be properly so designated. That, with this exception, the 
law on this subject remains as it was before the statute, appears from an examina- 
tion of the authorities, although in deciding on the question what is or is not a 
sufficient description to let in evidence, cases of great nicety are to be found. 

In April, 1841, the question now raised came before the Prerogative Court in 
In the Goods of Smith (17). In that case the testator, in May, 1838, made a codicil 
to his will, signed but not attested. In August, 1840, he made a further codicil, 
signed and duly attested. This was written on the second side of the paper on 
which the former codicil was written, and the deceased described it as ‘‘a second 
codicil to my last will and testament.’’ Srtr Hersert Jenner Fustr decreed probate 
of both codicils, observing: ‘‘The latter codicil being duly executed, referring to the 
former is an execution of the former codicil also.’’ In In the Goods of Sotheron 
(18), the same learned judge recognised the rule as laid down in In the Goods of 
Smith (17) but held the reference in the will not to be sufficient to let in evidence 
of the paper propounded. In January, 1848, in In the Goods of Claringbull (19), 
Sirk Hersert JENNER I'ust again acted on the rule laid down in In the Goods of 
td Onn ee 

In the course of the same year he had to determine the important case of Countess 
De Zichy Ferraris and Croker v. Marquis of Hertford (20). The testator had there 
made a will and twenty-nine codicils. Some of the codicils were made before the 
Act of 1837, and required no attestation; others were made after the Act, some of 
them being attested and others not. One codicil, made at Milan in October, 1838, 
was unattested. He made a further codicil dated in April, 1839, duly executed 
and attested, and thereby declared ‘‘that he ratified and confirmed his will and 
codicils.’” The question was whether the Milan codicil was thereby established, and 
it was decided by Str Herpert JeENNeER F usr that it was not, and upon the principle 
that it was not a codicil, that it was not distinctly referred to as such, that there 
were other papers which were codicils and would satisfy the words of the instrument 
referring to them, and that the court could not, therefore, extend the words of 
reference to an instrument not answering the description. In June, 1844, the case 
on Lord Hertford’s testamentary papers came before the Judicial Committee by way 
of appeal from the decision of Sir Hersert Jenner Foust (Croker v. Marquis of 
Hertford (20)), and the decision was affirmed. Dr. LusHineron, in delivering the 
judgment of the committee, observed very strongly upon the inconvenience which 
might result from admitting papers to probate neither properly executed nor dis- 
tinctly identified, but he also relied on the ground of the judgment in the court 
below, viz., that, there being no reference to the particular paper except under a 
general description of codicils, and there being instruments which properly answered 
the description of codicils, the words could not be extended to an instrument not 
properly answering the description. This was the case mainly relied on by the 
appellant in the argument before us. It is a decision on every ground entitled to 
the utmost respect, and we not only hold ourselves bound by its authority, but 
entirely assent to its principle. We can find, however, in it nothing inconsistent 
with the rule adopted in In the Goods of Smith (17) and In the Goods of Sotheron 
(18), which applied under the new Act the principles adopted under the old. 

The question came again before Sirk Herserr JENNER Fust in Ingoldby v. 
Ingoldby (21), in 1846. In that case the testator made an unattested codicil to his 
will, and afterwards made a second, properly attested, with the words, ‘‘this is 
another codicil to my will.’’ On his death, these two codicils only were found, and 
Sir Herpert JENNER Fust admitted them to probate. The learned judge observes 
(4 Notes of Cases, at p. 497): 


‘“‘T think the circumstances of this case are sufficient to distinguish it materially 
from the Marquis of Hertford’s case (20). There is only one paper here which 
comes under the description of a codicil. It is not, indeed, a codicil, because 
it is not duly executed; but is clear that the testator intended it to be a codicil, 
not only from the paper itself, but from the endorsement; and it was attached 
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to the will by sealing-wax, without a seal. He describes the second paper as 
‘another codicil,’ evidently referring to what he believes to be in existence. 
I apprehend there are cases in which a testator has bequeathed property to his 
children, and there being no legitimate children to answer the description, 
illegitimate have taken. So here, there being no duly executed codicil, the 
words may have reference to an unexecuted codicil.” 


The learned judge then adverts to the circumstance that there was a reference in 
the second codicil to a bequest contained in the first. He adverts to it as a not 
immaterial circumstance, but does not make it the ratio decidendi. 

The same question again came before the court in 1849, in Jn the Goods of Phelps 
(22). There the testator made his will, duly executed, and afterwards made a 
first codicil on the same sheet of paper, attested by only one witness. He then 
executed a second codicil, duly attested, by which he referred to and confirmed 
the will, but took no notice of the first codicil. Sir Hersert Jenner Fust held that 
the first codicil was not established by the second, for the instrument in question 
was not a codicil, and, therefore, the confirmation of the will did not amount to a 
confirmation of the codicil. In Haynes v. Hill (23), the point once more arose in 
August, 1849. In that case a testator made his will and several codicils, the last 
of which only was attested. The last codicil confirmed the will, but said nothing 
of the codicils. The question was in truth the same as had arisen in In the Goods 
of Phelps (22), and the same decision was pronounced. SIR Hersert JENNER I'ust 
went very fully into the doctrine, and held, as it seems on the most satis- 
factory grounds, that the case was governed by Marquis of Hertford’s case (20), 
there being no reference to anything but the will, and the unattested codicils not 
being part of it. These cases, when compared with Gordon v. Lord Reay (7), clearly 
illustrate the distinction introduced by the Wills Act, 1887, to which we have 
already adverted. In In the Goods of Countess Dowager of Pembroke (24), Sir 
Joun Dopson, from whose decisicn the present appeal is brought, followed the 
decision of Str Hersert Jenner Fust in In the Goods of Sotheron (18), but his 
subsequent decision in the present case shows that he did not mean to infringe 
upon the rules to which we have referred. 

The result of the authorities both before and since the Act of 1837, appears 
to be that when there is a reference in a duly executed testamentary instru- 
ment to another testamentary instrument by such terms as to make it capable 
of identification, it is necessarily a subject for parol evidence, and that when the 
parol evidence sufficiently proves that in the existing circumstances there is no 
doubt as to the instrument, it is no objection to it that, by possibility, circumstances 
might have existed in which the instrument referred to could not have been 
identified. As in this case the only question is whether there is sufficient evidence 
to identify the paper propounded as the will, it is not necessary to consider whether 
any evidence was received in this case, to which objection might be made. The 
facts on which we rely are, beyond all question, admissible in evidence, viz., that 
the paper in question was written by the testatrix and was found locked up in her 
possession at her death in a sealed envelope on which there was an endorsement 
deseribing it as her will; that after diligent search no other paper has been found 
answering the description; and that the only trace of any other testamentary paper 
in the evidence, is the proof of an earlier will, which the testatrix destroyed. Their 
Lordships, therefore, are of opinion that the sentence complained of must be 
afhrmed, and they think that the costs of all parties must come out of the estate. 

Their Lordships cannot properly refer to the extra-judicial opinion of any indi- 
vidual, however eminent, as an authority for their decision, but it is satisfactory 
to them to observe that, in a work which, though it professes to be written only 
for the unlearned, may often be consulted by the most learned with advantage. 
Lorp St. Lronarps treats as clear a point which, from its extreme importance, they 
have thought it advisable to examine at so great a length. In the Hanppoox ON 
Property Law (6th Edn.) p. 151, we find the following passage : 
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“So a will or codicil not duly executed may be rendered valid by a later codicil A 
duly executed and referring clearly to it, or in such a manner as to show the 
intention. Therefore, if you were to begin your codicil, ‘This is a codicil to 

my last will,’ and there was only one will, those words would set up the will, 
although not duly executed.”’ 


The very learned author then points out the distinction where there are several 
wills and codicils, and refers to the decision in Marquis of Hertford’s case (20), 
which he understands as we do. 


Appeal dismissed. 


BURRELL v. EARL OF EGREMONT 


[Rorts Court (Lord Langdale, M.R.), December 8, 16, 18, 19, 1848, April 17, 
1844 | D 


[Reported 7 Beav. 205; 18 L.J.Ch. 309; 3 L.T.0.S. 72; 8 Jur. 587; 
49 E.R. 1043] 


Settled Land—Tenant for life—Incumbrance created by settlor—Payment off of 
charge by tenant for life—Right to have charge raised out of estate—Pre- 
sumption against exoneration of estate. 

If a tenant for life pays off a charge on the estates, in the same transaction 
merging the security by taking an assignment connecting it with the legal 
estate, that prima facie puts an end to the charge. A simple payment of the 
charge without more is sufficient to establish the right of the tenant for life to 
have the charge raised out of the estate. He has no obligation or duty to 
make a declaration or do any act demonstrating his intention. He may, if he 
thinks proper, exonerate the estate, but the presumption is that he pays the 
charge for his own benefit and not for the benefit of the persons entitled in 
remainder. ‘This presumption, however, can be rebutted by evidence estab- 
lishing a contrary intention on his part. 


Limitation of Action—Charge—Recovery of money secured on charge on settled 
estates—Charge paid off by tenant for life—Right to charge as against re- G 
maindermen. 

Where a tenant for life had paid off a charge of £25,000 on the settled estates 
and so was entitled to the charge for his own benefit, 

Held: the Real Property Limitation Act, 1833, s. 40 [now s. 18 (1) of the 
Limitation Act, 1939], did not apply to a case where there was no assignable 
person liable to pay a charge on settled estates, no person who by delay could H 
be induced to suppose that the charge was abandoned or merged, and where the 
rent out of which the interest of the charge ought to be paid was receivable by 
and belonged to the same person as was entitled to the interest, and, although 
twenty years had elapsed before the death of the tenant for life without any- 
thing being paid on account of the charge or any acknowledgment being given, 
his representatives were entitled to the charge as against the remaindermen. ‘ 


Notes. [ixplained: Topham v. Booth (1887), 35 Ch.D. 607. Considered: Patten 
v. Bond (1889), 60 L.T. 583; Re England, Steward v. England (1895), 65 L.J.Ch. 21. 
Applied: Re Harvey, Harvey v. Hobday, [1896] 1 Ch. 187. Followed: Gifford v. 
Fitzhardinge, [1899] 2 Ch. 82. Considered: Manks v. Whiteley, [1912] 1 Ch. 785. 
Referred to: Spickernell v. Hotham (1854), Kay, 669; Byam v. Sutton (1854), 
19 Beav. 556; Roddam v. Morley (1856), 2 K. & J. 336; Knight v. Bowyer (1857), 
93 Beav. 609; Burrowes v. Gore (1858), 6 H.l.Cas. 907; Lord Kensington v. Bou- 
verie (1859), post p. 804; Re Allen, Bassett v. Allen, [1898] 2 Ch. 499; Whiteley v. 
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Delaney, [1914] A.C. 182; Re Welch, Mitchell v. Willders, [1916] 1 Ch. 3753; he 
Hall, Holland v. A.-G., [1941] 2 All E.R. 358; i a caida Pristee 
Bowring-Hanbury, [1943] 1 All E.R. 48. 

As to the discharge of encumbrances by a tenant for life, see 34 Habssury’s 
Laws (8rd Edn.) 641-648; and for cases see 40 Dicest (Repl.) 758, 759. As to 
limitation of actions to recover money secured by mortgage or charge, see 24 Hats- 
BurY'’s Laws 264 et seq.; and for cases see 82 Dicesr (Repl.) 468 et seq. Lor 
Limitation Act, 1839, see 13 Hanssury’s Statutes (2nd Edn.) 1159. 


Cases referred to in argument: 

Crowder v. Clowes (1794), 2 Ves. 449; 80 E.R. 719; 44 Digest 1221, 10,562. 

Reade v. Litchfield (1797), 3 Ves. 475; 30 E.R. 1118, L.C.; 23 Digest (Repl.) 505, 
5692. 

Bootle v. Blundell (1815), 1 Mer. 198; 19 Ves. 494; 35 E.R. 646, L.C.; 23 Digest 
(Repl.) 505, 5697. 

Kirke v. Kirke (1828), 4 Russ. 485; 6 L.J.O.S.Ch. 148; 38 E.R. 868; 44 Digest 
pUL, 1379. 

Shipperdson v. Tower (1842), 1 Y. & C. Ch. Cas. 441; 6 Jur. 658; 62 E.R. 961; 
44 Digest 607, 4341. 

Willams v. Bishop of Landaff (1786), 1 Cox, Eq. Cas. 254; 29 E.R. 1153; 38 
Digest (Repl.) 788, 61. | 

Jones v. Bruce (1840), 11 Sim. 221; 4 Jur. 1055; 59 E.R. 859; 44 Digest 299, 
1312. 

Forbes v. Moffatt (1811), 18 Ves. 384; 34 E.R. 362; 20 Digest (Repl.) 584, 2444. 

Drinkwater v. Combe (1825), 2 Sim. & St. 340; 3 L.J.0O.8.Ch. 178; 57 E.R. 376; 
20 Digest (Repl.) 540, 2503. 

Trevor v. Trevor (18383), 2 My. & K. 675; 89 E.R. 1102; 20 Digest (Repl.) 540, 
2905. 

Earl of Buckinghamshire v. Hobart (1818), 8 Swan. 186; 36 E.R. 824, L.C.; 20 
Digest (Repl.) 5389, 2502. 

Corbett v. Barker (1796), 1 Bli. 186, n.; 8 Anst. 755; 145 E.R. 1029; 32 Digest 
(Repl.) 547, 1417. 

Raffety v. King (1836), 1 Keen, 601; 6 L.J.Ch. 87; 48 E.R. 439; 40 Digest (Repl.) 
755, 2420. 

Brocklehurst v. Jessop (1835), 7 Sim. 488; 58 H.R. 906; 32 Digest (Repl.) 456, 
‘Exe 

Brooksbank v. Smith (1886), 2 Y. & C. Ex. 58; Donnelly, 11; 6 L.J.Ex. Kq. 34; 
160 E.R. 311; 32 Digest (Repl.) 597, 18380. 

Denys v. Shuckburgh (1840), 4 Y. & C.Ex. 42; 5 Jur. 21; 160 E.R. 912; 32 Digest 
(Repl.) 598, 1831. | 
Ancaster v. Mayer (1785), 1 Bro.C.C. 454; 28 H.R. 1237, L.C.; 23 Digest (Repl.) 

505, 5690. 
Brummel v. Prothero (1796), 3 Ves. 111; 30 E.R. 921; 23 Digest (Repl.) 504, 
5685. 

Lord Inchiquin v. French (1745), 1 Cox, Mg. Cas. 1; Amb. 33; 29 E.R. 1034; sub 
nom. Lord Inchiquin v. O’Brien, 1 seine 82; sub nom. O’Brien v. Inchiquin 
Ridg. temp.H. 230, L.C.; 23 iMieert (Repl.) 508, 5722. : 

Samwell v. Wake (1782), 1 Bro.C.C. 144; 2 Dick. 597; 28 E.R. 1043. L.C.: 23 
Digest (Repl.) 510, 5736. 

Tower v. Lord Rous (1811), 18 Ves. 132; 84 E.R. 267; 23 Dicest (Repl.) 505, 
5696. 

M*Cleland v. Shaw (1805), 2 Sch. & Lef. 538; 23 Digest (Repl.) 510, #1244. 

Webb v. Jones (1786), 2 Bro.C.C. 60; 1 Cox, Kq. Cas. 245; 29 E.R. 38; 23 Digest 
(Repl.) 507, 5708. 


Action by the legal representatives of a tenant for life for a declaration that they 
were entitled to recover, as against remaindermen, the amount of ch 


arges upon the 
estate which had been paid off by the tenant for ile 
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By the marriage settlement of Charles Earl of Egremont, dated Feb. 26, 1750, 
a term of 600 years was vested in trustees for the purpose of raising out of an estate 
in Yorkshire, by mortgage or sale, the sum of £25,000 for the portions of his 
younger children. By his will, dated July 81, 1761, Charles Earl of Egremont, 
appointed this £25,000 for the portions of his younger children as follows: £10,000 
each to his daughters, Lady Elizabeth and Lady Frances, and £2,500 to his sons 
Percy Charles and Charles William. He gave directions as to the payment of 
interest and the time of payment, and provided that if any younger son should 
become an eldest son, or if any younger son or daughter should die without issue, 
before the time of payment, his or her portion should sink into the inheritance 
charged therewith, and not be raised or paid. He then devised his estates in 
Somerset, Dorset, and Cornwall (subject in the first place to the raising and paying 
the annuities and sums of money then affecting the same, or thereinafter charged 
thereon by that his will, or any codicil he should thereafter think fit to add thereto), 
unto his eldest son George, and his assigns, for life, with various remainders over, 
under which the defendant, the present Earl of Egremont, had become entitled to 
the estates in possession. He then gave as follows: 


“I give and bequeath to my daughters Elizabeth and Frances the sum of 
£10,000 a-piece, and to my sons Percy Charles and Charles William £2,500 
a-piece, which several portions I will shall be in augmentation of, and as an 
addition to, the portions already provided for them by my said marriage settle- 
ment, and hereinbefore appointed to be paid to them as aforesaid, and shall be 
raised and paid to my said sons and daughters respectively, at such times, and 
under such conditions, and subject to such contingencies, and with such interest, 
as I have before directed and appointed their original portions to be raised 
and paid by this my will. And I do hereby subject and charge my manors, 
ete., and hereditaments in the several counties of Somerset, Dorset, and Corn- 
wall hereinbefore by me devised to my eldest son, with the raising and paying 
the said portions and sums of money to my said sons and daughters respectively, 
at the times and in the manner aforesaid.”’ 


After gifts of the mansion houses, and of an annuity of £300, and of certain personal 
estate as heirlooms, the testator gave certain pecuniary legacies, which he directed 
to be exclusively paid out of certain particular parts of his personal estate. Then 
he gave all the residue of his personal estate, after payment of his debts and 
funeral expenses, and the legacies aforesaid, to his eldest son, George, and he 
added a proviso that if his personal estate should not extend to pay such of his 
debts as should not be charged on his real estate, and his said funeral expenses 
and legacies, then he charged his estates in Somerset, Dorset, and Cornwall, in aid 
and to make good any deficiency that might happen in his said personal estate. 
For that end and purpose he empowered the trustees to raise by sale or mortgage 
of the estate and pay 

“not only the sums of money and portions thereinbefore by him charged and 

secured on the said premises, for his younger children, and such deficiency as 

should happen in his personal estate to pay his debts and legacies,”’ 
but also such sums of money as should be necessary for the other purpose in his 
will mentioned. 

Earl George attained the age of twenty-one in 1772 and became the sole legal 
representative of his father, Harl Charles and in May, 1773, he, out of his own 
monies, paid the original and additional portions of his sister Lady Elizabeth, and 
on that occasion the real and personal estate of Harl Charles were released. In 
1776 Earl George, out of his own monies, paid the original and additional portions 
of Lady Frances, and obtained a release, as heir of the body and executor of his 
father. In 1778 and 1781, he in hke manner paid the original and additional 
portions of Perey Charles, and Charles William, who thereupon executed releases. 
During his life Earl George did not indicate whether he intended the additional 
charges paid off by him to merge for the benefit of those entitled in remainder or 
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not. Earl George died in 18387. By his will he, among other things, devised his 
hereditaments in the counties of Wilts, Somerset, Devon, Dorset, and Cornwall to 
the defendant Earl George Francis, and the heirs male of his body, and in detault 
of such issue, unto the persons, and for such estates, as the estates in the same 
counties were, by the will of Charles Earl of Egremont, devised, after failure of the 
heirs male of his body. The bill in the present action was filed by the legal personal 
representatives of George Karl of Egremont, seeking to have the £25,000 bequeathed 
in addition by the will of Earl Charles to his younger children, which had been paid 
by George Earl of Egremont to his brothers and sisters, raised out of the real 
estates of which he had been tenant for life, and to which estates the present Narl 
had now become entitled. The defendant resisted this claim on three grounds. 
First, he said that the sum of £25,000 was a mere legacy, primarily charged on the 
personal estate of Charles Earl of Egremont, admitted by all parties to have been 
sufficient for its payment, and that as it was charged on the real estate as an 
auxiliary security only, and had been properly paid out of the personal estate, the 
residuary legatee had no right to a reimbursement. Secondly, that, even if it 
were primarily charged on the real estate, still George Earl of Egremont did not 
intend, when he paid it off, to keep it alive, but to have it released, and that it 
had been released accordingly. Thirdly, that, if the right claimed by the plaintiffs 
ever existed, it was now barred by the Statute of Limitations. 


Pemberton Leigh, Turner, Lee and Piggott for the plaintiffs. 
Kindersley, Tinney and Lloyd for the defendant. 


Cur. adv. vult. 


April 17, 1844. LORD LANGDALE, M.R.—This bill is filed by the legal per- 
sonal representatives of the late George Karl of Egremont against the present earl, 
and it prays that an account may be taken of the principal money and interest 
alleged to be due to the plaintiffs in respect of a sum of £25,000 charged on certain 
estates in the counties of Somerset, Dorset and Cornwall, by the will of Charles 
Earl of Egremont, the father of the late Karl George and the grandfather of the 
defendant, and that the amount of what shall be found due may be raised by sale 
or mortgage of a sufficient part of the estates, and paid to the plaintifts. 

His Lorpsutre stated the facts, considered the terms of Karl Charles’ will, and 
continued: Taking the whole of this will into consideration, I am of opinion, that 
the effect of it is to make the additional portions given to the younger children, 
a primary, if not an exclusive, charge upon the estates in Somerset, Dorset, and 
Cornwall, devised to the eldest son for life. 

We have next to consider the effect of the several acts done by Marl George with 
reference to the payment of the several portions to his brothers and sisters. If a 
tenant for life pays off a charge on the inheritance, he is prima facie entitled to 
that charge for his own benefit, but he may, if he think proper, exonerate the 
estate. In the absence of evidence the presumption is that he pays the charge 
for his own benefit, and not for the benefit of the persons entitled in remainder, 
but evidence may show the contrary conclusion to be true. 

The Lady Elizabeth Alicia Maria was married to Mr. Henry Herbert in the year 
1771, and upon that occasion two instruments were executed, and an account stated. 
By one of the instruments it was recited that the Lady Elizabeth was, by virtue 
of the settlement executed before the marriage of the late Earl Charles, and by his 
will, entitled to two sums of £10,000 each, amounting together to £20,000 foe her 
fortune or portion, and that the said two sums of £10,000 and £10,000 were charged 
upon and to be paid out of the real and personal estates of Earl Charles; and by 
the other of the instruments, after reciting the settlement and the will of Earl 
Charles, it was further recited, that upon the treaty for the intended marriage, it 
had been proposed, and agreed, that the several principal sums of £10,000 ee 
£10,000 the original and additional portions of the Lady Elizabeth, so charged upon 
and payable out of the real and personal estates of Earl Charles, should be aetipnad 
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as therein mentioned; and by the account then stated it appeared that the interest 
of one sum of £10,000 was paid by the guardians of Karl George, and that the 
interest of the other sum of £10,000 was paid by the countess, the executrix of the 
late Earl Charles. Earl George attained the age of twenty-one years on Dec. 18, 
1772; and on May 11, 1773, he paid the sum of £20,000, pursuant to an arrange- 
ment made on the marriage of his sister the Lady Elizabeth to Mr. Herbert; and 
upon that occasion, a deed was executed by and between Mr. Herbert and the 
Lady lizabeth of the first part, the Earls of Pembroke, Ashburnham, and Thomond, 
and Charles Herbert, of the second part, the Countess Dowager of Egremont and 
the Marl of Aylesford, of the third part, and George, Karl of Egremont, therein 
described as the eldest son and heir and executor of the will of his father Earl 
Charles, and also residuary legatee in the same will named, of the fourth part; and 
thereby, after reciting, among other things, that Earl George had attained the age 
of twenty-one years, and thereupon became entitled in possession to, and soon 
afterwards entered upon, the real estates limited and devised to him by the settle- 
ment and will of Marl Charles, and upon which, or upon part of which, the principal 
sum of £10,000, the original portion of the Lady Elizabeth, stood charged, and that 
the said Iarl George, also, upon attaining the age of twenty-one years became 
entitled to the residuary personal estate of his father, which had been accounted 
for and satisfied to him by his guardians; and that he, having entered upon his real 
estates and possessed himself of his father’s residuary personal estate, was desirous 
to pay off and discharge the several sums of £10,000 and £10,000, being the amount 
of the original and additional portions of his sister Lady Elizabeth, it was witnessed, 
that under the circumstances and for the reasons therein mentioned, the Earls of 
Pembroke, Ashburnham, and Thomond, and Charles Herbert, assigned the said two 
sums of £10,000 and £10,000 to Henry Herbert, and appointed Earl George, as 
executor, residuary legatee, and heir to his deceased father, and in every other right 
and capacity him thereunto requiring, to satisfy the same sums of £10,000 and 
£10,000 to the said Henry Herbert, and the same were accordingly paid; and the 
said Henry Herbert acknowledged the receipt thereof, in full satisfaction of the 
original and additional portions of the Lady Elizabeth, and of all claims and de- 
mands in respect thereof, upon the estates real and personal of Earl Charles, or 
upon the dowager countess, and the Earl of Thomond, or either of them; and 
Henry Herbert released them, and all and singular the estates real and personal 
of Karl Charles, from the same, and covenanted to do any other act required for 
further releasing the same and better extinguishing the same sums of money and all 
claims of Henry Herbert and Lady Elizabeth by reason thereof, or upon the estates 
of Karl Charles. 

In the same month of May, 1778, and by deed, dated May 11, and made between 
Marl George, described as the eldest son and heir of Earl Charles, of the one part, 
and the dowager countess and the Earl of Thomond and John Drummond, of the 
other part, after reciting, among other things, that there was standing in the names 
of the Karl of Thomond and John Drummond, the capital yearly sum of £2,186 7s. 5d. 
consolidated long annuities which had been purchased out of the surplus produce of 
the real and personal estates of Earl George during his minority and were his 
absolute property in his own right, and that the portions of Lady Elizabeth had 
been paid, and that the Lady Frances, being in the eighteenth year of her age, and 
her portions being payable at her age of twenty-one years or day of her marriage, 
Karl George, in order to exonerate as well the residuary personal estate of his late 
father of and from the payment of the additional portion, legacy, or sum given to the 
Lady Frances by her father’s will, and also the settled estates, and all other the 
estates real and personal of Earl Charles, of and from the original portion or like 
sum of £10,000 provided for Lady Frances by the settlement, and to secure and 
provide for the more immediate payment of the several portions or sums of money 
when and as the same should respectively become payable, had proposed and agreed 
that the yearly sum of £784 6s. 3d. Long Annuities, part of the yearly sum of 
£2,186 7s. 5d. Long Annuities before mentioned, should be appropriated and set 
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apart to answer and pay the several portions of the Lady Frances, when the same 
should become payable; and after reciting that for the same purposes Earl George 
had proposed and agreed, that the yearly sum of £392 3s. 2d. Long Annuities should 
be appropriated and set apart to answer and pay the portions and additional portions, 
by the settlement and will of Earl Charles provided for his younger sons Percy 
Charles, and Charles William. It was, by the said deed, witnessed, that the same 
Long Annuities should be appropriated and set apart for the purposes of the 
recited arrangement. By another deed, also dated May 11, 1773, after reciting the 
matters aforesaid, Earl George allowed the accounts of his mother and guardians, 
and released his claims as residuary legatee. On July 9, 1776, the Lady Frances 
attained the age of twenty-one years. Soon afterwards, the Long Annuities set 
apart to answer her portions were transferred into her name, and thereupon, by 
deed poll dated August 29, 1776, she acknowledged that she accepted the same in 
full satisfaction of her portions under the settlement and will of her father, and 
she released Earl George, as well in his own right, as in his character of heir of the 
body and executor of his father. 

Percy Charles attained the age of twenty-one years on Sept. 27, 1778, and Charles 
William attained that age on Oct. 8, 1780. At these times the Long Annuities 
provided to answer the portions were insufficient for the purpose, the sums required 
to make up the deficiencies were supplied by Earl George, and the younger sons, 
Percy Charles and Charles William, upon receiving the Long Annuities and the 
sums to make up the deficiencies, i.e., upon receiving their whole portions, executed 
releases dated, as to one of them, on Dec. 25, 1778, and as to the other of them, 
on Jan. 31, 1781. 

We cannot now know what Earl George might have said or done if he had been 
told that the charge of the additional portions exclusively or primarily affected the 
estates in Somerset, Dorset, and Cornwall, that he was under no obligation to pay 
the same out of his own money, and that, paying the same, he would be or was 
personally entitled to the benefit of the charge. Under the circumstances, it is 
possible, perhaps not improbable, that he might have desired and declared his 
intention to exonerate the estate, but, after a careful consideration of the deeds 
which were executed on the several occasions on which the portions of the younger 
children were provided for and paid, I am of opinion that the question was never 
brought to his attention. The original portions were known to be charged on the 
York estates, and were so treated, and there are expressions in the deeds which 
are to be explained with reference to them, and to the estates on which they were 
charged, but it seems to be clear that Karl George conceived himself, as executor 
and residuary legatee, bound to pay the additional portions out of his own money 
or the personal estate of which he was the residuary legatee. He was ignorant that 
the additional portions were properly and primarily chargeable on the real estates, 
of which he was tenant for life, and the nature of the charge being unknown, and 
unalluded to in the deeds, they contain no indication whatever of intention either 
to continue the charge or to exonerate the estate. 

A tenant for life paying off a charge upon the estate, in the same transaction 
merging. the security by taking an assignment connecting it with the legal estate 
of inheritance, prima facie puts an end to the charge, but something is required to 
manifest an intention to exonerate the inheritance. A simple payment of the charge 
without more is sufficient to establish the right of the tenant for life to have the 
charge raised out of the estate. He has no obligation or duty to make a declaration, 
or to do any act demonstrating his intention. The burden of proof is upon those 
who allege that, in paying off the charge, he intended to exonerate the estate. In 
the present case there is no evidence whatever except that which may be derived 
from the execution of the several deeds which have been stated, and as it does not 
appear from those deeds that Earl George knew his rights, it cannot be collected 
from them that he intended to waive, or in any way relinquish, his rights. The 
words of the deeds are fully satisfied, and are explicable only on the supposition 
that he did not know that he had any right to have the additional portions raised 
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out of the devised real estate, and that he did understand it to be his obligation 
to pay them out of the personal estate or his own money. If it had been necessary 
to show, otherwise than by legal presumption, that Earl George intended to con- 
tinue the charge, it would have been impossible to prove it, because it does not 
appear that he knew there was a primary charge, and the plaintiffs could not have 
proved that he intended to continue a charge, the existence of which, as a primary 
charge, was unknown. 

The difference between the situation of the plaintiffs and that of the defendant 
is that there is a presumption in favour of the plaintiffs and not in favour of the 
defendant. In the relation which subsisted between Earl George and the estate 
the law presumes that in paying off the sum charged he did not intend to exonerate 
the estate. It may be true, that if Karl George had known the nature of the charge 
and that he might have raised it for his own benefit, he might have thought fit 
to exonerate the estate, but this is no more than conjecture, and, in the absence of 
sufficient evidence, it cannot countervail a legal presumption, and I am under the 
necessity of concluding, that Earl George did not, by his acts, upon payment of 
the portions, exonerate the estates from the additional portions charged thereon 
by the will of Earl Charles, and that after the payment of the portions in 1781, 
Karl George was entitled to have the amount raised for his own benefit. 

With respect to the Statute of Limitations, it was argued for the defendant, cee 
the right, if any, of Earl George to the ees on the land in respect of the portions, 
accrued, at the latest, on Jan. 31, 1781, when the last portion was paid. Releases 
having been given, it is said that the trustees could not have raised the portions 
at their own discretion upon the demand of Earl George; that if he had desired to 
avail himself of the charge, and have it raised for his own benefit, he must have 
filed a bill against the trustees and the remainderman; and that his right in this 
respect accrued sixty years before the present bill was filed. Earl George, it is said, 
if he had any right, was to be considered as in possession of an estate exonerated, 
with a right to“re-impose the charge, and his right to re-impose the charge is lost 
by neglect, non-claim, and lapse of time under the statute. This argument, how- 
ever, assumes, that the estate was exonerated, which is the point in question, but 
it is further said that there is no pretence that any rent was ever applied, or intended 
to be applied, in payment of interest, so that Earl George, if he ever was entitled 
to the charge, received no interest upon it; that he received the rents and applied 
them to his own use without any regard to the charges; and that his acts in that 
respect ought not to be qualified for the benefit of his executors. 

The Real Property Limitation Act, 1838, s. 40 [now Limitation Act, 1989, 
s. 18 (1)] enacts that no suit shall be brought to recover any sum of money secured 
by any mortgage, Judgment, or hen, or otherwise charged upon or payable out of any 
land or rent, but within twenty years next after a present right to receive the same 
shall have accrued to some person capable of giving a discharge for or release of the 
same, unless, In the meantime, some part of the principal money, or some interest 
thereon, shall have been paid, or some acknowledgment of the right thereto shall 
have been given in writing signed by the person by whom the same shall be payable 
or his agent, to the person entitled thereto or his agent. It is undoubted that the 
right of Karl George to receive the charge accrued to him in the year 1781, that no 
subsequent acknowledgment of his right thereto was ever made, and that more than 
twenty years after the right accrued expired in the lifetime of Earl George. But it 
is argued for the plaintiffs that the clause in the statute cannot be held to apply to 
eases which do not admit of the qualification referred to in the same clause, and 
that, under the circumstances of this case, Karl George ought to be deemed to have 
kept down the interest on this charge. 

The clause of the act assumes that there is not only a person capable of giving 
a discharge or release, but also an assignable person by whom the charge is 
presently payable, or who is capable of paying the principal or interest of the charge, 
or of making an acknowledgment of the right thereto, but, in this case, there was 
a charge upon the estate which no assignable person was then lable to pay, and in 
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respect of which no person was capable of making an acknowledgment that it was 
due, as, during the life of Karl George, it was necessarily uncertain who, at the 
time of his death, would be the person to take in remainder subject to the charge. 
It is further argued that the statute can only apply to cases where one person is 
entitled to receive and give a discharge, and another person is entitled to pay or 
capable of giving an acknowledgment of the right to the charge; and that, if the 
statute were held to apply to a case like the present, it would apply to a case where 
the tenant for life had expressly declared his intention to keep the charge alive, 
or had procured a term to be vested in trustees for the purpose of keeping it alive, 
unless he had gone through the ceremony of paying money to the trustees for the pur- 
pose of receiving it back from them under the name of interest on the charge. On 
the whole, it appears to me that the statute cannot be applied to a case where there 
is no assignable person liable to pay the charge, no person who, by the delay, could 
be induced to suppose that the charge was abandoned or merged, and where the rent 
out of which the interest of the charge ought to be paid is receivable by and belongs 
to the same person as is entitled to the interest. 

Before the charge was paid to the younger children, it was the duty of Karl 
George to pay or account for the interest to them, and to prevent any accumulation 
against the remainderman. After the portions were paid (supposing Karl George 
to have become entitled to the charge for his own benefit), it was still his duty to 
prevent accumulation of interest against the remainderman. Nothing is more 
common than for a man to have, with reference to the same property, a right to 
receive the income and a duty to apply the income or to make payments out of it 
in a certain manner. If the property producing the income be absolutely his, sub- 
ject only to a charge in respect of which it is his duty to make payments of interest 
out of the income and he becomes owner of the charge, there is an end of the duty 
to make the payments, but the duty to make the payments may not be a simple 
duty owing to the person entitled to receive interest. Where the estate in the 
property charged is limited, as in the case of a tenant for life, the duty of paying 
interest to the person entitled to receive it, may be connected with the further 
duty of preventing the accumulation of interest against the remainderman, and 
where the owner of the rent has become owner of the charge, if the duty to prevent 
accumulation of interest upon the charge against the remainderman continues, this 
court will hold a tenant for life, owner of a charge on the inheritance, to have 
discharged that duty. It is presumed to be done, first, on the ordinary principle, 
that this court will assume to be done that which the party might and ought to have 
done; secondly, to prevent any prejudice arising to the remainderman by the 
accumulation of interest; and, thirdly, to prevent multiplicity of suits, and relieving 
the remainderman, compelled to pay an accumulation of interest, from the necessity 
of suing the representatives of the tenant for life, whose duty it was to pay the 
interest, for reimbursement. 

It was contended that if the duty to pay comprised no duty to any one but the 
party entitled to receive, the court would not interfere or in any way qualify the 
acts of the tenant for life, for the purpose of deeming the duty to be satisfied or 
not. I agree to that; but in the case of a tenant for life, owner of a charge on 
the inheritance, it is not merely with reference to the party himself that the duty of 
paying the interest arises. He receives the income and is entitled to the interest 
payable thereout, and when he has received the income he is deemed to have 
paid or kept down the interest, not because of any duty which he owes to himself, 
but because he has a duty to another, i.e. to the remainderman, to prevent the 
accumulation of interest against him. If you suppose the charge to be a subsisting 
charge, there being no express payment of interest, no act by which the payment of 
interest can be proved, there would be an accumulation of interest against the 
remainderman if the law did not presume a duty to prevent it, and also a satis- 
faction or performance of that duty by the person who received the income by the 
due application of which the duty ought to have been performed. It is not, I think, 
necessary, to assume as a fact (though this has been done), that the tenant for life 
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must have received the interest of the charge at the times when he received the 
rents of the estate. It is sufficient that by a rule of law the tenant for life of an 
estate who is also the owner of a charge on the inheritance must, in favour of the 
remainderman, be deemed to have kept down the interest of the charge out of the 
rents received, and I think that the remainderman in whose favour this rule has 
been established cannot be permitted to contend that the interest, thus for his 


benefit deemed to have been kept down and paid, was, in fact, not paid, for the | 


purpose of enabling him to say, that, under the Statute of Limitations, the right 
to sue for the charge is lost. Under these circumstances, I think that the case does 
not come within the purview of the Statute of Limitations. 

For the reasons I have stated, it appears to me that the plaintiffs are entitled 
to the relief which they pray. I declare, that, according to the true construction of 
the will of Karl Charles, the additional portions, amounting to £25,000 thereby 
given to the younger children therein named constitute a primary charge on the 
estates by the will devised to the testator’s eldest son for his life, and that Earl 
George, the tenant for life of those estates, having paid the same additional por- 
tions to the persons entitled thereto, out of his own monies, became and was, and 
up to the time of his death continued to be, entitled to the same charge for his 
own benefit, and that the plaintiffs, as his legal personal representatives, are now 
entitled thereto, as part of his personal estate. 


Order accordingly. 


LORD KENSINGTON v. BOUVERIE AND OTHERS 


[House or Lorps (Lord Campbell, L.C., Lord Brougham, Lord Cranworth, Lord 
Wensleydale and Lord Chelmsford), July 1, 11, 12, 25, 1859] 


[Reported 7 H.L.Cas. 557; 29 L.J.Ch. 587; 84 L.T.0.S. 16; 
6 Jur.N.S. 105; 11 E.R. 222] 


Settled Land—Tenant for life—Charge on estate—Payment of interest by tenant 
for life—Insufficiency of rents and profits to meet interest—Intention not to 
create charge for defictency—Mortgage of charge—Death of tenant for life— 
hight of mortgagees to charge for deficiency. 

A tenant for life in possession of an estate subject to a charge received the 
rents and profits and paid the interest on the charge during his life, but he gave 
no notice that the rents were insufficient to pay the interest or that he intended 
the excess above such rents, which he paid out of other moneys of his own, to 
be a charge on the estate. After his death the mortgagees of the charge sought 
to charge the estate with the deficiency between the rents and interest. 

Held by Lorp Campsett, L.C., Lorp Broucuam, and Lorp CHELMSForD, Lorp 
CraANWorTH and Lord WENSLEYDALE dissenting: the conduct of the tenant for 
life in paying the interest amounted to a declaration either that the rents and 
profits were sufficient to meet the interest or that he did not mean to create any 
charge on the estate for the deficiency; after his death his legal personal 
representatives could not be permitted to set up a claim for an alleged deficiency 
and demand an account of the rents and profits during the encumbency of the 
tenant for life; the mortgagees were in no better position; and, therefore, their 
claim failed. 

Per Lorp Camppett, L.C.: The smallest demonstration by the tenant for life, 
by act as well as by words, that in paying off a charge he meant to discharge 
the estate is sufficient. 
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Notes. Considered: Re Warwick's Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] 1 All E.R. 639. Referred to: Howlin v. Sheppard (1870), 19 W.R. 
253; Mayer v. Murray (1878), 8 Ch.D. 424; Noyes v. Pollock (1886), 32 Ch.D. 53. 

As to the discharge of encumbrances by the tenant for life see 34 Hatspury’s 
Laws (3rd Edn.) 641-648, and for cases see 40 Digest (Repl.) 758, 759. 

Cases referred to: 

(1) Jones v. Morgan (1783), 1 Bro.C.C. 206; 28 I.R. 1086, L.C.; 40 Digest 
(Repl.) 758, 2443. 

(2) Tracy v. Hereford (1786), 2 Bro.C.C. 128; 29 E.R. 75, L.C.; 40 Digest (Repl.) 
754, 2409. 

(3) Burrell v. Earl of Egremont (1844), ante p. 296; 7 Beay. 205; 13 L.J.Ch. 309; 
8 Jur. 587; 49 E.R. 1043; sub nom. Barrell v. Earl of Egremont, 3 L.T.O.S. 
72; 40 Digest (Repl.) 758, 2444. 

Also referred to in argument : 

Copis v. Middleton (1828), Turn. & R. 224; 2 L.J.0.8S.Ch. 82; 37 E.R. 1083, Bs bP 
26 Digest (Repl.) 124, 870. 

Baldwin v. Baldwin (1856), 6 I.Ch.R. 156; 40 Digest (Repl.) 756, *463. 

Amesbury v. Brown (1750), 1 Ves. Sen. 477; 27 E.R. 1152, L.C.; 40 Digest 
(Repl.) 752, 2386. 

Caulfield v. Maguire (1845), 2 Jo. & Lat. 141; 40 Digest (Repl.) 756, *469. 

Earl of Clarendon v. Barham (1842), 1 Y. & C.Ch. Cas. 688; 62 E.R. 1073; sub 
nom. Earl of Clarendon v. Dowager Lady de Clifford, 6 Jur. 962; 35 Digest 
(Repl.) 705, 3756. 

Whitbread v. Smith (1854), 8 De G.M. & G. 727, 741; 43 E.R. 286, 292, L.C. & 
L.JJ.; 40 Digest (Repl.) 754, 2407. 

Sherwin v. Shakspear (1854), 5 De G.M. & G. 517; 2 Eq. Rep. 957; 23 L.J.Ch. 
898; 24 L.T.0.S. 45; 18 Jur. 843; 2 W.R. 668; 48 E.R. 970, L.JJ.; 40 
Digest (Repl.) 92, 697. 

Revel v. Watkinson (1748), 1 Ves. Sen. 93; 27 E.R. 912, L.C.; 40 Digest (Repl.) 
155, 2421. 


Appeal from a decision of the lords justices (KNiGHT-Brucr and Turner, L.JJ.), 
reported 7 De G.M. & G. 134, reversing an order of Sir Jonn Rominty, M.R. (19 
Beav. 39). 

In 1882 the Kensington estate was mortgaged for £60,000 to the respondents, 
Lord Kensington covenanting to pay the said sum. In 1833, by the marriage settle- 
ment of Lord Kensington, the estate was conveyed, subject to the above charge, to 
him for life, with remainder to his son (the appellant), etc., in tail male, with a 
power to Lord Kensington to charge the estate to the extent of £20,000. By an 
indenture of Feb. 4, 1835, Lord Kensington, in exercise of that power, charged the 
estate with £20,000, and by deed dated Jan. 27, 1842, he mortgaged this charge 
to some of the respondents for debts amounting to £14,227 6s. 2d. Down to 1845 
Lord Kensington was in possession of the rents and profits of the estate, and from 
1846 to his death in 1852 a receiver applied the rents in keeping down the interest 
due on the £60,000 and the residue towards paying the interest on the £20,000. 
All the interest due on the latter sum was paid and satisfied during Lord-Kensing- 
ton’s life, but not entirely out of the residue, which was insufficient to pay it, but 
out of other moneys of Lord Kensington. Lord Kensington died in 1852, and his 
will contained no direction as to the charge of £20,000, or the interest that had 
accrued thereon. The appellant was entitled as tenant for life under the settle- 
ment of 1833, and wished to pay off £5,722 13s. 10d., the portion of the charge of 
£20,000 due to the respondents. He filed a bill in Chancery praying to be allowed 
to redeem the estate from the charge of £20,000 on payment of what should be 
due of principal and interest. The Master of the Rolls made a decree accordingly, 
and directed an inquiry to whom the amount of principal and interest was due. 
Afterwards it was declared that Lord Kensington was entitled to redeem on payment 
only of the principal of the charge of £20,000 and of the interest which acpmued 
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thereon since Lord Kensington’s death in 1852. The lords justices, on appeal, 
reversed this order, and declared that he could not redeem except also on paying 
so much interest as accrued during Lord Kensington’s life which the rents and 
profits were insufficient to pay. The appellant appealed to the House of Lords. 


Sir Richard Bethell, Q.C., and Eddis for the appellant. 
Lloyd, Q.C., Elmslie, Q.C., Shapter and Southgate for the respondents. 


Their Lordships took time for consideration. 


July 25, 1859. The following opinions were read. 


LORD CAMPBELL, L.C.—After an anxious consideration of this case, I adhere 
to the opinion I had formed upon it at the conclusion of the argument—that the 
decree of the Master of the Rolls ought to be affirmed. I do not proceed on the 
ground that if a tenant for life in possession of an estate subject to a charge bearing 
interest pays the interest although the rents and profits are insufficient to enable 
him to do so, he may not make himself an encumbrancer for the excess of his 
payments beyond the amount of the rents and profits. But it seems to me that if, 
remaining in possession, he receives the rents and profits and regularly pays the 
interest upon the charge during his lifetime, having given no intimation that the 
rents and profits were not sufficient to enable him to do so, or that he means to 
consider any excess of his payments beyond the rents and profits a charge upon 
the inheritance, his legal personal representatives cannot be permitted to say that 
such a charge exists. The controversy in this case is substantially between the 
present Lord Kensington and the legal personal representatives of his father. If 
the charge cannot be claimed by them, I think I can easily show that the mortgagees 
are in no better situation. 

We may begin by considering how it would have been if the late Lord Kensing- 
ton had created the charge, and without mortgaging it, had continued in possession 
till his death, without any intimation that the rents and profits were not equal 
to the interest on the charge. Upon his death could his representatives have 
claimed that he had a charge upon the estate for an alleged excess of the amount 
of the interest beyond the amount of the rents and profits, and upon a bill filed 
by the remainderman to redeem the charge have insisted on an account of the rents 
and profits of the estate from the creation of the charge to the death of the tenant 
for life, for the purpose of showing whether there was any and what deficiency? 
I apprehend that under such circumstances they would have been told that there 
was a presumption that the rents and profits were equal to the interest on the 
charge, and that they could not be let in to rebut this presumption. Lord Kensing- 
ton having mortgaged the charge, I think his position became the same as it would 
have been if he had become tenant for life, the charge having been previously 
created in favour of third persons. 

I rather wonder that any question has been made as to his power to create the 
charge for the £20,000 and interest, or as to such charge having actually been 
created. I cannot doubt that the corpus of the estate was effectually charged with 
the £20,000 and interest, and that all that we have to consider is the third question 
made by Turner, L.J.: ‘‘whether, the estate being so charged, the charge is sub- 
sisting so far as the rents and profits have been insufficient to answer the interest?’’ 
Whether a court of equity ought or ought not to hold that this charge is still 
subsisting, I think we must consider that in point of fact the interest upon the 
£20,000 was regularly paid by Lord Kensington. Let us then consider the general 
question, if a tenant for life of an estate subject to a charge, he being bound, so far 
as the rents and profits furnish him with the means, to keep down the interest 
upon it, remains in possession and during his life regularly pays the interest without 
any intimation that the rents and profits are insufficient, or that he has any 
intention of charging the corpus of the estate with any deficiency, can his legal 
personal representatives be permitted to set up a claim for an alleged deficiency, 
and to demand an account of the rents and profits during the whole encumbenecy 
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of the tenant for life? If the tenant for life had entirely paid off the charge, most 
undoubtedly, as far as the principal sum is concerned, he would have a charge on 
the corpus of the estate, because the annual rents and profits could not be con- 
sidered as supplying a fund from which the principal could be paid. But with 
regard to the interest, the annual rents and profits in the vast majority of cases 
do, and in all may be presumed to, supply a fund from which the interest may be 
paid. 

With regard to the principal, it cannot be reasonably supposed that the tenant 
for life means to make such a present to the remainderman, and the claim of a 
charge to the amount of the principal may be made effectual without any account 
being taken, whereas with respect to any deficiency in the means to pay the interest, 
the tenant for life may reasonably be supposed to waive any right he might have 
to make it a charge upon the estate, he being allowed to remain in undisturbed 
possession, and in the comfortable expectation that when he is dead and gone, no 
inquiry will take place into his management of the property, nor any attempt be 
made to charge his representatives with wilful neglect which might be imputed 
to him. It is said that this is a question of intention, and that there should be 
some evidence of intention. But Lorp THurLow said : 


“The smallest demonstration is enough to show that the tenant for life means 
to take the debt upon himself.”’ 


Surely this demonstration may be by acts as well as by words, and a continued 
system of a tenant for life paying the interest upon a charge which he is bound to 
keep down so far as the rents and profits will permit may amount to a declaration 
(which he cannot afterwards gainsay) that the rents and profits are sufficient, or that 
he does not mean to bring any charge upon the inheritance for the deficiency. 

The most alarming inconveniences would arise from the doctrine that in every 
case where a tenant for life of an estate under a charge, the interest of which he 
ought to keep down from the rents and profits, pays the interest regularly during 
his lifetime, he is to be considered as silently making himself an encumbrancer on 
the estate for any excess, large or small, of the payments for interest above the 
rents and profits. In the first place an account must be taken extending over the 
whole encumbency of the tenant for life, which may be above seventy years, and 
the inquiry must be not only as to the rents and profits which he did actually 
receive, but as to such as by reasonably good management he might have received, 
the whole management of an estate, consisting perhaps of many thousands of 
acres, must be inquired into, and the result may be that there is a balance of 6s. 8d. 
in favour of the representatives of the tenant for life. The Master of the Rolls 
perhaps went too far in saying that such an account could hardly be taken, but 
he might have said truly that the cost of taking such an account would generally 
greatly exceed the benefit to be expected from it. Then see the injustice done to 
the remainderman. It being important to him to know whether the interest is 
kept down by the tenant for life, he may be supposed to inquire into the fact. If he 
finds that the interest has not been kept down, he may well suppose that the rents 
and profits have been misapplied by the tenant for life, and he may apply for the 
appointment of a receiver. Finding that the interest is regularly paid as it becomes 
due, he gives himself no further thought, but upon the death of the tenant for life 
he hears with surprise and dismay that a charge upon the inheritance is claimed 
by the representatives of the tenant for life, and he is to be involved in a Chancery 
suit, which may last for years, to ascertain the amount of the encumbrance. <A 
further hardship to the remainderman would be, that he would be deprived of the 
benefit of the Statute of Limitations, passed in contemplation of the death of 
witnesses and the destruction of written documents. 

A still more serious evil would arise from the uncertainty as to this new-fashioned 
circumstance created by a comparison between the amount of the interest paid and 
the amount of the rents and profits which might have been realised during the 
encumbency of the tenant for life. Upon a sale of the remainder, the abstract must 
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not only show what encumbrances there are upon it, and that the interest upon the 
encumbrances has been kept down, but also that the rents and profits have been 
sufficient to keep down the interest, so that the representatives of the tenant for 
lite will have no claim upon the inheritance to interest which he has paid, beyond 
the amount of the rents and profits. The charge is constantly shifting from year 
to year, and the actual amount of the burden cannot be ascertained till the death 
of the tenant for life. But if the rule I have proposed be adopted, I am not aware 
of any inconvenience or any injustice which it can occasion. In the absence of any 
authority that such a claim can be sustained I must come to the conclusion that 
where there are no circumstances to counteract the effect of the interest being 
regularly paid by the tenant for life in possession, the claim is unsustainable. 
Great reliance has been placed in the present case upon the fact that the tenant 
for life was under a personal covenant with the mortgagees to pay them this interest. 
But how can the question between the representatives of the tenant for life and the 
remainderman be affected by a covenant between the tenant for life and the mort- 
gagees? And if the interest has actually been paid without the reservation of any 
claim against the corpus of the estate, why should the covenant prevent the estate 
from having the benefit of the payment? The tenant for life voluntarily entered 
into that covenant after the charge had been created. 

Reliance is next placed upon a supposed expression of intention by the late Lord 
Kensington to make the interest he had paid a charge upon the inheritance because 
by his will he disposes of the £20,000 ‘‘and interest.’’ But supposing that any 
intention expressed by him in a document not meant to be read nor to operate 
till after his death could be availing for this purpose, the words of this bequest are 
fully satisfied by the interest that would become due on the £20,000 after the 
remainderman has entered and before the charge is redeemed. It was likewise 
argued that Lord Kensington’s manifest desire to increase his personal estate ought 
to lead to the conclusion that he paid the interest for the benefit of his younger 
children, not of his eldest son. But if we are to guess at his intentions on this 
point when he executed the settlement containing the power of charging, my belief 
is that he never contemplated that under the power the estate should be charged 
with more than £20,000 during his own life, he remaining in possession and paying 
the interest, and with interest after his death till the charge should be redeemed. 
If he had been asked what his intentions were in covenanting with the mortgagees 
to pay the interest and paying it from funds other than the rents and profits, he 
would probably have said: ‘‘I mean that at my death I may have the £20,000 
bearing interest to be divided among my younger children, and that subject to this 
charge and the charges previously created, my eldest son shall take the Kensington 
estate.” 

It now only remains to be considered whether the mortgagees in resisting the 
redemption of the charge can be in a better situation than “‘representatives of the 
tenant for life.’’ In the first place it is argued on behalf of the appellant that the 
re-claim is clearly barred by the following proviso in the deed of Jan. 27, 1842: 


‘Provided always and it is hereby agreed and declared between and by the 
parties to these presents, and the true intent and meaning of the parties further 
is, that until default shall be made in payment of the said principal sums, or 
the interest thereof, or any part thereof at the time mentioned for payment 
thereof in the said covenant for payment by the said William Lord Kensington, 
and the true intent and meaning of these presents is, that it shall and may be 
lawful to and for the said William Lord Kensington, his heirs and assigns, 
peaceably and quietly to have, hold and enjoy the said premises hereby charged 
as aforesaid, and the said hereditaments and premises hereby granted, released 
and conveyed, with their appurtenances, and receive and take the rents, issues 
and profits thereof, and the interest of the said sum of £20,000 expressed and 
intended to be hereby assigned as aforesaid, to and for his and their own use, 
without any let, suit, trouble, interruption or disturbance whatsoever of, from, 
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or by the said Edward Bouverie, Richard Lord Bishop of Oxford and Phillip 
Pleydell Bouverie, their heirs,.executors, administrators or assigns, or any or 
either of them, or of, from, or by any other person or persons whomsoever 
lawfully or equitably claiming or to claim by, from, or under, or in trust for 
them or any of them.”’ 


Default never was made in payment of the interest stipulated for according to the 
true intent and meaning of the indenture. Therefore, Lord Kensington alone had 
a right to the interest of the £20,000 assigned as a security to the mortgagees. 
Besides, the interest of the £20,000 appears substantially to have been paid to the 
mortgagees, although the payment was nominally made under the covenant, and as 
they have actually once had the benefit of the security, it would not be equitable 
that they should again claim it as an unsatisfied charge upon the inheritance. 
There seems to be even less colour for the claim of the mortgagees than for the 
claim of the representatives of the tenant for life, for, although the interest had 
been paid to the mortgagees by the tenant for life, he possibly might have continued 
to make it a charge upon the inheritance as between him and the remainderman. 
But if the interest which became due in the lifetime of the tenant for life has been 
paid to the mortgagees, they have so far realised their security, and as to them the 
estate is relieved from liability. But, at all events, the mortgagees cannot be 
entitled to more than the mortgagor was entitled to, and if the interest had ceased 
to be a charge upon the inheritance in the lifetime of the tenant for life by payment 
of interest to the mortgagees, the mortgagees, who claim under him, cannot support 
this charge against the remainderman. For these reasons I am of opinion that 
the decree of the lords justices ought to be reversed. 


LORD BROUGHAM.—I have come to the same conclusion as my noble and 
learned friend, and, generally speaking, for the reasons which he has given. It will 
be unnecessary for me to go into this case beyond what my noble and learned friend 
has done. There is one exception that I have to make, as to the difficulty, delay 
and expense of taking an account. My noble and learned friend seemed to think 
that the Master of the Rolls had stated it to be almost impossible. In the former 
part of his judgment he leans to that view, but in the latter part of it he does not 
say that it is impossible, but he talks of the difficulty, expense, and delay of taking 
such an account, which he says would be enormous, and he does not see how it 
could be done except as against a mortgagee in possession. Upon the whole, the 
reasons given by the Master of the Rolls, coinciding with the view which has been 
taken by my noble and learned friend, appear to me quite satisfactory, and I, 
therefore, agree that the decree of the Master of the Rolls ought not to have been 
reversed by the lords justices. 


LORD CRANWORTH.—In this case I have the misfortune to differ from my 
noble and learned friends who have preceded me. 

I need not go into the facts of the case—they are familiar to your Lordships—and 
I merely remark that, under the settlement of the present lord in the lifetime of his 
father, his father having the power of charging the estates with £20,000 (and I concur 
with my noble and learned friends that it is clear upon the construction of the 
settlement that that meant £20,000 and interest), that power was exercised by a 
deed executed by the late lord on Feb. 4, 1835, whereby he charged the estate with 
£20,000, and created a term in a trustee of the name of Whittaker to secure that 
sum. Afterwards we learn by the recitals in the deed under which the respondents 
claim that there had been previous charges by the late lord in favour of the original 
mortgagees, Lord Braybrooke and others, for the sum of £14,227 6s. 2d., part of 
this £20,000, and then in consideration of a large sum of £17,600 due from Lord 
Kensington to Bouverie and others upon other mortgages of other property and the 
sum of £6,900 advanced by them to the late lord, he covenanted to pay the whole 
of those two sums amounting to £24,500, and he assigned to them his charge of 
£20,000, subject to the prior assignment which he had made to secure £14,227 6s. 2d. 
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That was the state of the rights of these parties and their liabilities to one another. 
From the time of the execution of this deed Lord Kensington regularly paid interest 
on the whole of the debt due from him to Lord Braybrooke and others, which 
included the £14,227 6s. 2d., and I will assume that he did so (I do not think that 
it quite clearly appears, but I will assume that he did so) also on the £24,500 due 
from the respondents. 

Lord Kensington died in August, 1852. Then, his son William, having become 
Lord Kensington, filed a bill against Bouverie and others to redeem the Kensington 
mortgage on payment to them of the sum of £5,772 13s. 10d., with interest, from 
the death of his father, that being the balance of the £20,000, after deducting the 
£14,227 6s. 2d. due to Lord Braybrooke and others, the first mortgagees. The 
question is: On what terms he is entitled to redeem. The respondents contend 
that the sum due for the settled estate on account of the £20,000 is the principal 
sum of £20,000, with interest from the date of the charge (Feb. 4, 1835), 
deducting only from the interest the amount of the rents received by the late lord, 
or accrued due in his lifetime subsequently to Feb. 4, 1835. The present Lord 
Kensington contends that no interest can be claimed during the lifetime of his father, 
as it was all paid by him to the mortgagees from time to time as it became due. 
Lord Braybrooke and others, the first mortgagees of the £20,000, were made co- 
defendants, but they do not wish to be redeemed, nor do they raise any question 
in the suit. They are, I understand, satisfied with their security. The Master 
of the Rolls, by whom the cause was heard, took the same view of the case as the 
appellant, and directed an account of what was due for principal, interest and costs 
in respect of the £20,000, and an account, on the other hand, of what was due from 
the respondents, who had taken possession as mortgagees on the death of the late 
lord, in respect of rents received by them, or which, without their wilful default, 
they might have received. The chief clerk took this account, calculating interest 
on the £20,000 only from Aug. 10, 1852, the day of the death of the late lord, 
and the Master of the Rolls, when the matter was brought before him, upheld the 
chief clerk’s certificate. There was an appeal to the lords justices, who took a 
different view of the case. They held that all the interest on the charge for 
£20,000 which had accrued due in the lifetime of the late lord, subsequently to the 
date of the charge, was still due, except so far as he had received rents sufficient 
to liquidate it, and they varied the decree on that principle. 

It is between these conflicting views of the case that we are now called on to 
decide. It is clear that Bouverie and the others were entitled by virtue of their 
security to a charge for interest as well as principal, and the only question is whether 
the interest has been so paid as to discharge the estate from the burden. I will 
assume that interest was duly paid on the whole mortgage debt of £24,500, for which 
the £20,000 subject to the prior claim on it was made a security. But the argument 
of the respondents was that whatever interest was paid by the late lord was paid 
by him, not in his character of mortgagor, not as tenant for life of the mortgaged 
estate, but by reason of his covenant to pay his own debt of £24,500 and interest, 
which imposed on him a personal obligation to pay the interest as it became due; 
that he, if he were alive, or his executors now that he 1s dead, would, but for the 
mortgage, have had a right against the corpus of the estate for all interest on the 
£20,000 when the rents had failed to satisfy; and that the mortgagees have now 
the same rights which he or his representatives would have had if there had been 
no mortgage. 

To arrive at a just conclusion on this subject we must look to principle, and 
proceed in our reasoning by steps. First, it is clear that any person entitled to an 
equitable charge, and filing a bill to have that charge raised, has a right against the 
corpus of the property charged for interest no less than for principal, supposing, of 
course, that it is a charge bearing interest. His right to the whole principal and 
interest, unless barred by the Statute of Limitations, is available after any number 
of successive life-estates. This cannot be disputed. Suppose the charge to be a 
charge in the name of a third person as trustee for a tenant for life, on the death 
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of the tenant for life his executor might file a bill to have the charge raised, and 
prima facie the sum to be raised would include interest as well as principal. It 
would, however, be a good answer to the demand for interest that as tenant for life 
he had, since the creation of the charge, been in receipt of the rents which were the 
primary fund to discharge it, and if, on taking the account, it should appear that 
rents had been received sufficient to cover the interest, no further claim could be 
made on that head. It was, I am aware, contended that a tenant for life cannot 
under any circumstances become an encumbrancer on the remainder for interest 
accrued due during his tenancy. But for this proposition I can discover no foundation 
either in principle or authority. Suppose the security to be one which during the 
tenancy for life produces no profit; suppose, for instance, that it is a mere reversion, 
or that it is a mine unproductive, or that prior mortgagees are in possession 
exhausting the whole annual income, I can see no reason why, when the reversion 
falls into possession, or the mine becomes productive, or the prior mortgagees, 
being satisfied, withdraw, the representative of the tenant for life should not have 
precisely the same rights against the corpus which certainly a stranger would have 
had. 

If this is so, then it cannot make any difference in principle that the security had 
by any of the means I have suggested become productive during the life of the 
tenant for life. In such a case, indeed, his representatives seeking to raise the 
charge must against their demand for interest give credit for what he had received 
on account of rents and profits, but in other respects their rights under their 
security will remain unchanged. These considerations lead, I think, necessarily 
to the conclusion that in every case of a tenant for life or his representatives 
raising a charge out of the corpus of the estate charged, the question as to how far 
he or they may add the interest or principal depends on how far the interest has 
been satisfied by means of rents and profits. Under the head of ‘rents and profits’’ 
I include the benefit of personal occupation or enjoyment in any mode authorised 
by the deed or will creating the tenancy for life, in respect of which the tenant 
for life must be charged with an occupation rent in the usual manner. I this is the 
right of the tenant for life or his representatives, it follows that persons claiming 
under him as mortgagees (which is the position of the respondents Bouverie and 
others in this case) must have the same right—that is, that the assignee of the 
charge may raise out of the corpus so much of the interest due on the security as 
has not been covered by rents and profits received by the tenant for life. It will 
hardly be disputed that this is a necessary consequence of the rights of the tenant 
for life, if the interest has not been paid to the mortgagee who is seeking to make 
the charge available. 

The question is: What are the rights of the mortgagee of the charge if the tenant 
for life has during his life regularly kept down the interest? [I do not think that 
such payment can of itself and alone make any difference in the rights of the tenant 
for life, or by consequence in the rights of mortgagees claiming under him, at all 
events where, as in this case, the tenant for life has come under personal obligations, 
binding him to pay the interest. Suppose that he had come under such an obliga- 
tion by-a simple borrowing without assigning his charge by way of security—by 
bond or covenant for instance—payment of interest would in that case have had 
no effect on his rights on the settled estate by virtue of the charge. How is the case 
altered by the circumstance that for security of the lenders he has assigned to them 
all his rights under the charge? What the rights are must remain the same, 
whether they continue vested in the tenant for lite or his representatives, or have 
been assigned to others. The only ground on which payment of interest can affect 
the right of his representatives against the corpus must be, that it manifests an 
intention to discharge the estate from the burden of the interest. But this would 
not, I think, be a just inference, unless there is something beyond the mere fact 
of payment. I can hardly think that, even where a tenant for life under no per- 
sonal obligation keeps down the interest, that alone indicates an intention to ex- 
onerate the estate in favour of the remainderman. But, if such intention might 
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under those circumstances fairly be assumed, surely the inference cannot be 
extended to the case where the payment is made by a person bound to pay, whatever 
may be his wishes or intentions. If he is under no personal obligation it may be 
argued—I do not say whether successfully or not—that by voluntarily paying what 
he was not bound to pay he showed an intention to benefit someone, and that the 
person intended to be benefited must have been the owner of the corpus. But I 
cannot understand how any inference of intention as to the nature of a particular 
payment can be drawn from the mere fact of payment, when the payment itself 
was one which could not be avoided. In such a case, if any inference arises, it must 
be from the fact that the tenant for life enters into a covenant binding himself to 
pay principal and interest. After he has once entered into the covenant he is no 
longer a free agent; he is bound to pay the interest whatever may be his intentions 
towards those who are afterwards to enjoy the inheritance. 

It was argued that the doctrine contended for by the respondents, and affirmed 
by the decree of the lords justices, might operate hardly on a remainderman, for 
that, where the interest is regularly paid, he must naturally suppose that the tenant 
for life has received rents sufficient to enable him to make the payment, and so 
will abstain from taking proceedings to secure due payment of the interest by 
obtaining a receiver. I do not feel much force in this argument. What the re- 
mainderman is interested in is to take care that the interest is not allowed to fall 
into arrear, for if it be allowed to fall into arrear, then, whatever rents may have 
been received by the tenant for life, however sufficient may have been their amount, 
the remainderman may become liable to satisfy the arrears. To prevent that injustice, 
he may in a proper case obtain a receiver at the expense of the estate. But if the 
interest is regularly paid, the inheritance can never be burdened with it except so 
far as it has been paid in excess over the rents and profits, and if there be such 
excess—that is, if the rents and profits were not sufficient to keep down the interest 
—the appointment of a receiver would have been of no avail; he could only have 
taken care that the rents were duly applied so far as they would extend; and if 
the tenant for life, or his representatives, seek to charge the inheritance with any 
excess of payment in respect of interest, due credit must be given in taking the 
account for all which the tenant for life received in respect of his tenancy for life. 

If he regularly paid the full interest for any considerable number of years, that 
might be fairly contended as amounting to prima facie evidence that the rents 
received were equal to the interest so as to cast on the tenant for life or his repre- 
sentatives the burden of proving that there was a deficiency. Be that however as it 
may, the argument amounts to no more than this, that, in order to do justice, it 
may be necessary to take accounts of considerable length and complexity. I cannot 
feel that this raises any substantial difficulty. In the present case there are no 
circumstances that I can discover to qualify or explain the payment of interest 
which the late lord under his covenant was bound to make, and I find nothing to 
exclude the right of his mortgagees to insist on having all the interest of the 
£20,000 raised in the same manner as Lord Kensington or his executors might have 
done if he had not mortgaged the charge, except so far as the interest has been 
satisfied by rents received by the late lord. 

Several authorities were referred to in argument, but none of them appeared to 
me to support the proposition of the appellant. Great stress was laid on Jones v. 
Morgan (1). There William Morgan, who, under his father’s will, succeeded to the 
devised estates during his minority, came of age in March, 1746, and in the follow- 
ing month of April he took up a bond of his father held by Lock for £1,876, which 
was a charge on the settled estates. He gave a fresh bond for the same sum. Wil- 
liam, the devisee, paid interest on this new bond until 1761, when he paid it off, 
and in 1763 he died. In 1776, thirty years after the father’s bond had been paid 
off, William’s administratrix filed her bill seeking to charge the inheritance with 
the amount of the bond and interest. But Lorp Taurtow held that the circum- 
stances manifested an intention on the part of William to discharge the estate even 
if he had been only tenant for life. It was unnecessary to decide any such point. 
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inasmuch as it was held that William was tenant in tail. But the circumstances 
there were very different from those in the present case. William need not have 
made himself personally responsible for the bond, and, therefore, in doing so, and 
afterwards paying it off, he might be considered as showing that he did not intend 
to retain any charge on the inheritance. In the case now under consideration, the 
late Lord Kensington did not discharge any previously existing debt. He exercised 
a power of burdening the inheritance, and in order to obtain the benefit conferred 
on him by the power he was obliged to enter into a covenant binding himself per- 
sonally to pay the interest on the sums advanced to him, for security of which he 
assigned (inter alia) the benefit of the charge. I cannot see how either the entering 
into such a covenant, without which he could not have obtained the loan of the 
money, or the subsequent payment of interest, which he could not avoid paying, 
can be taken to indicate any intention whatever as to the inheritance. They were 
acts showing the intention of Lord Kensington to secure to himself the benefit of 
the £20,000, but showing nothing more. 

In Tracy v. Hereford (2), what was decided first by Str Liuoyp Kenyon and after- 
wards by Lorp THurtow was that a tenant for life is bound, as between himself 
and the inheritance, to keep down the interest of an encumbrance accruing during 
every part of his tenancy for life, though during the first part of that tenancy the 
rents may have been insufficient for the purpose—that is, that the excess of rents 
received by him in the latter part of his life are applicable to make good any prior 
deficiency in relief of the inheritance. This case seems to me rather to support 
than to impugn the doctrine contended for by the respondents. I do not go through 
the other cases which have been cited. None of them appears to me to be at 
variance with what, but for the high authority of those who differ from me in this 
case, I should have considered to be the well-established doctrine of the Court of 
Chancery, namely, that where the tenant for life keeps down the interest of a 
charge on the inheritance, he becomes himself an encumbrancer on the inheritance 
for the amount of what he pays so far as the payments exceed the rents and profits 
accruing during the tenancy for life, and that this right is not varied by the circum- 
stance that he either originally was, or during his tenancy for life becomes, himself 
entitled to the charge. It is hardly necessary to add that circumstances may show, 
either as regards the principal or interest, that the tenant for life intended to ex- 
onerate the estate. But I do not think that the mere fact that he has regularly 
paid the interest is sufficient to raise such a presumption—certainly not where, as 
in this case, all which was paid was paid under the personal obligation of a covenant 
to pay. The consequence is, that I think the decree of the lords justices was right, 
and that the appeal ought to be dismissed with costs. 


LORD WENSLEYDALE.—The question in this case is on what terms the appel- 
lant is entitled to redeem a charge of £5,722 13s. 10d., part of a sum of £20,000 
charged on his Lordship’s estate, by virtue of a power contained in his father’s 
marriage-settlement of Oct. 10, 1833. His father died on Aug. 10, 1852. The 
appellant contends that he is entitled to redeem on payment of that sum and inter- 
est thereon from the time of the death of his father. The respondents insist that 
they must be paid the principal sum and interest which accrued in the lifetime of 
the late Lord Kensington, so far as the rents were sufficient to satisfy that after 
paying the interest of a prior mortgage. The Master of the Rolls took the former 
view; the lords justices the latter. 

I have had an opportunity of being acquainted with the opinion of some of my 
noble and learned friends who heard the case and have kindly communicated their 
reasons to me, and, therefore, have had more than usual means of fully considering 
it with every light that can be thrown upon it. I am of opinion with my noble 
and learned friend who last addressed your Lordships, that the decree of the lords 
Justices ought to be affirmed. This question depends, as TurNeER, L.J., truly says, 
on three points : first, whether the late lord had the power, as between himself and 
the parties entitled in remainder under the settlement, to charge the estate with 
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the interest on the £20,000 to accrue during his life; secondly, whether he has in | 


fact so charged it; and, thirdly, whether the charge is subsisting so far as the rents 
have been insufficient to satisfy the interest. Upon the two first points there 
appears to be no doubt. The only question is on the third. The charge of the 
£20,000 and interest was made pursuant to the power in the marriage-settlement 
on Feb. 4, 1835, subject to the mortgage for £60,000 to Lord Braybrooke and others, 
and soon after the charge was mortgaged to different persons for different sums, 
amounting altogether to the sum of £14,277 6s. 2d., and then the £20,000 and 
interest, subject to those prior charges, leaving a balance of £5,722 18s. 10d., was 
assigned to Messrs. Bouverie, the respondents, on Jan. 27, 1842, together with a 
great number of mortgages on different properties of Lord Kensington paid off by 
them, to the amount of £17,600, and in consideration of these sums, and of a 
further advance of £6,900, making altogether £24,500, Lord Kensington covenanted 
to pay that sum to the Bouveries, the respondents. All the mortgaged property, 
including the charge of £20,000 and interest, is made a security for the £24,500 and 
interest covenanted to be paid by the late lord. 

It was supposed in the court below that there was proof of payment of the rents 
and profits of the estate charged to Messrs. Bouverie and the other mortgagees for 
their share of interest, and of the remainder of that interest, out of the general 
moneys of Lord Kensington. I have not been able to find any proof of such payment 
of interest in the printed documents laid before us. The affidavit of Mr. Tatham 
states, that from 1846 Messrs. Tennant and Harrison, either out of the rents of 
the estate or out of money received by them for Lord Kensington, regularly paid 
the interest on the £60,000 and £14,277 6s. 2d., part of the charge of £20,000, and 
he believes that interest in respect of the residue of the said sum of £20,000, viz., 
£5,722 18s. 10d., was duly paid out of moneys belonging to Lord Kensington, and 
that at the time of Lord Kensington’s death there was no arrear of interest. This 
is not sufficient proof of payment, and I do not find any other. But certainly there 
is none that the interest of the £20,000 charged on the estate was ever paid on that 
account specifically. It may be that the interest on the sums advanced on mortgage 
and covenanted to be paid, and particularly the interest of £24,500, which was 
covenanted by the late Lord Kensington to be paid to the respondents, Messrs. 
Bouverie, was paid according to this covenant. For that amount he was personally 
responsible, and he probably discharged himself from his personal responsibility. 
All the interest upon the £24,500 may, therefore, be presumed to have been paid, and 
though at first sight it would appear that the interest upon the £5,722 18s. 10d., 
part of the £20,000, and forming part of the security for the £24,500, was, therefore, 
paid, I think that it does not follow. 

I was much struck with the argument of counsel for the respondents that the 
payment of interest on the £24,500 did not involve payment of the interest charged 
on the estate of the £5,722 18s. 10d., part of the £20,000. I think their argument 
is correct. The charge on the estate of £20,000 and interest from the date of the 
charge (in effect a charge of £20,000 and an additional charge of £1,000 per annum 
till paid) is (subject to the prior charges, leaving a balance of £5,722 18s. 10d.) with 
many other securities made a security for £24,500 and interest covenanted to be 
paid—not the principal of the £20,000 (subject as aforesaid) for the principal, and 
interest for the interest, but principal and interest together for the whole debt. 
After the receipt of interest by the mortgagees on the principal sums due to them 
by covenant and by Messrs. Bouverie in particular on the £24,500 covenanted to be 
paid to them, there was nothing to prevent any of the mortgagees applying their 
share of the interest charged on the estate, which was a security for their whole 
debt, respectively to pay off a part of their principal debts with it. It might 
happen to become necessary to do so, in order to pay that principal in full. The 
receipt of the interest of the debt itself, therefore, by no means affects the rights 
of the mortgagees to pay a portion of the principal money of these debts by means 
of this charge of interest on the land, and, therefore, does not amount of itself 
to the payment of interest, part of the charge, and is not equivalent to a specific 
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payment of that interest. If the interest had been paid and received specifically 
on account of the interest of the charge, the land would have been pro tanto 
exonerated and the charge to the extent of that interest satisfied, but not if the 
interest was paid on the whole debt of £24,500 in discharge of the covenantors’ 
personal liability, any more than if a bond had been given to secure the debt and 
the interest on that bond paid. 

I think, therefore, that, in effect, no part of the interest of the £5,722 13s. 10d., 
part of the £20,000 charge, has been paid, and, not having been paid, the whole 
remains due, less the rents and profits, and Messrs. Bouverie have a right to demand 
all the share of the debt mortgaged to them—viz., £5,722 13s. 10d. and interest, 
which the rents and profits of the estate were insufficient to satisfy. If the interest 
has not been paid, no question arises as to the intent with which Lord Kensington 
paid the balance, and whether it was a charge on the inheritance or not. Though 
this argument was pressed in the court below, the court did not give effect to it, 
but decided upon a different ground. They assumed that the interest had been 
paid in the charge itself, and in exoneration of the estate; and the Master of the 
Rolls held that Messrs. Bouverie were not entitled to have the interest paid prior 
to the death of Lord Kensington. The lords justices held that they were, so far as 
the rents and profits were sufficient. On the assumption that the interest on the 
charges has been regularly paid by the rents and profits and by the moneys of 
Lord Kensington, I agree with Lorp Cranwortu that the decree of the lords justices 
is right. 

It is agreed that, if a tenant for life pay off the principal of a charge, he must be 
taken prima facie to mean to continue the charge for his own benefit. But it is 
said that there is a difference between the payment of the principal and the payment 
of interest. I must own I cannot see the distinction. The tenant for life is not 
bound to pay the interest upon any charge beyond the amount of the rents and 
profits: the difference is a charge upon the corpus of the estate, and if the tenant 
for life pays off that charge, I do not see why the presumption should not equally 
apply to the discharge of that part of the encumbrance which the tenant for life is 
not bound to pay as well as to the discharge of that part of the encumbrance which 
consists of principal, and which he is not bound to pay; and if in the one case no 
notice is necessary to be given to the remainderman of an intention to keep alive 
the security in order to make it effective, I do not see why any notice should be 
necessary in the other. The reasoning of Turner, L.J., is, to my mind, perfectly 
satisfactory on that point. 

If I rightly understand the argument of my noble and learned friend on the 
Woolsack, he considers this case as substantially between the present Lord Kensing- 
ton and the legal personal representatives of his father, and that, if this charge could 
not be lawfully claimed by them, the mortgagees could not be in a better position ; 
and he thinks that the representatives would be told that there was a presumption 
that the rents and profits were equal to the interest, and they would not be let in to 
rebut that presumption. It is the latter part of this proposition only that appears 
to me, with deference, incorrect. I am not aware that there is generally such a 
presumption. It must depend upon the circumstances of each particular case. 
Where a property has been recently mortgaged there may be such a presumption 
for persons do not commonly lend except when the rents considerably exceed the 
interest of the money advanced; but when an estate is charged to the extent that 
this is, I cannot agree with my noble and learned friend that a presumption exists. 
On the contrary, the appellant, if claiming under the marriage settlement by which 
the Kensington estate appears to have been charged with the interest of the mortgage 
for £60,000 an annuity of £156 and the interest of the charge of £20,000, must be 
taken to have known the extent of all the encumbrances, and, of course, he would 
have known the annual value of the estate which is stated in the schedule to that 
deed to have been about £2,914, and he would not be presumed to have believed 
that the rents and profits would be sufficient to pay the interest. He must have 
known to the contrary from the first, and must have understood that the interest 
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was paid (if it really was paid, on which IJ have already said enough) in a great | 
measure from the private funds of the tenant for life. There has been no conceal- 
ment from him by the tenant for life, no deceit, actual or constructive, by him, no 
disregard of any known duty, and I cannot see how the appellant’s position as 
remainderman has in any way been altered by the conduct of the tenant for life. 

Upon the whole, then, it seems to me, on the assumption that the charge of 
interest has been paid off, that this is the ordinary case of a tenant for life paying 
off a charge on the corpus of the estate, which, as between him and the remainder- 
man, he was not bound to pay. And I concur with my noble and learned friend 
(Lorp CranwortH) that the judgment of the lords justices was right. 


LORD CHELMSFORD.—The whole question in this case is whether the appel- 
lant is entitled to redeem a charge of £20,000 upon his estate on payment of the 
principal and the interest which has become due since the death of the late Lord 
Kensington his father or whether he is bound in addition to pay certain arrears of 
interest which accrued during the life of the late lord, and which were unpaid at 
his death. The power under which the charge was created, and the terms of the 
deed by which it was raised have been fully stated, and I may, therefore, put the 
question in a more general form. Where a tenant for life in possession has power 
to creat a charge in his own favour, and he exercises the power and afterwards 
mortgages the charge, if the rents and profits of the estate are insufficient to keep 
down the interest of the charge, and the tenant for life regularly pays from year 
to year all the interest which becomes due upon the mortgage, do the arrears of 
interest upon the charge beyond what the rents and profits will satisfy become at 
once a charge upon the estate to which either the representative of the tenant for 
life is entitled, or of which the mortgagee of the charge can claim the benefit in 
satisfaction of the principal of his mortgage? 

There is no doubt that if a tenant for life pays off a charge upon the estate without 
more, he is presumed to have meant to leave the charge upon the estate, and he 
becomes a creditor for the sum which he so pays. A simple payment of the charge 
is sufficient to establish his right to have the charge raised out of the estate. He 
has no obligation or duty to make a declaration to that effect, or to do any act 
demonstrating such an intention, but, of course, any declaration by him, or, as 
Lorp THURLOW says in Jones v. Morgan (1), 


‘‘the smallest demonstration that he meant to pay off the charge will prevent 
his representative coming for the money.’ 


A different presumption, however, may not unreasonably be considered to arise 
where the tenant for life pays the interest upon a charge beyond what the rents 
and profits will satisfy. It is his duty to keep down the interest to the extent to 
which the rents and profits will enable him to do so, and the remainderman is only 
interested in ascertaining that this duty is performed. If it is neglected the remain- 
derman may file his bill to make the rents answerable—but if the interest is regu- 
larly paid he need not concern himself further. I do not go the length of saying 
that it ought to be presumed in such a case that the rents and profits are sufficient 
to enable the tenant for life fully to keep down the interest, but I do think that it 
is the duty of the tenant for life, if he intends that the surplus interest shall be a 
charge upon the estate, to make some declaration, or to do some act demonstrating 
this intention. This appears to have been the opinion of Lorp Trurtow, for he 
says in Jones v. Morgan (1): | 

‘He paid interest much beyond what the profits of the estate would have 

discharged, which is a demonstration prima facie that, though tenant for life, 

he meant to discharge the estate.”’ 


It may, perhaps, be too much to assert that the mere payment of interest beyond 
the profits will be sufficient to raise the presumption of an intention to exonerate 
the estate, as it would thus arise immediately upon such over payment. But as it 
appears that even in the case of paying off an encumbrance any demonstration 
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that it was not to continue to be a charge on the estate will be sufficient to exonerate 
it, where a tenant for life goes on year after year applying the rents and profits 
as far as they will go in keeping down interest upon a charge, and paying the 
deficiency out of his own funds without any notice or claim, may it not reasonably 
be presumed from his conduct that he means what he has done in exoneration 
of the estate, more especially where the estate is in settlement, and the person 
entitled in remainder is his own son? If a different rule were to prevail, very 
inconvenient and serious consequences might result to the remainderman. Tl’or 
thirty or forty years payments might be going on which he might reasonably sup- 
pose were only in performance of the duty of the tenant for life, and at the end 
of that long period a heavy accumulated charge might suddenly be thrown upon 
the estate. If he is ignorant of the insufficiency of the rents and profits to keep 
down the interest, he may fairly assume from the silence of the tenant for life that 
they are sufficient for the purpose. If he knows that the rents and profits are not 
sufficient, he may well believe that it is the intention of the tenant for life to 
exonerate the estate. So in dealing with the reversion, great embarrassment and 
difficulty might arise from holding that a charge was created by the mere payment 
of interest beyond the profits, as inquiry would in all such cases be necessary, not 
only whether the interest had been paid, but also how it had been paid, that is, 
whether out of the rents and profits, or by the funds of the tenant for life. And 
as, according to the opinion of Turner, L.J., upon the authority of Burrell v. 
Karl of Egremont (3), the Statute of Limitations would not apply to this case, the 
state of things suggested in argument may be conceived to arise, that for ten years 
or more the tenant for life might have gone on paying interest beyond the amount 
of the rents and profits, and afterwards for twenty years they may have been suff- 
cient to meet the interest, and then at the death of the tenant for life his representa- 
tive would have a right to claim the excess of interest on the ground of a charge 
silently imposed so many years before. 

It appears to me that the argument was a good deal embarrassed by considering 
the payments made to the mortgagees as being made with reference to the rents 
and profits, and so entitling the mortgagees to stand in the place of the representa- 
tive of the tenant for life. The correct view of the case is that the receipt of the 
rents and profits by the tenant for life was virtually a receipt for so much interest 
upon the charge of £20,000. The payment of interest upon the mortgages under 
the personal obligation of the tenant for life was a matter wholly distinct and 
collateral. The rents and profits were not specifically applied to the payment of the 
interest on the mortgages, and, therefore, the assertion which was made during the 
argument that no part of the interest on the charge of £20,000 had been paid 
because the rents and profits had been applied as far as they would go to the interest 
due to the mortgagees was a misapprehension and only tended to confusion. The 
tenant for life is bound to keep down the interest of the charge to the extent of the 
rents and profits. He is bound by his personal covenant to pay the interest upon 
the mortgage, not out of the rents and profits specifically, but out of his own funds 
generally. He pays the interest on the charge of £20,000 pro tanto, by his receipt 
of the rents. He pays the interest of the mortgage in full out of his own funds. 
The mortgagees cannot complain, for they have received their full interest; nor, as 
long as the interest is paid, have they anything to do with the receipt or the appli- 
cation of the rents and profits. This is expressly provided for by their mortgage- 
deed in the clause read by my noble friend on the Woolsack. They can have ‘no 
case unless they can establish that the rents and profits being unequal to the pay- 
ment of the interest on the charge of £20,000, so much as was thus deficient must 
be regarded as unsatisfied interest, and as continuing to be a portion of their security 
for payment of the principal of their mortgage. But even as between them and 
the tenant for life or his representative, as long as their interest was paid, the 
tenant for life might deal with the interest of the £20,000 as he pleased. He might 
have expressly discharged the estate by acknowledging the receipt of the whole 
interest upon the charge, or by an express declaration that he would exonerate the 
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estate from it. He might have acted so as to make his conduct amount to a 
demonstration that this was his intention. 

It appears to me that the circumstances of the case are sufficient evidence that 
he meant to exonerate the estate. How, then, came his representative after his 
death to repudiate this intention, or the mortgagees to insist upon a charge which 
they could not have compelled the tenant for life to create in their favour, and which 
by his acts he had disclaimed? The mortgagees can have no right at all, unless it 
can be. derived through the existence of a charge in favour of the tenant for life, 
for the interest which the rents were unequal to pay. I think they have entirely 
failed to prove that such a charge exists, and that the appellant is entitled to redeem 
the encumbrance of £20,000, on payment of the principal and interest which has 
accrued since the death of the late Lord Kensington. The decree of the lords 
justices must, therefore, be reversed, and that of the Master of the Rolls affirmed. 


Appeal allowed. 


ROBINSON v. WOOD 
[ Vicr-CHANCELLOR’s Court (Kindersley, VCs), July dy f858) 


[Reported 27 L.J.Ch. 726; 31 L.T.0.5. 311; 4 duit Neo 6205 
6 W.R. 728] 


Will—Gift over—Avoidance—Defeasance of vested estate on happening of event 

—Divesting of original devise. 

A testator devised lands in fee, but declared, in effect, that, if the devisee 
died under twenty-one years of age and without issue, the lands should go over. 
The ultimate devise after the gift over was to a charity, and void under the 
Charitable Uses Act, 1785 [repealed by the Mortmain and Charitable Uses rte 
1888]. The devisee died under age and without issue. 

Held: the rule in Lassence v. Tierney (ante p. 47) did not apply and the 
original devise in fee was divested. 


Notes. The law of mortmain, which imposed restrictions on assurances of land 
for charitable purposes, was repealed by the Charities Act, 1960, s. 38 (40 Hats- 
BuRY’s Staturns (2nd Edn.) 168). However, this case is reported as it illustrates 
a wider principle, namely, that when there is a sift over purporting to divest a prior 
estate in fee simple and the devise over fails, it must be taken that it was the 
‘intention of the testator to divest the estate which was given in the first instance. 

Considered: Hurst v. Hurst, [1881-5] All E.R.Rep. 908; Re Deacon's Trusts, 
Deacon v. Deacon, Haggar v. Heath (1906), 95 L.T. 701. Referred to: Re Pratt's 
Settlement Trusts, McCullum v. Phipps-Hornby, [1943] 2 All E.R. 458; Re Rooke’s 
Will Trusts, Taylor v. Rooke, [1953] 2 All E.R. 110. 

As to effect of failure of gifts, see 39 Hauspury’s Laws (8rd Edn.) 946-950; and 
for cases see 44 Diarst 482-433. 

Cases referred to: 
(Lycee <d. Blomfield v. byre (1846), 8-C.B. 557; 16, lb.d.C.P 645,136 ER eaa, 
affirmed (1848), 5 C.B. 718; 18. Lid :CvP. 284: 10 LF .O8) 525 5 teG iar 
1058, Ex. Ch.; 44 Digest 432, 2597. 
(2) Jackson v. Noble (1838), 2 Keen, 590; 7 L.J-Ch. 1885 2, Jur. 2515948 Tika 
755; 44 Digest 483, 2601. 
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Also referred to in argument: 
Leeming v. Sherratt (1842), 2 Hare, 14; 11 L.J.Ch. 423; 6 Jur. 663; 67 E.R. 6; 
44 Digest 11387, 9839. | 
Arnold v. Congreve (1880), 1 Russ. & M. 209; Taml. 347; 8 L.J.0.8.Ch. 88; 
39 E.R. 80; 44 Digest 767, 6256. 


Action in which the plaintiff, as heir-at-law of Ann Dales Allison, claimed the 
estate of the testator, John Dales Allison, under his will, and the defendants, the 
trustees of the testator, claimed that, on the death of Ann Dales Allison, the estate 
was undisposed of by his will. 

The testator, John Dales Allison, by his will, dated Sept. 8, 1840, gave and 
devised certain lands to trustees, upon trust, after the decease of John Dales, to sell 
a part for payment of debts and a legacy, and subject thereto upon trust that 
they, his trustees and trustee for the time being of his will, should receive and 
take the rents, income and profits of all the remaining part of his freehold and 
other real estates as the same should arise and become due and payable, and upon 
receipt thereof pay and apply the same for the maintenance, education and bringing 
up of the testator’s daughter Ann Dales Allison, until she should attain the age of 
twenty-one years, and when and as his daughter should attain the age of twenty-one 
years, upon further trust to convey, assign, transfer and assure the residuary free- 
hold and other real estates and property (subject as aforesaid) unto and to the use 
of his daughter, her heirs and assigns for ever, and he gave, devised and bequeathed 
the same unto his daughter, her heirs and assigns accordingly. 

He further provided that in case his daughter should die under the age of twenty- 
one years leaving lawful issue her surviving, then his trustees and trustee for the 
time being of his will should stand and be seised and possessed of his residuary, 
freehold and other real estates and property, upon trust for the absolute use and 
benefit of such issue, his, her or their heirs and assigns as tenants in common, if 
more than one; but in case his daughter should die under the age of twenty-one 
years without leaving lawful issue her surviving, then upon trust that his trustees 
and trustee for the time being of his will should receive and take the rents, income 
and profits of his residuary, freehold and other real estates and property as and 
when the same should arise and become due and payable, and upon receipt thereof 
pay and equally divide the same unto and between the testator’s wife, if she should 
at that time remain his widow and unmarried, and Mary Allison, or their respective 
assigns, share and share alike, during their joint natural lives, and his wife remain- 
ing his widow and unmarried during such time; but if his wife should at that time 
be dead or married again, or should at any time afterwards die or marry again, 
leaving Mary Allison her surviving, then should pay the whole of such rents, income 
and profits unto Mary Allison or her assigns during her natural life. In case Mary 
Allison should at that time be dead, or should at any time afterwards die leaving 
his wife unmarried her surviving, then should pay the whole of such rents, income 
and profits unto his wife or her assigns during her natural life, if she should so long 
remain his widow and unmarried. 

And from and after the decease of his wife and Mary Allison, and of the survivor 
of them, or the decease of Mary Allison and second marriage of his wife, upon trust 
that they, the said John Wood and Stephen Hill, or the survivor of them. or the 
heirs of such survivor, should, as soon as conveniently might be thereafter, sell and 
absolutely dispose of the residuary freehold and other real estates and property, 
and the fee-simple and inheritance thereof, either by public auction or private 
contract, and either together or in lots, as should be thought fit, and make and 
execute all such contracts, conveyances and assurances, as should be necessary for 
carrying such sales into effect. And the testator declared that the money arising 
from such sales of such property, after deducting all incidental costs, charges and 
expenses, should be paid to the treasurer of the Primitive Methodist Society, to 
be applied by him for the general use and benefit of the said Primitive Methodist 
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Society, according to the direction of the general annual conference of such society. 
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The testator died in 1840, and John Dales the tenant for life died in 1840. The 
testator’s wife and Mary Allison died in the lifetime of Ann Dales Allison, who died 
in 1856 under the age of twenty-one years and unmarried. The testator was 
illegitimate and had no issue. It was not disputed that the devise over to the 
Primitive Methodist Society was void under the Mortmain Act. The trustees there- 
upon claimed the estate as undisposed of. The plaintiff, as heir-at-law of Ann Dales 
Allison filed his bill claiming the estate. 


Baily and Hobhouse for the plaintiff. 
Swanston and Kay for the defendants. 


KINDERSLEY, Y.-C.—This case raises two questions, one of which is upon the 
construction of a will and is a pure question of common law without a single 
ingredient of equity in the case, except that the devise is to trustees, and, therefore, 
the interests are equitable. But whatever construction a court of law would put 
upon the will would be put by a court of equity. 

The question is, first, whether there is by the prior part of the will an estate 
in fee simple given to the testator’s daughter? So far as it is necessary, I am of 
opinion (though I think I should like a little more time for consideration before 
deciding) that it is a vested interest in fee-simple in the daughter in the first 
instance, liable of course to be divested. But the decision in this case does not 
turn upon that point. I do not expressly decide it, but it 1s merely my first 
impression which I may alter. It is sufficient to say that I assume in favour of 
the plaintiff that the daughter did take the estate in fee-simple in the first instance. 

The only other question is whether that estate is divested by virtue of the subse- 
quent clause? The gift is in the first instance to trustees. I have already said 
that I will assume in favour of the plaintiff, that that gave an estate in fee-simple 
to the daughter. Then came two clauses, both of them providing for divesting; one 
in the event of her leaving issue, the other in the event of not leaving issue; and 
the question is whether that latter clause divests the estate. Of course, if this is 
a gift to a charity, it is void, and by the terms of the Charitable Uses Act, 1735, 
the whole gift is void. The statute directs that no lands shall be given in trust 
or for the benefit of any charitable uses whatever, except in a particular manner; 
and then comes s. 3, that all gifts of any lands, tenements or hereditaments to or 
in trust for any charitable uses whatsoever, which shall be made otherwise than 
in that particular manner, shall be absolutely and to all intents and purposes null 
and void. 

It might be well argued that the effect of this is to make the whole gift over 
void, and that there is nothing to divest the estate in this gift over, and I confess 
I should feel it very difficult to get over that reasoning. But if I find that the 
precise question has been brought before the Court of Common Pleas and the Court 
of Exchequer Chamber, and that the Court of Exchequer Chamber has come to the 
conclusion that in such a case, if the devise fails for any reason, the intent is that 
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still the devise over operates to carry the estate over, it would not be for me in the - 


exercise of my functions, whatever opinion I may entertain, to overturn that de- 
cision. It appears to me that not only is every particular as to a charity precisely 
the same as in this case; but the reasons in Doe d. Blomfield v. Eyre (A), are 
entirely adverse to the claim of the plaintiff; and I must assume that that principle 
is not merely to be taken as the expression of that particular judge, but as the 
expression of the opinion of the whole Court of Exchequer Chamber. The effect 
of that decision is that, when there is a gift over purporting to divest a prior estate 
in fee-simple and the devise over fails, it must be taken that it was the intention 
of the testator to divest the estate which was given in the first instance. And I 
must come to the conclusion that, if the case now before me were to be decided 
by the same learned Judges, they would come to a similar decision. 

Then, how can I take upon myself to say that the decision is wrong? If I found 
several decisions the other way, of course I could weigh one against the other. 
But what are the cases upon the subject which are suggested as adverse to this 
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decision? First of all I will refer to a case of a testator giving a share of property 
to his children as an absolute gift, and then directing that that share shall be settled ; 
but these do not bear upon the present case—they do not turn upon whether the 
divesting was upon a contingency. The testator says: ‘‘I wish my daughter to 
have the absolute interest but modified, seeing that if she has children her children 
shall have it, but leaving it to her if she has no children’’; it is not defeating or 
divesting an absolute gift, but making a modification. It is a desire to let in the 
children quite consistent with the original design. Those cases do not bear upon 
the question, and the only other case cited is Jackson v. Noble (2). I confess that 
Jackson v. Noble (2) is very difficult to reconcile with Doe d. Blomfield v. Eyre (1); 
and when we look to Jackson v. Noble (2), the ground of the decision was that the 
contingency had never happened at all, and of course a decision founded upon that 
ground does not touch the question at all. The court decided that the contingency 
had never happened. At all events the decision is not adverse to Doe d. Blomfield 
vy. Hyre (1), and whatever opinion I may have, without any special authority 
directly adverse, I cannot say that the decision in Jackson v. Noble (2) is directly 
adverse. Whatever opinion I may have, that case being so decided, I feel myself 
bound to come to the same conclusion as that court to which, if I were not precluded 
by law, I should have sent a case under the old practice. But having regard to the 
nature of the question, J think that in dismissing the bill it ought to be without 
costs. 





RANGER v. GREAT WESTERN RAIL. CO. 


[Houss or Lorps (Lord Cranworth, L.C., and Lord Brougham), May 31, June 8, 
6,7, 9, 10, 18, 14, 16, 17, 1854) 


[Reported 5 H.L.Cas. 72; 24 L.T.O.S. 22; 18 Jur. 795; 
10 E.R. 824] 


Building Contract—Payment—Certificates of principal engineer of building owner 
~—Impartiality—Principal engineer shareholder in owner company—Duty of 
principal engineer in calculating sums due—Right to deduct sums as liqui- 
dated damages for delay in doing work—VFailure by contractor to proceed to 
satisfaction of building owner—Forfeiture of tools and materials—Remedy 
for wrongful forfetture—Action for damages—-Right to account of value of 
things taken. 

By contracts under seal dated in 1836 the appellant, a contractor, undertook 
to do certain work for the respondents, a railway company, to the approval of 
the principal engineer of the company. The company agreed to advance to the 
appellant during the progress of the work sums of money from time*to time 
certified by the principal engineer, and it was further agreed that during the 
progress of the works the decision of the principal engineer with respect to the 
amount, state, and condition of the works executed and as to every other matter 
or thing relating thereto should be final and not subject to appeal. The 
principal engineer was a shareholder in the company. There was a clause in 
each contract providing that if the appellant should delay in completing the 
work or not proceed to the satisfaction of the company, after notice civen to 
him by the company all the tools and materials on the ground for the purpose 
of the work would become the property of the company. As the appellant did 
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not proceed with the works to the satisfaction of the company they gave him 
the requisite notice and later took possession of the tools and materials. 

Held: (i) the whole tenor of the contracts showed that it was never intended 
that the principal engineer should be an impartial arbitrator, but that, in com- 
ing to his decisions, he would act as an agent of the company, and, therefore, 
the fact that he was a shareholder in the company did not render him in- 
capable, as being an interested party, of validly discharging the duties imposed 
on him by the contracts; (ii) the principal engineer performed his duty under 
the contracts if, in calculating the sums due to the appellant he acted bona 
fide and with the intention of proceeding according to the exigency of the terms 
of the contracts, and it was not necessary to institute any minute enquiry as 
to how far his calculations were accurate; (iii) in paying the amounts from 
time to time certified as due to the appellant the company were entitled to 
deduct sums specified in the contracts as liquidated damages to be payable by 
the appellant in respect of delays in completing certain parts of the work; 
(iv) even if the company had wrongfully taken possession of the works, the 
appellant was not entitled to treat the contract as abandoned, his remedy being 
an action for damages; on taking possession the company did not become 
absolute owners of the tools and materials, and must account for their value in 
settling their accounts with the appellant. 


Notes. Approved: Re Royal British Bank, Ex parte Nicol (1859), 8 De G. & J. 
387. Considered: New Brunswick and Canada Rail. Co. v. Conybeare (1862), 
9 H.L.Cas. 711. Explained: Hill v. South Staffordshire Rail. Co. (1865), 11 
Jur.N.S. 192. Considered: Wildes v. Russell (1866), Har. & Ruth. 689; Western 
Bank of Scotland v. Addie (1867), L.R. 1 Sc. & Div. 145. Approved: Mackay v. 
Commercial Bank of New Brunswick (1874), L.R. 5 P.C. 394. Applied: D.P.P. v. 
Kent and Sussex Contractors, Ltd., [1944] 1 Al] E.R. 119. Referred to: Waring v. 
Manchester, Sheffield and Lincolnshire Rail. Co. (1849), 7 Hare, 482; South Wales 
Rail. Co. v. Wythes (1854), 1 K. & J. 186; Re London, Birmingham and Bucking- 
hamshire Rail. Co., Hx parte Curzon (1857), 6 W.R. 141; Scott v. Liverpool Corpn. 
(1858), 3 De G. & J. 8384; Thornhill v. Neats (1860), 8 C.B.N.S. 831; Phillips v. Eyre 
(1870), 10 B. & S. 1004; Stegmaun v. O’Connor (1899), 81 L.T. 621; Taff Vale Rail. 
Co. v. Amalgamated Society of Railway Servants, [1901] A.C. 426; Lodder v. 
Slowey, [1904] A.-C. 442; Panamena Europea Navagacion Compania Limitada vy. 
Frederick Leyland & Co., [1947] A.C. 461. 

As to certificates for payment, payment, and forfeiture by contractors, see 
’ 8 Hatspury’s Laws (8rd Edn.) 458 et seq.; and for cases see 7 Dicest (Repl.) 359 
et seq., 386-388, 420 et seq. 


Cases referred to: 

(1) Dimes v. Grand Junction Canal Proprietors (1852), 8 H.L.Cas. 759; 8 State 
TeNS. 85* 19 1.7.0.8: 817; 17 Jur, 73% 10 ER. 301, H.; 16 Dices; 
(Repl.) 426, 2273. 

(2) Astley v. Weldon (1801), 2 Bos. & P. 846; 126 E.R. 1318; 17 Digest (Repl.) 
150, 495. 

(3) Charrington v. Laing (1829), 6 Bing. 242; 38 Moo. & P. 587; 8 I.J.0.8.C.P. 50; 
130 E.R: 1278; 17 Digest (Repl.) 157, 544. 

Also referred to in argument: 

Kirk v. Bromley Union Guardians (1848), 2 Ph. 640; 11 L.T.0.S. 429; 12 Jur. 85; 
41 E.R. 1090; 7 Digest (Repl.) 396, 232. 

Homersham v. Wolverhampton Waterworks Co. (1851), 6 Exch. 187; 6 Ry. & 
Can. Cas. 790; 20 L.J.Ex. 198; 155 E.R. 486; 7 Digest (Repl.) 391, 207. 

Cope v. Thames Haven Dock and Rail. Co. (1849), 3 Exch. 841; 6 Ry. & Can. 
Cas. 83; 18 L.J. Ex. 345; 154 E.R. 1085; 18 Digest (Repl.) 297, 1137. 

Diggle v. London and Blackwall Rail. Co. (1850), 5 Exch. 442; 6 Ry. & Can. Cas. 
590; 19 L.J.Ex. 808; 15 1.7.0.8. 208; 14 Jur. 987; 155 E.R. 193; 18 Digest 
(Repl.) 298, 1144. 
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Ludlow Corpn. v. Charlton (1840), 6 M. & W. 815; 10 L.J.Ex. 75; 4 Jur. 667; 
151 E.R. 642; 138 Digest (Repl.) 197, 172. 


Appeal by the plaintiff in the action against a decree of the Vice-Chancellor of 
England, in a suit instituted by a railway contractor in which he alleged fraud and 
asked for an account. The respondents (defendants in the action) denied liability. 

The appellant was a railway contractor, who was employed by the respondents 
in the years 1836, 1837, and 1838 to execute some extensive and important works, 
forming portions of the line of their railway. The respondents, when they set 
about making their line from Bristol to London, divided the whole distance into 
two portions, that beginning at Bristol and proceeding eastward to Reading was 
described as the Bristol or B line; that from Reading to London as the London or 
L line. The respondents were incorporated by an Act of Parliament passed in 
the year 1835, and in the following year the appellant entered into three different 
contracts with them for forming three several portions of the line of railway. The 
first contract bore date Mar. 19, 1836, and was a contract for forming the line along 
about two miles and three quarters, beginning at or near the Bristol docks, and 
running eastward, to a particular field in the parish of Keynsham. The second 
contract was dated May 9, 1836, and was for a distance of somewhat more than 
two miles, beginning at Keynsham, at the point where the other contract terminated, 
and running eastward. These two contracts were designated respectively as the 
1 B contract and the 2 B contract, The third contract bore date Aug. 80, 1836, 
and was for a portion of the line beginning at the Caversham Road, near Reading, 
and running eastward for nearly six miles. This was called the 8 L contract. 
Besides the works thus designated, the appellant also executed some works to the 
westward of the 1 B contract, which were described as the 1 B extension works. 
The appellant, after the date of each of these three contracts, proceeded in the 
execution of the works to which they related, and received large sums of money on 
account, but on July 2, 1838, the respondents took possession of all the works com- 
prised in the 1 B and 2 B contracts, including the 1 B extension, and seized all 


_, the plant, tools, and materials thereon belonging to the appellant, alleging that he 
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had made default in duly proceeding according to his engagements, and that they 
had, by express stipulations contained in the contracts, a right to seize the whole 
as forfeited. 

The appellant, on July 21, 1838, filed his bill against the respondents and others, 
praying, among other things, that the respondents might be restrained by injunc- 
tion from proceeding to complete the works of which they had so taken possession. 
The bill was afterwards amended several times, and the object of it, as so amended, 
was, in effect, to show that the appellant must be considered to have been fraudu- 
lently led into signing the contracts, that, at all events, the respondents had, by 
their conduct in taking possession of the works, put an end to the contracts, and 
that he was entitled to be paid for what he had done, irrespective of the stipulations 
contained in them, as on a quantum meruit, The prayer in the bill, as it was 
ultimately amended, did not ask for an injunction. The respondents, during the 
progress of the works not only paid the appellant large sums of money on account, 
but also advanced to him sums to the amount of £28,000 on mortgage of the plant 
and materials employed. The bill alleged that at the time of these mortgages the 
respondents were indebted to the appellant on account of the works he had executed. 
and it, therefore, insisted on the right to charge the respondents with interest on 
the sums so due. The prayer of the bill as ultimately amended was in substance 
for a general account of what was due to the appellant at fair prices for the works 
he had executed, disregarding the contracts, and charging the respondents with 
interest on all sums due to him at the dates of the mortgages, and also charging 
them with the value of the plant and materials of which they had taken possession. 
On Nov. 21, 1839, the respondents put in their answer, denying all the allegations 
of fraud, insisting on the contracts, and justifying their conduct in seizing the plant, 
tools, and materials, as being warranted by the express terms of the contracts. 


324 ALL ENGLAND LAW REPORTS REPRINT (1843--60] All E.R. Rep. 
Very soon after the filing of the original bill, namely, on Aug. 10, 1838, the 


respondents seized and took possession of the appellant’s stock and plant employed | 


in the third or 8 L contract, claiming to be entitled so to do under its provisions 
by reason of the neglect and misconduct of the appellant. They then proceeded to 
finish the whole of the works themselves, and prevented the appellant from any 
further interference. On Mar. 5, 1840, the appellant filed a bill of revivor and 


supplement, stating the seizure of the plant and materials on the line comprised in ~ 
the 8 L contract, and praying in substance relief as to the works comprised in that 


contract, similar to that which he had in the first bill asked as to the other contracts. 
The respondents answered this bill on June 9, 1840. On Sept. 15, 1841, the appel- 
lant filed another supplemental bill, alleging that since the filing of the former bills 
he had discovered errors in the accounts on which payments had been made to him, 
inasmuch as certain work he had done under the three contracts had been treated 
as common or coarse rubble masonry, whereas it was in fact Ashlar masonry for 
which he was entitled to a much higher rate of payment than he had in fact received, 
and the bill prayed that in taking the accounts asked by the former bills, this error 
might be rectified. The respondents answered the last bill on Mar. 4, 1842. Issue 
being joined, witnesses were examined on both sides, and a great deal of documentary 
evidence was put in, consisting chiefly of very numerous letters and notes which 
had passed between the appellant or his agents and the engineers and servants of 
the company during the progress of the works. The causes were heard by Sir 


Lancentot SHADWELL, V.-C., who, on July 13, 1844, made the decree now appealed 
from. 


Sir Fitzroy Kelly, Q.C., Roundell Palmer, Q.C., and Twells for the appellant. 
Sir Richard Bethell, Q.C., and Stevens for the respondents. 


Their Lordships took time for consideration. 


May 26, 1854. The following opinions were read. 


LORD CRANWORTH, L.C., stated the facts and continued: Before I proceed 


to call your Lordships’ attention to the grounds on which the appellant rests his © 


title to relief, and to consider how far that title is well founded, it is necessary 
shortly to advert to the terms of the contracts. They are all nearly alike, and 
I will for the present confine myself to the first or 1 B contract. It is a deed under 
seal, made between the railway company, of the one part, and the appellant, of the 
other part. It recites that a specification and plan of the 1 B portion of the line 
had been prepared by Mr. Brunel, the principal engineer of the company, that the 
appellant had agreed to execute the works therein described according to the same, 
that a copy of the specification with the appellant's tender to execute the works 
was annexed to the contract, that copies of the same had been signed by the appel- 
lant and Mr. Brunel, and were intended to be deposited in the office in Bristol, and 
that the company had agreed to advance to the appellant during the progress of the 
works sums of money by way of instalments according to the work from time to 
time done and certified by Mr. Brunel, and at their completion to pay him what 
should remain due. It was also stated that the appellant had agreed to secure the 
due performance of his contract by a bond for £4,000 with two securities, condi- 
tioned, among other things, for payment to the company, for every week’s delay in 
the completion of various enumerated portions of the work, certain stipulated sums, 
increasing as the delay increased. It is then witnessed that the appellant cove- 
nanted with the company to execute the works according to the specification, and 
that they should be commenced within ten days after notice by the engineer to 
commence, and should be completed within the time mentioned in the specification. 
There are then various engagements on the part of the appellant to conduct the 
works as the engineer should approve, the details of which it is not important to 
consider. | 

There is then a clause stipulating that, if the appellant should become insolvent 
or should, from any cause not arising from the act of the company be delayed in 
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completing the works, or should not proceed in the works to the satisfaction of the 
company, it should be lawful for the company to give notice in writing to the 
appellant, either under their common seal or under the hands of two directors, 
requiring him to proceed regularly with the works, and if after such notice he 
should for seven days make default in regularly proceeding, it should be lawful for 
the company to employ other workmen to complete the works and to pay for the 
same out of the money then due to the appellant, that the payments then already 
made to him should be taken by him in full satisfaction of all his claims for work 
then done, that all the balance of moneys which would have become due to him, and 
all the tools and materials then on the ground for the purpose of the works, should 
become the absolute property of the company, and that, if such balance and 
materials so to become the property of the company should be sufficient to cover the 
charges of the company, then the appellant should make good the deficiency. There 
is then after some other stipulations a proviso that all the works referred to in the 
specification as extra works, which the engineer should require to be executed, 
should be deemed to be included in the covenants entered into by the appellant, and 
should be paid for as thereinafter mentioned. Further, it was stated that if the 
company should think fit to make any alteration in or additions to the works 
(including the extra works), they might do so upon giving to the appellant written 
instruction for the purpose, signed by the engineer, and that the same should be 
paid for according to the schedule of prices signed by the appellant. There follows 
an agreement that in case of any dispute between the appellant and the resident 
engineer, the appellant would abide by the decision of the principal engineer, and 
if the appellant should be in any way delayed in the completion of the work by the 
act of the company, the principal engineer should determine whether any, and if 
any, what extension of time ought to be allowed. 

The deed contains a covenant by the company to pay the appellant the sum of 
£63,028 16s., for the completion of the works (exclusive of extra works), in manner 
following, that is to say, at the end of fourteen days from the commencement 
of the works four-fifths of the value of the works then executed, to be estimated by 
the principal engineer or his assistant resident engineer, having reference as well 
to the schedule of prices annexed to the tender as to the entire cost of the whole 
works, the execution of such works to be certified by the principal engineer, and 
so at the end of every fourteen days until the one-fifth retained should amount 
fo £4,000, and thenceforth would pay the whole amount certified every fortnight, 
and at the end of the work would pay the whole £4,000 retained as aforesaid, that 
is to say, £2,000 at the end of one month, and £2,000 at the end of a year from 
the final completion. It was further agreed that the company would pay for the 
extra work in the same manner, according to the schedule of prices, provided, never- 
theless, that the appellant should not be entitled to receive any of the said pay- 
ments until the works, in respect of which they were to be made, should have 
been certified by the principal engineer. It is lastly agreed that during the progress 
of the works the decision of the principal engineer with respect to the amount, 
state, and condition of the works actually executed, and as to every other matter 
or thing relating thereto should be final, and without appeal, but if any difference 
should arise between the company or their engineer and the appellant after the 
completion of the contract as to any matter of charge or account betweert the com- 
pany and appellant, then the same should be settled by arbitration in the manner 
there pointed out. These are, I believe, the material parts of the contract or deed 
itself, which, together with the specification containing in great detail a description 
of the works to be executed, is set out in the bill, and at the end of it is a copy of 
the tender which had been made by the appellant to do the works, together with 
the schedule of prices. The deed was executed as well by the company as the 
appellant. 

The first ground on which the appellant rests his title to relief is that he was 
induced to enter into the contract 1 B by the fraud of the company; that the sum 


_ at which he agreed to do the works was far below what he would have required 
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if he had known the real nature of the soil through which the tunnels were to be 
made, but that on this point he had been misled by the fraudulent contrivance of 
the respondents. [His Lorpsurp referred to the contentions of the appellant and 
the evidence, and concluded :] On these grounds I have come, without hesitation, 
to the conclusion that the appellant has failed to establish any title to relief on this 
head of fraud. 

The next ground on which he rests his title to relief is that Mr. Brunel, the 
principal engineer of the company, on whose decision many matters were, by the 
terms of the contract, made to depend, was incapacitated from acting in the dis- 
charge of the duties imposed on him, by reason of his being himself a shareholder 
in the company. [His Lorpsurp stated the terms of the contract relating to the 
duties and powers of the principal engineer.] It is not necessary to state the 
duties of the engineer more in detail. He was, in truth, made the absolute 
judge during the progress of the works of the mode in which the appellant 
was discharging his duties. He was to decide how much of the contract price of 
£63,028 from time to time had become payable, and how much was due for extra 
work, and from his decision there was no appeal except that, after all should have 
been completed, the appellant might call in a referee of his own as to any question 
of the amount, if any, then due beyond what had been certified. The complaint 
made by the appellant is that the duties thus confided to the principal engineer were 
of a judicial nature; that Mr. Brunel was the principal engineer by whom these 
duties were to be performed, and that he was himself a shareholder in the company; 
that he was thus made a judge or arbitrator in what was, in effect, his own cause; 
and that, until the month of July, 1838, the appellant was unaware of the fact of 
Mr. Brunel having any interest in the company, except as their engineer, and so 
ought not to be bound by any of his decisions. 

This branch of the appellant’s argument rests on the principle discussed in this 
House in Dimes v. Grand Junction Canal Proprietors (1), in which your Lordships 
agreed, or apparently agreed, with the able opinion delivered by the learned judges 
through Parke, B., that the decision of a judge made in a cause in which he has 
an interest is voidable, unless in a case of necessity as where an action was brought 
against all the judges of the Common Pleas, in a matter on which they had exclusive 
jurisdiction. I say ‘‘agreed, or apparently agreed,’’ for the point did not in the 
result actually call for the decision of the House. I shall, however, assume that 
to be (as I believe it is) the law. 

But the question is whether it governs the present case. I think the principle 
has no application here. A judge ought to be, and is supposed to be, indifferent 
between the parties; he has, or is supposed to have, no bias inducing him to lean 
to the one side rather than the other. In ordinary cases it is a just ground of 
exception to a judge that he is not indifferent, and the fact that he is himself a 
party, or interested as a party, affords the strongest proof that he cannot be indift- 
ferent. But here the whole tenor of the contract shows it was never intended that 
the engineer should be indifferent between the parties. When it is stipulated that 
certain questions shall be decided by the engineer appointed by the company, this 
is in fact a stipulation that they shall be decided by the company. It is obvious that 
there never was any intention of leaving to third persons the decision of questions 
arising during the progress of the works. The company reserved the decision for 
itself, acting however, as from the nature of things it must act, by an agent, and 
that agent was for this purpose the engineer. His decisions were, in fact, their 
decisions. The contract did not hold out or pretend to hold out to the appellant 
that he was to look to the engineer in any other character than as the impersona- 
tion of the company. In fact, the contract treats his acts and their acts for many 
purposes as equivalent, or rather identical. 

I am, therefore, of opinion that the principle on which the doctrines as to a judge 
rest wholly fails in its application to this case. The company’s engineer was not 
intended to be an impartial judge, but the organ of one of the contracting parties. 
The company stipulated that their engineer for the time being, whosoever he might 
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be, should be the person to decide disputes pending the progress of the works, and 
the appellant, by assenting to that stipulation, put it out of his power to object on 
the ground of what has been called the unindifferency of the person by whose deci- 
sion he agreed to be bound. It is to be observed that the person to decide was not 
a particular individual, in whom, notwithstanding his relation to the company, the 
contractor might have so much confidence as to agree to be bound by his awards, 
but any one from time to time the company might choose to select as their engineer. 
The appellant alleges that he did not know that Mr. Brunel was a shareholder until 
more than two years after the works had been begun, but he must have known that 
the company had it in their power to appoint another engineer in Mr. Brunel’s 
place who might hold shares, or that Mr. Brunel himself might purchase shares. 
Without the intervention of the engineer, the contract was, as it were, paralysed; 
nothing could be done under it. It surely can hardly be argued that a person 
appointed engineer could, by purchasing shares, render the contract practically 
inoperative. His Honour the Vice-Chancellor of England, when this case was before 
him, treated it as a matter of notoriety that engineers employed in forming the line 
of an intended railway were almost universally holders of shares. Without going 
that length, it may be safely affirmed that there is nothing to prevent them from 
purchasing shares. This must have been known to the appellant, and unless, 
therefore, he can read the word ‘‘engineer’’ in the contract as meaning by necessary 
implication an engineer not holding shares in the company, or can import into the 
contract an agreement, on the part of the company, that no person holding shares 
should ever be appointed to fill, or should continue to fill, the character of engineer, 
he must be bound by the terms of his own agreement. According to that agree- 
ment, he bound himself on certain points to abide by the decision of the engineer. 
He knew that engineer might be or become a shareholder. If he meant that in 
such a case the authority of the engineer should not be exercised, he ought to have 
provided for such a contingency. He has not done so, and has, therefore, no just 
ground for complaint. 

This, therefore, brings us to the question whether, independently of these two 
special heads of fraud, the appellant has shown a title to relief. His object is to 
obtain payment for work done by him for the company under the several contracts 
to which I have already referred. In considering the question I will in the first 
instance confine the inquiry to the first contract, that designated as the contract 
1 B. What were the appellant’s rights under that contract? He had a right on 
executing the works comprised in that contract to recover from the company the 
sum of £63,028 16s., and also to be paid according to the rates specified in the 
schedule for all extra works. He was not to wait for payment till the whole should 
be finished, but he was to be paid at the end of every fourteen days the value of 
the work then actually completed, the company deducting one-fifth of the amount 
until the deductions should amount to £4,000. This £4,000 was to be retained 
by the company by way of caution or security till the whole work should be finished. 
The value of the work done at the end of every fourteen days was to be estimated 
by the engineer of the company, and payment was to be made on his certificate, 
which during the progress of the work was to be conclusive, but on the completion 
of the whole any dispute as to any matter of account between the appellant and 
the company was to be settled by arbitration. In ascertaining the amount of every 
fortnight’s certificate, the engineer was to haye reference as well to the schedule of 
prices annexed to the contract as to the entire cost of the whole works. This pro- 
vision was obviously necessary, for some parts of the works, and those of an 
expensive nature such as the driving of headways through the tunnels, and the 
formation of coffer-dams, are not mentioned in the schedule of prices though 
constituting an important part of the work as described in the specification, and 
though their cost, according to the appellant’s exhibit, formed (as indeed it must 
have formed) an important element in his calculations which led him to make his 
tender to do the works for a sum of £63,028 16s, 
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The precise principle on which the engineer in making his fortnightly certificates 
was to blend together in his calculation the value of the work done, as deducible 
from the schedule of prices and from the cost of the whole works, is certainly not 
clearly explained. In making such an estimate it could hardly be expected that 
anyone would arrive at a perfectly accurate result, but as the payment to be made 
on these certificates were only payments on account, extreme accuracy was not 
essential. Both parties seem to have agreed in leaving it to the engineer to frame 
the certificates as fairly as he could, so that the work done might as far as possible 
be paid for as it proceeded, the stipulated deduction of £4,000 being kept back till 
the final completion. This being the right of the appellant, the case he makes by 
his bill is that from the very outset the sums certified were greatly below what they 
ought to have been, and this kept him very deficient in funds so that he was unable 
to prosecute the works with the same vigour with which he might have proceeded 
if he had not been unduly straitened for want of money. 

In these circumstances he contends that he is entitled to have an account taken 
of the work actually done according to what the certificate ought to have been; that 
the respondents are not at liberty to insist on any penalties for the failure in com- 
pleting the different portions of the work at the stipulated times; and, moreover, 
that they were not at liberty to seize and take possession of the plant as forfeited 
by reason of undue delay in prosecuting the works. [H1s Lorpsuip described the 
circumstances under which the certificates were given and continued:] It does 
not, however, appear to me to be necessary to institute any mimute inquiry as to 
how far the calculations of Mr. Brunel were accurate. I think it is quite enough 
if they were made bona fide, and with the intention of acting according to the 
exigency of the terms of the contract. The company expressly stipulated that, 
during the progress of the work, the decision of the engineer as to the value of the 
work from time to time executed should be final. If the appellant thought this a 
harsh or oppressive clause, he ought not to have agreed to it. It does not, how- 
ever, seem to me to have been unreasonable. In the absence of express stipulation, 
a person contracting to do any work for another is not entitled to demand payment 
till the whole has been completed. The nature and extent of such a work as that 
which the appellant was to perform might well induce a modification of what, in the 
absence of express contract, would have been the rights of the parties. But, at the 
same time, the company might reasonably feel that the extent to which any claim 
by the contractor for payment during the progress of the works should be met 
must be left in a great measure to themselves. It would never do for persons in the 
situation of these respondents to put themselves in a position in which a question 
might be raised with them adversely every fortnight as to the extent of their 
immediate liability to their contractors. If, indeed, there was anything like fraud 
or unfairness in the case, different considerations might arise, but the evidence 
wholly fails to establish anything of the sort. The appellant, in the absence of 
fraud, was, during the progress of the works, bound by the certificates of the 
engineer, and, on the whole, I think that he has entirely failed to make out that 
the certificates were not such as he was entitled to have under the provisions of 
the contract. 

Supposing that the certificates were such as the respondents were bound to 
furnish, the next question is whether, in paying to the appellant the amount from 
time to time certified, the respondents were entitled to deduct the amounts due or 
claimed to be due for penalties. Such deductions were made on two occasions : 
first, on the certificate given on Nov. 12, 1836, when the headings through the 
tunnels were completed, and, secondly, on July 38, 1837. On the first of those 
occasions a sum of £200 was deducted, being five penalties alleged to be due for 
delay in completing the headways through tunnels No. 1 and No. 8 at the specified 
time, and on the second occasion a deduction of £20 was made, as a penalty for 
delay in the works at the Avon Bridge. These penalties had certainly, according 
to the express language of the deed, been incurred, and, therefore, the point for 
decision is whether there was anything, either in the nature of the penalty or the 
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conduct of the parties, to prevent the company from insisting on the literal terms 
of the contract. 

There is no doubt that where the doing of any particular act is secured by a 
penalty a court of equity in general is anxious to treat the penalty as being merely 
a mode of securing the due performance of the act contracted to be done and not 
as a sum of money really intended to be paid. On the other hand, it is certainly 
open to parties who are entering into contracts to stipulate that, on failure to per- 
form what has been agreed to be done, a fixed sum shall be paid by way of com- 
pensation. Whether a sum so fixed is to be considered as merely in the nature of 
a security for the actual amount of damage incurred, or as an agreed amount of 
liquidated damages, is often a question of great nicety and difficulty. I am not sure 
that benefit has, on the whole, resulted from the struggles which courts, both of law 
and equity, have made to relieve contracting parties from payments which they 
have bound themselves to make by way of penalty. Such a course may have been 
very reasonable and useful where the damage resulting from the violation of the 
contract is capable of being exactly measured, but whenever the quantum of damage 
is in its nature uncertain and the due performance of it has been secured, or 
purports to have been secured, by a penalty, it might, perhaps, have been safer and 
more convenient to have always understood the parties as meaning what their 
language imports namely, that on failure to perform the contract, the stipulated 
penalty should be paid. But this has not always been the doctrine of the courts. 
The distinction between a penalty and a sum fixed as the conventional amount of 
damages is too well established to be now called in question, however difficult it 
may be to say in any particular case under which head the stipulation is to be 
classed. I shall presently have occasion to state that the sums in this contract, 
made payable under the name of penalties, are to be treated as liquidated damages, 
and not as penalties to secure something unliquidated. 

The question only arises on two certificates. If the appellant considered that the 
company had no right to deduct the penalties, he had only to bring an action on 
the certificates, and (independently of the question arising from the conduct of the 
parties) the point would necessarily have arisen and been decided, at law. The 
bill cannot, I think, possibly be sustained on the mere ground that the penalties 
deducted were not intended as more than a mode of securing to the respondents 
adequate compensation for the damage arising from the appellant's delay. It was 
argued that, even supposing the penalties are to be treated as sums actually in- 
tended to be recoverable, still the conduct of the respondents, and of Mr. Brunel. 
their agent, was such as to preclude them, at all events so far as relates to the 
£200 deducted in November, 1836, from insisting on the penalties, whether they 
are to be treated as sums actually due, or as mere security for unascertained 
damage. Mr. Brunel, it was argued, by the arrangement already referred to, made 
with the appellant on July 20, 1836, agreed to give him an extension of time for 
perfecting the headings through the tunnels, and, as they were all finished before 
the end of the extended time, it cannot now be allowed to the company to insist 
on any penalties for their non-completion at the time originally contemplated. It is 
not necessary to discuss the question as to the power of Mr. Brunel to vary the 
rights of the respondents under the contract by any such arrangement as has been 
suggested, because I am clearly of opinion that no such agreement as that.suggested 
was in fact made. Mr. Brunel found the appellant greatly behind with his works. 


_and thought, whether rightly or not is immaterial, that he ought not to sign any 


more certificates until the headings had been completed. He thought, however, 
that in spite of the backward state of the works, the headings might be perfected 
before certain specified days, if the appellant would proceed with greatly increased 
vigour and diligence; and what he agreed was, that, if the appellant would increase 
his exertions so as to secure his completing the headings before certain specified 
days, he would, though he did not feel warranted in signing certificates, induce the 
respondents to advance large sums on account so as in effect to give the appellant 
the same benefit as he would have had if certificates had been given. To this 
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attangement the appellant acceded. It clearly did not imply necessarily that the 
rights of the company arising out of the failure to do the particular portion of the 
work by the days originally agreed on should be affected, and that the appellant 
did not understand it as having ahy such meaning must, I think, be inferred from 
the fact that he accepted payment with notice of the deduction, and made no 
objection, though in effect, he was invited so to do if he was dissatisfied. Mr. 
Brunel denies that he ever stated that any penalties would not be enforced, and I 
ain satisfied of the truth of what he so states. This deduction of penalties, does 
not, therefore, appear to me to afford any ground for sustaining the bill. 

Being, therefore, of opinion that the appellant has failed to establish any title 
to equitable relief, grounded either on the alleged insufficiency of the sums certified 
or of the deductions made for penalties, I come next to consider whether he has 
made any case for equitable relief by reason of the course taken by the respondents 
in taking possession of the works on July 2, 1838. The appellant says that he was 
proceeding duly to complete the works according to the terms of the contract, when, 
oh July 2, 1838, the respondents wrongfully took possession of all his stock of 
materials, tools, and implements, turned him off the ground, and took the completion 
of the works into their own hands. This, the appellant contends, was in effect an 
abandonment or a repudiation of the contract, so that without reference to the 
agreed sum of £63,028 he is entitled to have an account taken of the work actually 
done, and of the machinery, tools, materials, etc., taken possession of by the 
respondents. I do not think that, even if the appellant had made out what he 
contends for, namely, that in taking possession of the works the respondents were 
cuilty of a wrongful act, and that they did what the contract did not authorise 
them to do, the consequence would have been to entitle the appellant to the relief 
which he asks. If, while he was duly proceeding to fulfil his contract, he was 
wrongfully impeded by the respondents and by them prevented from doing what 
he had undertaken to do, they would be answerable to him in damages for all the 
consequences of their wrongful act. Such damages would, of course, be in part 
calculated on the value of the plant, and other articles of which he had been wrong- 
fully deptived, but the effect would not be to alter the relative position of the parties 
as to the contract itself, and to entitle the appellant to say there had been no 
contract or that he was to be paid for what he had done without reference to the 
contract. That would not be the consequence of the act of the respondents even 
treating it as wrongful. The right of the appellant would be to recover such an 
amount of damages as would put him as nearly as possible in the same position 
as if no such wrong had been committed, that is, not as if there had been no 
contract, but as if he had been allowed to complete the contract without interrup- 
tion. This was his legal right, and IT can discover nothing entitling him to any 
relief beyond. that resulting from the enforcing of that right—nothing which can 
enable hin to convert a wrongful act which entitled him to damages into an act which 
entitled him to an account of work already done, to be taken on terms different from 
those for which he had contracted. I have assumed that the company on taking 
possession of the works were guilty of a wrongful act—that they did something not 
warranted by the contract, but this is not admitted by them. They contend that 
what they did was warranted by the contract, and the appellant has not case of com- 
plaint whatever at law or in equity. This question is one partly of law and partly 
of fact, and it turns on the following clause of the deed : 


‘And further that in case the said W. Ranger shall become insolvent, or be 
declared bankrupt, or shall from any cause whatsoever other than any arising 
from the act of the said company, their engineer, or authorised agents, be pre- 
vented from or delayed in proceeding with and completing the said works 
according to this present contract, or shall not commence or proceed in the said 
works to the satisfaction of the said company, it shall be lawful to and for the 
said company, if they shall think fit, to give or cause to be given, or left with 
or at the usual place of abode of the said W. Ranger, or his sureties, any or 
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either of them, a notice in writing, either under the common seal of the 
said company, or signed by two of the directors thereof, requiring him the said 
W. Ranger to enter upon and commence and regularly proceed with the said 
works; and that in case the said W. Ranger shall for seven days after such 
notice given, or less, make default in commencing, or regularly proceeding with 
the said works, it shall and may be lawful to and for the said company to 
employ any other respectable workman or workmen, either by contract, or 
measure and value, or otherwise, to proceed with the said works, and to com- 
plete the same, and pay or cause to be paid to the said workman or workmen, 
the amount of his or their charges for the same, and for all necessary materials, 
utensils, engines, and machinery to be found and provided for such completion 
out of the money which shall then be remaining due to the said W. Ranger on 
account of this contract. And further, that the moneys which, previously to 
such default, shall have been paid to the said W. Ranger on account of any 
work or materials then already done or executed or provided by the said W. 
Ranger, shall be considered as the full value and be taken by the said W. Ranger 
in full payment and satisfaction, not only of and for the said work, in respect 
of which payment may have been made, but likewise of and for any other work 
and materials which the said W. Ranger shall have done, executed, or provided, 
although no such payments may have been previously made in respect thereof. 
And, further, that all the balance and moneys whatsoever which then or there- 
after would have been or become due or payable to the said W. Ranger under 
this contract, if this present clause had not been inserted, together with all the 
tools and materials then delivered for the purpose of the works hereby con- 
tracted for, and then being upon or about the site of the said works, shall, upon 
such default as aforesaid, become and be in all respects considered as the 
absolute property of the said company. And further, that if the said balance, 
moneys, and materials so to become the property of the said company as last 
aforesaid, shall be insufficient to cover such charges for workmen and materials 
as are hereinbefore lastly directed to be paid thereout, and also the charges and 
expenses of keeping such works in repair for the space of one year after the 
completion thereof, then the said W. Ranger, his heirs, executors, and adminis- 
trators, shall and will make good and pay to the said company such deficiency 
on demand.”’ 


The first point to be decided on this clause is one of law. What is the construction 
of this contract? In what circumstances would the company have a right under the 
contract to take possession of the appellant’s tools and materials, and to complete 
the works themselves? That a state of circumstances might arise giving to them 
such a right is a matter of no doubt. If, for instance, the appellant had deserted the 
works in order to prosecute some more profitable engagement elsewhere, there can 
be no doubt that in such a case the rights of the respondents stipulated for by the 
clause in question would have arisen. How then was it to be decided, whether such 
a right had or had not arisen? This can only be answered by attending to the 
precise terms of the clause. The provision is that if the appellant shall not proceed 
with the works to the satisfaction of the company, they may give him notice in 
writing calling on him to proceed regularly, and then if he shall for seven days 
make default in regularly proceeding with the works, the company may employ 
other workmen, and act on the clause in question. The company might give the 
notice if they were dissatisfied, reasonably or unreasonably, with the appellant's 
rate of progress, or mode of proceeding. They were the sole judges of the necessity 
for or expediency of giving such a notice. Their dissatisfaction with the rate or 
mode of proceeding was a sufficient reason for such a notice. But when the notice 
was given, their right to act on it depended, not on their view of the appellant’s 
conduct, not on the question whether they were or were not satisfied with him, 
but on the fact whether, after receipt of the notice, he did or did not for seven davs 
make default in regularly proceeding with the works. . 
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This being the nature of the right, the question becomes one of fact. The respon- . 
dents having given the notice required by the deed, was the appellant’s conduct, 
after receipt of the notice, such as to justify the respondents in what they did? 
They must, in order to sustain the validity of their acts, establish as a matter of 
fact, that the appellant did for seven days after receipt of the notice make default 
in proceeding regularly, which, I take it, means proceeding with reasonable skill 
and diligence in the prosecution of the works. [His Lorpsuip stated that the — 
evidence showed that the appellant did make such default.] It is not, however, 
necessary to decide whether the evidence is so clear as to preclude the necessity 
for further inquiry, for even if any inference on this point is not just—if, in fact, 
there was no such default as warranted the course taken by the company—still the 
result was only to confer on the appellant a right of action to recover damages for 
the wrong inflicted on him, not a right to treat himself as absolved from the 
contract and as entitled to be paid for the work he had done as if the contract had 
never existed. So far, therefore, as relates to the contract 1 B the appellant has 
failed to show any title to the relief which he asks, being, in substance, a right to 
payment for the work done irrespective of the contract. 

[As regards the contracts designated as 2 B and 8 L, His Lorpsuip said that they 
were in terms the same as the 1 B contract, and the same observations applied to 
them. | 

The bill then prays a declaration that the appellant did not incur any penalties, 
or if he did, they were waived, or that the appellant is entitled to be relieved from 
them. I have already stated my opinion that what are in these contracts called 
penalties are, in fact, fixed sums agreed upon as the conventional amount of 
damages to be paid by the contractor in the event of his failing to do certain 
portions of the work before certain defined times. Nothing could be more reasonable 
than such a stipulation. It was obviously of vital importance to the company that 
the works should be completed by a stipulated time, and in order to secure the 
object they made.it a matter of positive contract that certain particular portions 
of the work should be finished by certain specified times, and on failure to fulfil 
this engagement the contractor bound himself to pay certain stipulated sums, 
increasing every week as the increased delay might be likely to be more and more 
injurious to the company. All the circumstances which have been relied on in the 
different reported cases, as distinguishing liquidated damages from penalty, are to 
be found here. The injury to be guarded against was one incapable of exact calcula- 
tion. The sum to be paid is not the same for every default, for that which should 
occasion small as for that which should occasion great inconvenience, but one increas- 
ing as the inconvenience would become more and more pressing, and finally, the pay- 
ments are themselves secured by the penalty of a bond. This is hardly consistent with 
the notion that the payments secured were themselves only penal sums to secure some- 
thing else. For these reasons I think it clear, that these payments, though called 
penalties, are, in truth, liquidated damages agreed on by the parties, which the com- 
pany might set off against the demand of the appellant upon them under the contract. 
I think it abundantly clear, that from the very commencement of the works the appel- 
lant had not sufficient strength to prosecute them with the necessary dispatch. It may 
be-—-he says it was—that the cuttings were of a much more difficult and laborious 
character than he had anticipated. But from whatever cause, he certainly did 
not advance with the rapidity which the engineer required and which he had pro- 
mised, and I see nothing whatever fixing the blame on any one but the appellant 
himself. On the whole, therefore, I come to the conclusion that there was nothing 
to deprive the respondents of the right to fix the appellant with these sums payable 
by way of liquidated damages according to the contract, and there certainly is 
nothing to warrant the declaration asked for, that the company ever waived ot 
abandoned their rights. 

The bill next prays a declaration that the company were not entitled to give th 
notice-of June 23, 18388, under which, on July 2 following, they took possessio 
of all the plant and works in the contracts 1 B and 2 B, including the 1 B extension 
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and, further, a declaration that they were not justified in taking such possession, 
and that they may be ordered to account for and pay to the appellant the value of 
the plant and property of which they so unjustly possessed themselves. The sup- 
plemental bill prays a similar declaration and similar relief in respect to the plant 
and stock on the Reading line, of which the company took possession on Aug. 20, 
1838. The right of the company to take possession of these works depends on the 
question whether, after the giving of the notices, the appellant did or did not make 
default in regularly proceeding with the works. If he did not, then the company 
or their servants were trespassers, and so were responsible in damages. This, 
however, is not the right insisted on by the appellant. The bul, after asking the 
declarations as to the seizures to which I have referred, goes on to pray for accounts 
of what is due to the appellant on the footing of there never having been any 
contracts, or of the contracts having been abandoned, and this is clearly an erroneous 
view of his rights, whether the seizures were or were not justifiable. 

The bill further prays, that in taking the accounts of what is due to the plaintiff, 
it may be ascertained what was due to him at the several dates of the different 
advances made to him by way of mortgage, and that those advances may be treated 
to the extent of the sums then due as being payments and not loans, with the 
necessary consequential directions. This relief is asked on the notion that the 
sums to be treated as actually payable from time to time during the progress of the 
works were not the sums certified by the engineer, but such sums as the master 
should find to be the real value of the work done, disregarding the contracts 
altogether. This as I have already explained, is an erroneous view of the appellant's 
right. The contracts cannot be disregarded, and according to the contracts nothing 
was payable during the progress of the works except the sums certified, and at the 
times of the several mortgage advances all these sums had been fully paid. The 
company, therefore, had a clear right to the full benefit of all the securities given 
by the appellant for the several advances made by way of loan on mortgage cf the 
plant, the stock, and the reserved fund, and the appellant could not be entitled to 
an account on any other principle. | 

The bill prays, lastly, that an account may be taken of the engines, tools, 
materials, articles, and things of which the company took possession, and that they 
may be debited in account with the value thereof, with interest for the same. The 
right of the appellant to such an account depends on the question whether, according 
to the true construction of the agreement, the company were, on taking possession of 
the plant, to become absolute owners of it to all intents and purposes, or whether 
the possession was only to be for the purpose of enabling them to go on with the 
works, and to complete them at the risk and cost of the appellant, holding the 
plaut as a security, so far as it would go, for whatever outlay, if any, they might 
have to make beyond what they would have had to pay under the contract in case 
the appellant had duly performed his engagement. 

The provisions of the contract are very explicit. First, upon the appellant's default 
after seven days’ notice the company were authorised to proceed and complete the 
works themselves, paying for the same out of the money then remaining due to the 
appellant on account of the contract. Secondly, the payments then already made to the 
appellant were to be taken as full satisfaction for all works then already done by him. 
Thirdly, all money then due, or which would thereafter have become due to him under 
the contract, and all the tools and materials in and about the works, were to become the 
absolute property of the company. Fourthly, if the moneys, tools, and materials so to 
become the property of the company, should be insufficient to cover all their charges 
in completing the works, then the appellant was to make good the deficiency. I 
assume that, in taking possession of the plant, the company did no more than, under 
these clauses, they were warranted in doing. The question is whether, having taken 
possession, they became absolutely entitled to all they seized, or whether the whole 
provision 1s not to be regarded as mere machinery for enabling them to complete the 


works at the risk and cost of the appellant. I think the latter is the true construc- 
tion of the clauses. 
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When I was considering the question whether the penalties for delay were to be 
treated as mere penalties to secure the due performance of the work or as liquidated 
damages to be paid for each default, I observed that one argument, leading strongly 
to the latter conclusion, was founded on the uncertain nature of the damage to be 
provided against, that is to say, on the impossibility of saying (as matter of mere 
calculation) how much the company were prejudiced by the fact that a particular 
portion of the work was delayed for a week, or a fortnight, or a month. This of 
itself afforded strong ground for construing the clause as meaning to fix the amount 
of damage, as being intended to make certain what was otherwise uncertain. But 
this test fails in the clauses now under consideration. The object of these clauses 
was to enable the company to do, at the cost of the appellant, the work which he 
had failed, or seemed likely to fail in himself. The amount of their damage was 
capable of such admeasurement; it was the sum which they should expend in doing 
what the appellant ought to have done, less the amount payable to the appellant. 
In such a case, if the property is made available as a fund for indemnifying the 
company, all the ends of the clauses in question are fully answered. 

It is to be observed that the property seized comprised, inter alia, the three 
reserved sums of £4,000 each. It could hardly have been in the contemplation of 
the parties that, without reference to what the company should be obliged to spend 
in completing the works, they should be at liberty to appropriate to themselves three 
sums of money amounting to £12,000, and that even though the work remaining to 
be completed might not amount to £1,000. Further, it was clearly contemplated 
that the company should keep an account, not only of all which they expended in 
completing the works, but also of all which they made by the tools and materials 
seized, for the appellant was to make good any deficiency, and the amount of the 
deficiency could only be ascertained by keeping accounts of all which was realised, 
and if accounts were to be kept for the purpose of charging the contractor with the 
deficiency, it can hardly be supposed to have been the intention of the parties that, 
if there was a sutplus, the company should retain it for their own use. Again, it is 
to be observed, that the right of the company to make the seizure would, in case of 
seven days’ default after notice, arise at any period of the contract—that is, when 
work to the amount of only £1,000 or £100 remained to be done, as well as when 
work to the amount of £50,000 was incomplete. The evidence as to the value of 
the plant is conflicting, but it could hardly be stated on a rough estimate at less than 
£10,000, in addition to which there were the three reserved sums of £4,000 each. 

It could hardly have been intended that the company should be at liberty to appro- 
priate to themselves the whole of this large stock and these sums of money without 
reference to the amount of what remained to be done; that they should be at liberty 
to make a profit from the default of the appellant—a profit which should be so much 
the larger exactly as the default was less inconvenient to the company. There are 
cases in which the mere fact that the same sum is made payable for a small default 
as for a large one has been held to prove that the sum so payable was meant merely 
as a penalty to secure the due performance of the act intended to be provided for, 
and not as 4 sum really recoverable. The same principle is applicable here. A 
default on the part of the contractor might be very injurious at one stage of the 
works, and very unimportant at another. So long as a large portion of the works 
remained to be done, a large fund might be necessary to indemnify the company 
when driven to undertake the prosecution of the works themselves, but when very 
little remained to be done that which was only a reasonable security in the former 
cage would become excessive. On these grounds J have come to the conclusion that 
the true meaning of this part of the contract is that the company, though at liberty 
to seize and appropriate the plant belonging to the appellant, were yet bound to 
account for its value in settling their accounts with him. 


LORD BROUGHAM.—I cannot sufficiently express my admiration of the great 
clearness of the statements of my noble and learned friend who has so ably gone 
through the whole particulars of the case, or of the acuteness, only to be equalled 
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by the patience, which he has shown in bringing the whole of these matters before the 
House. It is for me only to address a few observations to your Lordships upon 
those parts of the case on which I originally entertained some doubt, and I think it 
better that I should confine myself to those points than that I should endeavour to 
follow my noble and learned friend over the whole ground. 

The first prayers of this bill refer to fraud and imposition. The first alleged 
imposition is respecting the fallacious representations which have been made touch- 
ing the kind of stone through which the railway was to be made; the second is 
respecting the possession of shares by the engineer, Mr. Brunel, unknown to the 
appellant. Upon one only of these heads am I about to offer any remarks to your 
Lordships. I mean the second—that respecting the possession of shares by the 
engineer. The first, respecting the alleged fallacious misrepresentations made to 
the contractor respecting the nature of the strata, has been so ably discussed by my 
noble and learned friend upon grounds on which I entirely agree with him that I 
have only one single remark to make respecting the sandstone which I think he 
omitted—namely, that there appears from the evidence to be almost as great a 
difference in the hardness of the sandstone and the consequent difficulty of working 
through it as of the other kind of strata that were alleged to be in contrast with it. 

We come to the possession of the shares by the engineer, upon which I certainly 
originally entertained very considerable doubt, but, upon further consideration of 
the particulars of the relative position of the principal engineer and the company, 
and also of the relative position of the engineer and the company, on the one hand, 
and the contractor of the other, under contracts 1, 2, and 8, I have made up my 
mind to agree with my noble and learned friend in the conclusion that this does 
not, when well and duly considered, support the claim of the appellant. The posi- 
tion of the engineer was such that he really may be said to have, in some respects 
altogether and in all respects almost altogether, represented the company. He may 
almost be taken for the company in all respects, but in some respects he must be 
taken altogether as being the company. 

Dimes v. Grand Junction Canal Proprietors (1) is the case of a judge, a person 
clothed with high judicial functions, being found to have been a party in the case 
owing to his being interested in the subject-matter which came before him for his 
decision. We have here a ease, not of a judge—not indeed of anything like a judge. 

The utmost that he can be said to be is a kind of referee, to whom certain matters 
were by the agreement of the parties to be referred—I will not say for his arbitration, 
but rather for his report and acting upon. In some respects it is found that the 
company is often stated in the alternative. It is said: 


“Tf it shall appear to the company, or their principal engineer for the time 
being, or his assistant resident engineer’; 


and, 


‘in all cases proper materials to the satisfaction of the said company or their 
principal engineer.’ 


Looking at him in regard to those matters in which he may be said more to decide 
judicially—for example, the estimates, and the certificates which he was to give, I 
consider that here he was the known officer of the company. He is not named 
personally as Mr. Brunel, but as ‘‘the principal engineer for the time being.”’ 
Whoever the company appointed as the engineer for the time being was, he was to 
give these certificates and make these payments. Nay, moreover he is to decide 
as it were upon appeals from the assistant or resident engineer, for it is provided that 
the resident engineer differing from the contractor upon certain matters, Mr. Brunel 
is to decide. 

Then, my Lords, was it not known to the contractor, that Mr. Brunel was the 
engineer of the company, that he was largely interested on the side of the company 
as their paid servant, and largely profiting by his connection with the company? 
Was it not known that he might hold shares in the company? Was it not generally 
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understood among engineers (though I do not go so far as the Vice-Chancellor of 
England, who said it was notorious that in all instances the engineers were share- 
holders), and must it not have been very well known to Mr. Ranger, that it was an 
ordinary case for an engineer to hold shares? He might have made that an excep- 
tion in the contract, and required that he should not hold shares, but that provision 
was not made. The interest which he had in shares was trifling compared with 
his general interest arising out of his connection with the company. Had this pro- 
viso been made, the absurdity would happen to which my noble and learned friend 
has adverted, that, although not possessed of shares at that time, he might any day 
have purchased them, nay more, he might have inherited them; they might have 
come to him by descent, and then he would have been put in this position—that he 
must either have given up what had come to him, or have ceased to be the engineer 
employed by the company, for if he had continued possessed, either by purchase or 
inheritance, of a single share, according to the rigour of the argument deduced from 
Dimes v. Grand Junction Canal Proprietors (1), he must have ceased to act under 
these covenants, and the whole operations of the company must at once have been 
convulsed. I think, therefore, my Lords, upon the whole, there is no ground for 
considering that the position in which he was placed was a quasi judicial position. 
I think it is clear that he was the company; that the contractor considered him as 
the company; that in all matters the interests of the company and of their engineer 
were the same; and that with his eyes open, he put himself to a certain degree in 
the hands of the company, only securing himself by the express stipulations which 
are made to limit the discretion of the company. I look upon Mr. Brunel, the 
principal engineer for the time being in this case, as the company itself. 

I have known cases in which, in private local Acts of considerable importance, 
there has been an express provision that certain judicial proceedings shall take place 
in which a jury shall be impanelled and shall act under one or other of the directors 
of the company. Although the company is, in fact, the party interested, yet one 
or other of their directors sits to direct the jury, to dispose of questions of evidence, 
and to decide upon the admission of one piece of evidence and the rejection of 
another; and this is the case although the director was the party between whom 
and the claimant to compensation the whole proceedings were going on. This is 
found to be a convenient arrangement, and an arrangement of that sort, for the 
convenience of the work and of both parties, appears to have been voluntarily 
entered into by the parties to this suit. 

[His Lorpsurpe dealt with questions of fact which do not call for report and 
continued :] The last point upon which I have a word to say in addition to the 
statement of my noble and learned friend, refers to the question of liquidated 
damages. I greatly lament that the law has been so laid down by cases upon 
which it is too late to make any comment, as to make the question whether a sum 
is to be regarded as a penalty or as liquidated damages depend in every case on the 
intention of the parties. I think this has been lamented formerly by learned judges, 
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and although Lorp Expon very cautiously, as was his wont, expresses himself on | 


this matter, yet it is impossible to read what he said in Astley v. Weldon (2), the 
leading case on the subject, in the Court of Common Pleas during the short time 
that that most learned judge sat in that court, without seeing that he was dissatis- 
fied with the former current of cases. He expresses the great difficulty which he 
had often found in making his way through these cases, and I think there can be 
but little doubt that he lamented the course which the law had taken. But, my 
Lords, it is now too late to alter this, and we are in every case bound to consider 
whether we are to grant liquidated damages or penalties according to the principles 
that those cases had established. According to those principles I have no doubt 
whatever that, in this case, liquidated damages are. due as regards the fourth prayer 
of the bill—I mean those injuries sustained by the company by the delay where 
that delay was increasing and in which no specific sum could be apportioned in 
respect of a particular injury done to the company. I agree with my noble and 
learned friend that we must consider the sums in question as liquidated damages— 
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as a compensation to the company for the loss sustained by the delay. In another 
instance it is equally clear, upon the principles laid down, both in Astley v. Weldon 
(2), and also in Charrington v. Laing (8) that it is to be taken as penalty. 

There can be no doubt that the court from which this appeal comes went as far 
as possible in setting aside all reference to the intention of the parties, and held, 
distinguishing between the different matters which were in the consideration of 
the parties when they entered into the covenant, that one was to be taken as liqui- 
dated damages, and another as penalty, although it was perfectly clear, as clear as 
words could make it, that the parties had intended the whole to be taken as liqui- 
dated damages and not as penalty. The learned judge, in giving the decision of 
the court, says: 


“It is difficult to suppose any words more explicit or express than those used 
in the agreement; the same declaration not only states affirmatively that the 
sum of £1,000 should be taken as liquidated damages, but negatively also that 
it should not be considered as a penalty, or in the nature of a penalty.” 


Yet, nevertheless, because there were some things that were so specific and others 
less specific and more general, the court thought they were bound by the current 
of cases to draw that distinction between the two, and that in spite of the positive 
and distinct statement of the meaning of the parties, they were bound to consider 
that the parties did not mean that to be taken as to the whole, but only as to a 
part, and, therefore, to decide that a part of the sum should be penalty although the 
parties had said that none should be penalty, and that the other part should be 
liquidated damages although the parties intended that this character should apply 
to the whole. The result is as has been stated by my noble and learned friend. 


SCOTTISH MARINE INSURANCE CO. v. TURNER AND OTHERS 


[House or Lorps (Lord Cranworth, L.C., Lord Truro and other Lords), Meb- 
ruary 15, 17, March 3, 1853] 
[Reported 4 H.L.Cas. 312, n.; 21 L.T.0O.S. 10; 17 Jur. 631; 
1 W.R. 537; 1 Macq. 334; 10 W.R. 483] 


Insurance—Marine insurance—Freight—Constructive loss of ship—Abandonment 
to insurers of ship—Receipt of freight by owners—Payment over to insurers 
of ship—Liability of insurers of freight. 

A ship, valued at £7,500, was insured from Quebec to a port in the United 
Kingdom, on ship and also, with the appellant insurance company, on freight. 
During the voyage she encountered an iceberg which damaged her, but she 
was kept afloat till she neared Liverpool, where the dock-master refused to 
admit her into dock owing to her disabled condition and ordered her to lie 
outside. When the tide went out she grounded and fell outwards, thereby 
receiving additional damage. She was afterwards floated into dock, her cargo 
was delivered, and the freight was paid to the owners. She was then surveyed 
and pronounced to be a wreck and only worth £475. The owners thereupon 
abandoned the ship to the insurers and claimed for a total loss. Payment 
being refused, the owners brought an action, the jury found that the vessel was 
a total loss at the date of the second accident, and was rightly abandoned, and 
the court held that the underwriters on ship thereby became entitled to the 
freight. This was paid to them by the owners, who then sued the appellants, as 
msurers on freight, as for a total loss of freight. 
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Held: the freight insured was actually earned and received by the owners, 
who, but for their act in abandoning the ship after the receipt of the freight, 
might have retained it for their own use, and, therefore, the appellants were 
not liable and the respondents’ action did not he. 


Notes. It is now commonly provided in freight policies that the amount insured 
shall be paid in full in the event of the total loss, whether actual or constructive, 
of the ship: see Institute Voyage Clauses, Freight, cl. 6. 

Considered: Rankin v. Potter (1873), L.R. 6 H.L. 83. Referred to: Miller v. 
Woodfall (1857), 8 EH. & B. 493; Carras v. London and Scottish Assurance Corpn., 
Ltd., [1985] All E.R.Rep. 246; Robertson v. Petros M. Nomikos, Ltd., [1939] 2 All 
H.R. 723, 

As to total loss of freight, see 22 Hatspury’s Laws (8rd Edn.) 147-149; and for _ 
cases see 29 Diausr (Repl.) 242-245, 299-304. 
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Appeal by the defendants from a decision of the Court of Session in an action 
on a policy of insurance of freight. 

The respondents were owners of the ship Laurel, of Greenock, which was valued 
at £7,500. She was insured to the extent of £6,500, the owners being their own 
insurers for the remaining £1,000. The appellants were insurers of the ship to the 
extent of £1,500. The freight was also insured to the amount of £1,500, of which 
£1,000 were undertaken by the appellants. This policy effected with the appellants 
on the freight (on which the present action was brought) was dated July 15, 1842, 
and bore to be 


‘ot and from Quebec to a port of discharge in the United Kingdom, beginning 
the said adventure upon the said goods and merchandises from the loading 
thereof aboard the said ship as above,’ 


and continuing upon the said ship 


‘Contil she hath moored at anchor twenty-four hours in good safety, and upon 
the goods and merchandises until the same be there discharged and safely 
landed.”’ 


The risks were described in the usual terms, perils of the seas, men-of-war, fire, etc., 


‘‘and all other perils, losses, and misfortunes that have or shall come to the 
hurt, detriment, or damage of the said goods and merchandises, and ship, etc., 
or any part thereof.”’ 


The ship performed her outward voyage with safety, and at Quebec loaded for her 
return a cargo of timber, staves and flour. She left Quebec on July 14, 1842. On 
July 27 she came into contact with an iceberg, there being at the time strong 
breezes and a thick fog. Her bows and topgallant forecastle were stove in, and 
otherwise she was so damaged that she immediately filled and became waterlogged, 
and was thus reduced to a wrecked or sinking condition. By the exertions, how- 
ever, of the crew, and owing to her cargo being timber, she was kept afloat, and 
ultimately arrived off Liverpool on Aug. 11. The dockmaster, on seeing her dis- 
abled condition, refused to receive her within the dock, and directed her to be 
moored outside, so that, when the tide left, she might be scuttled. The result was 
that she grounded, fell outwards, and sustained additional injury. When the tide 
receded holes were bored in the bottom, and the water allowed to run out. These 
openings were afterwards closed, and the wreck was ultimately floated into the 
dock, when the cargo was discharged, it having escaped uninjured. The owners 
received the freight from the consignees, amounting to £1,402 2s. 2d. On Sept. 1, 
after the cargo was cleared out, the owners had the wreck surveyed, and, finding her 
damage so great that the expense of the repairs would far exceed her value, they 
intimated an abandonment to the underwriters of the ship and their intention to 
claim for a total loss. No notice was sent to the underwriters of freight. Some of 
the underwriters of the ship having refused to pay except for a partial loss, an action 
was brought in Scotland by the owners against one of these underwriters to recover 
for a total loss. This action was entitled Stewart v. Greenock Marine Insurance 
Co. (1). It went to trial on the issue 


‘whether the Laurel, by and through injury sustained on or about July 27, 
1842, and on or about Aug. 11, 1842, or one or other of these dates, and during 
the currency of the policy (on the ship), became a wreck and was totally lost.” 
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The jury returned the following verdict : 


‘lind for the plaintiffs in respect that the Laurel was properly abandoned, and 
not worth repairing, and that her damage arose from her coming in contact 
with an iceberg, and also from grounding at the dock at Liverpool. Also find 
that the ship was perfectly seaworthy, reserving for the decision of the court 
the point raised by the defendants of their title to a proportion of the freight. 
Also find that the vessel was a total loss, irrespective of the decayed timber 
and deficient sails.’’ 


With respect to the question submitted by the verdict to the court, it was after- 
wards decided by the court that the underwriters of the ship were entitled to the 
freight earned subsequently to Aug. 11, the date of the accident in the Mersey. An 
appeal to the House of Lords was entered against that decision, and after argument 
Lorp Correnuam confirmed it: see Stewart v. Greenock Marine Insurance Co. (1). 

The owners, having under the above judgment paid over the freight which they 
had received to the underwriters of ship, brought the present action against the 
underwriters of freight to recover for a total loss of freight. The insurers demurred 
on the ground that there had been no loss of the freight within the policy; that the 
damage sustained by the ship did not disable the ship from earning freight; and 
that the owners themselves had de facto earned and received the freight. The court 
below, by a majority of three to one, gave judgment for the respondent, and the 
appellants appealed. 


Sir Frederic Thesiger and Willes for the appellants. 
Sir Fitzroy Kelly, Serjeant Byles, and Burnie for the respondents. 


Their Lordships took time for consideration. 


Mar. 3, 1858. The following opinions were read. 


LORD CRANWORTH, L.C.—I have given very anxious attention to the able 
and well-reasoned judgments which fully disclose the grounds upon which the 
court below proceeded. Those grounds were these. First, they considered that 
there was a total and actual loss of the ship before she was brought into dock. 
Secondly, that being so, and the ship having been abandoned to the underwriters, 
or, at all events, notice of the loss having been duly given to them, the damaged 
vessel became their property as from the time of the fatal injury, say on Aug. 11. 
It is immaterial whether it was Aug. 11 or July 27 before she got into dock. 
Thirdly, the court considered the legal consequence of such a state of facts as estab- 
lished by Case v. Davidson (2), and a case in your Lordships’ House, arising out 
of this very transaction (Stewart v. Greenock Marine Insurance Co. (1)), to be, that 
freight accruing due after Aug. 11 (which includes all the freight of the ship) 
belonged not to the owners, but to the insurers of the ship, and so was lost to the 
owners. Fourthly, the court held, that the cause of this loss of freight to the 
owners was the loss of the ship by perils of the sea, and so the freight was lost by 
one of the perils insured against. | 

These are the grounds on which the Court of Session proceeded. But with all 
respect to the distinguished persons by whom these judgments were pronounced, I 
think they rest on an unsound foundation. I do not think that, as between the 
parties in this cause, it can be said that the ship was totally lost during her voyage. 
That she was not, in fact, lost is certain, for she arrived at Liverpool—was there 
brought into dock—her cargo was safely delivered to the consignees, and the freight 
was paid to the owners. How then, it may be said, is this consistent with the 
verdict of the jury in the action against the underwriters of the ship, which finds 
expressly that the vessel was a total loss irrespective of the decayed timber and 
deficient sails? To this I answer, that the verdict was altogether res inter alios 
acta. As between the underwriters on the ship and the assured, it might be proper 
to treat the damage as a total loss. But it does not follow that it can be so treated 
as between the owners and other persons—as between the owners, for example, and 
the underwriters of the freight. When it is said that, as between the owners and 
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the underwriters of the ship, there had been a total loss, all that is meant is that 
the circumstances of the case were such as gave to the owners the same rights 
against the insurers of the ship as if there had actually been a total loss. It does 
not by any means follow that the same circumstances will give to the owners similar 
rights against other persons. When the cargo was delivered to the consignees 
and the freight paid, the owners might, if they had thought it for their interest, 
have retained the damnified vessel, and come on the insurers for the cost of repair- 
ing her, or for a due proportion of that cost. In such a case there could have been 
no possible claim on the appellants, the underwriters of the freight. Their contract 
would have been performed. How can the right of the owners to enforce against 
third persons claims resting on what is in truth a fiction, namely, on the assumption 
that the ship did not perform her voyage, give them any right against those whose 
contract was actually performed ? 

The learned judges in the Court of Session seem to doubt whether the contract of 
the underwriters on the freight was performed; whether the sum paid to the owners 
by the consignees, on delivery of the cargo at Liverpool, could be treated as freight; 
whether it was not rather to be regarded as in the nature of salvage, paid indeed 
to the owners, but paid to them only as agents of the underwriters on the ship. 
I do not, however, think there is any ground for such a doubt. The sum paid to 
the owners by the consignees was due for freight, and for nothing else; and if pay- 
ment had been withheld, there can be no doubt but that an action could have been 
maintained by the owners for freight, immediately on delivery of the cargo. None 
but the owners could have maintained such an action, and they could maintain it 
only by virtue of their original contract of affreightment. What the underwriters 
on freight undertook was that the voyage should be so performed as that the owners 
should be able to deliver the cargo, and so be in a condition to assert their title 
to freight; and this state of things actually occurred. It is true that the Court of 
Session first, and afterwards this House, in the action by the underwriters on the 
ship against the owners, decided that the sums paid for freight were paid to the 
owners, not for their own benefit, but for the use and behoof of the insurers; and 
it was strongly contended at your Lordships’ Bar, that the contract into which the 
appellants, the underwriters on freight, entered with the owners was that the 
voyage should be so performed as to entitle the owners to recover the freight for 
their own use, and not merely as agents or trustees for others. The decision in the 
action by the owners against the insurers of the ship has been that under the 
circumstances the freight was due, not to the former, but to the latter, and so it 
was said the contract of the underwriters on the freight was not performed; but this 
reasoning rests on a fallacy. The underwriters on the freight engaged that the ship 
should not be prevented by perils of the sea from enabling the owners to earn her 
freight. Nor was she so prevented: for, in spite of those perils, she arrived in 
port under the conduct of the owners, and obtained payment of her freight. The 
right of the underwriters to claim that freight against the owners arose, not from 
perils of the sea, but from the election made by the owners after the freight had 
been earned and paid them, to treat the ship as wholly lost on or before Aug. io # 
Where a ship has received such an injury as entitles the owner to treat it as totally 
lost, ahd the owner consequently abandons it to the underwriters, they, if they 
repair and navigate her, come in as assignees, and so are entitled to all freight after. 
wards earned. In such a case the owner has been compelled by perils of the sea 
to abandon the ship, and so he loses not only the ship, but all possibility of earning 
freight. . 

It was to this state of circumstances that Tinpat, C.-J., refers in Benson v. Chap- 
man (3), where he says (6 Man. & G. at p. 810) 


‘The assured has sustained a total loss of the freight if he abandons the ship 
to the underwriters on ship, and is justified in so doing; for after such abandon- 
ment he has no longer the means of earning the freight, or the possibility of 
ever receiving it, if earned; such freight going to the underwriters on ship.” 


342 ALL ENGLAND LAW REPORTS REPRINT [1848-60] All E.R. Rep. 


But there the very learned Chief Justice was referring to what was then treated 
as a total loss and abandonment to the underwriters before the freight was earned. 
The distinction between Benson v. Chapman (8), according to what were supposed 
in the Common Pleas to be the facts, and the present case is that there, before 
any freight had been earned, there had been a damage so serious as to justify the 
owner in treating it as a total loss and abandoning the ship to the underwriters, 
whereas here the owners remained in actual possession till after the freight had 
been earned, and earned by reason of the ship having actually performed the voyage 
in question. I do not apprehend that there is any doubt as to the soundness of 
the doctrine laid down by Trypan, C.J., though the judgment of the Court of 
Common Pleas was reversed by the Exchequer Chamber, and that reversal was 
afterwards sustained by this House. That reversal proceeded on the ground, not 
that the views of the Chief Justice were erroneous if the facts had been such as 
they were supposed to be in the court below before the facts had been put on the 
record in the form of a special verdict, viz., that there had been a total loss and 
abandonment, but because it was considered that the facts found in the special 
verdict did not show that there had been a total loss and abandonment, so that the 
principles laid down by the Chief Justice were inapplicable. 

It was argued at your Lordships’ Bar that here the circumstances are precisely 
those to which the Chief Justice referred and on which he relied, namely, an aban- 
donment to the underwriters on the ship in consequence of damage so serious as 
to have justified such an abandonment. This, it was said, was a total loss, and 
so the doctrine of the Chief Justice, that there was a total loss of freight as well 
as of ship, is strictly applicable. There is, however, a manifest and most important 
difference between the case on which Tinpat, C.J., was reasoning and the present. 
The Chief Justice was referring to a case of loss and abandonment during the course 
of the voyage, and before the freight had been earned. Here, though, according 
to the verdict, the ship was totally lost, yet there was no abandonment till after she 
had arrived in port, the owners were in a condition to insist on payment of the 
freight, and that freight had been paid to them. 

In such a state of things, I concur in what was said by ALDERSoN, B., when he 
delivered in this House the opinion of the judges in Benson v. Chapman (8), when 
he said (2 H.L.Cas. at p. 721): 


‘Nor, indeed, is there any instance to be found in which an action for a total 
loss of freight has been held to be maintainable, where the freight has been 
actually earned.”’ 


The court below seems to me to have fallen into an error by overlooking this dis- 
tinction. Whatever might be the rights of the owners as between themselves and 
the insurers of the ship, it could not possibly be competent to them, after the freight 
had been earned, to make an election which should affect the interests of third 
persons. JI am not aware, indeed, of any previous case in which, after a ship had 
actually performed her voyage, the owners have been permitted, even between 
themselves and the underwriters on the ship, to treat damage sustained on the 
voyage as a total loss, abandoning the ship to the underwriters after her arrival in 
port. I observe that the Lord Chancellor, in moving the judgment of this House in 
Stewart v. Greenock Marine Insurance Co. (1), where the question was who, as 
between the owners and the underwriters on the ship, were entitled to the freight 
earned, cautiously abstains from giving any opinion on the point whether there had 
been what could justly be treated as a total loss. His Lordship’s opinion, indeed, 
proceeds on the assumption that such was the case, but then he says expressly : 


“The facts, as found by the verdict, must be the ground on which the considera- 
tion of the question must proceed. ... The verdict finds, first, that there was 
a total loss of the Laurel."’ 


Then, proceeding on the ground that, as between the then parties, namely, the 
owners and the insurers on the ship, there had been what the verdict had con- 
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clusively established to be a total loss, he considers what, as between those parties, 
were the rights in respect of the freight. That was the sole question then before your 
Lordships; and the decision then come to does not govern a case where the parties 
are different and where it is open to the party sought to be charged to contend that, 
as against him, there cannot be said to have been that total loss the existence of 
which was the foundation of the former decision. 

On the ground, therefore, that here the freight insured was actually earned and 
received by the owners, and that but for their act, after such earning and receipt, 
they might have retained it for their own use, so that the contract into which the 
appellants entered was strictly performed, I have come to the conclusion that the 
judgment below was erroneous, and I, therefore, move your Lordships that it be 
reversed. 





LORD TRURO.—I concur in the conclusion to which my noble and learned friend 
has arrived, that the judgment which was pronounced in the court below is 
erroneous, and ought to be reversed. Except that the case is one of considerable 
importance, I should have been well content to have rested entirely upon the reasons 
which the noble Lord has given. I think they are perfectly sound. I am satisfied 
that they are consistent with every previous decision, except that which is now the 
subject of appeal. 

Your Lordships are rightly told that in this case the assured upon a policy for 
freight claims to recover the total loss upon that policy, not by reason that the 
freight has been actually lost, but by reason that the assured, who has received 
the freight, is not entitled to retain it for his own use. The case of the respondent, 
as appears upon the record, is that the freight has been earned and has been 
received, but the assured, by reason of certain circumstances, has been compelled to 
allow the underwriters upon the ship the freight so earned and so received in an 
account by way of set-off against the subscription, the amount of which he claims to 
be entitled to receive. It appears, as your Lordships have heard, that this ship 
sailed from Quebee on July 14. She arrived in the River Mersey, and at the 
entrance of the Liverpool Docks on Aug. 11. She had been materially damaged on 
July 27, soon after she sailed from Quebec, by coming in contact with an iceberg, 
and again sustained considerable damage on Aug. 11 at the entrance into the 
Liverpool docks. It also appears by the respondents’ case, that she was afterwards 
floated into the basin, and on Aug. 12 or 18 was floated into the dock, where she 
was moored and remained until the next day, when she was put into a graving 
dock, where she delivered her cargo, and the owner afterwards received freight. 
Some days after the delivery of the cargo it appeared that the ship was surveyed, and 
found to be damaged to such an extent, as to render her not worth repairing; where- 
upon the respondent, the assured, abandoned the ship to the underwriters, and sued 
them for a total loss, and recovered, but the court, in determining the amount which 
the respondent was entitled to recover, decided that the underwriters were entitled 
to have credit for the amount of the freight which the respondent had received 
against the amount of their subscriptions. The assured, being thus compelled to 
allow in an account with the underwriters in the settlement of the loss the amount 
ot freight, instituted the present suit against the underwriters upon the freight, 
insisting that, because he was so compelled to allow the freight actually received 
to the underwriters of the ship, there had been within the meaning of the policy a 
total loss of freight. . 

The question now before your Lordships is whether, because the underwriters 
upon the ship were so entitled, which this House has decided they were, to the 
amount of freight, that in point of law constitutes a total loss of freight within the 
meaning of the policy. I own it appears to me that the assured’s right of abandon- 
ment and recovery of a total loss against the underwriters upon the ship has been 
determined under circumstances somewhat peculiar. The ship actually performed 
the voyage, a circumstance which, as far as I am aware, has never occurred where 
the owner has been held entitled to abandon the ship and claim for a total loss, 
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however extensive the damage may have been which was incurred during the _ 


voyage. In the cases in which abandonment has hitherto been allowed, the voyage 
has either been actually lost, or the ship has been placed by the perils insured 
against in circumstances in which no prudent owner uninsured would do that which 
has become necessary to enable the ship to perform the voyage. In some of the 
cases ships have been under capture or detention by hostile powers, or stranded, 


attended with uncertainty whether the ship could ever be got off in a situation _ 


able to prosecute the voyage, or so damaged at an intermediate port as to be either 
irreparable altogether by reason of her own condition, or for want of the necessary 
means of repair, or requiring an outlay to enable her to pursue her voyage, such as 
no prudent owner uninsured would incur. In all these cases, at the time of the 
abandonment, either the voyage was lost, or in imminent peril of being so. But, 
as before stated, in this case, though the damage was incurred during the voyage, 
that is, before she had delivered her cargo in the Liverpool dock, yet that damage 
did not prevent her from completing her voyage by delivering her cargo and earning 
her freight. That the underwriters of the ship were liable to indemnify the owner 
for the pecuniary damages which he would sustain by the outlay necessary to repair 
the injuries which the ship had received is quite clear, but the decision, by which 
the right to abandon and recover a total loss was established, appears to me to be 
somewhat in advance of the previous decisions. 

The case the nearest in point of circumstances is that of Samuel v. Royal Ex- 
change Assurance Co. (4). In that case the ship was insured to the port of London, 
and was ultimately destined to deliver her cargo in the King’s Dock at Deptford. 
She arrived at the dock gates, but before entering the dock was there totally lost 
and thereby prevented from completing her voyage. The plaintiff was held entitled 
to recover for a total loss, but only upon the ground that she was lost during her 
voyage, that is, before she was moored at the place of her ultimate destination, and 
her voyage thereby completed. But, as before stated, in the present case, though 
the damage was during the voyage, the ship was not thereby prevented from com- 
pleting her voyage. It does not appear to me that, provided the loss occurs during 
a voyage, it is at all material whether that loss happens a short time after the 
inception of the risk, or a short time before the voyage is completed. From the 
commencement to the termination of the risk the effect of the loss is the same 
inasmuch as the loss during any portion of that interval is equally a loss at what- 
ever time it may occur during the voyage. 

In the action against the underwriters on the ship in the present case the jury 
found facts which must be coupled with facts admitted upon the record. This, I 
think, has been much overlooked, it being a clear principle of law that that which 
the parties admit upon the face of the record the jury cannot gainsay. It is not 
within the issue left to them. Their verdict, therefore, must always be construed 
with reference to the facts admitted upon the face of the record. The verdict in 
this case, taking it in its terms coupled with the facts admitted upon the record, 
shows that the ship, although so damaged as not to be worth repairing, had yet 
performed her voyage. The verdict is certainly not quite so distinct upon some of 
the material facts as we are accustomed to see verdicts in the English courts. But, 
the terms of that verdict being taken in connection with the facts admitted upon the 
record to which that verdict would be appended, and upon which the judgment was 
pronounced, the facts distinctly appear that the damage sustained by the ship, 
either by coming in contact with the iceberg or at the pier head, did not prevent 
her afterwards being floated into the basin, and subsequently into the dock, where 
she was moored and from which, on the following day, she was taken into the graving 
dock where she discharged her cargo. It further appeared that some days after this 
the ship was surveyed. It was at first reported that the cost of repairing her would 
be £3,000; it was afterwards estimated that it would exceed £4,000, the ship having 
been valued in the policy at £7,500. Further, it appears that the freight, as 
before stated, actually earned and paid to the owners, amounted to £1,402 2s. 2d., 
which is the amount sought to be recovered on the policies on freight. So that the 
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verdict, properly construed with reference to the other facts admitted upon the 
record, by which the parties are conclusively bound, shows that the damage sus- 
tained by the ship did not prevent her from completing her voyage and earning 
her freight. These are facts necessary to be attended to in proceeding with the 
inquiry as to the rights of the parties in the present case. 

In order to determine whether those facts constitute a loss of freight within the 
meaning of the policy on freight, it is necessary to consider what are the obligations 
which the underwriter takes upon himself by that policy. I conceive that the 
underwriter upon the freight binds himself to indemnify the assured against any 
loss of freight occasioned by the ship being prevented from performing the voyage 
insured by any of the perils mentioned in the policy and thereby the freight insured 
being earned. He does not engage that the assured should be able to procure a 
loading, or that he should be entitled to retain the freight as between him and any 
other persons after it shall have been earned. I understand his liability to indem- 
nify against the loss of freight is limited to a loss occasioned by the ship’s being 
prevented from performing the voyage insured by any of the perils within the 
policy. With a loss of freight sustained from any other cause, or by any other 
means than the incapacity of the ship to perform the voyage and earn the freight, 
I do not understand the underwriter is at all concerned. 

In Benson v. Chapman (3), AtpErsoN, B., in delivering the opinion of the judges 
to your Lordships’ House, expressly stated that there was no case in which it had 
been held there was a loss of freight where the voyage had been performed and the 
freight had been earned, and that the underwriters engaged only that freight should 
be earned, and it had been earned. I own, my Lords, it struck me with some 
surprise that that case should be stated, and that principle distinctly enunciated, 
but yet no answer that I can see is to be found in any part of the argument below, 
and none has been stated at your Lordships’ Bar, which can in any respect impeach the 
soundness of that general principle which the learned baron pronounced in deliver- 
ing the opinion of the judges. No case has been cited, and I believe none can be 
cited, inconsistent with that doctrine. It is correctly stated that the decision of the 


{ Common Pleas was upon the distinct ground that the voyage had been lost, that 


is to say, that the ship had been reduced to such a state of damage by the perils 
insured against as that she could not be put into a condition to perform the voyage 
without an outlay such as no uninsured prudent owner would incur. The owner, 
in order to save the underwriters, would not be bound to do that, greatly to his 
injury, which he would not do if uninsured, and, therefore, in that respect he was 
entitled to abandon the ship. When he abandoned the ship, he, of course, would 
be entitled to nothing which the future owner of the ship might earn by means of 
the ship, which, though once belonging to the original owner, had ceased to be so 
by the effect of the abandonment, justified by the consequences of those perils 
against which he had insured. That judgment, it is true, was reversed in the 
Exchequer Chamber, the reversal being sustained by this House, but nobody, that 
IT am aware of, uttered a word tending to impuen the correctness of the law which 
had been laid down in the Court of Common Pleas. It was argued in the Common 
Pleas upon a Special Case, that is, a statement of facts agreed to by the parties. 
That Special Case stated that certain circumstances had occurred to the ship, the 
parties leaving it to the court to say whether those circumstances amounted to a 
total loss or not. But when they bring a writ of error to review the judgment, it is 
then necessary that that Special Case, with the statement of the circumstances. 
should be altered so as to state the conclusion of fact to which those circumstances 
lead. The court, in hearing the argument upon the Special Case in the first 
instance, draw the conclusion of fact as if they were a jury, but when it goes to a 
court of error there is no licence to the court of error to draw a conclusion of fact— 
they can only deal with the facts actually recorded. In the Court of Common Pleas 
the court inferred that there had been a total loss. When the facts with the con. 
clusions came to be drawn out into the form of a special verdict, the fact was stated 
that no prudent owner would have incurred the expense which was necessary to 
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repair the ship; but the record did not state that, the ship being at Pernambuco 
and the owner in England, no prudent owner would have incurred the expense if 
he had been at Pernambuco. In other words, the captain upon the spot having 


Common Pleas had drawn upon the Special Case, the law being perfectly un- 
impugned either in the Court of Exchequer Chamber or at the Bar of this House. 
The case, therefore, was ultimately determined upon the ground that there did not 
appear to have been such a constructive total loss of the ship as to warrant the owner 
in abandoning her. If the true construction of the policy, or, in other words, the 
obligation of the underwriters upon the freight, be what I have stated, the facts of 
this case appear to be conclusive against the claim of the respondent. As I before 
stated, it appears by the record that the voyage was performed notwithstanding the 
damage which the ship received, and the freight was not only earned but also 
received. 

The decision against the underwriter below, however, was founded upon a different 
view of the effect of the policy, and it becomes necessary to examine the correctness 
of the construction so adopted, and the application of that construction to the facts 
of this case. The expression ‘‘the loss of freight’’ has two meanings, and the dis- 
tinction between them and its effects it is material to bear in mind. Freight may be 
lost in the sense that by reason of the perils insured against the ship has been 
prevented from earning freight. Or you may use the expression ‘‘loss of freight’’ in 
the sense that it may be lost to the owner, after it has been earned, by some cir- 
cumstances unconnected with the contract between the assured and the under- 
writers on the freight. For a loss of freight in the first sense, that is, the ship 
being prevented earning the freight by the non-performance of the voyage insured, 
the underwriter on the freight is liable. But for any loss of freight sustained by 
the owner after it has been earned, I conceive the underwriter is not liable. I can 
extract no obligation whatever from the policy which should subject him to such a loss. 
He has performed his warranty by the freight being earned, and he has no concern 
whatever with who may be entitled to the freight when so earned. In this case, at 
the time the owner received the freight, he received it on his own account for his 
own benefit, and, as the facts then stood, was entitled to retain it against all the 
world. The contract between the owner and the underwriters on freight had been 
entirely performed, and the relation between them determined, and the assured was 
at that time entitled not only to retain the freight, but to recover a full compensa- 
tion for any pecuniary loss he might have incurred by reason of the damage which 
his ship had sustained. But having valued his ship at the sum of £7,500 and the 
cost of the necessary repairs of the damage being £4,000 only, he preferred to claim 
a total loss and to abandon his ship, and thereby obtain £7,500 rather than to 
claim a partial loss, by which he would be entitled to recover only his actual damage 
of £4,000, retaining at the same time his ship. The consequence of his electing to 
take that course was to make the freight which he had received for his own benefit 
an item in account between him and the underwriters of the ship, and upon that 
he founds a claim to a total loss of freight against the appellant. The act of aban- 
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donment, if it did not operate as an assignment of the ship, at least enured as a 


binding agreement to assign it, and thereby invested the underwriter on the ship 


with all the rights which belonged to him as owner, among which rights it is said 
was that of having the benefit of the earnings of the ship during the voyage—the 
assignment by abandonment, as I call it, being supposed to entitle the underwriter 
to all the profits which had arisen throughout the voyage. If the ship had been 
uninsured, this question could never have arisen. 

But it is said that although, if the owner had stood by his own insurer, there 
would have been no loss, yet, by reason of his having thought fit to make a contract 
of insurance with others, and afterwards to constitute those insurers owners of the 
ship in his place, the underwriters on the freight have been guilty of a breach of 
their contract by not indemnifying him for what he calls a loss of freight arising 
out of his having invested the underwriter of the ship with his title to the freight 
actually earned. I think such a claim is not founded in law or in justice. If 
uninsured, there could have been no pretence of loss; but if insured the amount 
of claim against the underwriter of the freight is, according to the argument of the 
respondent, to vary according to the proportion in which the assured happens to have 
insured the ship. Besides, what has been the effect of the judgment? In substance 
to make the underwriter of the freight an insurer of the ship. Hitherto his liability 
has been to answer for the loss of freight, provided the owner is prevented by the 
perils insured against from earning freight. But according to the decision freight 
may be earned, the underwriter upon the freight may have performed his duty, the 
ship may afterwards be lost in consequence of perils previously incurred, and by 
reason of such loss of the ship the underwriter upon the freight become liable. 
What does he receive his premium for? That the owner may be enabled to earn 
the freight, notwithstanding the perils of the sea and the perils of navigation. He 
knows that the ship may receive such damage as not to be liable to perform the 
voyage, but the goods may be carried forward and the freight earned. He knows 
that the insurance upon the ship may be made to last longer than the insurance 
upon the freight. Look at the form of the policy in question, which is that the 
insurance is to last until ten days after the report of the Custom House of the ship. 
So that, the ship having arrived and delivered her cargo, the freight earned and 
paid, if the ship sinks within the time of the insurance of the ship—that sinking 
resulting from the perils which had been incurred before—the underwriter is to be 
answerable for the loss of freight because the ship had been lost after the freight 
had been earned. My Lords, his premium is not measured by any such degree of 
risk. It is not within the terms of his contract—it is not within the spirit 
of his contract—and I think not within the terms of the policy. 

Some question is raised in this case in regard to the necessity of an abandonment, 
and it is said that, if an abandonment was unnecessarily made, it ought not to 
affect the rights of the parties. I own I am clearly of opinion that abandonment 
was at all events essential in this case to entitle the assured to recover for a total 
loss. Whether, where a ship continues to exist in specie, the assured can ever 
recover for a total loss without abandonment, it is not necessary to consider, because 
I think that in this case no doubt can be reasonably entertained but that it was 
competent to the assured to retain his damaged ship, and to recover the £4,000 
enabling him to repair, or any other sum of money which he might expend in order 
to repair the damage which the ship had sustained. The underwriter, if the 
assured had thought fit to claim his indemnity as for a partial loss, could have had 
no pretence to claim any interest in the damaged ship. The option rested entirely 
with the assured, either to abandon his ship and claim a total loss, or to repair his 
ship and claim the partial loss. It does not always become necessary, but, where it 
does become necessary, the course is for the assured upon the abandonment to 
assign the ship to the underwriters, as was done in the class of cases which your 
Lordships will recollect arising out of the Russian embargo. In that case the ships 
being under embargo, and it being uncertain whether they would be deemed to be 
captured or released, to put the underwriters in the perfect situation of owners, you 
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find by the reported cases that assignments were generally taken, when the abandon- 
ment was made or soon after. Therefore, the option rested with the assured either 
to abandon and to claim a total loss, or to repair his ship and claim a partial loss, 
and, unless he had declared his election within a reasonable time after he had 
become acquainted with the state of his ship, he would have waived his right of 
election, and his claim would have been confined to a partial loss. The title of 
the underwriter on the ship to the freight, was not founded upon the policy, or upon 
the extent of the damage which the ship had sustained, but upon the election of the 
assured to abandon, that is, to assign his ship to the underwriter; and a doctrine 
which leads to this, that an arrangement between the assured and the underwriter 
upon the ship will render an underwriter upon the freight liable to pay a total 
loss upon the freight, in relief of the underwriter upon the ship, and that in a case 
where the freight has been actually earned and received—I say such a doctrine as 
that should be watched with great jealousy. Wherever a ship is so circumstanced 
as that the assured has an election to treat it either as a total loss or a partial loss, 
I conceive abandonment is a condition to be performed either prior to or con- 
temporaneously with his claim of total loss. I can see no just ground for doubting 
that this was at least a case of election, assuming, as I have before stated, that 
such an election exists after the voyage has been actually performed. The cases 
in the books, in which it is said that where it is in the option of the assured to 
claim as for a total or a partial loss, abandonment is necessary to be made within 
a reasonable time in order to support an election to treat the loss as a total loss, are 
too numerous and too well known to make it necessary for me to fatigue your 
Lordships by referring to them by name. 

It appears to me, therefore, upon principle, that the judgment which has been 
pronounced in this case is erroneous, and decidedly at variance with the legal result 
of the whole record, which shows an ordinary insurance for freight, the voyage per- 
formed, and the earning of freight not only not prevented by the perils insured 
against, but actually accomplished, and the freight actually received by the owner 
at a time when he might have retained it for his own benefit except for his subse- 
quent voluntary election to constitute the underwriters on the ship, as between him 
and them, the owners of the ship and thereby transfer his previously-vested right to 
the freight so earned to them—circumstances negativing any breach of the contract 
on the part of the underwriters upon the freight that the vessel should not be 
prevented from performing the voyage insured, and thereby entitling the owner to 
the freight in consequence of any of the perils mentioned in the policy. 

In Thompson v. Rowcroft (5), it is said that underwriters on the ship stand in the 
place of the owner after abandonment, and in Case v. Davidson (2), Lornp TENTERDEN 
says: ‘‘abandonment is equivalent to a sale.’’ There are numerous authorities to 
the same effect. I think there is no authority in support of the respondents’ claim, 
but there is authority very strong in opposition to it. In illustration of the effect of 
a policy on the freight Everth v. Smith (6) may be referred to, by which it was 
decided that such a policy was not an insurance on specific freight, but on the 
freight generally, and that, if any freight was brought home, no loss would happen 
for which the underwriter was liable. M‘Carthy v. Abel (7) seems to me directly 
in point, and was referred to and adopted in Everth v. Smith (6). There were 
insurances in that case on both ship and freight. The ship had been detained by 
the Russian government at Riga, and the cargo taken out, and while in that state 
under detention there was an abandonment of ship and freight to the respective 
underwriters, all of whom paid the owner for a total loss. The ship, however, was 
afterwards released, re-loaded her cargo, and performed the voyage, and the under- 
writers on the ship received the freight, whereupon the assured brought an action 
on the policy on the freight for a total loss. orp ELLensorovuas, in giving judg- 
ment in that case, said (5 East, at p. 397): 


“The case resolves itself into a single point, viz., whether the freight had been 
in this case lost or not. If the fact be merely looked at, freight in the events 
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which have happened has not been lost, but has been fully and entirely earned 
and received by or on behalf of the plaintiff, the assured; and if so, no loss can 
be properly demandable against the underwriters on the freight, who merely 
insure against the loss of that particular subject by the assured. But if it have 
or can be considered as having been in any other manner or sense lost to the 
owners of the ship, it has become so lost to them, not by means of the perils 
insured against, but by means of an abandonment of the ship, which abandon- 
ment was the act of the assured themselves, with which, therefore, and the 
consequences thereof, the underwriters on freight have no concern. It appears 
to us, therefore, that quacunque via data—that is, whether there has been no 
loss at all of freight, or, being such, it has been a loss only occasioned by the 
act of the plaintiffs themselves—they are not entitled to recover, and therefore 
a nonsuit must be entered.”’ 


That appears to me to be a distinct authority upon the present case, and, although 
the attention of the learned counsel at the Bar was called to the case, undoubtedly 
it has received no answer. Nothing has been said to impugn the doctrine there 
laid down, nor any distinction pointed out with reference to its just application to 
the present case. It is also to be observed that there is no case showing under- 
writers entitled to the freight by reason of their having a total loss, except where 
there has been an abandonment, which I should have expected it would have been 
thought necessary to produce evidence of in sustaining the present argument. I 
repeat that there is no case in which the underwriters of a ship have ever been 
held entitled to the freight, except when there has been an abandonment. I feel 
bound to state, with every respect to a contrary opinion, that it is clear to my 
mind, that there has been no loss of freight in this case within the meaning of the 
policy. I, therefore, concur in the opinion that your Lordships are bound, in point 
of law, to reverse the judgment of the court below. 


Appeal allowed. 
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A 
JORDEN AND WIFE v. MONEY 
[House or Lorps (Lord Cranworth, L.C., Lord Brougham and Lord St. Leonards), 
8 
June 22, 23, 26, 27, 80, July 3, 7, 1854] 
[Reported 5 H.L.Cas, 185; 23 L.J.Ch. 865; 24 LAO7s.160; B 


10 E.R. 868] 


Hstoppel—Hstoppel by representation—Representation of existing fact, not state- 
ment of intention—Need to prove knowledge of falsity of representation. 
If a person makes a false representation to another and that other acts on it 
the person who has made it will not afterwards be allowed to set up that what 
he said was false and to assert the truth in place of the falsehood which misled C 
the other. It is not necessary that the person making the representation should 
know that it was false; no fraud need have been intended. If this party has 
unwittingly misled the other it must be shown that he did so in such circum- 
stances that he had reasonable ground for supposing that the person whom he 
was misleading would act on what he was saying. Tt will not do if he merely D 
said something, supposing it to be right, and some stranger, having heard 
and acted on it, should afterwards come to him to make it good. But held by 
Lorp Cranwortu, L.C., and Lorp BroucHam, Lorp Sr. LEONARDS dissenting : 
the doctrine does not apply to a case where the representation is not a represen- 
tation of fact, but a statement of intention. 


Notes. Applied: Hutton v. Rossiter (1855), 7 De G.M. & G. 9; Distinguished : K 
Warden v. Jones (1857), 28 Beav. 487; Piggott v. Stratton (1859), 1 De G.F. & J. 
33: Goldicutt v. Townsend (1860), 28 Beav. 440. Considered: Loffus v. Maw 
(1862), 3 Giff. 592; Stephens v. Venables (1862), 31 Beav. 124. Explained: Smith 
v. Hayes (1867), 15 W.R. 871. Considered: M‘Askie v. M‘Cay (1868), 16 W.R. 
1187; Williams v. Williams (1868), 87 L.J.Ch. 854. Approved: Citizens’ Bank of EF 
Louisiana v. First National Bank of New Orleans (1873), L.R. 6 H.L. 852. Jix- 
plained: Maddison v. Alderson, [1881-5] All E.R.Rep. 742. Considered: Mills v. 
Fox (1887), 87 Ch.D. 158. Applied: Balkis Consolidated Co. v. Tomkinson, [1891-4] 
All E.R.Rep. 982. Approved: Chadwick v. Manning, [1896] A.C. 231. Distin- 
euished : Salisbury v. Gilmore and Marcel, [1942] 1 All E.R. 457; Bank of Baroda, 
Ltd. v. Punjab National Bank, Ltd., [1944] 2 All E.R. 83; Veitch v. Caldicott @ 
(1945), 173 L.T. 30. Referred to: Whitmore v. Mackeson (1852), 16 Beav. 126; 
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Appeal against a decree made by Sir Jonn Romitty, M.R., which stood on 
appeal to the Court of Appeal in Chancery in a cause instituted by the respondent, 
James William Bayley Money, commonly called in the proceedings William Money, 
against the appellants, Mr. and Mrs. Jorden, and other parties, praying that a 
debt of £1,200, secured by a bond and warrant of attorney, might be declared to 
have been abandoned, and that the appellants might be decreed to release the 
respondent from the bond, that the warrant of attorney be given up to be can- 
celled, and that satisfaction be entered up on judgment which had been obtained 
against the respondent, or else that it might be declared that this was a partner- 
ship transaction arising upon this bond, and that the respondent was liable only 
for a portion of the bond debt. 

Mrs. Jorden, then Miss Marnell, in the earlier period of her life lived in India 
with her two brothers, one of them Richard Marnell, a barrister, at Calcutta, and 
the other, Charles Browne Marnell, a solicitor there. Mr. Money, the father of 
the respondent, was also a barrister at Calcutta, and he had obtained the office of 
Master of the Supreme Court, which is a very lucrative office and a high station. 
He was on friendly terms with Miss Marnell and her brothers, and he settled on 
her certain property, then called the Midnapore property, described variously as 
of the value of £120 a year and as worth only about £70 a year, but probably some- 
thing between both. Richard Marnell died in India, and upon his death Miss 
Marnell returned to England. Charles Marnell, the solicitor, also returned. 
Charles died in January, 1843, leaving Miss Marnell his sole executrix and residuary 
legatee. At the time of his death, Charles held the bond in question for £1,200, 
and a warrant of attorney as security for the same sum, both of them having been 
executed by the respondent, Money, as security for money advanced to him by 
Charles to finance a commercial speculation. As executrix, Miss Marnell became 
entitled to the bond in question, if it were a valid bond and capable of being 
enforced. 

The respondent, however, alleged that from the time of Charles Marnell’s death, 
and even before the death actually occurred, Miss Marnell had repeatedly declared, 
and sometimes in the most solemn manner, to the respondent’s father, to the 
respondent himself, and to numerous other persons, that she had abandoned and 
never intended to enforce against the respondent the claim which she was entitled 
to make, as her brother’s representative, for the debt of £1,200, originally secured 


C 


I 





by the bond, assigning, as her reasons, that she had never considered the respon- ~ 


dent liable, in honour or justice, for more than his proportionate share of that 
sum, and that she was determined to relinquish that share by way of return for 
the benefits which she had derived from the respondent's father. Messrs. Manning 
and Dalston acted as her solicitors in all the affairs relating to the probate of her 
brother’s will and the administration of his estate. Probate duty was originally 
paid upon the sum of £2,000, under which the estate was sworn in the first instance ; 
afterwards this was increased to £4,000, upon an affidavit sworn by Miss Marnell. 
The debt of £1,200 due upon the bond was not included in the sum of £2,000, under 
which the probate was first taken out, or in the increased amount of £4,000, or in 
the residuary account, and no application for payment of any part of this debt was 
ever made while Miss Marnell continued unmarried. 
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The respondent left the army in 1848, and in 1845 he became engaged to be 
married to Miss Eleanor Poore, daughter of Sir Edward Poore, of Cuffnells, near 
Lyndhurst. The respondent, having no property of his own and being dependant 
upon his profession and on what he might receive from his father after his decease, 
it was at first arranged that his marriage should be postponed for two years. He 
informed his intended wife, and Lady Poore, of the circumstances under which 
he had become liable for the debt of £1,200, and of the kindness of Miss Marnell 
to him in promising not to enforce that liability. Immediately on his engage- 
ment being formed, he wrote her a letter informing her of his intended marriage, 
and also stating that he had told both Lady Poore and Miss Poore of ‘‘all her 
various kindnesses to him’’. During the negotiations and arrangements which 
took place after the date of this letter with a view to the solemnisation of the 
marriage and to the execution of a settlement thereon, it was considered necessary, 
both by the respondent and his family, and by Lady Poore, on behalf of her 
daughter, that the respondent should be made secure against any future demand 
for payment of the debt of £1,200. Conversations took place with Miss Marnell 
which were spoken to by various witnesses examined on behalf of the respondent, 
and these witnesses said that she would not use the bond against the respondent. 

The respondent said that his marriage, which took place in August, 1845, was 
contracted on the faith of these representations. 

Miss Marnell having married, she and her husband brought an action against 
the respondent to recover the £1,200 on the bond and warrant of attorney. Judg- 
ment was given in their favour, but it was not executed, and the respondent filed 
his bill in the present suit. ‘To his claim the appellants put in an answer denying 
in positive terms that there had been any abandonment of the debt, or any con- 
tract to abandon it. The cause was heard before the Master of the Rolls, who, 
on Feb. 9, 1852, granted an injunction to restrain the appellants from enforcing 
the judgment on the warrant of attorney. The case was taken by appeal before 
the lords justices, who, on May 29, 1852, delivered judgment. Their Lordships 
differed in opinion. Kwyicut-Bruce, L.J., concurred with the Master of the Rolls, 
and Lorp Cranwortu, L.J., thought that the order of his Honour must be re- 
versed: 2 De G.M. & G. 318. The order made at the Rolls continued, therefore, 
to stand, and this appeal was then brought. 


iolt and Willcock (White was with them) for the appellants. 
Roundell Palmer and Bates for the respondent. 


LORD CRANWORTH, L.C. (who stated that, though for convenience sake he 
should speak only of the bond, his observations must be taken to apply equally to 
the warrant of attorney): The first question we have to consider is whether the 
bond was a valid security, because though it has not been actually argued that it 
was not, yet a good deal of discussion took place upon the question of this bond 
with a view to show that the respondent had been induced by Charles Marnell 
improperly to execute it, and that, in truth he ought never to have been liable 
for the sum for which it was given. On that point not much reliance was placed, 
but I ought, perhaps, to say that I do not entertain a doubt that, at all events for 
the purpose of this suit, it must be treated as a valid bond. 

The transaction which gave rise to the bond was unquestionably one of a very 
doubtful character, but, however hard the terms on which the money wa’ obtained 
might be, they were perfectly lawful terms, which the parties being all sui juris, 
and upon an equal footing, could accept or refuse. I may stipulate what I choose, 
though I cannot thereby absolve myself from liability to third persons. JI may 
stipulate with another, if I like to do so and he likes to agrec, that I will advance 
£1,200 upon a speculation upon the terms, that at all events he is to pay me £1,206 
with interest; that, if there is profit, I am to have a share of that profit, and, if 
there is a loss, he is to bear the loss; or upon any other terms between ourselves 
for which we may choose to stipulate. I do not inquire into the relations of these 
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persons as between themselves and third parties. However, whatever the terms , 
were, the bond the warrant of attorney were given, and being given, the respon- 
dent thinks that there is something afterwards to affect his liability to Charles 
Marnell as to the payment of the £1,200. I had occasion, being one of the lords 
justices when the case was considered upon appeal, to look into the matter very 
attentively, and I have again done so on this occasion. Whatever defects there 
may be in my judicial character, the being too confident in my own opinion is not | 
one of them, perhaps the reverse; but having again examined the matter, I cannot 
arrive at any conclusion different from that at which I arrived when the case was 
before me in the court below. 

There are two grounds upon which it is said that the parties have lost their 
right to enforce the bond. The one is, that previously to Wilham Money’s mar- 
riage, Mrs. Jorden, then Miss Marnell, represented that the bond had been aban- | 
doned, that she had given up her right upon it, and upon the faith of that repre- 
sentation the marriage was contracted. Then it is said that upon a principle well 
known in the law, founded upon good faith and equity, a principle equally of law 
and of equity, if a person makes a false representation to another and that other 
acts upon that false representation, the person who has made it shall not after- 
wards be allowed to set up that what he said was false and to assert the real truth 
in place of the falsehood which has so misled the other. That is a principle otf 
universal application, and has been particularly apphed to cases where representa- 
tions have been made as to the state of the property of persons about to contract 
marriage, and where, upon the faith of such representations, marriage has been 
contracted. There the person who has made the false representations has in a — 
great many cases been held bound to make his representations good. | 

A leading case, Neville v. Wilkinson (1), upon that subject, which has been 
referred to, came before Lorp Tuurtow. In that case, Mr. Neville, the son of 
Lord Abergavenny, was in treaty for a marriage with the daughter of a very rich 
person, a gentleman of the name of Robinson. The father of the young lady, it 
seems, was anxious as to the property, knowing that Mr. Neville, the intended 
husband, was a young man of expensive habits, and that he was involved in con- 
siderable debts, and Mr. Neville, in order to quiet Mr. Robinson's mind, induced 
Wilkinson, the defendant, who was his principal agent, to make out a schedule, 
and to state it to be a schedule of all the debts to which Mr. Neville was liable. 
Mr. Wilkinson did so, and he represented that a sug of £18,000 was the amount 
of all Mr. Neville’s debts, concealing, at the imstance of Mr. Neville, from Mr. 
Robinson, the fact that besides the £18,000, Mr. Neville was really indebted to 
Wilkinson himself, and another person, in a further sum of nearly £8,000, making 
£26,000, instead of £18,000. Upon that representation the marriage took place, 
and provision was made for the payment of the £18,000 debts; Mr. Robinson 
thought that his daughter was marrying a person who was free from debt. After 
wards Mr. Wilkinson sought to enforce his own claim of £8,000, and Lorp THURLOW 
said that he could not do that; he had represented that there was not any sum of 
£8,000 due to him, and upon the faith of that representation the marriage had been 
contracted, and he could not be suffered to say that that which he had thus repre- 
sented was a falsehood, and now to proceed upon the truth. 

That was, in truth, a decision which was exactly in conformity with what had 
been previously decided by Lorp Mansrietp, in Montefior v. Montefiort (2). In 
that case Joseph Montefiori, being about to contract marriage, induced his brother 
Moses to give him a note for a large sum of money, as the balance of accounts 
between them, which balance Moses acknowledged to have in his hands, though, 
in truth, no such balance, or anything like it, existed. The marriage took plac 
upon the faith of that representation. Moses afterwards sought to get back th 
note, and the matter was referred to arbitration. The arbitrators awarded th 
note to be given up, but the matter was brought before the Court of King’s Bench 
and Lorp MANSFIELD said (1 Wm. BI. at p. 364) : 
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“Tt shall be as represented to be. ... No man shall set up his own iniquity as 
a defence, any more than as a cause of action.”’ 


There had been a much earlier case of Gale v. Lindo (8), where, just in the same 
way, a person, in order to make it appear that his sister had a fortune of £500, 
whereas, in truth, she only had £350, gave her a sum of £150, so as to make up 
the £500, and she gave him a bond for the amount. After the marriage had taken 
place upon the faith of that it was held that the bond could not be enforced, and 
it was ordered to be delivered up to be cancelled. 

These principles are plainly and perfectly intelligible, and quite consistent 
with good sense, and I should be in the last degree sorry that any opinion 
or decision to which I am a party, should lead to a notion that I, in the slight- 
est degree, question their propriety. Nay, more, I think that the principle has 
been carried, and may be carried, much further, because I think it is not neces- 
sary that the party making the representation should know that it was false; 
no fraud need have been intended at the time. But if the party has unwittingly 
misled another, you must add that he has misled another under such circumstances 
that he had reasonable ground for supposing that the person whom he was mis- 
leading was to act upon what he was saying. It will not do if he merely said 
something, supposing it to be quite right, and that some stranger, having heard 
and acted upon it, should afterwards come to him to make it good. 

The whole doctrine was very much considered at law, for it is a doctrine not 
confined to cases in equity, but one that prevails at law also; and there are, in 
fact, more cases upon the subject at. law than in equity. It was much considered 
in Freeman vy. Cooke (4). There had been a previous case in the Court of Queen’s 
Bench, of Pickard v. Sears (5), in which the doctrine had also prevailed. I shall 
shortly refer your Lordships to what fell from Parkr, B., who, after great con- 
sideration among all the judges of the Court of Exchequer (to which I can speak 
from personal knowledge), delivered judgment in Freeman v. Cooke (4). I need 
not refer to the particular facts in that case. It was a case where, upon the sheriff 
selzing goods, a party made certain representations as to the ownership of them, 
and the question was whether he was estopped from disputing the truth of what 
he had so said. Parke, B., says (2 Exch. at pp. 662, 663) : 


“The estoppel, therefore, if it be one, created by the conduct of the bankrupt 
in this case, is not opened by the omission to plead it, and the only question 
is, whether it be an estoppel? It is contended that it was upon the authority 
of the rule laid down in Pickard v. Sears (5). That rule is, ‘that where one 
by his words or conduct wilfully causes another to believe in the existence 
ot a certain state of things, and induces him to act on that belief, or to alter 
his own previous position, the former is concluded from averring against 
the latter a different state of things as existing at the same time.’ That was 
founded on previous authorities in the cases Graves v. Key (6), Heane vy. 
Rogers (7), and has been acted upon in some cases since. The principle is 
stated more broadly by Lorp Denman, in the case of Gregg v. Wells (8), where 
his Lordship says that a party who negligently or culpably stands by and 
allows another to contract on the faith of a fact which he can contradict, cannot 
afterwards dispute that fact in an action against the person whom he has him- 
self assisted in deceiving,”’ 


I 
I must beg leave, by the way, to say that I think that this is stated a little too 


broadly. Parxr, B., continues (ibid. at p. 663) : 


“Whether that rule has been correctly acted upon by the jury, in all the re- 
ported cases in which it has been applied, is not now the question; but the 
proposition contained in the rule itself, as above laid down in the case of 
Pickard v. Sears (5), must be considered as established. By the term ‘wil- 
fully,’ however, in that rule, we must understand, if not that the party re- 
presents that to be true which he knows to be untrue, at least that he means 
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his representation to be acted upon, and that it is acted upon accordingly; 
and if, whatever a man’s real intention may be, he so conducts himself that 
a reasonable man would take the representation to be true, and believe that 
it was meant that he should act upon it, and did act upon it as true, the party 
making the representation would be equally precluded from contesting its 
truth.”’ 


I believe that the rule of law, which, as I have more than once said, is a rule ~ 
founded upon perfectly good sense and is intelligible to every capacity, is illus- 


trated by what then fell from Parkr, B., as well and as accurately as in any of 
the cases upon the subject. The question is whether the evidence here shows 
that anything took place which brings the case within those authorities. I am 
clearly of opinion, as clearly as I can be, knowing that I am counter in this respect, 
certainly, to an authority for which I feel very great deference, namely, the Master 
of the Rolls, probably to the lords justices, and I have some reason to suppose, 
also to some at least of your Lordships, that it does not. I think that that doctrine 
does not apply to a case where the representation is not a representation of a fact, 
but a statement of something which the party intends or does not intend to do. 
In the former case it is a contract, in the latter it is not. What is here contended 
for is that Mrs. Jorden, then Miss Marnell, over and over again represented that 
she abandoned the debt. Clothe that in any words you please, it means no more 
than that she would never enforce the debt; she does not mean, in saying that she 
had abandoned it, to say that she had executed a release of the debt so as to pre- 
clude her legal right to sue. All that she could mean was that she positively 
promised that she never would enforce it. My opinion is that if all the evidence 
had come up to the mark, which, for reasons I shall presently state, I do not 
think it did, if upon the very eve of the marriage she had said, ** William Money, 
I never will enforce the bond against you,’’ that would not bring it within these 
cases. It might be, if all statutable requisites, so far as there are statutable 
requisites, had been complied with, that it would have been a very good contract 
whereby she might have bound herself not to enforce the payment. That, however, 
is not the way in which it is put here; in short, it could not have been, because 
it must have been a contract reduced into writing and signed. This case is put 
entirely upon the ground of representation. I think that the not adhering to this 
statement, call it contract or call it representation, is no more a fraud than it 
would be not adhering to her engagement, if she had said: ‘‘Mr. William Money, 
you may marry; do not be in fear, you will not be in want; I promise to settle 
£10,000 congols upon you.’’ If she did not perform that promise, she would be 
euilty of a breach of contract in respect of which she might be sued, if it were 
put into a valid form, but not otherwise; so if she had said, as she did to William 
Money: ‘‘I mean to give you everything I am worth in the world; I promise to 
do so,’ her not doing so is no fraud in the sense in which these cases speak of 
fraud; it is no misrepresentation of a fact which the party is afterwards held 
bound to make good as true. It seems to me that the distinction is founded upon 
perfectly good sense, and that in truth in the case of what is something future, 
there is no reason for the application of the rule, because the parties have only to 
say: ‘‘Enter into a contract,’’ and then all difficulty is removed. It appears to me, 
therefore, that this, which is the ground upon which the Master of the Rolls pro- 
ceeded, and upon which he thought that the respondent Money had the right to 
restrain the appellants from enforcing this bond, fails, for the reasons which I have 
stated. 

There was another ground, however, upon which it was suggested by Mr. Money, 
and strongly argued, that he was entitled to relief, and upon this ground my then 
learned colleague, Knicut-Bruce, L.J., decided in favour of the respondent. It 
was said that the Midnapore property, which was settled by Mr. Money, the father, 
upon Miss Marnell, then in India, was a mere gift, a mere voluntary settlement, 
a settlement, therefore, which it was competent to Mr. Money, the settlor, to 
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defeat by parting with it for a valuable consideration to another; that Mr. Money, 
the father, when his son was about to marry, had an interview with Mrs. Jorden 
(this is the allegation); that, as the result of that interview, he agreed with her 
that he would never exercise the power of revoking the Midnapore settlement, in 
consideration of her engaging never to enforce the bond; and that, that agreement 
having been entered into, upon the faith of it the parties married. Mr. Money has 
certainly, if such an agreement was entered into, performed his part of it, for he 
has since died without ever attempting to exercise that power of revoking the gift 
of the Midnapore property. 

[His Lorpsuip then examined the evidence, and concluded:] It appears to me, 
upon the grounds I have stated, first, that there is nothing within the meaning of 
the authorities or on principle to make this a representation by which Mr. and 
Mrs. Jorden are to be bound. I think further, that the second ground, and that 
on which the lords justices wholly or mainly proceeded, namely, the existence of 
a valid contract as to the Midnapore property, has not been made out by evidence 
upon which your Lordships can safely act, and, consequently, that there has been 
nothing established which impeaches the right of Mrs. Jorden, as the representa- 
tive of her brother, to enforce this bond. I do believe that she often and often 
told this young man that she would leave him all her property and that she would 
never enforce this bond; I believe she said this over and over again, knowing that 
it would come to his ears, but that was all that was said either expressly or im- 
pliedly, and said with the qualification, ‘‘I will not give up my right to the bond; 
you must trust to my honour.’’ That is the way in which I interpret what she has 
said from time to time, and, that being so, however discreditable or dishonourable 
it may be, having so spoken, to recede from it, it appears to me that that is a 
ground upon which your Lordships cannot safely act, and that, consequently, there 
was no valid foundation for this bill, which I think, therefore, ought to have been 
dismissed. 


LORD BROUGHAM.—This case has given me, as I believe it has the rest of 
your Lordships, no small anxiety in the course of the argument, and subsequently 
in considering its details before coming to a decision, for there are a great many 
facts and a very considerable number of matters not easily reconcilable one with the 
other, and no little obscurity hanging over parts of the case even after all attempts 
shall be made to reconcile and to explain the darker passages. But there is also 
another circumstance which has given me very considerable anxiety, and that is 
the manner in which it was disposed of in the court below. For, first, we have 
the judgment of a most learned and able judge, the Master of the Rolls; then an 
appeal from that decree to the Court of Appeal in Chancery; and then the two 
learned lords justices, differing upon the subject; so that, in reality, there cannot 
so much be said to have been a decision of the Court of Appeal, from which this 


_ case comes to your Lordships, as that in consequence of the difference of opinion 


between the learned judges, before whom the decree of the Master of the Rolls 
was brought by appeal, there could be no decision, and that, therefore, of necessity, 
the decree of the Master of the Rolls stood. 
It I found, upon examining the reasons of that learned and most able judge, 
for whom I entertain the greatest respect, that upon the question of fact that 
learned judge entertained one clear opinion, and that by the lords justices differing, 
it was sanctioned by the concurrence of one of those learned judges, I should cer- 
tainly feel slow to disturb that judgment when brought before your Lordships by 
appeal. But upon examining the decree of the Master of the Rolls, and the 
reasons which he gave, I do not find that he proceeds upon the same ground as that 
upon which Knicut-Bruce, L.J., proceeded when he differed from my noble and 
learned friend; and I do not find that there was that difference of opinion upon 
the matters of fact in the case between the learned Master of the Rolls and my 
noble and learned friend, one of the lords justices, in the Court of Appeal below. 


The Master of the Rolls proceeded upon the ground of there having been such a 
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misrepresentation by Louisa Marnell, afterwards Mrs. Jorden, as brought the case 
within the authorities which have been referred to, beginning with Gale v. Lindo (8), 
and followed by Neville v. Wilkinson (1), and Montefiori v. Montefiort (2). I entirely 
agree with my noble and learned friend that this is not a case of that kinds: or 
example, in Gale v. Lindo (8) the ground is stated to have been a misrepresentation 
of a material fact, giving rise to what had taken place. 

The Lord Chancellor (who must have been Lorp Jrrrreys at that time, October, 
1687), said: ‘‘That which was once a fraud will always be a fraud,” and so acted 
upon that principle on the ground of preventing or frustrating a fraud. 

In like manner take Montefiori v. Montefiori (2). There a man had stated that 
he owed his brother a sum of money upon the balance of partnership accounts, and 
cave a note for that amount to be shown to the friends of the lady whom the 
brother was about to marry, upon which a marriage took place shortly afterwards. 
The rule for the attachment was discharged upon the ground of misrepresentation 
of a fact, and Lorp MANSFIELD said (1 Wm. BI. at p. 864) : 


“The law is, that where, upon proposals of marriage, third persons represent 
anything material in a light different from the truth, even though it be by 
collusion with the husband, they shall be bound to make good the thing in 
the manner in which they represented it.”’ 


So, in Neville v. Wilkinson (1), the plaintiff had stated his apprehension that 
the disclosure of the whole truth as to his debts, would prevent his marriage, and 
he induced the defendant, in making out a list of his debts, to omit from that list 
the amount which was due to himself. He was, after the marriage, on a bill filed 
for the purpose, restrained by injunction from proceeding to recover the amount | 
upon the ground of his own representation. And Lorp Expon, in speaking of that 
case, in Vauxhall Bridge Co. v. Earl of Spencer (9), says he remembers arguing 
Neville v. Wilkinson (1) before Lory THurtow, but Lorp THurtow thought that the 
defendant, 


‘having made a representation, a court of equity must hold him to it, and 

that although the plaintiff was particeps criminis.”’ 

In all those cases, therefore, there was a misrepresentation of the facts, and the 
learned Master of the Rolls appears to consider that in this case there was a similar 
misrepresentation. In my opinion, there was a representation by Louisa Marnell 
of an intention as to her will and a promise was made by her, but of misrepresenta- 
tion of fact there was none. She simply stated what was her intention; she did 
not misrepresent her intention; and I have no manner of doubt that, at the time 
she made that statement, she had the intention which it is stated she professed, 
of never putting William Bailey Money in trouble, by proceeding upon the bond. 

[His Lorpssip then referred to the evidence; said that, he had, after very con- 
siderable doubt upon some parts of the case, but after fully viewing the whole 
particulars, and examining those statements and those depositions, come to the 
conclusion that there was not an abandonment of the debt, by Mrs. Jorden—not 
only that there was no abandonment, but that there was rather a refusal of aban- 
donment when one came to examine in what sense and with what intent the word 
““sbandonment”’ has been used; and concluded :] Upon the whole, therefore, I am 
of opinion, after very great consideration of the facts, that the decree of the 
Master of the Rolls cannot be sustained. 


LORD ST. LEONARDS.-—It is my misfortune on this occasion to differ from 
both my noble and learned friends on the facts as well as on the law applicable to 
those facts. 

[His Lorpsurp reviewed the evidence in detail, and continued:] I think I have 
shown your Lordships, from the evidence and from the facts, that the debt was 
abandoned, as far as it could be abandoned, both from affection and from the cir- 
cumstances connected with the two families, for a valid consideration, namely, the 
‘ntended marriage, and for a further valuable consideration (if that were necessary), 
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namely, the abandonment of, or the non-execution of, the right of the respondent's 
father to defeat the gift of the Midnapore property. Then, what is the effect of 
that in point of law? As I understand the way in which it is put by my noble 
and learned friend on the Woolsack, it is this, and I am trying to see whether 
my view of it can be considered as in any way an answer to it. My noble and 
learned friend has made use of a form of expression that the whole question here 
turns on this, that in point of law, in order to avail yourself of any statement in 
a case like the present, it must be a misrepresentation of the facts, and not a 
declaration of what you intend to do or intend to omit to do. It is my misfortune 
not to agree in that view of the matter. I do not consider that that can be the 
case. I think it is utterly immaterial whether it is a misrepresentation of fact 
as it actually existed, or a misrepresentation of an intention to do, or to abstain 
from doing, an act which would lead to the damage of the party whom you thereby 
induced to deal in marriage or in purchase, or in anything of that sort, upon the 
faith of that representation. It is admitted that if she had said: ‘‘I have cancelled 
the bond, or have destroyed it, or burnt it,’’ and she had not done so, then the 
respondent must necessarily have succeeded in a court of equity, but it is said 
that if she states: ‘“‘I have got the bond, but you may safely rely upon it that I 
never intend to use it,’’ that is not a misrepresentation of a fact, but only the 
declaration of an intention. 

What is the principle upon which the cases have proceeded? The principle is 
simply that you shall not be allowed, either in a court of equity or in a court of 
law, to misrepresent the state of circumstances in which property exists, so as to 
deceive parties and induce them to’rely upon your statement, and to deal with 
matters of the utmost importance, for example, as in this case, with a marriage 
settlement, or in the purchase of property, which is a very common case. If, 
therefore, I either say that I have abandoned a security, or that I never will enforce 
that security, and a third party is induced to enter into marriage upon the faith 
of that statement, although it may have been unwise (as in this case it was) that 
the party did not insist upon a release in order to make the thing quite regular 
and right, yet surely it is not meant to be argued—it is not, I think, arguable—that 
that party can afterwards enforce that right after an act has been done upon the 
faith of that declaration—an act which cannot be undone as to the party whom he 
has induced so to act. The whole current of authorities is the other way. 

Take it on the Midnapore property, and let us see how it stands. George Money 
says: “‘You have got a bond against my son; 1t may at this moment not be binding, 
but he is about to be married; now, therefore, come to a determination, for the 
settlement will depend upon your determination. I have a right to affect your title, 
or to load your title to Midnapore with a heavy liability, and I can do that in favour 
of my son. I will not enforce my right if you choose not to enforce yours; that is 
agreed to, and that is a mutual promise.’’ Can either party retire from that 
promise ? 

Take the case which was decided a century and a half ago, and has been several 
times decided since, and is not disputed in law, namely, where a man makes his 
will and gives to a devisee all his property. He then tells the devisee that he is 
about to alter his will because he wants to give legacies to other persons, and the 
devisee says to him (there being nothing in writing): ‘If you will abstain from 
revoking your will, I promise you that the legacies shall be paid’’; and the man 
abstains from revoking his will. It is perfectly settled law that in such a case 
the devisee, having made the promise, is bound by it. Yet that is not a misrepre- 
sentation of a fact; it is a declaration of an intention and a promise to do a thing 
in consequence of which a threat is not acted on, and a court of equity has over and 
over again enforced the right thereby created, and nobody disputes the authority 
to enforce it. How is that distinguishable from this case? Mr. Money says: ‘‘If 
you will not enforce that bond, I will not enforce my right; I will not, if you will 
not; if you will, I will.” In the other case, the testator says: ‘‘If you will pay 
the legacies which I wish to give, there is no need of a codicil.”’ In either case it 
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rests on a mere promise. The Statute of Frauds, about which something has been 
said, does not operate as any bar to the enforcement of the right by those who would 
have been legatees of a testator against the man who became devisee under the 
circumstances I have stated; and as a lawyer I am at a loss to distinguish that case 
from this in point of principle. 

As regards the authorities on this subject the question is whether I can find a 
case with the facts just the same as those of this case? My noble and learned 
friend said that the cases to which he referred were cases where there was a 
misrepresentation of a fact, and that, therefore, they do not form a precedent for 
this case. But the question is: What is the principle involved in these cases? 
Certainly I should recommend your Lordships to consider that principle as extending 
to this case. Let us hear how the principle is put in Montefiort v. Montefiort (2). 
Lorp Mansrtetp there lays down the principle thus (1 Wm. BI. at p. 364) : 


“The law is, that where upon proposals of marriage third persons represent 
anything material in a light different from the truth, even though it be by 
collusion with the husband, they shall be bound to make good the thing in the 
manner in which they represented it. It shall be as represented to be.”’ 


The other judges concurred. It may be said again that that is representing some- 
thing in a light different from the truth. Is it not different from the truth to 
represent that you have abandoned a thing; that you never will attempt to enforce 
it; and then subsequently to come forward and say you have not abandoned it, 
and never did, and that you are going to enforce the right, even to the extreme of 
throwing into jail the man who is so much the object of your affection? I can, no 
doubt, distinguish, in point of fact, the one case from the other, but not in point 
of principle. The principle is the same in both. She is asked: ‘‘Have you aban- 
doned it?’’ (an abandonment is perfectly good as a consideration for marriage.) 
She now says that she had not abandoned it, and never did. She stated that as a 
fact, which was a misrepresentation, for that she said she had abandoned it is a 
fact which is proved beyond all doubt. Therefore, if a misrepresentation of fact 
were necessary, she has misrepresented a fact, for she stated over and over again, 
not only that she intended to abandon it, but that she had abandoned it, and now 
she says that she had not abandoned and never said she had abandoned it. 

Independently of that, your Lordships are asked to consider that a representation 
of an intention is not a binding act, and that you cannot misrepresent what you 
intend to do. But if you declare your intention with reference, for example, to a 
marriage, not to enforce a given right, and the marriage takes place on that declara- 
tion, I submit that, in point of law, that is a binding undertaking. In Neville v. 
Wilkinson (1), Lorp THurtow refers to the language, and adopts, after some hesita- 
tion, the very rule of Lorp MansrieLp, which goes to the real principle of the 
case. 

There is a case in VINER’S ABRIDGEMENT, tit. Contract and Agreement, 523, pl. 40, 
of this nature : 

“The bill here was to have a lease according to the defendant’s promise, 
plaintiff having laid out money in the premises; and the defendant insists on 
the statute, there being no agreement in writing, nor any certain terms agreed 
upon, and says what plaintiff laid out was not on lasting improvements, but 
admits plaintiff built a stable, which cost him about £10. It was proved that 
defendant told the plaintiff his word was as good as his bond, and promised the 
plaintiff a lease when he should have renewed his own from his landlord. The 
Lord Chancellor said that the defendant is guilty of a fraud, and ought to be 
punished for it, and so decreed a lease to the plaintiff; though the terms were 
uncertain, it is in the plaintiff’s election for what time he will hold it, and he 
doth elect to hold during the defendant’s term, at the old rent, and plaintiff 
to pay costs.”’ 


To be sure no case was ever carried further than that. The equity was of a trifling 
nature and the terms not clear, and a court of equity never undertakes to perform, 
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or to decree, that which cannot be ascertained, but the defendant had promised and 
agreed to put the plaintiff in possession of a lease, and declared that ‘‘his word was 
as good as his bond,’’ and the Lord Chancellor held that he was bound by this 
agreement in connection with the act done (and here the act is much stronger than 
that which took place there), and that the Statute of Frauds, though pleaded, could 
not operate in bar. 

There is a case before Lorp Tuurtow, L.C., of Tawney v. Crowther (10), in 
which there was an agreement drawn up and not signed, and one party who refused 
to execute the agreement swore that he refused to sign it because they could not 
come ultimately to terms. The father of the other party swore that they had come 
to terms, there were two writings produced of the man promising, and the phrase 
was, that “his word was as good as his bond,’’ just the same as the words in the 
last case. Lorp THurtow there ultimately held that the man was bound, although 
he had not signed the agreement, and there were these circumstances. There was 
oath against oath, and the answer; but the Lord Chancellor makes this observation 
(3 Bro.C.C. at p. 320): 


“It has been argued that he declined to sign it. If he had said he would 
never sign it, he could not have been bound; but if he said he never would 
sign it, but would make it as good as if he did, it would be a promise to perform 
it; if he said he never would sign it, because he would not hamper himself by 
an agreement, it would be too perverse to be admitted; but here I am of opinion 
that the agreement must be performed.”’ 


There is another case of Cookes v. Mascall (11). In that case it was an oath 
against the answer, which it was not in the former case. There was an agreement 
for marriage, or proposals, and it appeared that the proposals seemed to be approved, 
because the father of the intended husband went with an attorney to the father 
of the intended wife, and the attorney drew an agreement to be mutually signed, 
but before it was ready for execution, as Mascall, who was the father of the lady, 
swore positively, they disagreed, and he refused to proceed and never signed it. 
The son’s father swore that the articles were read over and agreed to, and that it 
was arranged that they should meet another time to execute them, so that there was 
an oath against the answer. The son was permitted to go to Mascall’s house, and in 
December the daughter was married, with her father’s approbation. In that case 
the agreement was enforced against her father. Here was an agreement, therefore. 
The parties differed about whether the agreement was ever actually concluded, and 
there was no witness, but, as the father afterwards received the intended son-in-law 
and witnessed the marriage, he was held bound by these terms which he had never 
signed, amounting to a promise to make a settlement, and he was compelled to 
perform it. That proves, therefore, that the Statute of Frauds in such a case will 
have no operation, but that the promise to do an act, followed by marriage, which 
cannot be undone, is equivalent to a binding agreement to do that act. 

There are other cases to the same effect, but I will just refer you to Pickard y. 
Sears (5), where Lorp Denman says (6 Ad. & El. at D. 474) 23 


‘But: the rule of law is clear that where one by his words or conduct wilfully 
causes another to believe the existence of a certain state of things, and induces 
him to act on that belief, so as to alter his own previous position, the former 
is concluded from averring against the latter a different state of things as exist- 
ing at the same time; and the plaintiff in this case might have parted with his 
interest in the property by verbal gift or sale, without any of those formalities 
that throw technical obstacles in the way of legal evidence.”’ 


That is exactly this case, for, this lady having represented that she had abandoned 
the bond and would never enforce it against this gentleman who thereupon enters 
into a marriage treaty, a settlement following upon that, it would be impossible 
for her, consistently with the principle of that case, afterwards to sav that she had 
not abandoned the bond, but that she would enforce it against him. ; _4 | 
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That is followed by Gregg v. Wells (8). The Chief Justice there says (10 Ad. & A 
El. at pp. 97, 98), referring to Pickard v. Sears (8): 


‘The principle of that case may be stated even more broadly than it is there 
laid down. A party who negligently or culpably stands by and allows another 
to contract on the faith and understanding of a fact which he can contradict, 
cannot afterwards dispute that fact in an action against the person whom he has 
himself assisted in deceiving.”’ E 


So that, if this lady had stood by, had made no declaration, but knowing that 
they believed from the former declaration that that bond never would be en- 
forced, and, acting upon it, they had made a settlement upon that young man for 
life, and she had afterwards attempted to enforce the payment of her bond as 
against that property, that declaration would be entirely good and perfect as an C 
answer to such claim. That was followed by a similar case in the Exchequer, 
Freeman v. Cooke (4). 

I submit, therefore, to your Lordships, that in point of law this case clearly 
comes within the scope of those authorities; and with great submission to my noble 
and learned friends, with whom it is my misfortune to differ, my apprehension 
is that the rule of law clearly extends to this case where the facts are made out yj 
that she did abandon the bond, that she abandoned it for a pecuniary consideration, 
that the marriage followed upon her declaration, that the settlement was made and 
the property vested in this gentleman in consequence of it, and that he never would 
have become possessed of the property which was settled upon him so as to make 
it available for paying the debt, if they had not trusted to that declaration of hers. 
Having promised that she would not enforce it, she is, in my opinion, bound by ¥ 
that promise. The Statute of Frauds does not extend to this case. Looking at the 
whole of the circumstances, from the beginning of the transaction down to the time 
of her own marriage, I should, but for the opinions expressed by my noble and 
learned friends, have thought it a clear case, both in point of law and in point of 
evidence. Having, for the reasons I have stated, come to the conclusion that this 
appeal ought to be dismissed with costs, I should, were it not for the different { 
opinion of my noble and learned friends, have advised your Lordships, upon the 
weight of evidence as to the facts and upon the rule of law, as I understand it, to 
adopt the same view. As it is, the decision will be the other way 


Appeal allowed. 
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R. v. EAGLETON 


[Court ror ConsIDERATION or Crown Cases Reserve (Jervis, C.J., Pollock, C.B., 
Parke, Alderson, Platt and Martin, BB., Maule, Wightman, Cresswell, Erle, 
Williams and Crompton, JJ.), December 2, 1854, February 3, July 9, 1855] 


[Reported Dears.C.C. 376, 515; 24 L.J.M.C. 158; 26 L.T.O.8. 7; 
dP pao 1 JN .S.. 940. 4 Wo. ie 8S CGR: TG. 
6 Cox, C.C. 559] 


Criminal Law—False pretences—Attempt—Fraudulent obtaining of credit for sum 
due to be paid later—No further step necessary to obtain payment—Subse- 
quent payment liable to deductions. 

Criminal Law—Attempt to commit crime—Act immediately connected with 
offence—Insuffictency of mere intention. 

By a contract in writing dated Dec. 22, 1858, the prisoner undertook to supply 
to the out-door poor of a parish loaves weighing three and a half pounds each 
at a price of 7d. per loaf. The relieving officer gave to a poor person a ticket 
which the poor person handed to the prisoner in exchange for a loaf, and the 
prisoner returned that ticket to the relieving officer who credited him with the 
sum due for the loaf supplied. Payment was made on a subsequent date 
specified in the contract, which contained a provision authorising the guardians 
to make deductions from the money due to the prisoner in the event of any 
failure by him to perform the terms of the contract. The prisoner was charged 
with defrauding the guardians by supplying to poor persons loaves which were 
of less than the contract weight. 

Held: when the prisoner obtained credit for the full price in respect of the 
deficient loaves it was not necessary for him to take any further step to enable 
him to receive the payment appropriate for loaves of full weight; accordingly, 
he was guilty of attempting to obtain that payment by false pretences, it being 
immaterial that the sums due to him under the contract were subject to deduc- 
tions in certain circumstances. 

Per Parke, B.: The mere intention to commit a misdemeanour is not erimi- 
nal. Some act is required, but all acts towards committing a misdemeanour 
are not indictable. Acts remotely leading to the commission of an offence are 
not to be considered as attempts to commit it, but acts immediately connected 
with it are, and if in the present case, after the defendant had obtained the 
credit with the relieving officer for the fraudulent overcharge, any further step 
on the part of the defendant had been necessary to obtain payment, e.g., the 
making of a further account, we should have thought that the obtaining credit 
in account with the relieving officer would not have been sufficiently proximate 
to the obtaining of the money. 


Notes. Considered: R. v. Roberts (1855), Dears.C.C. 589; R. v. Robinson, 
[1915] 2 K.B. 342. Applied: R. v. Woods (1980), 143 L.T. 811; R. v. Blorham 
(1943), 29 Cr. App. Rep. 87; Hope v. ada [1954] 1 All E.R. 880; Re Miskell, 
[1954] 1 All E.R. 187. inetented tor Ty woe 00d (1857), 21 J.P. 842; R. vy. 
Goss (1860), Bell, C.C. 208; R. v. White (1910), 4 Cr. App. Rep. 257: RB. v. Cope 
(1921), 86 J.P. 78; Gardner v. Akeroyd, [1952] 2 All E.R. 306; R. v. Oiled [1959] 
oA H.R. 92. 

As to attempts to commit crimes generally and as to obtaining property by fraud 
and false pretences, see 10 Hatsspury’s Laws (8rd Edn.) 306-310, 819-836; and for 
cases see 14 Diaest (Repl.) 112-121, 15 Diaesr (Repl.) 1160 et seq. 
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1 L.T.0.8. 886; 7 J.P. 468; 7 Jur. 848; 114 E.R. 1166, C.C.R. ; ; 14 Digest 
(Repl.) 130, 934. 
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Case Stated by the recorder of Great Yarmouth for the consideration of the Court 
for Crown Cases Reserved. 
By a contract in writing dated Dec. 22, 1853, it was provided : 


“the said John Eagleton [the prisoner] doth, in consequence of the pay- 
ment to be made to him as hereinafter mentioned, hereby contract with the said 
cuardians that he the said John Eagleton will henceforth until the 25th day of 
March next, serve, supply and deliver, or cause to be delivered to the out-door 
poor, at such times and in such manner as the said board of guardians, etc., 
shall from time to time direct, such quantities of bread and flour as shall be 
required, etc., at and after the rates or prices following, that is to say, bread 
made from the best household flour in loaves of three and a half pounds each, 
etc., at sevenpence per loaf.”’ 
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Then followed the agreement by the guardians to pay 


‘‘at and after the rates and prices aforesaid, during the said term, for every 
quantity of the said articles so to be ordered, served, supplied and delivered, 
and of which a bill of particulars shall be sent with the said articles at the 
time of the delivery thereof, within two calendar months from the said 25th 
day of March next.”’ 
The agreement proceeded : 

‘Provided always, and it is hereby expressly agreed, and particularly by and on 
the part of the said John Eagleton, that in case such articles shall not be duly 
served, etc., when and as required by the said board, etc., and when delivered 
shall not in every respect be of the quality and sort contracted for, or shall be 
deficient in the weight stated and charged for in such bill of particulars, etc., 
or if delivered without such bill of particulars, they the said board, etc., shall 
be at liberty to return the same at the expense of the said John Eagleton. And 
that in every such case it shall be lawful for the said board, etc., to purchase 
a fresh supply or employ any other person to supply the said out-door poor 
with bread and flour, etc. And that in such case the said John Eagleton, his 
executors and administrators, shall bear and make good all costs, charges and 
expenses of such additional supply over and above the price at which the same 
are hereinbefore contracted to be supplied and delivered by the said John Eagle- 
ton. And also that it shall be lawful for the said board of guardians to retain 
and apply any sum of money which may be due to the said John Eagleton 
under and by virtue of this agreement at the time of such failure in the per- 
formance thereof to the payment of such loss, costs, damages and expenses as 
the said board may incur or be put to by reason thereof.’’ 


The poor person on presenting the ticket to the defendant was entitled to receive 
a loaf. Twenty of these tickets were given on Saturday, Jan. 21, 1855, to as many 
out-door poor by the relieving officer, and the poor persons on presenting them 
to the defendant received the number of loaves mentioned in the ticket. By the course 
of dealing the defendant would return the tickets on the following week with a state- 
ment in writing of the number of loaves he had supplied, and the relieving officer would 
credit the defendant in his books with the amount. The money would then be 
paid to him at the time stipulated in the contract. The tickets in question were 
returned by the defendant to the relieving officer with the note of the number 
of loaves and the defendant had credit accordingly. The defendant was charged 
that he unlawfully and fraudulently and with intent to cheat the guardians supplied 
to fifty poor persons loaves which were deficient in weight, and then represented 
to the guardians that the loaves so supplied by him were of the contract weight, 
whereby he was credited by the relieving officer with the contract price of the 
loaves. It was objected on the part of the defendant that the evidence did not 
support any of the first seven counts in the indictment, which were for fraud, nor 
the last three which charged an attempt to obtain money by false pretences. The 
jury found that the loaves of bread furnished by the defendant were deficient in 
weight and were so with the knowledge of the defendant; that he intended thereby 
to defraud the out-door poor for whose relief they had been ordered; and that in 
returning the tickets to the relieving officer he intended to represent that he had 
delivered the loaves mentioned on them of the weight stated in the contract, and 
they returned a verdict of Guilty. The learned recorder requested the opinion of 
the court upon the objections taken on the part of the defendant. 


Bulwer for the prosecution. | 
_ Bodkin, J. Clerk and H. Mills for the defendant. 


Cur. adv. vult. 
July 9, 1855. PARKE, B., read the following judgment of the court.—It has been 
contended by counsel for the prisoner that the indictment for attempting to obtain 
money by false pretences could not be supported because the offence of obtaining 
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money under false pretences was committed only where the money was obtained 
wholly without consideration, and the offence was analogous to larceny, of which the 
prisoner might, by the Larceny Act, 1827 [repealed by the Criminal Statutes Repeal 
Act, 1861], s. 53, be convicted in case the offence should appear on the trial to be 
larceny. There are many cases, as is mentioned in that section, in which the 
distinction is very subtle between the misdemeanour of obtaining money under 
false pretences and the offence of larceny, and it was very proper to make that 
provision in the statute, but it does not follow that all the cases of obtaining money 
by false pretences are of that description. It was strongly contended that the 
statute against obtaining money by false pretences applies to no cases where there 
is some bargain or consideration for giving the money and so some cause for the 
siving of it other than the false pretence, as where goods were sold under a false 
representation of the quality or value, and the purchaser had the commodity, for 
otherwise the range of indictable offences would be greatly extended, and breaches 
of contract made the ground of criminal proceedings. If this had been the case 
of a sale of bread to the prosecutors with a false representation of the weight and 
an attempt thereby to receive a larger price than was really due, we should have 
had to decide whether an indictable offence had been thereby committed, and 
should have had to consider R. v. Kenrick (1), which was the case of a sale of 
horses by means of a false representation of their being the property of a private 
centleman and quiet to ride and drive, and also R. v. Abbott (2), decided upon the 
authority of R. v. Kenrick (1). In all these cases the prosecutor did not part with 
his money merely on account of the false pretence, but principally because he had 
a consideration for it in the property vested in him by the contract. This is not 
the case of a sale of goods by a false pretence of their weight; it is an attempt to 
obtain money by the false and fraudulent representation of an antecedent fact, viz., 
that a greater number of pounds of bread had been delivered than had been actually 
delivered, that representation being made with a view of obtaining as many sums 
of twopence as the number of loaves falsely pretended to have been furnished 
amounted to. In this respect the present case exactly resembles that of fh. v. 
Witchell (3), where the prisoner obtained money by the false pretence that certain 
workmen whom it was his duty to pay had earned more than they really had; and 
since then, there are other cases of similar convictions where the prisoner falsely 
stated the quantity of work which he had done, according to which he was to be 
paid. We, therefore, think that those counts in the indictment which charged 
obtaining money by false pretences would be maintainable if the money had been 
obtained. 

A second objection was, that the defendant was not to obtain the price of the 
number of pounds, falsely stated to have been delivered, in cash, but only to have 
credit in account. The statement of the learned recorder is that the defendant was 
to return the tickets given to the paupers by the relieving officers, and by the 
paupers delivered to the defendant on receiving the loaves, and that upon such 
return he would be credited in the relieving officer’s book for the amounts, and the 
money would be paid at the time stipulated in the contract, that is, in two calendar 
months from Mar. 25 following. No further step would be necessary for the defen- 
dant to receive payment. The defendant did obtain credit in account from the 
relieving officer, in effect, for the amount of the number of pounds falsely repre- 
sented to have been delivered. Further, the contract with the board of guardians 
stipulates that, if the defendant should fail in his performance of it, the board ot 
cuardians might deduct the damage and costs sustained thereby from the sums 
payable to him for loaves supplied. On the part of the defendant, his learned 
counsel contended (i) that the attempt to obtain credit in account for a sum of 
money by delivering up the tickets as vouchers was not in itself an attempt to 
obtain money within the meaning of the statute, for that credit in account was 
not equivalent to money. No doubt the credit in the relieving officer’s book was 
not equivalent to money, and the defendant could not have been eonvicted of the 
offence of actually obtaining money by false pretences. Secondly, he contended 
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that the credit in account would not necessarily lead to an ultimate payment, for 
there might be deductions for breaches of contract which would prevent any pay- 
ments in cash by the guardians. We have had great doubt on this part of the case, 
but do not think that this objection should prevail. We think that the contingency 
of the whole sum due to him being subject to deductions in a future event does not 
the less make the obtaining credit an attempt to obtain money, if it would be so 
without that contingency. 

Our doubt has been whether the obtaining that credit, though undoubtedly a 
necessary step towards obtaining the money, can be deemed an attempt to do so. 
The mere intention to commit a misdemeanour is not criminal—some act is 
required; and we do not think that all acts towards committing a misdemeanour 
are indictable. Acts remotely leading towards the commission of the offence are 
not to be considered as attempts to commit it, but acts immediately connected with 
it are, and if in this case, after the defendant had obtained the credit with the 
relieving officer for the fraudulent overcharge, any further step on the part of the 
defendant had been necessary to obtain payment, as the making out a further 
account, or producing the vouchers to the board, we should have thought that the 
obtaining credit in account with the relieving officer would not have been sufficiently 
proximate to the obtaining of the money. But on the statement in this Case no 
other act on the part of the defendant would have been required. It was the last 
act depending on himself towards the payment of the money, and, therefore, it 
ought to be considered as an attempt. 

The receipt of the money appears to have been prevented by a discovery of the 
fraud by the relieving officer, and it’is very much the same case as if, supposing 
rendering an account to the guardians at their office with the vouchers annexed 
were a preliminary necessary step to receiving the money, the defendant had gone 
to the office, rendered the account and vouchers, and then been discovered, and the 
money consequently refused. 


Conviction of an attempt affirmed. 
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A 
LUMLEY v. WAGNER 
[Lorp CuanceLitor’s Court (Lord St. Leonards, L.C.), May 22, 26, 1852] 
[Reported 1 De G.M. & G. 604; 21 L.J.Ch. 898; 19 L.T.0.58. 264; 
16 Jur. 871; 42 E.R. 687] 
B 


Injunction—Contract for personal service—Undertaking not to serve any third 
person—Jurisdiction to grant injunction to restrain breach of undertaking— 
Effect to compel specific performance of contract. 

The court will grant an injunction to restrain the breach of the negative part 
of a contract even though it cannot specifically enforce the performance of 
the positive part of the contract, e.g., where the positive part is an under- C 
taking to render personal services, and the effect of the injunction is to compel 
the specific performance of the contract as a whole. 

By a contract in writing W. bound herself to sing for three months at the 
plaintiff’s theatre and ‘‘not to use her talents’’ at any other theatre. 

Held: the court had jurisdiction to grant an injunction to restrain W. from 
appearing at a theatre other than that of the plaintiff. D 

Injunction—Damages—Plaintiff’s right to recover damages—Jurisdiction to grant 
injunction. 

Per Lorp St. Leonarps, L.C.—It is no objection to the exercise of the juris- 
diction by injunction that the plaintiff may have a legal remedy [i.e., a right 
to recover damages]. 


Notes. Considered: Johnson v. Shrewsbury and Birmingham Rail. Co. (1853), 
3 De G.M. & G. 914; De Mattos v. Gibson (1859), 4 De G. & J. 276; Peto v. 
Brighton, Uckfield and Tunbridge Wells Rail. Co. (1863), 1 Hem. & M. 468. 
Distinguished: Brett v. East India and London Shipping Co. (1864), 2 Hem. & M. 
404. Considered: Adamson v. Gill (1868), 17 L.T. 464. Applied: Daggett v. 
Ryman (1868), 16 W.R. 302. Considered: Montague v. Flockton (1873), L.R. 16 pr 
Eq. 189; Warne v. Routledge (1874), L.R. 18 Eq. 497. Applied: Donnell v. Ben- 
nett (1888), 22 Ch.D. 885. Explained: Piperno v. Harmston (1886), 3 T.-R..299; 
Distinguished: Whitwood Chemical Co. v. Hardman, [1891] 2 Ch. 416. Con- 
sidered: Lanner v. Palace Theatre Eccarius and Armstrong (1893), 9 T.L.R. 165; 
Silver v. Gatti (1893), 87 Sol. Jo. 776. Applied: Star Newspaper v. O’Connor and 
Wetton (1893), 9 T.L.R. 526. Distinguished: Davis v. Foreman, [1894] 3 Ch. 654; @ 
Mutual Reserve Fund Life Association v. New York Life Insurance Co., [1895-9 | 
All E.R.Rep. 799; Ehrman v. Bartholomew, [1898] 1 Ch. 671. Considered : 
Chapman v. Westerby (1918), 58 Sol. Jo. 50. Distinguished: Mortimer v. Beckett, 
[1920] All E.R.Rep. 179. Considered : Lord Strathcona Steamship Co. v. Dominion 
Coal Co. (1925), 42 T.L.R. 86; Warner Brothers Pictures, Inc. v. Nelson, [1936] 
3 All E.R. 160. Applied: A.-G. v. Colchester Corpn., [1955] 2 All E.R. 124. 
Referred to: Dollfus v. Pickford (1854), 2 W.R. 220; South Wales Rail. Co. v. 
Wythes (1854), 5 De G.M. & G. 880; Paris Chocolate Co. v. Crystal Palace Co. 
(1855), 3 Sm. & G. 119; Stocker v. Wedderburn (1857), 3 K. & J. 393; Hope v. 
Hope (1857), 8 De G.M. & G. 731; Ogden v. Fossick (1862), 4 De G.F. & J. 426; 
Fechter v. Montgomery (1863), 33 Beav. 22; Messageries Imperiales Co. v. Baines 
(1863), 7 L.T. 763; Catt v. Tourle (1869), 4 Ch. App. 654; Cochrane v. Exchange J 
Telegraph Co. (1869), 65 L.J.Ch. 334: Merchants Trading Co. v. Banner (1871), 
L.R. 12 Eq. 18; Cornwall v. Hawkins (1872), 20 W.R. 653; Wilkinson v. Clements 
(1872), 8 Ch. App. 102, n.; Crosse v. Duckers (1873), 21 W.R. 287; Fothergill v. 
Rowland (1878), L.R. 17 Hq. 182; Wolverhampton and Walsall Rail. Co. v. London 
and North Western Rail. Co. (1878), L.R. 16 Eq. 483; Ryan v. Mutual Tontine 
Westminster Chambers Association, [1893] 1 Ch. 116; Cochrane v. Exchange Tele- 
graph Co. (1896), 65 L.J.Ch. 334; Robinson v. Heuer, [1898] 2 Ch. 451; Alexander 
y. Mansions Proprietary (1900), 16 T.L.R. 481; Manchester Ship Canal Co. v. 
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\ Manchester Racecourse Co., [1901] 2 Ch. 37; Metropolitan Electric Supply Co. v. 
_ Ginder, [1901] 2 Ch. 799; Yorkshire Miners’ Association v. Howden, [1904-7] All 
E.R.Rep. 602; Kirchner v. Gruban, [1908-10] All E.R.Rep. 242; Lord Strathcona 
Steamship Co. v. Dominion Coal Co., [1925] All E.R.Rep. 87; Rely-A-Bell Burglar 
and Fire Alarm Co. v. Eisler, [1926] Ch. 609; Re Wait, The Trustee v. Humphries 
and Bobbett, [1926] All E.R.Rep. 433; Marco Productions, Ltd. v. Pagola, [1945] 
1 All E.R. 155. 

As to injunctions relating to contracts containing both positive and negative 
covenants, see 21 Hanspury’s Laws (3rd Edn.) 385-387 ; and for cases see 28 DIGEST 
(Repl.) 828-831. 


Cases referred to: 
(1) Martin v. Nutkin (1724), 2 P.Wms. 266; 24 E.R. 724; 28 Digest (Repl.) 827, 
704. 
(2) Barret v. Blagrave (1800), 5 Ves. 555; on appeal (1801), 6 Ves. 104. 
(3) Robinson v. Lord Byron (1785), 1 Bro.C.C. 588; 28 H.R. 1315, L.C.; 44 Digest 
12, 41. 
(4) Collins v. Plumb (1810), 16 Ves. 454; 83 E.R. 1057, L.C.; 28 Digest (Repl.) 
818, 641. 
(5) Morris v. Colman (1812), 18 Ves. 437; 34 E.R. 382, L.C.; 42 Digest 914, 98. 
(6) Dietrichsen v. Cabburn (1846), 2 Ph. 52; 1 Coop. temp. Cott. 72; 7 1 Us. 
445: 10 Jur. 601; 41 E.R. 861, L.C.; 28 Digest (Repl.) 829, 723. 
(7) Clarke v. Price (1819), 2 Wils. Ch. 157; 87 E.R. 270, L.C.; 28 Digest (Repl.) 
822, 671. 
(8) Kemble v. Kean (1829), 6 Sim. 333; 58 E.R. 619; 28 Digest (Repl.) 829, 720. 
(9) Kimberley v. Jennings (1836), 6 Sim. 340; 5 L.J.Ch. 115; 58 E.R. 621; 28 
Digest (Repl.) 829, 721. 
(10) Hooper v. Broderick (1840), 11 Sim. 47; 9 L.J.Ch. 321; 59 E.R. 791; 31 
Digest (Repl.) 112, 2537. 
(11) Smith v. Fromont (1818), 2 Swan. 330; 1 Wils. Ch. 472; 36 E.R. 642, L.C.; 
36 Digest (Repl.) 598, 1586. 
(12) Gervais v. Edwards (1848), 2 Dr. & War. 80; 4 I.Eq.R. 555; 1 Con. & Law. 
242; 42 Digest 482, 4627. 
(13) Hills v. Croll (1845), 2 Ph. 60; 1 Coop. temp. Cott. 83; 14 L.J.Ch. 444; 5 
L.T.0.S. 493; 9 Jur. 645; 41 E.R. 864, L.C.; 28 Digest (Repl.) 829, 722 
(14) Rolfe v. Rolfe (1846), 15 Sim. 88; 1 Coop. temp. Cott. 87; 6 L.T.O.S. 518; 
10 Jur. 61; 60 E.R. 550; 28 Digest (Repl.) 830, 728. 


Also referred to in argument: 

Heathcote v. North Staffordshire Rail. Co. (1850), 2 Mac. & G. 100; 6 Ry. & Can. 
Cas. 358; 2 H. & Tw. 332; 20 L.J.Ch. 82; 14 Jur. 859; 47 E.R. 1710, L.C.; 
28 Digest (Repl.) 866, 954. 

Stocker v. Brockelbank (1851), 3 Mac. & G. 250; 20 L.J.Ch. 401; 18 L.T.0.5. 177; 
15 Jur. 591; 42 E.R. 257, L.C.; 28 Digest (Repl.) 822, 674. 

Baldwin v. Society for the Diffusion of Useful Knowledge (1838), 9 Sim. 393; 
2 Jur. 961; 59 E.R. 409; 28 Digest (Repl.) 822, 672. 

Blakemore v. Glamorganshire Canal Navigation (1832), 1 My. & K. 154;°2 L.J.Ch. 
95; 39 E.R. 639, L.C.; 28 Digest (Repl.) 751, 83. 

Swallow v. Wallingford (1848), 11 L.T.O.S. 217; 12 Jur. 408, L.C.; 28 Digest 
(Repl.) 764, 191. 

French v. Macale (1842), 2 Dr. & War. 269; 28 Digest (Repl.) 824, *364. 

Whittaker v. Howe (1841), 3 Beav. 383; 49 E.R. 150; 43 Digest 68, 722. 





Bill filed on April 22, 1852, by the plaintiff, Benjamin Lumley, lessee of Her 
Majesty’s Theatre, London, praying that the defendants, Johanna Wagner, Albert 
Wagner, her father, and Frederick Gye, lessee of Covent Garden Theatre, might be 
restrained from committing any breach of an agreement dated Nov. 9, 1851. 

The agreement provided : 
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“The undersigned Mr. Benjamin Lumley, possessor of Her Majesty’s Theatre 
at London, and of the Italian Opera at Paris, of the one part, and Mademoiselle 
Johanna Wagner, cantatrice of the court of His Majesty the King of Prussia, 
with the consent of her father, Mr. A. Wagner, residing at Berlin, of the other 
part, have concerted and concluded the following contract.—F'irst, Mademoiselle 
Johanna Wagner binds herself to sing for three months at the theatre of Mr. 
Lumley, Her Majesty’s, London, to date from April 1, 1852 (the time 
necessary for the journey comprised therein) and to give the parts following, 
1st, Romeo, Montecchi; 2nd, Fides, Prophéte; 8rd, Valentine, Huguenots; 4th, 
Anna, Don Juan; 5th, Alice, Robert le Diable; 6th, an opera chosen by common 
accord. Second, the three first parts must necessarily be, Ist, Romeo, 2nd, 
Fides, 3rd, Valentine; these parts once sung, and then only she will appear, if 
Mr. Lumley desires it, in the three other operas mentioned aforesaid. Third, 
these six parts belong exclusively to Mademoiselle Wagner, and any other canta- 
trice shall not presume to sing them during the three months of her engagement. 
If Mr. Lumley happens to be prevented, by any cause soever, from giving these 
operas, he is nevertheless held to pay Mademoiselle Johanna Wagner the salary 
stipulated lower down for the number of her parts as if she had sung them. 
Fourth, in the case where Mademoiselle Wagner should be prevented by reason 
of illness from singing in the course of a month as often as it has been stipulated, 
Mr. Lumley is bound to pay the salary only for the parts sung. Fifth, Made- 
moiselle Johanna Wagner binds herself to sing twice a week during the run of 
the three months; however, if she herself was hindered from singing twice in 
any week whatever, she will have the right to give at a later period the omitted 
representation. Sixth, if Mademoiselle Wagner, fulfilling the wishes of the 
Direction, consent to sing more than twice a week in the course of three 
months, this last will give to Mademoiselle Wagner £50 sterling for each 
representation extra. Seventh, Mr. Lumley engages to pay Mademoiselle 
Wagner a salary of £400 sterling per month, and payment will take place in 
such manner that she will receive £100 sterling each week. Eighth, Mr. 
Lumley will pay by letters of exchange to Mademoiselle Wagner at Berlin, 
Mar. 15, 1852, the sum of £300 sterling, a sum which will be deducted from her 
engagement in his retaining £100 each month. Ninth, in all cases, except 
that where a verified illness would place upon her a hindrance, if Mademoiselle 
Wagner shall not arrive in London eight days after that from whence dates her 
engagement, Mr. Lumley will have the right to regard the non-appearance as 
a rupture of the contract, and will be able to demand an indemnification. 
Tenth, in the case where Mr. Lumley should cede his enterprise to another, he 
has the right to transfer this contract to his successor, and in that case Made- 
moiselle Wagner has the same obligations and the same rights towards the last 
as towards Mr. Lumley. (Signed) JoHANNA WAGNER, 

ALBERT WAGNER.’ 


The bill stated, that in November, 1851, Joseph Bacher met the plaintiff in 
Paris, when the plaintiff objected to the agreement as not containing a usual and 
necessary clause preventing the defendant Johanna Wagner from exercising her 
professional abilities in England without the consent of the plaintiff, whereupon 
Joseph Bacher, as the agent of the defendants Johanna Wagner and Albert Wagner, 
and being fully authorised by them for the purpose, added an article in writing 
which was as follows: 


’ 


“Mademoiselle Wagner engages herself not to use her talents at any other 
theatre, nor in any concert or re-union, public or private, without the written 
authorisation of Mr. Lumley. Dr. JosepH BacHER, 

For Mademoiselle Johanna Wagner, 
and authorised by her.”’ 


The bill then stated that the defendants J. and A. Wagner subsequently made 
another engagement with the defendant Gye, by which it was agreed that the 
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defendant J. Wagner should, for a larger sum than that stipulated by the agreement 
with the plaintiff, sing at the Royal Italian Opera, Covent Garden, and abandon 
the agreement with the plaintiff. The bill stated that the defendant Gye had full 
knowledge of the previous agreement with the plaintiff, and that the plaintiff had 
received a protest from the defendants J. and A. Wagner repudiating the agree- 
ment on the allegation that the plaintiff had failed to fulfil the pecuniary portion of 
the agreement. 

The bill prayed that the defendants Johanna Wagner and Albert Wagner might 
be restrained from violating or committing any breach of the last article of the 
agreement; that the defendant Johanna Wagner might be restrained from singing 
and performing or singing at the Royal Italian Opera, Covent Garden, or at any 
other theatre or place without the sanction or permission in writing of the plaintiff 
during the existence of the agreement with the plaintiff; that the defendant Albert 
Wagner might be restrained from permitting or sanctioning the defendant Johanna 
Wagner singing and performing or singing as aforesaid; that the defendant Gye 
might be restrained from accepting the professional services of the defendant 
Johanna Wagner as a singer and performer or singer at the Royal Italian Opera, 
Covent Garden, or at any other theatre or place, and from permitting her to sing 
and perform or to sing at the Royal Italian Opera, Covent Garden, during the 
existence of the agreement with the plaintiff, without the permission or sanction 
of the plaintiff. The defendants A. and J. Wagner denied that Joseph Bacher 
was their authorised agent, at least for the purpose of adding the restrictive clause, 
and said that the plaintiff had failed to make the stipulated payment by the time 
mentioned in the agreement. The plaintiff having obtained an injunction from 
Parker, V.-C., on May 9, 1852, the defendants now moved by way of appeal before 
the Lorp CHANCELLOR to discharge his Honour’s order. 


Bethell, Malins, and Martindale for the defendants. 
Bacon and H. Clarke for the plaintiff. 





- LORD ST. LEONARDS, L.C.—The question which I have to decide in the present 
case arises out of a very simple contract, the effect of which is, that the defendant 
Johanna Wagner should sing at Her Majesty’s Theatre for a certain number of 
nights, and that she should not sing elsewhere (for that is the true construction) 
during that period. As I understand the points taken by the defendants’ counsel 
in support of this appeal they in effect come to this, namely, that a court of equity 
ought not to grant an injunction except in cases connected with specific pertorm- 
ance, or where the injunction, being to compel a party to forbear from committing 
an act (and not to perform an act), that injunction will complete the whole of the 
agreement remaining unexecuted. 

I have to consider how the question stands on principle and on authority, and in 
so doing I shall observe upon some of the cases which have been referred to and 
commented upon by the defendants in support of their contention. ‘The first was 
Martin v. Nutkin (1), in which the court issued an injunction restraining an act 
from being done where it clearly could not have granted any specific perform- 
ance, but it was said that that case fell within one of the exceptions which the 
defendants admit are proper cases for the interference of the court, because there 
the ringing of the bells, sought to be restrained, had been agreed to be suspended 
by the defendant in consideration of the erection by the plaintiffs of a cupola and 
clock, the agreement being in effect the price stipulated for the defendant's relin- 
quishing bell-ringing at stated periods. The defendant having accepted the benefit, 
but rejected the corresponding obligation, Lorp Maccursrrenp first granted the 
injunction which the Lords Commissioners, at the hearing of the cause, continued 
for the lives of the plaintiffs. That case, therefore, however it may be explained 
as one of the exceptional cases, is nevertheless a clear authority showing that this 
court has granted an injunction prohibiting the commission of an act in respect of 
which the court could never have interfered by way of specific performance. 


372 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


The next case referred to was Barret v. Blagrave (2), which came first before 
Lorp LoucHporovcH, and afterwards before Lorp Expon. There a lease had 
originally been granted by the plaintiffs, the proprietors of Vauxhall Gardens, of 
an adjoining house, under an express covenant that the lessee would not carry 
on the trade of a victualler or retailer of wines or generally any employment that 
would be to the damage of the proprietors of Vauxhall Gardens. An underlease 
having been made to the defendants, who were violating the covenant by the sale 
of liquors, the proprietors of Vauxhall Gardens filed a bill for an injunction, which 
was granted by Lorp LovuGHBOROUGH. It has been observed in the argument here 
that in granting the injunction Lorp LoucHsoroucH said: ‘‘It is in the nature 
of specific performance,’ and that, therefore, that case also falls under one of the 
exceptional cases. When that case came before Lorp Expon, he dissolved the in- 
junction, but upon a different ground, namely, on that of acquiescence for many 
years, and in a sense he treated it as a case of specific performance. As far as 
the words go, the observations of those two eminent judges would seem to justify 
the argument which has been addressed to me; in effect, however, it was only 
specific performance, because a prohibition, preventing the commission of an act 
may as effectually perform an agreement as an order for the performance of the 
act agreed to be done. The agreement in that case being that the house should 
not be opened for the purposes of entertainment to the detriment of Vauxhall 
Gardens, the court granted the injunction. That was a performance of the agree- 
ment in substance, and the term “‘specific performance”’ is aptly applied in such 
a case, but not in the sense in which it has been used before me. 

It was also contended that the plaintiff’s remedy, if any, was at law, but it is no 
objection to the exercise of the jurisdiction by injunction that the plaintiff may have 
a legal remedy. [Now, by s. 36 of the Supreme Court of Judicature Act, 1925, law 
and equity are administered concurrently in the High Court.] Robinson v. Lord 
Byron (8), before Lorp TuurLow, so very often commented upon by succeeding 
judges, is a clear illustration of that proposition, because in that case the defendant, 
Lord Byron, who had large pieces of water in his park which supplied the plaintiff's 
mills, was abusing his right by preventing a regular supply to the plaintiff's mill, 
and although the plaintiff had a remedy at law, yet this court felt no difficulty in 
restraining Lord Byron by injunction from preventing the regular flow of the water. 
Undoubtedly, there are cases such as that cited for the defendants of Collins v. 
Plumb (4), before Lorp Epon, in which this court has declined to exercise the 
power (which in that instance it was assumed to have had) of preventing the 
commission of an act, because such power could not be properly and beneficially 
exercised. In that case the negative covenant not to sell water to the prejudice 
of the plaintiffs was not enforced by Lorp Expon, not because he had any doubt 
about the jurisdiction of the court (for upon that point he had no doubt), but because 
it was impossible to ascertain every time the water was supplied by the defendants, 
whether it was or not to the damage of the plaintiffs, but, whether right or wrong, 
that learned judge, in refusing to exercise the jurisdiction on very sufficient grounds, 
meant in no respect to break in on the general rules deducible from the previous 
authorities. 

At an early stage of the argument I adverted to the familiar cases of attorneys’ 
clerks, and surgeons’ and apothecaries’ apprentices, and the like, in which this 
court has constantly interfered, simply to prevent the violation of negative cove- 
nants, but it was said that in such cases the court only acted on the principle 
that the clerk or apprentice had received all the benefit and that the prohibition 
operated upon a concluded contract, and, therefore, the injunction fell within one 
of the exceptional cases. I do not, however, apprehend that the jurisdiction of the 
court depends upon any such principle. It is obvious that in those cases the 
negative eovenant does not come into operation until the servitude is ended, and 
therefore, that the injunction cannot be required or applied for before that period. 
The familiar case of a tenant covenanting not to do a particular act was also put 
during the argument, but it was said that in such a case the jurisdiction springs 


J 





L.C.Ct.] LUMLEY v. WAGNER (Lorp Sr. Leonarps, L.C.) 373 


out of the relation of landlord and tenant and that, the tenant having received the 
benefit of an executed lease, the injunction operates only so as to give effect to the 
whole contract. That, however, cannot be the principle on which this court inter- 
feres, for, beyond all doubt, where a lease is executed containing affirmative and 
negative covenants, this court will not attempt to enforce the execution of the 
affirmative covenants, either on the part of the landlord or the tenant, but will 
leave it entirely to a court of law to measure the damages, though, with respect to 
the negative covenants, if the tenant, for example, has stipulated not to cut or lop 
timber, or any other given act of forbearance, the court does not ask how many 
of the affirmative covenants on either side remain to be performed under the lease, 
but acts at once by giving effect to the negative covenant, specifically executing 
it by prohibiting the commission of acts which have been stipulated not to be done. 
So far, then, each of the cases to which I have referred appears to me to be in direct 
contravention of the rules which have been so elaborately pressed upon me by the 
defendants’ counsel. 

The present is a mixed case, consisting not of two correlative acts to be done, 
one by the plaintiff and the other by the defendants, which state of facts may have 
and in some cases has introduced a very important difference, but of an act to be 
done by Johanna Wagner alone, to which is superadded a negative stipulation on 
her part to abstain from the commission of any act which will break in upon her 
affirmative covenant—the one being ancillary to, and concurrent and operating 
together with the other. The agreement to sing for the plaintiff during three 
months at his theatre, and during that time not to sing for anybody else, is not a 
correlative contract. It is, in effect, one contract, and though beyond all doubt 
this court could not interfere to enforce the specific performance of the whole of 
this contract, yet in all sound construction and according to the true spirit of the 
agreement, the engagement to perform for three months at one theatre must 
necessarily exclude the right to perform at the same time at another theatre. It 
was clearly intended that Johanna Wagner was to exert her vocal abilities to the 
utmost to aid the theatre to which she agreed to attach herself. I am of opinion 
that if she had attempted, even in the absence of any negative stipulation, to perform 
at another theatre, she would have broken the spirit and true meaning of the contract 
as much as she would now do with reference to the contract into which she has 
actually entered. Wherever this court has not proper jurisdiction to enforce specific 
performance, it operates to bind men’s consciences, as far as they can be bound, to 
a true and literal performance of their agreements, and it will not suffer them to 
depart from their contracts at their pleasure, leaving the party with whom they 
have contracted to the mere chance of any damages which a jury may give. The 
exercise of this jurisdiction has, I believe, had a wholesome tendency towards the 
maintenance of that good faith which exists in this country to a much creater degree 
perhaps than in any other, and, although the jurisdiction is not to be extended, 
yet a judge would desert his duty who did not act up to what his predecessors 
have handed down as the rule for his guidance in the administration of such an 
equity. ° 

It was objected that the operation of the injunction in the present case was 
mischievous, excluding the defendant Johanna Wagner from performing at any other 
theatre while this court had no power to compel her to perform at Her Majesty's 
Theatre. It is true that I have not the means of compelling her to sing, but she 
has no cause of complaint if I compel her to abstain from the commission of an 
act which she has bound herself not to do, and thus possibly cause her to fulfil 
her engagement. The jurisdiction which I now exercise is wholly within the power 
of the court, and, being of opinion that it is a proper case for interfering, I shall 
leave nothing unsatisfied by the judgment I pronounce. The effect, too, of the 
injunction, in restraining Johanna Wagner from singing elsewhere may, in the 
event of an action being brought against her by the plaintiff, prevent any such 
. of vindictive damages being given against her as a jury might probably 

nelined to give if she had carried her talents and exercised them at the rival 
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theatre. The injunction may also, as I have said, tend to the fulfilment of her 
engagement, though, in continuing the injunction, I disclaim doing indirectly what 
I cannot do directly. ; 

Referring again to the authorities, I am well aware that they have not been 
uniform, and that there undoubtedly has been a difference of decision on the 
question now revived before me, but, after the best consideration which I have 
been enabled to give to the subject, the conclusion at which I have arrived is, I 
conceive, supported by the greatest weight of authority. The earliest case most 
directly bearing on the point is that of Morris v. Colman (5). There Mr. Colman 
was a part proprietor with Mr. Morris of the Haymarket Theatre; they were part- 
ners in that concern, and by the deed of partnership Mr. Colman agreed that he 
would not exercise his dramatic abilities for any other theatre than the Haymarket. 
He did not, however, covenant that he would write for the Haymarket, but it was 
merely a negative covenant that he would not write for any other theatre than the 
Haymarket. Lorp Epon granted an injunction against Mr. Colman writing for 
any other theatre than the Haymarket, and the ground on which Lorp ELpon 
assumed that jurisdiction was the subject of some discussion at the Bar. It was 
truly said for the defendants that that was a case of partnership, and it was said, 
moreover, that Lorp Correnuam was mistaken in Dietrichsen v. Cabburn (6), when 
he said that Lorp Expon had not decided Morris v. Colman (5) on the ground of 
there being a partnership. I agree that the observations which fell from Lorp 
Epon in the subsequent case of Clarke v. Price (7), show that he did mainly decide 
it on the ground of partnership; but he did not decide it exclusively on that ground. 
In the argument of Morris v. Colman (5), Sir Samuel Romilly suggested a case 
almost identical with the present. He contended that the clause restraining Mr. 
Colman from writing for any other theatre was no more against public policy 
than a stipulation that Mr. Garrick should not perform at any other theatre than 
that at which he was engaged would have been. Lorp Expon, adverting in his 
judgment to the case put at the Bar, said (18 Ves. at p. 488) : 


“Tf Mr. Garrick was now living, would it be unreasonable that he should 
contract with Mr. Colman to perform only at the Haymarket Theatre, and Mr. 
Colman with him to write for the theatre alone? Why should they not thus 
engage for the talents of each other?”’ 


He gives the clearest enunciation of his opinion that that would be an agreement 
which this court would enforce by way of injunction. 

SHADWELL, V.-C., of whom I always wish to be understood to speak with the 
createst respect, decided in a different way in Kemble v. Kean (8) and Kimberley v. 
Jennings (9), on which I shall presently make a few observations. In the former 
case, he observed that Lorp ELpon must be understood, in Morris v. Colman (5), 
to have spoken according to the subject-matter before him, and must there be con- 
sidered to be addressing himself to a case in which Colman and Garrick would both 
have had a partnership interest in the theatre. I must, however, entirely dissent from 
that interpretation. Lorp ELpon’s words are perfectly plain, they want no comment 
upon them, they speak for themselves. He was alluding to a case in which Garrick, 
as a performer, would have had nothing to do with the theatre beyond the implied 
engagement that he would not perform anywhere else, and I have come to a very 
clear conclusion that Lorp Eipon would have granted the injunction in that case, 
although there had been no partnership. 

The authority of Clarke v. Price (7) was much pressed upon me by the learned 
counsel for the defendants, but that is a case which does not properly belong to 
their argument because there there was no negative stipulation, and I quite admit 
that this court cannot enforce the performance of such an affirmative stipulation 
as is to be found in that case. There the defendant having agreed to take notes 
of cases in the Court of Exchequer and compose reports for the plaintiff, and having 
failed to do so, the plaintiff, Mr. Clarke, filed a bill for an injunction, and Lorp 
Expon, when refusing the injunction, in effect said, I cannot compel Mr. Price to 
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sit in the Court of Exchequer and take notes and compose reports. The whole of 
his judgment shows that he proceeded (and so it has been considered in later cases) 
on the ground that there was no covenant on the part of the defendant that he 
would not compose reports for any other person. The expressions in the judgment 
are [Morris v. Colman (5)]: 


“I cannot, as in the other case, say that I will induce him to write for the 
plaintiff by preventing him from writing for any other person,”’ 


and then come these important words, ‘‘for that is not the nature of the agreement.’’ 
Lorp Epon, therefore, was of opinion, upon the construction of that agreement, 
that it would be against its meaning to affix to it a negative quality and import 
a covenant into it by implication, and he, therefore, very properly as I conceive, 
refused that injunction. That case, therefore, in no respect touches the question 
now before me, and I may at once declare that if I had only to deal with the 
affirmative covenant of the defendant Johanna Wagner that she would perform at 
Her Majesty’s Theatre, I should not have granted any injunction. 

Thus far, I think, the authorities are very strong against the defendants’ conten- 
tion, but Kemble v. Kean (8) is the first case which has in point of fact introduced 
all the difficulties on this part of the law. There Mr. Kean entered into an agree- 
ment precisely similar to the present: he agreed that he would perform for Mr. 
Kemble at Drury Lane, and that he would not perform anywhere else during the 
time that he had stipulated to perform for Mr. Kemble. Mr. Kean broke his 
engagement, a bill was filed, and SHapweni, V.-C., was of opinion that he could 
not grant an injunction to restrain Mr. Kean from performing elsewhere, which he 
was either about to do or actually doing, because the court could not enforce the 
performance of the affirmative covenant that he would perform at Drury Lane for 
Mr. Kemble. Being pressed by that passage which I have read from in the Lord 
Chancellor's judgment in Morris v. Colman (5), he put that paraphrase or commen- 
tary upon it which I have referred to, i.e., he says: ‘‘Lorp Eupon is speaking of a 
case where the parties are in partnership together.’’ I have come to a different 
conclusion, and I am bound to say that, in my apprehension, Kemble v. Kean (8) 
was wrongly decided and cannot be maintained. The same learned judge followed 
up his decision in that case in the subsequent one of Kimberley v. Jennings (9). 
That was a case of hiring and service, and the vice-chancellor there virtually ad- 
mitted that a negative covenant might be enforced in this court, and quoted an 
instance to that effect within his own knowledge. He said (6 Sim. at p. 851): 


‘‘I remember a case in which a nephew wished to go on the stage, and his uncle 
gave him a large sum of money in consideration of his covenanting not to 
perform within a particular district; the court would execute such a covenant, 
on the ground that a valuable consideration had been given for it.” 


He admits, therefore, the jurisdiction of the court, if nothing but that covenant 


remained to be executed. The learned judge, however, adds (6 Sim. at pp. 3851, 
302) : 


“but here the negative covenant does not stand by itself: it is coupled with the 
agreement for service for a certain number of years, and then, for taking the 
defendant into partnership: . . . this agreement cannot be performed in the 
whole, and therefore this court cannot perform any part of it.” 


Whatever may have been the mutual obligations in that case which prevented the 
court from giving effect to the negative covenant, I am not embarrassed with 
any such difficulties here, because, as I have already shown, both the covenants are 
on the part of the defendants. 

Hooper v. Broderick (10) was cited as an instance in which the court had refused 
an injunction under circumstances like the present, but in that case the lessee of 
an inn had covenanted to use and keep it open as an inn during a certain time 


and not to do any act whereby the licence might become forfeited. In point of 
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fact the application was that he might be compelled to keep it open, and the 
vice-chancellor makes this observation (11 Sim. at p. 49): 


“The court ought not to have restrained the defendant from discontinuing to 
use and keep open the demised premises as an inn, which is the same in effect 
as ordering him to carry on the business of an innkeeper; but it might have 
restrained him from doing, or causing or permitting to be done, any act which 
would have put it out of his power, or the power of any other person, to carry 
on that business on the premises. It is not, however, shown that the defendant 
has threatened, or intends to do, or to cause or permit to be done, any act 
whereby the licences may become forfeited or be refused; and therefore the 
injunction must be dissolved.”’ 


That, therefore, is an authority directly against the defendants because it shows 
that, if there had been an intention to break the negative covenant, this court would 
have granted the injunction. 

Smith v. Fromont (11) was also relied upon by the defendants as an instance 
where the injunction had been refused, but there there was no negative covenant. 
It was an attempt to restrain by injunction a man from supplying horses to a coach 
for a part of a road when the party who was applying for the injunction was himself 
incapable of performing his obligation to horse his part of the road. Lorp Epon, 
in refusing the injunction and deprecating the interference of the court in such 
cases, there said (2 Swan. at p. 332): 


“The only instance I recollect of an application to this court to restrain the 
driving of coaches occurred in the case of a person who, having sold the business 
of a coach proprietor from Reading to London, and undertaking to drive no 
coach on that road, afterwards established one. With some doubt, whether Af 
was not degrading the dignity of this court by interfering, I saw my way in 
that case; because one party had there covenanted absolutely against interfering 
with the business which he had sold to the other.” 


That again is a direct authority, therefore, against the defendants, as Lorp ELDON 
expressly says he had interfered in the case of a negative covenant, although he 
could not interfere on that occasion because there was no such covenant. 

Some observations have been made upon a decision of my own in Ireland in 
Gervais v. Edwards (12). That decision I believe to be right, but it is quoted 
to show that I was of opinion that this court cannot interfere to enforce specific 
performance, unless 1t can execute the whole of an agreement. I abide by the 
opinion I there expressed, and I mean to do nothing in this case which shall 
in any manner interfere with that opinion. That was properly a case for specific 
performance, but from the nature of the contract itself there was a portion of it 
which could not be executed. I said in effect: I cannot execute this contract 
which is intended to be binding on both parties. I cannot execute a portion 
of this contract for one, and leave the other portion of the contract unexecuted 
for the other, and, therefore, as I cannot execute the whole of the contract, I am 
bound to execute no part of it. That, however, has no bearing on the present 
case, for here I leave nothing unperformed which the court can ever be called 
upon to perform. 

In Hills v. Croll (18), Lorp Lynpuurst refused to enforce an injunction to 
restrain the violation of a negative covenant. It was a case in which A. had 
eiven to B. a sum of money, and B. covenanted that he would buy all the acids 
he wanted from the manufactory of A., who covenanted that he would supply 
the acids, and B. also ecovenanted that he would buy his acids from no other 
person. Lorp LynpHuRST refused to prohibit B. from obtaining acids from any 
other quarter, both because the covenants were correlative and because he could 
not compel A. to supply B. with acids. If, therefore, he had restrained B. from 
taking acids from any other quarter, he might have ruined him in the event of 
A. breaking his affirmative covenant to supply the acids. That case has never 
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been rightly understood. It is supposed that Lorp Lynpuurst’s decision was 
based upon a wrong principle; that he followed the authority of Gervais v. Hd- 
wards (12) and such cases, and that he improperly applied the rule which was 
in that class of cases properly applied, but under the circumstances of the case 
before him I think the rule was not improperly applied. 

The next case which has been so much observed upon was that, before Lorp 
CoTTeNHAM, of Dietrichsen v. Cabburn (6). That was a very simple case, and 
the question upon what principle it was decided, formed the subject of discussion 
before me. A man, in order to obtain a great circulation of his patent medicine, 
entered into a contract with a vendor of such articles, giving him a general agency 
for the sale of the medicine, with 40 per cent. discount, and stipulating that he 
would not supply anybody else at a larger discount than 25 per cent. He violated 
his contract and was proceeding to employ other agents with a larger discount 
than 25 per cent.; an injunction was applied for and was granted; and it was said 
that it was properly granted because it was a case of partnership. This, however, 
was not the fact. It was not a case of partnership, but was strictly one of princi- 
pal and agent, and it was only because there was the negative covenant that the 
court gave effect to it. It is impossible to read Lorp Corrmnnam’s judgment 
without being satisfied that he did not consider it to be a partnership, though he 
said it was in the nature of a partnership, and in a popular sense it might be so 
called, because the parties were there both dealing with respect to the same 
subject, from which each was to have a benefit, but in no legal sense was it a 
partnership. 

Up to the period when Dietrichsen v. Cabburn (6) was decided, I apprehend 
that there could have been no doubt on the law as applicable to this case, except 
for the authority of SHapwet1, V.-C., but with great submission it appears to me 
that the whole of that learned judge’s authority is removed by himself by his 
decision in the later case of Rolfe v. Rolfe (14). In that case A., B. and CG. were 
partners as tailors. A. and B. went out of the trade on consideration of receiving 
£1,000 each, and C. was to continue the business on his own account. A. entered 
into a covenant that he would not carry on the trade of a tailor which he had 
just sold, within certain limits, and C. entered into a covenant that he would 
employ A. as cutter at a certain allowance. The bill was filed simply for an 
injunction to prevent A. from setting up as a tailor within the prescribed limits, 
and the vice-chancellor granted that injunction. It was objected that this court 
could not grant the injunction when there was something remaining to be per- 
formed, for that A. had a right to be employed as a cutter, which right this court 
would not even attempt to deal with or enforce as against C. That case, therefore, 
was open to a difficulty which does not occur here. In fact the same difficulty 
which might have arisen in Hills v. Croll (18) before Lorp Lynpnurst. But the 
vice-chancellor held that to be no difficulty at all, observing that the bill simply 
asked for an injunction which he would grant, although he could not give effect to 
the affirmative covenant to do the act in respect of which no specific performance 
was asked. His own decisions in Kemble v. Kean (8), and in Kimberley v. Jen- 
nings (9), were pressed upon him, but he observed (15 Sim. at p. 89): 


“that the bills in the cases cited asked for specific performance of the agree- 
ment, and that the injunctions were sought as only ancillary to that relief; 
but the bill in the present case asked merely for an injunction.”’ 


He no longer put it on the inability of the court to enforce a negative covenant, 
but he put it on the form of the pleadings. Whether that form was sufficient to 
Justify his opinion is a question with which I need not deal, but I am very clearly 
of opinion that Rolfe v. Rolfe (14) does remove the whole weight of that learned 
judge’s authority on this subject. It was said in argument that the injunction 
prayed in Rolfe v. Rolfe (14) was merely ancillary to the relief, but it will be seen 
that that was not so, and that the prayer extended only to the injunction and 
had nothing to do with relief in the shape of specific performance. And the 
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learned judge himself stated that, if it had gone to that extent, he, following his 
former decisions, would not have granted the injunction. 

From a careful examination of all these authorities I am of opinion that the prin- 
ciples and rules deducible from them are in direct contravention of those prin- 
ciples and rules which were so elaborately pressed upon me during the argument, 
and I wish it to be distinctly understood that I entertain no doubt whatever 
that the point of law has been properly decided in the court below. It was, 
nevertheless, and with some reason, said, that although the point of law should 
be decided in the plaintiff’s favour, still he might be excluded from having the 
benefit of it on the merits of the case. 

[His Lorpsurp examined the statements in the answers and affidavits as to the 
unauthorised addition of the restrictive clause and as to the non-fulfilment by the 
plaintiff of his portion of the agreement. His Lorpsurp concluded by saying 
that, looking at the merits and circumstances of the case as well as at the point 
of law raised, he must refuse this motion with costs. 


Motion refus ed. 


HENDERSON v. HENDERSON 


[ Vick-CHANCELLOR’S Court (Wigram, V.-C,), duly 4, 7, 11,20, 1843] 
[Reported 3 Hare, 100; 1 L.T,0.S. 410; 67 E.R. 313] 


Estoppel—Res judicata—Adjudication by court of competent jurisdiction— 
Application of plea to every point properly belonging to subject of litigation 
and available to parties. 

Conflict of Laws—Foreign judgment—Defence to proceedings in England—Res 
judicata. 

Where a given matter becomes the subject of litigation in, and of adjudica- 
tion by, a court of competent jurisdiction, the court requires the parties to 
that litigation to bring forward their whole case, and will not, except in 
special circumstances, permit the same parties to open the same subject of 
litigation in respect of matter which might have been brought forward as 
part of the subject in contest, but which was not brought forward only because 
they have, from negligence, inadvertence, or even accident, omitted part of 
their case. The plea of res judicata applies, except in special cases, not only 
to points on which the court was actually required by the parties to form an 
opinion and pronounce a judgment, but to every point which properly belonged 
to the subject of litigation and which the parties, exercising reasonable dili- 
gence, might have brought forward at the time. 

A plea of res judicata in respect of the decision of the Supreme Court of 
Newfoundland, whence an appeal lay to the Privy Council, held to be good. 


Notes. Considered: Simpson v. Fogo (1863), 1 Hem. & M. 195. Explained : 
Mutrie v. Binney (1887), 85 Ch.D. 614. Considered: Worman v. Worman (1889), 
43 Ch.D. 296; Bake v. French, [1907] 1 Ch. 428. Approved: Hoystead v. Taxa- 
tion Comr., [1925] All E.R.Rep. 96. Applied: Green v. Weatherill, [1929] All 
E.R.Rep. 428; West v. Automatic Salesman, Ltd., [1937] 2 All E.R. 706. Con- 
sidered: New Brunswick Rail. Co. v. British and French Trust Corpn., [1938] 
4 All E.R. 747; Greenhalgh v. Mallard, [1947] 2 All E.R. 255; Breakwell v. Break- 
well, [1947] W.N. 249; Dixon v. Dixon, [1953] 1 All E.R. 910. Referred to: 
Srimut Moottoo Vijaya Raganadha Bodha Gooroo Sawmy Periya Odaya Taver v. 
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‘A Katama Natchiar, Shivagunga (1866), 1 Moo. Ind. App. 50; Re Henderson, Nou- 
vion v. Freeman (1887), 57 L.J.Ch. 867; Pemberton v. Hughes, [1899] 1 Ch. 781; 
Pickford v. Quirke, Pickford v. I.R.Comrs. (1927), 44 T.L.R. 15; Mould v. Mould, 
[1933] All E.R.Rep. 122; Marginson v. Blackburn Borough Council, [1988] 2 All 
H.R. 5389; H. EH. and Brian Smith (1928) Ltd. v. Wheatsheaf Mills, Ltd., [1939] 
2 All E.R. 251; Winnan v. Winnan, [1948] 2 All E.R. 862; Re Koenigsberg Public 

IB Trustee v. Koenigsberg, [1949] 1 All E.R. 804; Bright v. Bright, [1953] 2 All 
H.R. 939; Thompson v. Thompson, [1957] 1 All E.R. 161; Re A Debtor (No. 
472 of 1950), [1958] 1 All E.R. 581; Fisher v. Fisher, [1959] 3 All E.R. 131. 

As to res judicata, see 15 Hatssury’s Laws (8rd Edn.) 184-187; and for cases 
see 21 Dicresr (Repl.) 225 et seq. As to pleading a foreign judgment as a defence, 
see 7 Hanssury’s Laws (8rd Edn.) 150, 151; and for cases see 11 Dicaest (Repl.) 

IC 528-531. 


Cases referred to: 
(1) Breadalbane v. Chandos (1887), 2 My. & Cr. 711; 7 L.J.Ch. 28; 40 E:R. 811, 
L.C.; 11 Digest (Repl.) 495, 1166. 
(2) Farquharson v. Seton (1828), 5 Russ. 45; 88 E.R. 944; 21 Digest (Repl.) 
233, 268. 
D (3) Partridge v. Usborne (1823), > Russ. 195;-7 O.J-0.8-Ch, 49: 38 Ha t0e: 
L.C.; 40 Digest (Repl.) 107, 818. 
(4) Chamley v. Lord Dunsany (1807), 2 Sch. & Lef. 690; 25 Digest (Repl.) 248, 
us te 
Also referred to in argument : 
10 Phillips v. Hunter (1795), 2 Hy. Bl. 402; 126 E.R. 618; 5 Digest (Repl.) 871, 
7310. 
Cottington’s Case (1678), cited in 2 Swan. 326; 86 E.R. 640; 11 Digest (Repl.) 
519, 1331. 
White v. Hall (1806), 12 Ves. 321; 83 E.R. 122, L.C.; 11 Digest (Repl.) 378, 
416. 
TF Henley v. Soper (1828), 8 B. & C. 16; Dan. & LI. 38; 2 Man. & Ky. olds. Doe? 
6 L.J.O.S.K.B. 210; 108 E.R. 949; 1 Digest (Repl.) 348, 272. 
Fuller v. Willis (1831), 1 My. & K. 292, n.; 39 H.R. 693, L.C.; 11 Digest (Repl.) 
520, 1343. 
Alivon v. Furnival (1834), 1 Cr.M. & R. 277; 3 L.J.Ex. 241: 149 E.R. 1084 ; 
2 Digest (Repl.) 520, 639. 
C Cowan v. Braidwood (1840), 1 Man. & G. 882; 9 Dowl. 26; Drinkwater, 40; 
2 Scott, N.R. 1388; 10 L.J.C.P. 42; 1383 E.R. 589; 11 Digest (Repl.) 510, 
1255. 
Becquet v. MacCarthy (1831), 2 B. & Ad. 951; 109 E.R. 1396; 11 Digest (Repl.) 
Did 1265, >. 
Houlditch v. Marquess of Donegall (1834), 2 Cl. & Fin. 470; 8 Bli.N.S. 301: 
6 E.R. 1232, H.L.; 11 Digest (Repl.) 520, 1344. 
Russell v. Smyth (1842), 9 M. & W. 810; 11 L.J.Ex. 308; 152 E.R. 343; 11 
Digest (Repl.) 512, 1277. 
Ferguson v. Mahon (1889), 11 Ad. & El. 179; 8 Per. & Dav. 148; 9 1,.d.Q.3,.246; 
113 H.R. 382; 11 Digest (Repl.) 510, 1254. ; 
Thompson v. Derham, Thompson v. Goodman (1842), 1 Hare, 358; 66 E.R. LOFL: 
I 4 Digest (Repl.) 877, 3432. 


Demurrer to a bill filed in May, 18438, by Bethel Henderson against Elizabeth 
Henderson, the widow of Jordan Henderson (the plaintiff's deceased brother), 
Charles Simms and Joanna, his wife (the daughter of Jordan), and J. Gadsden 
(administrator of the estate of Jordan, in England), praying that an account 
might be taken of what was due to the plaintiff from the estate of Jordan, and 
of the other debts of Jordan, and of his personal estate, and that the same might 
be applied in a due course of administration; that an account of the partnership 
transactions between the plaintiff and Jordan might be also taken; that all 
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necessary inquiries might be directed to ascertain the personal estate of William, 
the father of the plaintiff and Jordan; that so much, if any, of two sums of 
£8,883 6s. 8d. as might be found payable by the plaintiff (he not admitting that 
any part thereof was so payable) might be applied and administered as part of 
the assets of Jordan: that the defendants, Elizabeth, the widow, and Simms and 
his wife, might be restrained by injunction from proceeding with any action to 
recover the said two sums of £8,888 6s. 8d.; and that a commission might be 
issued to examine witnesses in Newfoundland. To this bill, the defendants, 
Elizabeth, the widow, and Simms and his wife, demurred for want of equity, 
want of parties, and multifariousness. 


Tinney, Burge and Rolt for the demurrer. 
Purvis and Bagshawe for the bill. 


WIGRAM, Y.-C.--The plaintiff by his bill alleges that he and Jordan, his late 
brother, were partners in business, one branch of which was carried on at Bristol 
and the other in Newfoundland, and that, in respect of that partnership, he is a 
ereditor to a large amount on the estate of Jordan, that part of the partnership 
property was derived from their father, and that all the property which they 
derived from their father formed part of the assets of the partnership. The plain- 
tiff also alleges that he is a creditor on the estate of Jordan in respect of a private 
debt, and the bill prays such an account as would comprise all these matters 
which are in question between the plaintiff and the estate of Jordan. Upon these 
facts, a decree for an account against Gadsden, the personal representative of 
Jordan in England, would be of course, and, perhaps, also, if that had been the 
object of the suit, the decree for an account might have been extended to 
Elizabeth, the widow, as the personal representative of Jordan in Newfoundland. 
The widow of Jordan, and Simms and his wife, are, however, before the court 
in the character of next-of-kin, and there is no pretence for making them parties 
in that character in a suit for the mere administration of the estate of Jordan. 
The relief sought against those parties is founded upon the proceedings which 
have taken place in the court in Newfoundland, and the use which they are about 
to make of those proceedings in this country. The defendants, who have de- 
murred, insist, in support of their demurrer, first, that all and every part of the 
matter in question on this bill was concluded by a final decree of the Supreme 
Court of Newfoundland, dated in June, 1841, made in a suit wherein the defen- 
dants and William, the son of Jordan, were plaintiffs, and the present plaintiff 
was defendant, except in so far as that decree is subject to be reviewed in the 
Privy Council; and, secondly, that by that decree the amount recovered was 
decreed to be paid to the plaintiffs in that suit as beneficial owners, and that the 
same thereby ceased to be part of the estate of Jordan, subject to his debts. They 
insist, moreover, that the proceedings appear upon the bill with sufficient cer- 
tainty to sustain the decree upon the grounds advanced, and that the only party 
against whom the plaintiff can proceed to recover his claim, or any part of it, is 
the defendant Gadsden. 

I have read the bill carefully, and, without going minutely through the facts 
of the case, it is sufficient to say, for the purpose of explaining the order I am 
about to make, that the original bill in the Supreme Court of Newfoundland 
claimed an account of the same partnership dealings as those of which accounts 
are prayed by the present bill, and also sought accounts in respect of the estate 
of William Henderson, the father, possessed by Bethel on account of Jordan; that 
the defendant in that suit, who is the plaintiff here, made claims by his answer 
to the original bill corresponding in substance with those which he makes by his 
bill in the present suit; that an amended bill, or a bill which the court thought 
it right to term an amended bill, was afterwards filed by the same plaintitts 
against Bethel; and that the amended bill stated and charged that Bethel was 
largely indebted to the estate of Jordan, on the partnership accounts, but that 
such accounts could not be taken in consequence of Bethel absenting him- 
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self from the island and not producing the documents. It further appears 


that, Bethel having absented himself from the jurisdiction, an order of the 
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Supreme Court was made in February, 1840, for taking the amended bill 
pro confesso, and that the amended bill was by the same order referred to the 
Master to compute principal and interest due to the plaintiffs, and that the Master 
made his report in June 1840. It appears, further, that the Supreme Court pro- 
nounced its final decree in June, 1841, and thereby, after referring to all the 
antecedent proceedings in the cause, decreed that Bethel Henderson should pay 
to the widow and two children of Jordan, who were plaintiffs, the sum _ of 
£8,883 6s. 8d. each, and the costs of the suit. This decree has in effect severed 
William, the father’s, estate from the bulk of the property in question, and the 
partnership accounts and the private debt are not specifically the subject of adjudi- 
cation. Upon this decree, Elizabeth, the widow, and Joanna, the daughter of 
Jordan, and the husband of Joanna have brought their actions in this country. 

The bill charges that the proceedings leading to this decree were irregular, that 
the decree itself was irregular, that a large balance was due to the plaintiff, and 
that the decree ought not to be enforced, but ought to be reversed by Her Majesty 
in Council, on appeal, which the plaintiff intends to bring. The bill specially 
alleges, as one ground of irregularity, that the report of the Master, of June 6, 
1840, wholly omitted any notice of the account connected with the partnership, 
and is confined to the monies alleged to be due from the plaintiff, in respect of 
the estate of William Henderson, the father, and that a large sum of money is 
due to the plaintiff on the partnership accounts. as would appear if they were 
properly taken. On behalf of the defendants, it has been argued that the pro- 
ceedings on the face of the bill showed that the decree concluded the whole 
matter, that I could not re-hear that decree, and that it was final and conclusive 
unless reversed by the Privy Council, the proper appellate tribunal. 

Without giving any opinion upon the question whether charges showing that 
the proceedings in a foreign court were altogether null and void, as being against 
natural justice, would or not, upon general demurrer, have been treated as null, 
and have sustained the bill as to the whole of the relief prayed, I have no doubt 
that mere irregularity in the proceedings is insufficient for that purpose, in a 
case in which an appeal lies from the colonial court to the mother country, and 
there is a tribunal competent to reform the errors of the court below, and even 
to suspend the execution of the decree pending the appeal, if Justice requires that 
it should be suspended. But as the plaintiff in this case argued only that the 
whole question between the parties was not concluded by the decree, and did not 
contend that, upon the charges in the bill, I ought to disregard the decree, I 
assume for the present purpose that I must, upon this demurrer, consider the 
amount due from Bethel, in respect of William the father’s estate, as concluded 
by the decree of the supreme court, subject only to the appeal to the Privy Coun- 
cil, and that the only question I have now to decide is whether I am to consider 
the partnership account and the claim of Bethel in respect of the private account 
as having been likewise the subject of adjudication by the Supreme Court in the 
island, or whether those items in the general account, which certainly might have 
been taken in that suit, are to be considered as excepted out of the operation of the 
decree, under the special circumstances appearing on the Master’s report, and the 
other proceedings stated in the bill. 

In trying this question, I believe I state the rule of the court correctly, when 
I say, that where a given matter becomes the subject of litigation in, and of 
adjudication by, a court of competent jurisdiction, the court requires the parties 
to that litigation to bring forward their whole ease, and will not (except under 
Special circumstances) permit the same parties to open the same subject. of 
litigation in respect of matter which might have been brought forward as part of 
the subject in contest, but which was not brought forward only because they have, 
from negligence, inadvertence, or even accident, omitted part of their case. The 
plea of res judicata applies, except in special case, not only to points upon which 
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the court was actually required by the parties to form an opinion and pronounce 
a judgment, but to every point which properly belonged to the subject of litiga- 
tion and which the parties, exercising reasonable diligence, might have brought 
forward at the time. 

Those who have had occasion to investigate the subject of bills of review in this 
court will not discover anything new in the proposition I have stated, so far as 
it may apply to proceedings in this country: and in an application to a court of 
equity in this country, for its aid against the effect of a proceeding by a court of 
equity in one of the colonies, I conceive it to be the duty of this court to apply 
the same reasoning, at least in the absence of charges in the bill, showing that a 
different principle ought to be applied. The observations of Lorp CorTEnHamM, 
L.C., in Breadalbane v. Chandos (1) have an important bearing upon this point. 
I may mention also Farquharson v. Seton (2), Partridge v. Usborne (3), and the 
judgment of Lorp Expon, L.C., in Chamley v. Lord Dunsany (4), as showing the 
general principle to which I have adverted. It is plain that litigation would be 
interminable if such a rule did not prevail. | 

Undoubtedly the whole of the case made by this bill might have been adjudicated 
upon in the suit in Newfoundland, for it was of the very substance of the case 
there, and prima facie, therefore, the whole is settled. The question then is 
whether the special circumstances appearing upon the face of this bill are suffi- 
cient to take the case out of the operation of the general rule. What are those 
circumstances? One circumstance relied upon was that, by the decree of the 
colonial court of Feb. 11, 1840, the amended bill was only taken pro confesso. 
The amended bill, it appears, is not, as in this court, the original bill amended 
and written upon, so that the amended bill wholly supersedes and comes in the 
place of the original bill, but the amendments are upon a distinct record. The 


bill in this cause charges that the last bill was in fact and substance an original | 


bill and addressed to different judges, and that it was not an amended bill. This 
charge I might have been bound to take as a fact, if the plaintiff had not, by 
setting out the amended bill and the final decree, given me an opportunity of 
judging in what sense only the charge is true. I find that the amended bill pro- 
ceeds upon and refers to the original bill and to the answer of the defendant 
thereto, and the final decree of the court recites the whole of the proceedings 
anterior to the final decree, beginning with the original bill. It is impossible, there- 
fore, to contend with effect that the amended bill, though in a sense distinct from 
the original bill, as being written upon other paper, leaving the first bill still on 
the record, was not a continuance of the pleadings in one and the same cause, 
and this, critically considered, is not inconsistent with the charge in the bill which 
I have just read. 

Another objection was the absence or the irregularity of service upon the plain- 
tiff. Although it is not necessary that I should go into the question respecting 
the notice, I ought not to disregard the fact that the plaintiff represents that he 
had, on different occasions, actual notice of the suit, and of the relief which was 
sought against him by it, however irregularly that notice might have been com- 
municated; and if the plaintiff thought that he might safely disregard the proceed- 
ings and abstain from interposing any defence on the ground of their irregularity, 
I think I ought to consider him as having relied on the strength of his case for 
establishing that irregularity by a complaint in the same jurisdiction, or in the 
Court of Appeal, and not to have relied on being able to set the decree of the 
Supreme Court at defiance, even while it remained unreversed. J may here recur 
to the observation, that the omission of the Master to take the partnership accounts 
‘< stated in the bill to be an error in the decree, forming one ground for appeal 
to the Privy Council. The point upon which I have had most difficulty in satis- 
fying myself is this. If the decree of the Supreme Court is conclusive upon one 
party, it must, I conceive, be conclusive upon both; and, if not conclusive upon 
both, it ought to be conclusive upon neither. The amended bill alleged that the 
plaintiffs there were creditors upon the partnership account, but that the accounts 
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of the partnership could not be taken, owing to the manner in which the defendant 
in that suit had acted. These allegations were established as facts by the effect 
of the order for taking the bill pro confesso, and it appeared to me during the 
argument that the present defendants (the plaintiffs in Newfoundland) might have 
a right to say that the accounts not taken by the Master were open for their 
benefit, by reason that it was the conduct of the defendant alone which had pre- 
vented those accounts from being taken. But that, I think, is not a correct view 
of the case. The decree was to compute what was due to the plaintiffs for princi- 
pal and interest—that is, upon all the accounts in question in the pleadings, 
including the partnership and private account. The plaintiffs were not compelled 
to take such a decree, but, having taken it, they are bound by the consequences, 
and must be taken to have waived any disadvantage to themselves which would 
result from it. 

The conclusion to which I must come, in a case where relief is sought in this 
court in consequence of errors and irregularities in the decree of a colonial court— 
and an appeal lies from that decree to the appellate jurisdiction in this kingdom— 
is to allow the demurrer. I do not say that my conclusions would have been the 
same if the proceedings which were impeached had taken place in a foreign court 
from which there was no appeal to any superior jurisdiction which a court of 
equity in this country could regard as certain to administer justice in the case. 
I express no opinion on that point. 

Demurrer allowed. 


ROBINSON v. HARMAN 


[Courr or Excnrquer (Parke, Alderson and Platt, BB.), January 18, 1848] 
| Reported 1 Exch. 850; 18 L.J.Ex. 202; 18 L.T.O.S. 141; 
154 E.R. 363] 


Landlord and Tenant—Lease—Grant—Proposed lessor having to his knowledge 
no title—Tenant’s right to damages—Measure of damages. 

Where a party agrees to grant a good and valid lease, having full knowledge 
that he has no title, the plaintiff, in an action for breach of the agreement, may 
recover, beyond his expenses, damages resulting from the loss of his bargain. 
Notes. Where, on a contract for the sale of land the vendor, in the absence 

of any fraud and any express stipulation, is unable to make a good title the 
purchaser is not entitled to recover damages for the loss of the bargain. He can 
only recover the expenses he has incurred in investigating the title and repayment 
of the deposit where he has paid one: see Bain v. Fothergill, [1874-80] All 
E.R.Rep. 83, where the exception engrafted on Flureau v. Thornhill (1) (1776), 
2 Wm. BI. 1078, by Hopkins v. Grazebrook (2) (1826),6 B. & C. 31, was overruled. 
Considered: Sikes v. Wild (1861), 1 B. & S. 587. Apphed: Lock v. Furze 
(1866), L.R. 1 C.P. 441; Hngell v. Fitch (1869), L.R. 4 Q.B. 659; Godwin v. 
Francis (1870), 89 L.J.C.P. 121; Bain v. Fothergill, [1874-80] All E.R.Rep. 83; 
Abrahams v. Reiach, [1922] 1 K.B. 477. Considered: Collins v. Howard, [1949] 
1 All E.R. 507. Referred to: Pounsett v. Fuller (1856), 17 C.B. 660; Wigsell v. 
School of Indigent Blind (1882), 8 Q.B.D. 857; Quirk v. Thomas, [1916] 1 K.B. 
916; Waits, Watts ¢ Co., Ltd. v. Mitsui & Co., Ltd., [1916-17] All E.R.Rep. 501; 
Montevideo Gas & Drydock Co. v. Clan Line Steamers (1921), 87 T.L.R. 544; 
York Glass Oo., Ltd. v. Jubb, [1925] All E.R.Rep. 285; Harold Wood Brick Ue, 
Ltd. v. Ferris, [19385] All K.R.Rep. 603; J. D'Almeida Aranjo Limitata v. Sir 
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Mrederick Becker &Co., [1953] 2 All E.R. 288; Robshaw Bros., Ltd. v. Mayer, A 
[1958] 3 All E.R. 883; Charterhouse Credit Co., Ltd. v. Tolly, [1963] 2 All E.R. 
432. 

As to damages for breach of contract to grant a lease, see 23 Hanssury’s Laws 
(8rd Edn.) 462-463; and for cases see 30 Diarst (Repl.) 442 et seq. 

Cases referred to: 
(1) Flureau v. Thornhill (1776), 2 Wm. BI. 1078; 96 E.R. 635717 Digess 
(Repl.) 104, 187. 
(2) Hopkins v. Grazcbrook (1826), 6 B. & C. 31; 9 Dow. & Ry. KBs 223-3 
L.J.0.8.K.B. 65; 108 E.R. 364; 40 Digest (Repl.) 286, 2375. 
Also referred to in argument: 
Speck v. Phillips (1889), 5 M. & W. 279; 7 Dowl. 470; 8 L.J.Ex. 249 
421; 151 E.R. 119; 17 Digest (Repl.) 107, 273. 
Walker v. Moore (1829), 10 B. & C. 416; 8 L.J.0.8.K.B. 159; 109 E.R. 504; 
40 Digest (Repl.) 284, 2360. 
Johnson v. Johnson (1802), 3 Bos. & P. 162; 127 E.R. 89; 40 Digest (Repl.) 382, 
3068. 

Rule Nisi obtained by the defendant to set aside the verdict, and for a new trial 
in an action of assumpsit by which the plaintiff claimed damages for breach of an 
agreement in writing, dated April 15, 1846, whereby the defendant agreed to grant 
and deliver to the plaintiff a good and valid lease of a certain dwelling-house, etc., 
and other hereditaments and premises in the agreement mentioned, for a term of 
twenty-one years from the 29th day of September then next ensuing, at the yearly 
rent of £110. 

The declaration set out the agreement in terms, and, after alleging mutual 
promises, averred that, although the plaintiff had always been ready and willing 
to accept a lease, yet the defendant did not nor would grant a good and valid 
lease of the said dwelling-house, etc., and discharged the plaintiff from preparing 
and tendering such lease, and wholly neglected and refused to grant or deliver 
the said or any lease whatever of the said hereditaments and premises; ‘‘whereby 
the plaintiff lost and was deprived of great gains and profits, which would other- 
wise have accrued to him, and paid, expended, and incurred liability to pay divers 
sums of money, in and about the preparation of the said agreement and lease, 
etc., amounting, to wit, to £20.’’ Plea, payment of £25 into court, and no 
damages ultra. The plaintiff replied damages ultra, upon which issue was joined. 

At the trial, before Lorp Denman, C.J., at the Surrey Spring Assizes, 1847, it 
was proved that the plaintiff and defendant had entered into the agreement set out 
in the declaration, by which the defendant agreed to grant to the plaintiff a good 
and valid lease of a dwelling-house and premises, situate in High Street, Croydon, 
for a term of twenty-one years from Sept. 29, 1846, at a yearly rent of £110. The 
premises in question had belonged to the defendant’s father, who was recently 
dead, and in consequence, the plaintiff's solicitor, while preparing the agreement, 
asked the defendant whether he was sure that he had power to grant the lease 
without the concurrence of other parties, and suggested that the will might have 
vested the legal estate, or the power of leasing, in trustees. The defendant re- 
plied, that there was nothing of the sort, that if was his property out and out, 
and that he alone had the power of leasing. It appeared, however, that the defen- 
dant’s father had devised the premises in question (subject to an annuity of £3800 
to his daughter) to trustees, to pay the defendant a moiety of the rent during his 
life only. ‘The premises were worth considerably more than £110 a year, and the 
bill of the plaintiff’s solicitor, for preparing the agreement and lease, and investi- 
eating the title, amounted to £15 12s. 8d. 

On the part of the defendant, evidence was tendered to show that the plaintiff, 
when he entered into the agreement, had full knowledge of the defendant's in- 
capacity to grant the lease; but the learned judge ruled that such evidence was 
inadmissible. It was urged, on the part of the defendant, that the plaintiff could 


, wn suey aes 








Ex. ] ROBINSON v. HARMAN (Parke, B.) 385 


not recover damages for the loss of his bargain; and that, as the sum paid into 
court exceeded the expenses which he had been put to, the defendant was entitled 
to the verdict. The learned judge was of a different opinion, and a verdict was 
found for the plaintiff for £200, beyond the sum paid into court. 

A rule nisi having been obtained to set aside the verdict, and for a new trial, 


Serjeant Shee and Willes for the plaintiff showed cause against the rule. 
Montagu Chambers supported the rule. 


PARKE, B.—The rule must be discharged. The defendant contracted to grant 
a good and valid lease, and the learned judge was right in rejecting evidence which 
would go to alter the contract admitted by the plea. 

The next question is: What damages is the plaintiff entitled to recover? The 
rule of the common law is that where a party sustains a loss by reason of a breach 
of contract, he is, so far as money can do it, to be placed in the same situation, 
with respect to damages, as if the contract had been performed. JI‘lureau v. 
Thornhill (1) qualified that rule of the common law. It was there held, that 
contracts for the sale of real estate are merely on condition that the vendor has 
a good title, so that, when a person contracts to sell real property, there is an 
implied understanding that, if he fail to make a good title, the only damages 
recoverable are the expenses which the vendee may be put to in investigating the 
title. The present case comes within the rule of the common law, and I am 
unable to distinguish it from Hoplins v. Grazebrook (2). 


ALDERSON, B.—I am of the same opinion. ‘The damages have been assessed 
according to the general rule of law, that where a person makes a contract and 
breaks it, he must pay the whole damage sustained. Upon that general rule an 
exception was engrafted by Ilureau v. Thornhill (1), and upon that exception 
Hopkins v. Grazebrook (2) engrafted another exception. This case comes within 
the latter, by which the old common law rule has been restored. Therefore, the 
defendant, having undertaken to grant a valid lease, not having any colour of 
title, must pay the loss which the plaintiff has sustained by not having that for 
which he contracted. 


PLATT, B.—Upon general principle, I cannot distinguish this case from Hopkins 
v. Grazebroolk (2). 








Rule discharged. 
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PELLY v. WATHEN AND OTHERS 


[Court or AppEAL IN CHancery (Lord Cranworth and Knight-Bruce, L.JJ.), 
November 5, 6, 25, 1851] 


[Reported 1 De G.M..& G. 16; 21 L.J.Ch. 105; 18 L.T.0.8. 120 
16 Jur. 47; 42 E.R. 457] 


Solicitor—Lien—Extent of lien—Lien no greater than client’s right to retain— 
Purchase by client of land—Mortgage created by client before completion— 
Title deeds handed to purchaser's solicitors on completion—Enforcement of 
solicitors’ lien against mortgagee. 

A purchaser of property subject to a mortgage created, before the completion 
of his purchase, a second mortgage of the property. He afterwards created 
a third mortgage, with respect to which the second mortgagee’s conduct was 
such as to give it priority over his. The purchase was completed, the pur- 
chaser paying off the first mortgage, and taking a conveyance to a trustee for 
himself. On this occasion the title deeds were handed to his solicitors, who 
afterwards took a transfer of the third mortgage. One of them was the 
trustee for the purchaser in the conveyance. The second mortgagee did not 
give them, nor had they, any notice of his security. On the question whether 
the solicitors had a lien over the title deeds either for their general bill of costs 
or for their costs relating to the conveyance which was enforceable against the 
second mortgagee, 

Held: (i) it was the general doctrine that the rights of a solicitor in respect 
of his lien for his bill of costs were no greater than those of his client; (ii) there 
were no special circumstances exempting the present case from the general rule, 
the second mortgagee not being under any obligation to give notice of his 
mortgage to the mortgagor's solicitors; and (iii) the solicitors were, therefore, 
not entitled to any lien against the second mortgagee for their general bill of 
costs, and (per curiam, Knicur-Bruce, L.J., dubitante) they could not claim 
a lien against the second mortgagee limited to the costs relating to the convey- 
ance, notwithstanding that it enured partly for the benefit of the second mort- 
gagee, because they had been employed solely by the mortgagor. 


Notes. On the question whether the lien of a solicitor is affected by his taking 
a partner, Wicram, V.-C., stated that ‘‘he could not think that a solicitor’s right of 
lien, where it existed, could be altered by taking a partner.”’ 

Applied: Re Long, Ex parte Fuller (1881), 44 L.T. 63; Re Llewellin, A Solicitor, 
[1891-4] All E.R.Rep. 1106. Considered: Brunton v. Electrical Engineering 
Corpn., [1892] 1 Ch. 484. Referred to: Barratt v. Gough-Thomas, [1945] 2 All E.R. 
414; Barratt v. Gough-Thomas, [1951] Ch. 242. 

As to a solicitor’s retaining lien, see 86 Hatssury’s Laws (3rd Edn.) 178 et seq. ; 
and for cases see 43 Dicrst (Repl.) 293 et seq. 


Cases referred to: 
(1) Smith v. Chichester (1842), 2 Dr. & War. 398; 43 Digest (Repl.) 296, *986. 
(2) Blunden v. Desart (1842), 2 Dr. & War. 405; 48 Digest (Repl.) 297, *999. 
(3) Molesworth v. Robbens (1845), 8 I.Eq.R. 223; 2 Jo. & Lat. 358; 48 Digest 
(Repl.) 293, *979. 
(4) Re Forshaw (1847), 16 Sim, 121; 17 b.J.Ch. 61; 10 L708. 262) 6h 
818; 48 Digest (Repl.) 292, 3082. 


Also referred to in argument: 
Davies v. Vernon (1844), 6 Q.B. 443; 14 L.J.Q.B. 30; 3 L.T.0.8. 800; 8 Jur. 871; 
115 1).R. 169; 35 Digest (Repl.) 367, 690. 
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Wiseman and Benley v. Westland, Fisher, Benson, Davies and Stanbridge (1826), 
1Y.&J. 117; 148 E.R. 610; 85 Digest (Repl.) 472, 1593. 

Bernard v. Drought, 1 Mol. 38. 

Allen v. Knight (1847), 16 L.J.Ch. 870; 11 Jur. 527, L.C.; 85 Digest (Repl.) 542, 
2219. 

Mangles v. Dixon (1849), 1 H. & Tw. 542; 1 Mac. & G. 487; 19 L.J.Ch. 240; 47 
E.R. 1525, L.C.; on appeal (1852), 8 H.L.Cas. 702; 19 L.T.0.8. 260; 10 E.R. 
278, H.L.; 85 Digest (Repl.) 536, 2167. 

Hooper v. Ramsbottom (1815), 6 Taunt. 12; 1 Marsh 414; 128 E.R. 936; 17 
Digest (Repl.) 225, 253. 

Philips v. Robinson (1827), 4 Bing. 106; 12 Moore, C.P. 308; 5 L.J.0.8.C.P. 111: 

130 E.R. 708; 88 Digest (Repl.) 842, 547. 


Appeal by the defendants, Messrs. Wathen, Bassett & Gurney, who had acted as 
solicitors for William Lewis in connection with the purchase of certain land, from an 
order of Wicram, V.-C., reported 7 Hare, 351, made on the hearing of the cause, on 
exceptions to the Master's report, and on further directions, holding that they were 
not entitled as against the plaintiff, Pelly, a mortgagee of such land, to a lien on the 
title deeds either for their general bill of costs or for their costs relating to the 
conveyance. Previously to the month of September, 1839, William Lewis had 
contracted to purchase the equity of redemption of certain property in Gloucester- 
shire, which was designated as the Lyppiatt estate, and which was subject to two 
large mortgages for £18,000 and £6,000. In order to enable him to raise money 
for completing the purchase, he agreed to sell part of the property to two gentle- 
men, who agreed to become purchasers. By an indenture of Sept. 14, 1839, he 
conveyed to the plaintiff all his real estates, including so much of the Lyppiatt 
estate as had not been so agreed to be sold, to hold the same to the plaintiff by way 
of mortgage for securing a running account not exceeding £10,000. By another 
indenture, dated Dec. 14, 1840, Lewis mortgaged a part of the Lyppiatt property, 
comprised in the plaintiff's mortgage, to Horatio James to secure £3,000; and, after- 
wards, by another mortgage, dated Sept. 8, 1841, he mortgaged the same property 
to Charles Barton, to secure £1,000. 

The purchase of the property by Lewis had not, up to this time, been completed; 
but, in January, 1842, the transactions were brought to a close in the following 
manner. ‘The parts of the property which had been agreed to be sold were conveyed 
to the purchasers, and, by means of their purchase-money or otherwise, the two old 
mortgages of £18,000 and £6,000 were paid off, and the legal fee in the parts not 
sold to the two sub-purchasers was conveyed to Thomas Bassett in trust for Lewis; 
and an outstanding term of 1,000 years was, at the same time, assigned to John 
Gurney in trust to attend the inheritance. At this time, Thomas Bassett and John 
Gurney carried on business as attorneys and solicitors in partnership with the 
defendant George Wathen, under the firm of Wathen, Bassett & Gurney; and that 
firm acted as solicitors for Lewis in the matter of the purchase, Wathen having in 
fact so acted for many years previously. 

After the execution of these deeds, the only outstanding interests, exclusive of the 
plaintiff’s mortgage, were the two mortgages vested in James and Barton. George 
Wathen agreed with Lewis to pay off those charges, and to take assignments thereof 
to himself. This was accordingly done by two indentures, both dated and executed 
on Feb. 14, 1842, so that George Wathen became a mortgagee for the two sums of 
£3,000 and £1,000. In the following month of August he advanced a further sum 
of £673 on security of the same premises, and thus became an encumbrancer for a 
principal sum of £4,673. 

It was taken as a fact not in dispute that the plaintiff so conducted himself 
towards the parties to these securities, thus amounting to £4,678, that his mortgage, 
though prior in point of date, would be postponed to theirs. He had actively 
assisted Lewis in obtaining the loans from James and Barton, and neither to them, 
hor afterwards to George Wathen, did he communicate the fact of the existence of 
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his mortgage of September, 1839, of which George Wathen had no notice till a few 
days before the institution of this suit, on Mar. 19, 1848. 

Upon the completion of the purchase by Lewis in January, 1842, the title deeds 
were all handed over to Messrs. Wathen, Bassett & Gurney, as solicitors of Lewis, 
and they claimed a lien on those deeds against the plaintiff for the amount of their 
bills of costs against Lewis; and the question for the court was whether this claim 
was valid. Wuroram, V.-C., decreed against the lien; and against his decision the 
solicitors appealed. : 


Rolt, Follett and Bazalgette for the defendant solicitors. 
Sir William Page-Wood, Q.C., and Bevir for the plaintiff. 


Cur. adv. vult. 


Nov. 26, 1851. LORD CRANWORTH, L.J., delivered the following judgment 
of the court, in which after stating the facts as set out above, he proceeded.—The 
argument for the defendants divided itself into three heads. First, it was contended 
that, independently of any special circumstances, the lien of the solicitor must 
prevail; secondly, if this were not so, still that here there were circumstances which 
would give such a lien independently of any general right; and thirdly, it was argued 
that, even if there is no lien for the general costs due to the solicitor, still there 
is such a lien for the costs of and incidental to the procuring the conveyance. 

On the first point we think it clear that no such lien as that contended for exists. 
The general lien of a solicitor is merely a right to keep back from his client the 
deeds and papers, which he holds as solicitor, until his bill of costs is satisfied. 
It is a right derived entirely through the client, and, therefore, on the most obvious 
principles of justice, cannot go beyond the right of the client himself. If the 
client’s right to the deeds which came to the hands of the solicitor is absolute, so 
will be the right of the solicitor. If the deeds in the hands of the client are subject 
to any rights outstanding in third parties, such rights will follow them into the 
hands of the solicitor. These consequences flow so immediately from the nature 
of the relation subsisting between the client and his solicitor, that, even indepen- 
dently of authority, we should have felt bound by the principles on which they 
depend. But we have the most ample authority in support of the view we take on 
this part of the case, in the three cases before Sm Epwarp SuGDEN, so much dwelt 
on in the argument. We allude to Smith v. Chichester (1), Blunden v. Desart (2), 
and Molesworth v. Robbens (3). In Molesworth v. Robbens (8) it was expressly 
decided, that the claim of a party, having an equitable right against the client, 
must prevail against the solicitor, into whose hands the deeds had come after such 
equitable right had arisen. Indeed, the principle is obviously the same, whether 
the right affecting the client’s interest is legal or equitable. No man, as was stated 
by Sir Epwarp Suapen in his judgment, can give a lien to his solicitor of a higher 
nature than the interest he himself has in the deeds. 

Applying these principles to the facts of the present case, it appears to us clear, 
that (laying aside all consideration of particular conduct) the solicitor did not, on 
the completion of the contract, acquire any hen on the deeds against the plaintiff. 
If, on the completion of the contract and execution of the conveyance in January, 
1842, the title deeds had been all handed over to Lewis himself and not to his 
solicitors, he would then have had them, subject to an equitable claim, on the part 
of the plaintiff, as mortgagee by virtue of his mortgage of September, 1839; and if 
Lewis had then put them into the hands of his solicitors, they could only have held 
them subject to the same rights as had attached on them in the hands of Lewis. 
It can make no difference, that instead of coming, first, into the hands ot Lewis, and 
from him to the solicitors, they were at once handed over by the vendors to the 


solicitors. For the solicitors, in so obtaining them, obtained them, not by any title’ 


paramount to that of their client, but as his agents, and of course with all the 
liabilities which would have attached on them if they had passed first into the 
hands of the client, and from him to the solicitors. 
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This disposes of the first head of the argument. But then it was said, secondly, 
that whatever may be the general doctrine, here the conduct of the plaintiff was 
such as to preclude him from insisting on his title, against the lien of the solicitors 
of Lewis. But we can discover nothing whatever in the plaintiff's conduct to 
warrant such a proposition. When the plaintiff advanced his money and obtained 
his mortgage deed, in September, 1839, he of course employed his own solicitor 
to act for him. All which can be alleged against him by the solicitors of Lewis the 
mortgagor is, that he did not inform them of his security. But he was under no 
obligation to give them any such information, nor was it in the ordinary course 
of business that he should do so. There is no suggestion that he meant or wished 
to mislead them. There was nothing to suggest to his mind that it could be of 
importance to the solicitors that he should give them notice of his security. Cases 
may undoubtedly occur, in which parties, by standing by and remaining silent, may 
give to others rights against them, in the same way as if they had been active in 
making representations; but that can only be when it has been the duty of the 
party not to be silent, or when the party remaining silent might reasonably infer 
that such silence would be taken by others as sanctioning a particular course of 
conduct. No such circumstance exists here. The conduct of the plaintiff, for 
aught, at least, that appears, was just what might be expected from a man intend- 
ing to deal with perfect fairness. He became mortgagee, employing his own solici- 
tor, and took it for granted that the mortgagor and his solicitor would settle their 
own rights among themselves. There does not, therefore, appear to us to be 
anything in the conduct of the plaintiff depriving him of his ordinary rights. 

The only remaining question is on the point whether the solicitors may not 
have a lien against the plaintiff, though not for their whole demand on Lewis, yet for 
so much as relates to the obtaining the conveyance of the Lyppiatt estate from the 
vendors. As to this the argument was, that these costs were incurred for the 
common benefit of the plaintiff and Lewis, and so that the hen of the solicitors 
ought to prevail against both the one and the other. On this minor point, KNIGHT- 
BRUCE, L.J., entertains some doubt, and I can, therefore, express my own 
opinion only. In my opinion these costs do not differ from the rest. I think the 
solicitors have no lien against the plaintiff for the costs of obtaining the conveyance, 
any more than for any other part of their bill. 

The hen of the solicitor is a right to retain deeds as a mode of enforcing payment 
of a debt due by the party whose deeds are retained. It is essentially a right 
arising between the party employed and his employer. The right when once consti- 
tuted, may, under circumstances, prevail in favour of the solicitor, not only against 
his employer, but also against parties deriving title under his employer. But it 
always originates from the relation of chent and attorney, i.e., employer and em- 
ployed. Taking this to be a correct view of the law, the question here is, Who 
employed Messrs. Wathen, Bassett & Gurney to obtain and perfect the convey- 
ance? No doubt when they had completed the conveyance, their services enured 
to the benefit, not only of Lewis the purchaser, but also of the plaintiff, who claimed 
under him. But I do not think this is material. If the case could be brought to 
the point that the solicitors were acting not only for Lewis, but also for the plaintiff, 
then neither Lewis nor the plaintiff could take the deeds of conveyance out of their 
hands without paying them the full amount of their costs incurred in preparing 


and perfecting them. But this certainly was not so. The solicitors were the 


solicitors of Lewis, and of him only. He alone employed them. He alone was 
liable to pay them for their services, and against him alone, therefore, was their 
lien available when the deeds came into their hands. Their right is, as I think. 
precisely what it would have been, if, on the final settlement of the purchase and 
execution of the deeds, the vendors had delivered the deeds to Lewis and he had 
handed them over to the solicitors. In such a case the right of the solicitors would 
be only, as I think, to hold the deeds subject to all the rights, legal and equitable, 
affecting them in the hands of Lewis; and, therefore, their right was, as I conceive, 
subject to a prior right in the plaintiff in respect of his mortgage of September, 
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1839. I do not think there is any distinction between these deeds and the other 
deeds in the hands of the solicitors. 

The result, therefore, is, that the decision of WieraMm, V.-C., will be affirmed in 
every respect, and this appeal must, therefore, be dismissed. KNIGHT-BRUCE, 
L.J., concurs with me in thinking that the costs of the appeal must in that case 
follow the event, and so be paid by the defendants, because the appeal reproducing 
litigation on points, manifestly, in the opinion of both members of this court, 
properly decided by the vice-chancellor, has taken a range widely beyond the narrow 
and restricted part of the case, on which alone my learned brother entertains any 
doubt. 

It is unnecessary to say that the question raised at the Bar, whether, if the lien 
had been established, it would have extended to the debts due to all the successive 
firms, or only to that due to the last firm; whether, in short, according to the 
doctrine laid down in Re Forshaw (4), the lien of a solicitor is affected by his taking 
a partner, does not arise in this case. On that point we express no opinion. 


Appeal dismissed with costs. 


CUCKSON v. STONES 


[Court oF QuEEN’s Bencw (Lord Campbell, C.J., and Erle, J.), November 22, 25, 
1858] 


[Reported 1 E. & E. 248; 28 L.J.Q.B. 25; 32 L.T.0.S8. 242; 
5 Jur.N.S. 8387; 7 W.R. 134; 120 E.R. 902] 


Master and Servant—Wages—Incapacity for work—-Sickness—Hmployer’s liability 
to pay wages during servant’s convalescence. 

By an agreement in writing dated Dec. 30, 1848, the plaintiff agreed that he 
would serve the defendant as a brewer for a period of ten years and the defen- 
dant agreed to pay him £2 10s. a week during that time. The plaintiff served 
the defendant until Christmas, 1857, when, through illness, he became unable 
to perform his services, but he continued to receive his weekly wage until 
March, 1858. He then went away for a change of air for thirteen weeks, 
during which he received no wages, and on his return he resumed his work. 
In an action by him to recover wages in respect of the thirteen weeks, 

Held: the contract being still in force there should have been no suspension 
of the weekly payments by reason of the plaintiff’s inability to work through 
illness, and, therefore, the plaintiff was entitled to succeed. 


Notes. Applied: K v. Raschen, [1874-80] All E.R.Rep. 1018; Warren v. 
Whittingham (1902), 18 T.L.R. 508. Distinguished: Niblett v. Midland Rail. Co. 
(1906), 23 T.L.R. 240. Considered: Storey v. Fulham Steel Works Co. (1907), 28 
T.L.R. 306. Applied: Warburton v. Co-operative Wholesale Society, [1917] 1 K.B. 
663; Browning v. Crumlin Valley Collieries, [1926] All E.R.Rep. 182. Considered : 
Maloney v. St. Helens Industrial Co-operative Society, Ltd., [1982] All E.R.Rep. 
437. Applied: Marrison v. Bell, [1939] 1 All E.R. 745. Referred to: Loates v. 
Maple (19038), 88 L.T. 288; Nordman v. Rayner and Sturges (1916), 83 T.L.R. 87; 
Price v. Guest, Keen and Nettlefolds, [1917] 1 K.B. 780; Lind v. Johnson, 
[1937] 4 All E.R. 201; Petrie v. Macfisheries, Ltd., [1939] 4 All E.R. 281; Rom. 
ford Ice and Cold Storage Co. v. Lister, [1955] 8 All E.R. 460; Orman v. Saville 
Sportswear, Ltd., [1960) 3 All E.R. 105. 
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As to summary determination of contract of service, see 25 Hauspury’s Laws 
(3rd dn.) 485 et seq.; and for cases see 84 Dicest (Repl.) 71 et seq. 


Case referred to: ' 
rarer vy. Cornelius (1858), 6 C.BiN:S;236; 28: Li.J.C.P. 85; 32 L.T.0:85 62; 
22 J.P. 724; 4 Jur.N.S. 1110; 6 W.R. 749; 141 E.R. 94; 84 Digest (Repl.) 
82, 534. 


Also referred to in argument : 

R. v. Madington, 3 Burr.8.C. 675. 

R. v. Wintersett (1783), Cald. Mag. Cas. 298; 34 Digest (Repl.) 141, 966. 

Wallis v. Warren (1849), 4 Exch. 361; 7 Dow. & L. 58; 18 L.J.Ex. 449; 14 
L.T.O.8S. 108; 154 E.R. 1252; 84 Digest (Repl.) 128, 8635. 

Beale v. Thompson (1804), 4 East, 546; 1 Smith, K.B. 144; 102 E.R. 940; affirmed 
sub nom. Thomson v. Beale (1813), 1 Dow, 299, H.L.; 84 Digest (Repl.) 97, 
684. 

Melville v. De Wolf (1855), 4 E. & B. 844; 24 L.J.Q.B. 200; 25 L.T.0.8. 127; 
a9 J.P. 628; 1 Jur.N:8. 158;.8 WR: 401: 8 C.L:R. 9607 119 BRS oles 
Digest (Repl.) 421, 3253. 

Stavers v. Curling (1836), 8 Bing.N.C. 855; 2 Hodg. 237; 3 Scott, 740; 6 L.J.C.P. 
41; 1382 E.R. 447; 12 Digest (Repl.) 481, 3584. 

Chandler v. Grieves (1792), 2 Hy. Bl. 606, n.; 126 E.R. 780; 41 Digest 236, 763. 

De Medina v. Norman (1842), 9 M. & W. 820; 11 L.J.Ex. 820; 152 E.R. 347; 
30 Digest (Repl.) 418, 618. 

Aspdin v. Austin (1844), 5 Q.B. 671; 1 Dav. & Mer. 515; 18 L.J.Q.B. 155; 8 Jur. 
309; 114 E.R. 1402; 12 Digest (Repl.) 681, 5251. 


Rule Nisi obtained by the defendant to enter the verdict for him or for a nonsuit, 
and, demurrer by the plaintiff in an action by the plaintiff to recover wages tried at 
Derbyshire Assizes, before Str ALEXANDER CockBurRN, ©.J., where a verdict was 
returned for the plaintiff, with £32 10s. damages. 

The declaration stated that, by a memorandum of agreement, dated Dec. 30, 1848, 
between the plaintiff of the one part, and one Watts, since deceased, and the defen- 
dant of the other part it was agreed that the plaintiff, in consideration of £20 paid 
by them to the plaintiff on the execution of the agreement, and also in consideration 
of weekly and other payments, the plaintiff agreed with them that he should well 
and truly serve the defendant and Watts for ten years as a brewer. Watts and the 
defendant, in consideration of the premises, agreed with the plaintiff that they 
should pay him £20 on the execution of the agreement, and should find and provide 
the plaintiff with a dwelling-house for his own occupation, and also coals during the 
whole of the term of ten years, and should pay him the weekly sum of £2 10s. 
during the term of ten years. Although all things had happened and been per- 
formed in order to entitle the plaintiff to the performance of the promise of the 
defendant, yet the defendant, after Watts’ death, refused to permit the plaintiff 
to continue in his service under the agreement, and to earn his weekly wages, and 
refused to pay the plaintiff the sum of £2 10s. a week for thirteen weeks. 

The fourth plea, which was pleaded to so much of the declaration as related to 
the claim for wages, stated that the plaintiff was not, during any part of the time 
in respect of which such wages were claimed, ready, willing, or able to render, and 
did not, in fact, during any part of such time, render the agreed or any service in 
manner and form as alleged. Issue was joined on this plea, and it was demurred to. 

It was proved at the trial that the plaintiff had, under this agreement, served the 
defendant until Christmas, 1857, when he had an attack of rheumatic gout, which 
made him unable to perform his services. He received, however, his weekly wages 
until the following March, when he went to Brixton for a change of air, and was 
absent thirteen weeks, during which he received no wages, and for which period the 
present action was brought. Afterwards he returned and resumed his services. 
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Serjeant Hayes, having obtained a rule on the part of the defendant to set aside 
the verdict, it was arranged that the rule and the demurrer should be argued 
together. 


Mellor, Q.C., and Mundell for the plaintiff. 
Serjeant Hayes for the defendant. 


Cur. adv. vult. 


Nov. 25, 1858. LORD CAMPBELL, C.J., delivered the following judgment 
of the court.—We are of opinion that this plea is good, being pleaded only to the 
claim for wages, and it appeared that the plaintiff was not, during any part of the 
time in respect of which such wages are claimed, ready and willing or able to render, 
and did not in fact render, the agreed or any services. We think the gist of this 
plea is, that the plaintiff during the time in question was not ready and willing to 
render, and did not render, any services, and voluntarily and wilfully refused. If so, 
we think he could not claim for wages in consideration of his services. 

It was suggested that the breach of contract could only be the subject of a cross- 
action; but the alleged breach of contract on his part seems to go to the whole 
consideration for the wages. We must treat the demurrer as if the action were 
brought for the wages only, and to avoid circuity of action it may well be considered 
that this action should be barred, so as to prevent an unjust advantage in this 
action, and to put an end to further litigation, rather than that the plaintiff should 
be allowed to recover wages when he had refused to serve, and that another action 
should be brought against him to recover them back. Therefore, on the demurrer 
to the fourth plea, we give judgment for the defendant. 

Then as to the rule for entering the verdict on the fourth plea: the verdict was 
given for the plaintiff on the fourth plea, and this was a rule to set the verdict 
aside, and to enter it on that plea for the defendant. Whether, when issue is joined 
on such a plea, a want of ability to do an act proves, in point of law, a want of 
readiness and willingness, depends on whether this want of ability is necessarily 
a breach of the contract to perform a condition precedent, or the consideration for 
the promise sued on. In an action for not adopting goods purchased, issue being 
joined on a plea that the plaintiff was not ready and willing to deliver them, the 
defendant would be entitled to the verdict, on proof that the plaintiff never was in 
possession of the goods he undertook to deliver. But looking at the nature of the 
contract sued on in the action, we think that want of ability to serve for a week 
would not of necessity be an answer to a claim for a week’s wages. In truth, the 
plaintiff was ready and willing to serve, or had been able to do so, and was only 
prevented serving during the week by the visitation of God, the contract to serve 
never having been determined. 

That leads to the consideration of the following question which was reserved at 
the trial, i.e., whether, in the circumstances, the plaintiff was entitled to recover. 
The agreement is of a very peculiar nature: that the plaintiff should serve the 
defendant and Watts in the capacity of a brewer, and teach them to brew; that 
they were to pay the plaintiff £20 on the execution of the agreement; to find him 
a house; to supply him with coals for ten years, and to pay him the weekly sum 
of £2 10s. during the said term. We concur in the observations of Wines, J., in 
Harmer v. Cornelius (1), that if the plaintiff, from unskilfulness, had been wholly 
incompetent to brew, or by the visitation of God had become, from paralysis or any 
other bodily illness, permanently incompetent to act in the capacity of a brewer 
to the defendant, we think the defendant might have determined the contract. He 
could not be considered incompetent by illness of a temporary nature; but if he had 
been struck with disease, so that he could not have been expected to return to his 
work, we think the defendant might have dismissed him and employed another 
brewer in his stead. Instead of being dismissed he returned to service; and the 
defendant and Watts, when he had been restored to them, employed him and paid 
him as before. 
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At the trial the defendant's counsel admitted that the contract was not rescinded. 
The contract being in force, we think that there was no suspension of the weekly 
payment by reason of the plaintiff's illness, or inability to work. It is allowed that, 
under this contract, there could be no deduction from the weekly sum in respect 
of his being disabled by illness from brewing one day, or week; and while the 
contract remained in force, we see no difference between his being disabled for a 
day, or a week, or a month. On the whole, therefore, we think that the verdict 
obtained by the plaintiff ought not to be disturbed, and that the rule granted for that 
purpose ought to be discharged. 


Judgment for defendant on the demurrer. 


Re MARSDEN’S TRUST 


[ Vicz-CHANCELLOR’s Court (Kindersley, V.-C.), June 8, 4, 1859] 


[Reported 4 Drew. 594; 28 L.J.Ch. 906; 88 L.T.O.S. 217; 
ba UTIN Db. OOU; T Welk, 0205.62 E.R: 228] 


Power of Appointment—Ewercise—lI'raudulent exercise—Evercise to benefit per- 
son not intended to be benefited—Appointee ignorant of purpose of appointor. 
Property was settled upon trust for C.M. for her life and after her death upon 

trust to pay one quarter of the income to her husband for his hfe, and, subject 
thereto, upon trust for such of C.M.’s children as she should appoint, and in 
default of appointment, for her children equally. Shortly before her death C.M. 
appointed the whole property, after her death and subject to her husband's 
interest, in favour of her eldest daughter. It was C.M.’s intention that her 
daughter would hand over one-half of the property to C.M.’s husband, and give 
him a life interest in the remaining one-half. The whole purpose of the appoint- 
ment was for his benefit. The daughter stated that she was wholly ignorant 
of the appointment until after C.M.’s death, and that she had not made any 
bargain or agreement with reference to the funds appointed to her. 

Held: although the court would not set aside an appointment on a mere sus- 
picion that it had been exercised from a wrongful motive, it would do so if 
there were acts from which it could draw a legitimate inference that it had 
been exercised from an improper or corrupt motive; if there was such proof, it 
was not necessary, to constitute a fraud, that the appointee should be aware 
of the appointment or of the intention of the appointor; in the present case 
there was clear evidence that C.M. intended so to exercise the power as to defeat 
its real purpose, which was to appoint among children; and, accordingly, the 
appointment would be set aside. 

Notes. Followed: Topham v. Portland (1862), 81 Beav. 525. Considered: Rank- 

ing v. Barnes (1864), 8 New Rep. 660; Topham v. Portland (1869), 5 Ch. App. 40. 


Distinguished: Roach v. Trood (1876), 38 Ch.D. 429. Explained: Re Crawshay, 


Crawshay v. Crawshay, [1886-90] All I}.R.Rep. 724. Considered: Re Crawshay, 
Hore-Ruthven v. Public Trustee, [1948] 1 All .R. 107. Referred to: Henty v. 
Wrey (1882), 19 Ch.D. 492; Re Nicholson's Settlement, Moloney v. Nicholson. 
[1938] 5 All E.R. 582; Re Stimpson, Chadderton v. Simpson, [1952] J All E.R. 963. 
As to fraud on a power, see 380 Hatssury’s Laws (8rd Edn.) 275 et seq.; and for 
cases see 87 Dicrst (Repl.) 388-889. 
Case referred to: 
(1) Lady Wellesley v. Earl of Mornington (1855), 2 K. & J. 148; Jur.N.S. 1202: 
69 E.R. 728; 37 Digest (Repl.) 878, 1135. | 
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Also referred to in argument : 

Wright v. Goff (1856), 22 Beav. 207; 25 L.J.Ch. 803; 27 L.T.0.8. 179; 2 Jur.N.S. 
481; 4 W.R. 522; 52 E.R. 1087; 37 Digest (Repl.) 887, 1199. 

Rowley v. Rowley (1854), Kay, 242; 2 Eq. Rep. 241; 23 L.J.Ch. 275; 23 L.T.0.8. 
55; 18 Jur. 3806; 69 E.R. 103; 87 Digest (Repl.) 392, 1236. 

Huguenin v. Baseley (1807), 14 Ves. 273; 83 E.R. 526; 40 Digest (Repl.) 600, 
1025. 

Birley v. Birley (1858), 25 Beav. 299; 27 L.J.Ch. 569; 81 L.T.0.8, 160; 4 Jur.N.S. 
315; 6 W.R. 400; 538 E.R. 651; 37 Digest (Repl.) 386, 1185. 

Askham v. Barker (1850), 12 Beav. 499; 50 E.R. 1152; 37 Digest (Repl.) 378, 


1182. 

M' Queen v. Farquhar (1805), 11 Ves. 467; 82 E.R. 1168, L.C.; 37 Digest (Repl.) 
B90, 1275. 

Daubeny v. Cockburn (1816), 1 Mer. 626; 85 E.R. 801; 87 Digest (Repl.) 385, 
TSH. 


Campbell v. Home (1842), 1 Y. & C. Ch. Cas. 664; 7 Jur. 365; 62 E.R. 1062; 
37 Digest (Repl.) 389, 1212. 

Fearon v. Desbrisay (1851), 14 Beav. 6385; 21 L.J.Ch. 505; 51 E.R. 428; 37 
Digest (Repl.) 380, 1146. 

Watt v. Croyke. (1856), 3 Sm. & -G.. 362326 LiJoCh, 211. 287. 0 Se 4a 
Jur.N.S. 56; 65 E.R. 695; 37 Digest (Repl.) 361, 993. 

Beere vy. Hofimister (1856), 23° Beav. 101; 26. 12d-Ch. L177; 28 InTOss2 fa, 
3 Jur.N.S. 78; 53 E.R. 40; 87 Digest (Repl.) 380, 1148. 

Carver v. Bowles (1831), 2 Russ. & M. 301; 9 L.J.0.8.Ch. 91; 389 E.R. 409; 37 

' Digest (Repl.) 369, 1046. 

Wheate v. Hall (1809), 17 Ves. 80; 84 E.R. 31; 40 Digest (Repl.) 768, 2530. 

Vane v. Lord Dungannon (1804), 2 Sch. & Lef. 118; 40 Digest (Repl.) 680, *320. 

Lysaght v. Royse, 2 Sch. & Lef. 151. 

Butcher v. Jackson (1845), 14 Sim. 444; 60 E.R. 480; 37 Digest (Repl.) 379, 1144. 

King v. King (1857), 1 De G. & J. 663; 27 L.J.Ch. 29; 80 L.T.0.8. 177; 4 Jur.N.S. 
721; 6 W.R. 85; 44 E.R. 881, L.JJ.; 48 Digest 776, 2167. 


Petition by Isabel Charlotte Martin, the eldest child of Charlotte Martin (formerly 
Marsden) praying that certain canal shares which had been appointed to her might 
be transferred out of court to her, the respondents being the younger children of 
Charlotte Martin, who claimed that the appointment was invalid. 

By an indenture dated Oct. 14, 1886, certain canal shares were vested in trustees 
upon trust to pay the annual income of the shares to Charlotte Marsden for her 
own use and benefit during her hfe, or until she should attempt or agree to sell, 
assign, mortgage, charge or otherwise dispose of the same by way of anticipation; 
and it was provided that, if she did so, her interest in them should cease as if she 
was dead. Subject to this proviso the shares were limited, after the death of 
Charlotte Marsden, as to one-fourth part of the income, to any husband she might 
leave surviving, for his hfe. The indenture then directed that the trustees of the 
shares should hold them upon trust, from and after the decease of the said Charlotte 
Marsden, that the said canal shares should, subject and without prejudice to the 
trust thereinbefore declared in favour of any husband who should survive her, 
remain and be in trust for all and every or such one or more exclusively of the 
others or other of the children or child or other issue of the said Charlotte Marsden, 
with such provisions for the respective maintenance, education and advancement at 
such age, day or time, or respective ages, days or times, and if more than one, in 
such parts, shares and proportions, and charged with such annual sums of money 
and limitations over for the benefit of the said children and issue, or some or one 


of them, and upon such conditions and with such restrictions and in such manner 


as the said Charlotte Marsden, whether covert or sole, and if under coverture, not- 
withstanding such coverture, should, by any deed or deeds, instrument or instru- 


ments, to be by her sealed and delivered in the presence of and attested by two or 


— 


~_— 


\ 
rc 
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more credible witnesses, or by her last will and testament in writing, or any codicil 
or codicils in writing, or any writing in the nature of or purporting to be a will or 
codicil, to be by her signed and published in the presence of and attested by the like 
number of credible witnesses, from time to time direct or appoint, and in default of 
such direction or appointment, and so far as any such direction or appointment, 
if incomplete or partial, should not extend, in trust for all and every the children 
or child of the said Charlotte Marsden, who, being a son, should attain the age of 
twenty-one years, or being a daughter or daughters, should attain that age, or marry 
under that age, with the consent of her or their parent or parents, guardian or 
guardians, for the time being, and to be divided between or amongst the said 
children, if more than one, in equal shares as tenants in common. 

On Nov. 22, 1836, Charlotte Marsden married William John Martin, and there 
were six children born of that marriage, one of whom died an infant. By a deed- 
poll, dated July 24, 1857, Charlotte Marsden exercised the above-mentioned power 
of appointment, and appointed the canal shares after her decease, and subject to 
her husband’s life-interest in the one-fourth of the income, to her daughter Isabel 
Charlotte Martin, in case she lived to attain twenty-one years of age, absolutely. 
Charlotte Martin died on Aug. 7, 1858, intestate; and Isabel Charlotte Martin 
attained her majority on Nov. 20 in the same year. She then applied to the trustees 
of the deed of 1836 to hand over to her the funds to which she was entitled, under 
the deed of appointment; but they refused to do so without the sanction of the 
court, and in February last the surviving trustee transferred the trust-funds into 
court. 

It appeared from the affidavit which was made by the trustee when he paid the 
money into court, that Mr. and Mrs. Martin were residing at Brussels when she 
executed the deed of appointment; that her husband wrote to his solicitor the 
following letter : 


“July 10th, 1857. 


“Mrs. Martin wishes to make a will, of which she has the power under her 
-Iarriage-settlement, leaving to her eldest daughter Isabel Charlotte the whole 
of the property, provided she, the said Isabel Charlotte, will, on coming of age, 
make over to her father one-half of the said property, giving him at the same 
time a life-interest in the other half. If the above cannot with perfect safety 
be done, then let the will be in favour of the eldest daughter absolutely.”’ 


Mr. Christie, the conveyancer, was accordingly instructed to advise in the matter; 
and he ultimately drew the deed of appointment, which Mrs. Martin executed in 
favour of her daughter. Mr. Christie advised that notice of the appointment should 
be given to the trustee of the indenture of 1836, and that Mrs. Martin should have 
the assistance of a separate solicitor in the execution of the appointment. That 
was done, and the effect of it explained to her; but she was at that time in very 
bad health. After the execution of the appointment, and after Mrs. Martin’s death, 
considerable correspondence took place between the parties interested in the trust- 
funds. Isabel Charlotte Martin ultimately presented a petition, praying the trans- 
fer out of court to her of the canal shares, to which she was entitled under the 
appointment. The petition stated that Isabel Charlotte Martin was wholly ignorant, 
until after her mother’s death, of the execution of the appointment by her, and that 
she never made any bargain or agreement with any one with reference to the funds 
appointed to her. The younger children of the marriage contended that the appoint- 
ment was made on the understanding above mentioned, and was, therefore. a fraud 
upon the power, and void. 


Shapter, Q.C. (Renshawe with him), for the petitioner. 
Baily, Q.C. (Cracknall with him), for the younger children. 


KINDERSLEY, Y.-C.—The question in this case is whether the execution of a 
power of appointment is to be defeated on the ground that it is what is commonly 
called a fraud upon the power. The petitioner is the person in whose favour the 
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power has been exercised, and she insists that the appointment is good. The other 
side say it is a fraud upon the power, having regard to the circumstances of the 
case which are by no means common. 

Upon the face of the instrument the power is well executed; and the question 
is whether, under the cireumstances, it was a fraud upon the power. This power 
is in point of form a trust, to be exercised by a certain person in favour of certain 
objects of the trusts. These powers occur in a great many forms: one is, at the 
discretion of the donee with a view to accomplish some purpose for the benefit of 
certain other persons; and in such eases the persons to take under the power are 
in a great majority of instances the persons who would take in default of appoint- 
ment; but on the failure of these there are often ulterior objects. I mention this 
because it may be one thing to do an act which turns out to be to the prejudice 
of the persons who take, if there are no immediate objects of the power, and 
another thing to do an act which is to defeat the immediate objects of it. 

The purpose of such a power as this is to provide for the children of the marriage, 
but at the same time to preserve to the parent such powers as will keep the children 


under the control of the parent. The power is intended to enable the parent, when | 


the children come into existence, to distribute and deal with the property as will 
be best for the objects of the power. I need hardly say that the same rules which 
are applicable to discretionary trusts generically, must be applicable to every species 
of them. As you cannot enter into a man’s mind and so conjecture what were his 
motives, unless there are some acts from which we can draw a legitimate inference 
as to his motives, whenever there is a discretionary trust, and that discretion is 
exercised either improperly or corruptly—unless you can show that to the court, 
the court will not control the exercise of the discretion. You may have a suspicion 
that the power has been exercised from a particular motive; but if it is a mere 
suspicion, and not a matter of clear, judicial inference, you must leave it as you 
find it. When, however, we find that trustees have a discretionary trust, and it is 
proved to the satisfaction of the judicial mind that the exercise has been either 
corrupt or for purposes which have the effect of defeating, instead of carrying out, 
the trusts, then the court will not uphold that exercise of the power. 

This is, not a general, but a special power, and as to a special power, whether 
exclusive or with power to appoint among the children generally, if the donee of such 
a power attempt to exercise it in plain terms in favour of a person who is not an 
object of the power, that is no proper exercise of the power—it is no exercise of it at 
all. Ifa person having a power to appoint to A. appoints to B., that is, of course, 
void. But when the donee exercises the power so that upon the face of the instru- 
ment it is not entirely within the scope of the power—that is to say, not in favour 
of the objects of the power alone—then arises the question whether it is a fraud 
upon the power—whether it was exercised under such circumstances that the court 
will say the appointment ought not to be sustained. If a power be honestly exer- 
cised, the court will not control its exercise, though it may be exercised capriciously 
or under a prejudice for a particular child. 

In this case it is clear and proved that, for two years before this instrument was 
executed, Mr. and Mrs. Martin had had the settlement under discussion. And 
why? Because it excluded the husband from that interest which he usually has 
under a marriage-settlement of this kind. Mrs. Martin regretted that it was so; 
and I will assume that nothing could be more right than the feeling she entertained 
on the subject. They seem to have said: ‘‘We have now five children, the eldest 
will be twenty-one in a little more than twelve months; suppose an appointment 
is made to her entirely under a condition that she shall hand over one-half to the 
husband, and give him a life-interest in the other half; and as to the other four 
children, they will have nothing.’’ I do not blame them for having this idea in 
their minds; they were not aware of the moral rule which exists in courts of 


H 


equity, as to the exercise of powers. They never communicated with the daughter ~ 


on the subject till after the death of Mrs. Martin. She was in a bad state of health, 
and it was arranged that Mr. Martin should go over from Brussels to England and 
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consult their legal adviser. He, of course, advised that what they wished could not 
be done. Then the husband suggested that, still, the appointment might be made 
to the daughter absolutely. He then intended to communicate to her what had 
been the object of the appointment, and that if she thought fit she might give him 
the benefit contemplated; which I will assume was a very legitimate design. This 
was not an appointment made because the daughter was going to be married, or 
anything of that kind; the whole purpose was for the benefit of Mr. Martin. There 
was no concealment about it, but there was clear evidence of what was the design 
of Mr. Martin and also of Mrs. Martin: viz., that it was her intention to exercise 
the power so as to defeat the real purpose of the power. The exercise of the power 
by Mrs. Martin in the mode suggested was an exercise that defeated the interests 
of the real objects of the power. 

I am satisfied that this case comes within what is called a fraud upon the power, 
not imputing any bad motives to the parties; but it is clearly contrary to the scope 
of the power. In some of the cases it has been a bargain under which the donee 
of the power was to derive a benefit—that is something more than a moral fraud— 
but there is nothing of the kind here. It is not necessary that the appointee should 
be aware of the appointment; Lady Wellesley v. Earl of Mornington (1) shows that. 
Nor is it necessary to constitute fraud that the object of the donee should be to 
benefit himself alone, because, if he wishes to benefit another person not the object 
of the power, it is just the same; as, for instance, if a man stipulated to have an 
interest given to his wife. It appears to me that it is not necessary that an 
appointee should be aware of the intention; but it is necessary that the motives 
should be matter of proof. I must decide that the execution of this appointment 
is void, as being in fraud of the power; and, therefore, I cannot grant the prayer 
of this petition. 

Petition dismissed. 


R. v. BLANE 


[Court or QuEEN’s Bencu (Lord Denman, C.J., Coleridge and Irle, JJ.), June 6, 
13, 1849] 
[Reported 13 Q.B. 769; 8 New Mag. Cas. 168; 3 New Sess. Cas. 597; 
18 io, 0s 916; 18: L:7T.0.8. 2573.18 J.P. 825; 19 Fur. 254; 
116 E.R. 1458] 


Bastardy—Affiliation order—Jurisdiction of justices—Child born abroad—Mother 
domiciled abroad, though ordinarily resident in England—Return of mother 
to England. 

A single woman, a native of France, and domiciled in that country, who had 
lived in England for some thirteen years, became pregnant. She went to 
France where the child was born, but returned to England shortly after its 
birth. On an application by her for an affiliation order against the putative 
father, 

Held: the order could not be made in respect of a child born abroad. 


Notes. The Poor Law Amendment Act, 1844, s. 2, has been repealed. See now 
the Affiliation Proceedings Act, 1957, s. l ands. 3. 

Approved and Distinguished: Marshall v. Murgatroyd, [1861-73] All E.R.Rep. 
821. Distinguished: R. v. Humphrys, Ex parte Ward, [1914-15] All E.R.Rep. 
189. Approved: Tetau v. O’Dea, [1950] 2 All E.R. 695. Followed: R. v. Wilson, 
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Kx parte Pereira, [1952] 2 All E.R. 706. Doubted and Distinguished : Buckeridge 
v. Hall, [1963] 1 All E.R. 509. 

As to jurisdiction in affiliation proceedings, see 8 Haussury’s Laws (8rd Edn.) 
110; and for cases see 3 Diaest (Repl.) 441 et seq. For the Affiliation Proceedings 
Act, 1957, ss. 1 and 8, see 87 Hatspury’s Sraturns (2nd Edn.) 37, 89. 


Case referred to: 
(1) R. v. Hastbourne (Inhabitants) (1808), 4 East, 103; 102 E.R. 769; 2 Digest 
(Repl.) 170, 8. 
Also referred to in argument : 


Mostyn v. Fabrigas (1774), 1 Cowp. 161; 98 E.R. 1021, Ex. Ch.; 11 Digest 
(Repl.) 450, 886. 


Rule Nisi to quash an order made by one of the Metropolitan Police Magistrates 
on Nov. 9, 1848, adjudging the defendant to be the putative father of a bastard 
child born of Barbe Sophie Mertz, and ordering the defendant to pay her, or other 
person as in the order mentioned, certain sums of money therein specified; and also 


an order made by Middlesex Sessions in J anuary, 1849, confirming the magistrate’s - 


order. Both orders had been removed by certiorari into Court of Queen’s Bench. 

It appeared that B. S. Mertz was a single woman, a native of France, who had 
come to Iingland in 1835, and had resided continually in London until March, 1848. 
During that time, with the exception of a few months, she had served as an 
apprentice and afterwards as assistant to a milliner. In March, 1848, being then 
pregnant and near her confinement, she went to France for the purpose of her 
confinement and with the intention of returning to London ag goon as possible. 
She was delivered, in France, of a child of which she alleged the defendant to be 
the father, and returned to London in April, 1848. 


J. H. Parry and J. Brown showed cause against the rule. 
Pashley and Maynard were not called on to support the rule. 


LORD DENMAN, C.J.—Assuming that the magistrate who made this order has 
examined the law of France, and ascertained that, according to that law, the child 
is a bastard, we are clearly of opinion that children born out of this country are 
not the subject of our bastardy laws. I will only add that the principles of 
humanity are not concerned in this decision; for every destitute person in this 
country has a right to maintenance as casual poor. This great principle was broadly 
laid down by Lorp ELLENBorovcnH, C.J., in R. v. Hastbourne (Inhabitants) (1) 
(4 Kast. at p. 107). 


COLERIDGE, J.—The provisions in the Poor Law Amendment Act, 1844, re- 
specting bastardy have, certainly, modified the old law on the subject in many 
important particulars; but the foundation of the former system remains. The 
burden cast on parishes by the birth of bastard children was the foundation of that 
system; and the object was to relieve parishes from that burden. The bastardy 
provisions in the earlier statutes are referable to the birth in some parish; and, 
when it is said, in s. 71 of the Poor Law Amendment Act, 1834, 


‘‘that every child which shall be born a bastard after the passing of this Act 
shall have and follow the settlement of the mother of such child, until such 
child shall attain the age of sixteen,’’ 





there is a clear reference to the former system. The legislature in all these statutes 
is obviously dealing with bastards born in some parish; that is, in this country. 
The word ‘‘bastard,’’ therefore, has always been used by the legislature in a sense 
known to our law, and as denoting all the incidents which belong to the status of 
bastardy according to our law. If the word ‘‘bastard’’ is, on the other hand, to 
comprehend any bastard born in any part of the world, an immense field of inquiry 
must be traversed respecting the status of children according to the different laws 
of different countries. On this ground, I am of opinion that this order is bad. 
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There may be two sides to the question of policy and humanity which have been 
touched on in the argument; but I have yet to learn that it is the duty of courts 
of law to enter on such an inquiry. 





ERLE, J.—It is our duty to quash these orders. It is quite clear that our 
statutes relating to bastardy never contemplated the case of a child born a bastard 
in a foreign country. 

Rule absolute. 


GRAVES v. LEGG AND ANOTHER 


[Court or ExcHequer (Pollock, C.B., Parke, Platt and Martin, BB.), May 38, 9, 
1854] 


[Reported 9 Exch. 709; 2 C.L.R. 1266; 23 L.J.Ex. 228; 
23 L.T.0.8. 254] 


Sale of Goods—Rejection—Breach of condition—Condition precedent—Notification 
of name of ship in which goods shipped—Neglect to notify within reasonable 
time. 

By an agreement in writing the plaintiff contracted to sell and the defendants 
to buy 800 to 350 bales of wool of specified quality, to arrive at Liverpool, 
Hull, or London, deliverable at Odessa during August then next, to be shipped 
with all dispatch, etc., ‘‘the name of the ship to be declared as soon as the 
wool is shipped.’’ The wool was shipped during August and arrived at Liver- 
pool in November, and the plaintiff claimed damages for breach of the contract 
by the defendants’ refusal to accept or pay for any part of the wool. The defen- 
dants pleaded that they agreed to buy the wool for re-sale, and, as the value 
fluctuated with the market, they could only re-sell the wool when they had 
notice of its shipment and the name of the ship in which the wool was shipped 
in accordance with the terms of the contract, but that the plaintiff had not 
notified the defendants of the name of the ship as soon as the wool was shipped, 
but had delayed to do so for a long and unreasonable time and before the defen- 
dants had such notice the price had fallen in the market. 

Held: the provision in the contract that the name of the ship in which the 
wool was shipped should be notified as soon as the wool was shipped was a 
condition precedent to the defendants’ obligation to accept and pay for the wool, 
and, therefore, the defendants’ plea was good. 


Notes. The Sale of Goods Act, 1893, provides, by s. 11, when a condition is to be 
treated as a warranty and, by s. 50, the buyer’s remedy in such case: see 22 Hats- 
BuRY’S Statutes (2nd Edn.) 99, 1014, respectively. 

Considered: Rolt v. Cozens (1856), 18 C.B. 678. Applied: Pust v. Dowie (1864), 
5B. & §. 20. Referred to: Croockewit v. Fletcher (1857), 1 H. & N. 898; Gilkes v. 
Leonino (1858), 4 Jur.N.S. 587; Newson v. Smythies (1858), 28 L.J.Ex. 97; Robert 
v. Brett (1859), 6 C.B.N.S. 611; Seeger v. Duthie (1860), 7 Jur.N.S. 239; Behn v. 
Burness (1863), 3 B. & S. 751; Carter v. Scargill (1875), L.R. 10 Q.B. 564; Oppen- 
heim v. Fraser (1876), 384 L.T. 524; Kidston v. Monceau Ironworks Co. (1902), 86 
L.T. 556; Leiston Gas Co. v. Leiston-cum-Sizewell U.D.C., [1916-17] All E.R.Rep. 
329; Metropolitan Water Board v. Dick, Kerr & Co., [1917] 2 K.B.1; Huntoon Co. 
v. Kolynos (Inc.), [1930] 1 Ch. 528; Guy-Pell v. Foster, [1930] All E.R.Rep. 790; 
De Ridder (Luis), Ltd. v. André et Cie. S.A. Lausanne, [1941] 1 All E.R. 880. 
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As to conditions and warranties and as to remedy available when buyer refuses A 
to accept goods, see 84 Hatspury’s Laws (38rd dn.) 40 et seq., and 145, respec- 
tively; and for cases sec 39 DicEst (Repl.) 575 et seq. 

Cases referred to : 

(1) Campbell v. Jones (1796), 6 Term Rep. 570; 101 E.R. 708; 12 Digest (Repl.) 
482, 3589. 

(2) Boone v. Eyre (1779), 1 Hy. Bl. 278, n.; 1 Wms. Saund. 320, c.;2 Wm, Bl. 
1312; 126 E.R. 160; 12 Digest (Repl.) 472, 3526. 

(3) Pordage v. Cole (1669), 1 Wms. Saund. 819; 1 Lev. 274; 2 Keb. 042; I. Raym. 
183; 1 Sid. 423; 85 E.R. 449; 12 Digest (Repl.) 472, 3520. 

(4) Hllen v. Fonp4ieol), 6 lixch., 494~ 30 I,J bx, 241; 17 bed (O08. 822 I ae 
451; 155 E.R. 609; 12 Digest (Repl.) 473, 3530. 


Also referred to in argument : C 
Cutter v. Powell (1795), 6 Term Rep. 320; 101 E.R. 573; 12 Digest (Repl.) 463, 
S454, 


Ollive v. Booker (1847), 1 Exch. 416; 17 L.J.Ex. 2.3; 454 ER. IT: sub nom. 
Olive v. Booker, 10 L.T.O.S. 137; 41 Digest 326, 1839. 

Pishmongers’ Co. v. Robertson (1843), 5 Man. & G. 131; 6 Seott, N.R. 56; 134 D 
E.R. 510; sub nom. London City Fishmongers’ Mystery v. Robertson, 12 
L.J.C.P. 185; 13 Digest (Repl.) 804, 1181. 


Demurrer in an action for breach of contract by the defendants’ refusal to accept 
or pay for any part of certain bales of wool in accordance with the terms of the 
contract. 

The declaration stated that the plaintiff agreed to sell to the defendants, and the JR 
defendants agreed to buy of the plaintiff, about 300 or 350 bales whitewashed 
Douskoy fleece wool, to arrive, at 104d. per pound, laid down either at Liverpool, 
Hull, or London, deliverable at Odessa during August then next, old style, to be 
shipped with all dispatch, warranted fair average quality, but should they prove 
otherwise, to be taken with a fair allowance, which it was mutually agreed between 
buyer and seller should be assessed by Messrs. Hughes and Ronald, subject to the Ff 
safe arrival of the wool in good condition at any of the ports stated, and the names 
of the ships to be declared as soon as the wool was shipped, customary allowances, 
payment cash in fourteen days, less £1 10s. per cent. discount, from the date of 
finishing loading, which agreement being made afterwards, the wool, being 838 bales 
of wool of the quality and description in the agreement mentioned, was during 
the month of August, old style, delivered, by the growers thereof at Odessa, to the 
agents of the plaintiff in that behalf, and was with all dispatch then shipped there 
on board a ship, called the Science, which then sailed from Odessa with the wool 
on board and afterwards, on Nov. 22, 1853, arrived at Liverpool with the wool on 
board, sate and in good condition, and according to the terms of the contract; aver- 
ment of notice to the defendants, and of the lapse of reasonable time after arrival, 
and of performance by the plaintiff of all conditions. Breach, that the defendants H 
would not accept or pay for the wools or any part thereof. 

The defendants pleaded that they agreed with the plaintiff to buy the wool for 
the purpose of re-selling it in the way of the defendants’ trade and business of wool 
dealers, and thereby acquiring gains and profits, that wool is an article that fluc- 
tuates greatly in price in the market, and that the defendants could only re-sell 
the wool when, and not before, the defendants had notice of its being shipped, and T 
when, and not before, the name of the ship in which it was so shipped had been 
declared according to the contract which the plaintiff at the time of making of the 
agreement had notice; and the defendants further said that, although the plaintiff 
had such notice, yet the plaintiff did not declare to the defendants, or either of 
them, the name of the ship in which the wool was shipped at or within the time 
at or within which the plaintiff was by the agreement bound to declare, that is to 
say, as soon as such wool was so shipped, but omitted so to do, and delayed and 
omitted so to declare the name of the ship in which the wool was so shipped, or 
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to give the defendants any notice of its being so shipped for a long and unreason- 
able time after it had been so shipped; and the defendants had not notice of the 
shipment of the wool, or of the name of the ship in which it had been so shipped, 
until after the expiration of a long and unreasonable time after it had been so shipped, 
and that after the plaintiff was bound to and ought to have given and declared it, 
and ought and could have done so; and the defendants further said that between 
the time that the name of the ship ought to have been declared, according to the 
agreement, and the time when it was first declared to the defendants or when they 
first had any notice of the ship having sailed with the wool on board thereof, the 
price of wool in the market had greatly fallen, and the wool thence continually 
remained so fallen in price, and that the wool, when the name of the ship was 
first declared and when the defendants first had notice or knowledge of its having 
been so-shipped, would sell or could be sold only for a much less sum of money 
than it would have done at the time when the plaintiff ought to and could have 
declared the name of the ship, or given the defendants such notice; wherefore the 
defendants did not nor would accept or pay for the wool. 
Demurrer by the plaintiff and joinder. 


Blackburn for the plaintiff. 
C. E. Pollock for the defendants. 


Cur. adv. vult. 


May 9, 1854. PARKE, B., delivered the following judgment of the court.—In 
this case, the question raised by these pleadings is whether the provision that the 
names of the vessels should be declared as soon as the wools were shipped was a 
condition precedent to the defendants’ obligation to accept and pay for the wools 
according to the contract stated in the declaration, and under the circumstances 
stated in the plea. This contract, we think, is to be construed with reference to 
some of those circumstances. It is stated in the plea that the wool was bought, 
with the knowledge of both parties, for the purpose of re-selling in the course of 
the defendants’ business; that it is an article of fluctuating value, and not saleable 
until the names of the vessels in which it was shipped should have been declared 
according to the contract. The declaration having averred, according to s. 57 of the 
Common Law Procedure Act, 1854 [repealed], the performance of conditions prece- 
dent generally, the defendants proceed in this plea to specify this condition of 
declaring the names of the vessels as one on the breach of which they insist. The 
loss which they aver to have sustained by that breach is immaterial. The only 
question is whether the performance of the agreement was a condition precedent 
or not to the defendants’ contract to accept and pay for the goods. 

In the numerous cases on the subject in which it has been laid down that the 
general rule is to construe covenants and agreements to be dependent or indepen- 
dent according to the intent and meaning of the parties to be collected from the 
instrument, and of course to the circumstances legally admissible in evidence, with 
reference to which it is to be construed, one particular rule well acknowledged is, 
that where a covenant or agreement goes to part of the consideration on both sides. 
and may be compensated in damages, it is an independent covenant or contract. 
and an action might be brought for the breach of it, without averring performance 
in the declaration under the old system of pleading, and under the new the denial 
of such performance would be bad; and Campbell v. Jones (1) and Boone v. Hyre (2) 
are instances of the application of the rule. But then it appears, as Mr. Sent. 
Witu1aMs observes, in Pordage v. Cole (3) (1 Wms. Saund. at pp. 820 d, 820 e) and 
Pottock, C.B., in delivering the judgment of this court in Ellen vy. Topp (4), adopts 
the observation : 


“The reason of the decision in these and other similar cases, besides the in. 
equality of the damages, seems to be, that where a person has received part of 
the consideration for which he entered into the agreement, it would be unjust 
that because he had not the whole, he should, therefore, be permitted to enjoy 
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that part without either payment or doing anything for it. Therefore, the law 
obliges him to perform the agreement on his part, leaving him to his remedy 
to recover any damage he may have sustained in not having received the whole 
consideration.’ 


He goes on to observe that it must appear upon the record that the consideration 
was executed in part. This may appear by the instrument declared on itself, 
whereby a valuable right, part of the consideration, is conveyed, as in Campbell v. 
Jones (1), or Boone v. Eyre (2), or by averment in pleading. When that appears, 
it is no longer competent for the defendants to insist upon the non-performance of 
that which was originally a condition precedent; and this is more correctly ex- 
pressed, than to say it was not a condition precedent at all. 

In this case, if the stipulation that the names of the vessels should be stated as 
soon as the wools were shipped was originally a condition precedent, it is so still. 
No other benefit was taken under the contract itself as the consideration for the 
promise to pay the money, than the shipment and delivery of the goods by the 
named vessels, nor was any subsequently received by the acceptance of the goods, 
or any part thereof. After such acceptance, the defendants would have been bound 
to pay the price, or the residue of it, and could not have insisted on the neglect to 
name in due time; but if there had been any such neglect, they would nevertheless 
have had their remedy for the damage by cross-action on the contract to declare 
the names. In the state of things on this record, the simple question is whether 
this contract was originally a condition precedent or not. Looking at the nature 
of the contract, and the great importance of it, to the object with which the contract 
was entered into with the knowledge of both parties, we think it was a condition 
precedent, quite as much indeed as the shipping of the goods at Odessa with all 
dispatch after the end of August; and with respect to the shipment itself, counsel 
for the plaintiff did not venture to contend that the performance of the plaintiff's 
contract in that respect was not a condition precedent. The defendants, therefore, 
have a right to object to fulfil the contract on their part, as the plaintiff did not 
fulfil his, though they could no longer object to the plaintiff's non-performance, had 
they afterwards taken any benefit under the contract. 


Judgment for defendants. 


I 
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GUNDRY v. PINNIGER 


[Court or APPEAL IN CHANCERY (Lord Cranworth and Knight-Bruce, L.JJ.), 
March 4, 5, 1852] 


[Reported 1 De G.M. & G. 502; 21 L.J.Ch. 405; 18 L.T.0O.S. 325; 
16 Jur. 488; 42 E.R. 647] 


Will—N ext-of-kin—Time for ascertainment of class—Death of person whose next- 
of-kin referred to in will. 

‘‘Next-of-kin’’ mean next-of-kin at the death of the party whose next-of-kin 
are spoken of in the will, so long as there is nothing in the will to make such 
a construction an tale 

Bequest of a fund on trust for T. for life with remainder to her children at 
twenty-one, but if T. died without issue ‘‘to pay or assign and transfer’’ the 
fund to P. if then living, but, if then dead, to the next-of-kin of P. in a 
legal course of distribution ex parte materna. TT. died without issue after the 
death of P. 

Held: the class of next-of-kin were to be ascertained at the death of P. and 
not at the death of T., and as at that date T. was next-of-kin ex parte materna, 
she was not excluded by being also next-of-kin ex parte paterna. 


Notes. The rules of descent on intestacy, in case of deaths after 1925, are dealt 
with by the Administration of Estates Act, 1925, s. 46 (9 Haussury’s SraTuTes 
(2nd Edn.) 751-753), and as amended, in the case of deaths after 1952, by the 
Intestates Estates Act, 1952, s. 1 (82 Hatspury’s Srarures (2nd Edn.) 116-119). 

Apphed: Cable v. Cable (1858), 16 Beav. 507. Followed: Bullock v. Downes 
(1860), 8 L.T. 194. Distinguished: Pinder v. Pinder (1860), 29 L.J.Ch. 527. Fol- 
lowed: Re Hutchinson, Carter v. Hutchinson, [1919] 2 Ch. 17. Considered: Re 
EF Gansloser’s Will Trusts, Chartered Bank of India, Australia and China v. Chilling- 
~~ worth, [1951] 2 All E.R. 936. Referred to: Abbott v. Middleton, Ricketts v. 
Carpenter (1858), 28 L.J.Ch. 110; Re Ford, Patten v. Sparks (1895), 72 L.T. 5 

As to gifts to next-of-kin and time for ascertainment of class, see 839 Hauspury’s 
Laws (8rd Edn.) 1042; and for cases see 44 Diarst 879 et seq. 





Case referred to: 
'G (1) Warburton v. Loveland d. Ivie (1828), 1 Hud. & B. 623; 17 Digest (Repl.} 
OM iS va 


Also referred to in argument: 
Say v. Creed (1847), 5 Hare, 580; 16 L.J.Ch. 861; 11 Jur. 608; 67 E.R. 1041; 
44 Digest 882, 7392. 
H Beck v. Burn (1844), 7 Beav. 492; 138 L.J.Ch. 319; 2 L.T.O.S. 515; 8 Jur. 348; 
49 E.R. 1156; 44 Digest 1077, 9293. 
Clapton v. Bulmer (1840), 10 Sim. 426; affirmed, 5 My. & Cr. 108; 9 L.J.Ch. 261; 
5 Jur. 477; 41 E.R. 812, L.C.; 44 Digest 885, 7416. 
Viner v. Francis (1789), 2 Bro.C.C. 658; 2 Cox, Eq. Cas. 190; 29 E.R. 865; 44 
Digest 763, 6218. 
I Knight v. Gould (1833), 2 My. & K. 295; Coop. temp. Brough. 240; 89 E.R. 956, 
L.C.; 44 Digest 516, 3356. 
Gould v. Kemp (1834), 2 My. & K. 804; 39 E.R. 959, L.C.; 38 Digest (Repl.) 825, 
380. 
Urquhart v. Urquhart (1844), 18 Sim. 613; 2 L.T.O.S. 438; 8 Jur. 161; 60 E.R. 
239; 44 Digest 882, 7387. 
Ware v. Rowland (1847), 15 Sim. 587; 16 L.J.Ch. 427; 11 Jur. 622; affirmed 
(1848), 2 Ph. 635; 17 L.J.Ch. 147; = L.T.O.8. 305; 12 Jur. 165; 41\E.R. 
1089, L.C.; 44 Digest 880, 7372 





404 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


Booth v. Vicars (1844), 1 Coll. 6; 18 L.J.Ch. 147; 2 L.T.0.8. 807; 8 Jur. 76; 
63 E.R. 297; 44 Digest 897, 7564. 

Bird v. Luckie (1850), 8 Hare, 301; 14 Jur. 1015; 68 E.R. 375; 44 Digest 883, 
7394. 

Leeming v. Sherratt (1842), 2 Hare, 14; 11 L.J.Ch. 423; 6 Jur. 663; 67 IL.R. 6; 
44 Digest 1137, 9839. 

Toldervy v. Colt (18386), 1 M. & W. 250; Tyr. & Gr. 824; 1 Y. & C.Ex. 621; 
L.J.Ex. Eq. 25; 150 E.R. 427; 44 Digest 485, 3046q. 


a 


Appeal by the defendants from a decision of Str Jonn Romitty, M.R., reported 
14 Beav. 94, on a construction summons to determine, whether the persons to take 
under the will, as next-of-kin of N. T. 8. Ponting (the person mentioned in the 
will) were to be ascertained at his death or at the death of Mary Lucy Tuckey (the 
tenant for life) being the period of distribution of the fund; and if so ascertained 
at the death of N. T. S. Ponting, whether Mary Lucy Tuckey was entitled to take 
under the description of next-of-kin ex parte materna, notwithstanding that she 
was also next-of-kin ex parte paterna or whether the defendants, the Ashes, were 


entitled as coming within the description of next-of-kin ex parte materna alone. 


Str Jonn Romitty, M.R., held that the next-of-kin were to be ascertained at the 
death of N. T. S. Ponting and that Mary Lucy Tuckey became entitled to the fund 
as next-of-kin materna notwithstanding that she was also his next-of-kin paterna. 

The testatrix, by her will in 1808, gave the residue of her stock in the 
Consolidated Bank Annuities to trustees, for the benefit of her grandniece, 
Mary Lucy Ponting, with a bequest over to Nicholas T. 8S. Ponting in 
case she died before twenty-six, or married. In 1810 the testatrix made a codicil 
to her will, whereby after reciting that Mary Lucy Ponting had since married John 
Tuckey, upon which event no separate provision had been made for her or her 
issue, she revoked the bequest of the stock, consisting of a fund of £4,316 three 
per cent. consols, and gave the same to trustees in trust for her grandniece, Mary 
Lucy Tuckey, for life, with remainder to her children at twenty-one; but in case 
she died without issue (which event happened), or they should all die before their 
shares became payable, then, upon trust, after the decease of Mary Lucy Tuckey, 
to pay, or assign, and transfer the stock unto her grand-nephew, Nicholas T. 8. 
Ponting, if he should be then living; but if he should be then dead, then unto 
the next-of-kin of her grand-nephew, in a legal course of distribution ex parte 
materna. 

The testatrix died in 1886. Nicholas T. S. Ponting died in 1836, leaving his sister 
Mary Lucy Tuckey, and some first cousins once removed, ex parte materna of the 
name of Ashe. Mary Lucy Tuckey died without issue in 1849, at which period the 
defendants, the Ashes, were the next-of-kin of N. T. S. Ponting. 

The defendants, the Ashes, appealed. 


Hobhouse for the plaintiffs, the executors taking no interest in the question. 
Sir William Page-Wood and J. V. Prior for the defendants. 
Bethell and Lloyd for the personal representative of Mrs. Tuckey. 


LORD CRANWORTH, L.J.—Neither of us entertains any doubt that Sir Jonn 
Rommiy, M.R., has come to a right conclusion on the construction of this will. 
It is very difficult, if not impossible, to reconcile all the cases on the subject; but 
the view that I take is, that with all this difference there is a great cardinal rule 
to be observed, as laid down by Burron, J., in Warburton v. Loveland d. Ivie (1), 
with regard to the construction of statutes, namely, to adhere as closely as possible 
to the literal meaning of the words used. If we depart from this, we launch into 
a sea of difficulties which it is not easy to fathom. In the course of the argument 
I have been putting to myself various combinations of cireumstances, as to which, 
‘+f we could ask the testatrix in her grave what she intended, she would probably 
say that she had not contemplated them, but would nevertheless wish the words 
she had used to be adhered to. It is, however, useless to speculate on these mat- 
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ters. The conclusion at which I arrive is, that the words ‘‘next-of-kin’’ mean 
next-of-kin at the death of the party whose next-of-kin are spoken of, and there is 
nothing in the will to make this construction absurd. 


KNIGHT-BRUCE, L.J.—I cannot go so far as to say that I entertain no doubt, 
but I think that the decision of Str Joun Rosy, M.R., is correct. 


Appeal dismissed. 


HARDCASTLE v. SOUTH YORKSHIRE RAILWAY AND 
RIVER DUN CO. 


[Court or Excurquer (Pollock, C.B., Martin, Bramwell and Watson, BB.), 
January 11, 21, 1859] 


[Reported 4 H. & N. 67; 28 L.J.Ex.. 189; 32 L.T.0.8. 297; 
23 J.P. 183; 5 Jur.N.S. 150; 7 W.R. 326; 157 E.R. 761] 


Negligence—Occupier of land—ILnability to trespasser—Reservoir seven yards from 
public footpath—Duty of owner to fence. 

Where an excavation is made at some distance from the public way and a 
person falling into it would be a trespasser upon the owner’s land before he 
reached it the owner will not be liable. The true test of legal hability is whether 
the excavation is substantially adjoining the public way. 

The defendants owned a reservoir built on their land which was unfenced and 
more than seven yards from a public footpath. On May 22, 1858, T.H. walked 
along this footpath, but, instead of continuing along it, strayed off it by mistake 
on to the defendants’ land, fell into the reservoir, and was drowned. In an 
action under the Fatal Accidents Act, 1846, the plaintiff, the widow and ad- 
ministratrix of T.H., alleged that the defendants were negligent in not having 
fenced off the reservoir. 

Held: by straying off the public footpath, T.H. was a trespasser on the defen- 
dants’ land before reaching the reservoir; as the reservoir did not substantially 
adjoin the footpath, the defendants were under no obligation to fence it; and, 
therefore, the action failed. 





G2 


Notes. Considered: Binks v. South Yorkshire Rail. and River Dun Co. (1862), 
3B. & S. 244. Referred to: Hounsell v. Smyth (1860), 7 C.B.N.S. 731; Bolch v. 
rr Smith (1862), 10 W.R. 387; R. v. Dant (1865), Le. & Ca. 567; Pearson v. Cox 
(1877), 2 C.P.D. 369; Latham v. Richard Johnson ¢ Nephew, Ltd., [1911-13] All 
E.R.Rep. 117; Coleshill v. Manchester Corpn., [1928] 1 K.B. 776; Caseley v. Bristol 
Corpn., [1944] 1 All E.R. 14; Jacobs v. L.C.C., [1950] 1 All E.R. 787. 
As to the duty of an occupier of premises to ‘ealtteacin: see 28 Hatsspury’s Laws 
(8rd Edn.), 58, 54; and for cases see 36 Diarstr (Repl.) 70-72. 





I Cases referred to: 
(1) Barnes v. Ward (1850), 9 C.B. 392; 19 L.J.C.P. 195; 14 Jur. 834; 187 E.R. 
945; 7 Digest (Repl.) 289, 148. 
(2) Blyth v. Topham (1607), Cro. Jac. 158; 79 E.R. 139; 7 Digest (Repl.) 294, 
(yas 


Also referred to in argument : 
Deane v. Clayton (1817), 7 Taunt. 489; 1 Moore, C.P. 203; 2 Marsh. 577; 129 
K.R. 196; 2 Digest (Repl.) 375, 517. 
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Coupland v. Hardingham (1813), 3 Camp. 398, N.P.; 7 Digest (Repl.) 289, 147. 

Firmstone v. Wheeley (1844), 2 Dow. & L. 208; 18 L.J.Ex. 861; 7 Digest (Repl.) 
310, 270. 

R.v. Whitney (1835), 7 C. & P. 208; 26 Digest (Repl.) 384, 929. 

Jordin v. Crump (1841), 8 M. & W. 782; 11 L.J.Ex. 74: 5 Jur. 1118; 151 E.R. 
1256; 2 Digest (Repl.) 875, 518. 

Bird v. Holbrook (1828), 4 Bing. 628; 2 Man. & Ry.M.C. 198; 1 Moo. & P. 607; 
6 L.J.0.8.C.P. 146; 180 E.R. 911; 48 Digest 436, 630. 

Manchester, Sheffield and Lincolnshire Rail. Co. v. Wallis (1854), 14 C.B. 218; 
« Ry. & Can. Cas. 709; 3 Saund. & M. 18; 23 L.J.C-P. 85.18 12. 138s 
Jur. 268; 2 W.R. 194; 189 E.R. 88; sub nom. Wallis v. Manchester, Sheffield 
and Lincolnshire Rail. Co., 2 C.L.R. 573; 22 L.T.0.8. 286; 88 Digest (Repl.) 
330, 251. 

Roberts v. Great Western Rail. Co. (1858), 4 C.B.N.S. 506; 27 L.J-C.P. 266; 22 
J.P. 723; 4 Jur.N.S. 1240; 140 E.R. 1188; 38 Digest (Repl.) 405, 640. 


Rule Nisi obtained by the defendants to enter verdict in an action for damages 
under the Fatal Accidents Act, 1846, brought by the plaintiff, the widow and adminis- 
tratrix of Thomas Hardcastle, alleging negligence against the defendants in not 
having fenced a reservoir on their land. 

On the night of May 22, 1858, Hardcastle left Rotherham to walk to Sheffield 
along an ancient footpath which led from the one place to the other, but instead of 
his taking a turning to the right and going over a bridge, it appeared that he must 
have continued to walk straight on and went into a reservoir, which was not fenced 
off, belonging to the defendants, and he was drowned. ‘The plaintiff alleged that the 
defendants ought, and were bound, to have properly fenced off such reservoir to 
prevent accidents to passengers along the public footpath. The defendants denied 
that they were bound to fence off the reservoir, considering its position in reference 
to the footpath. 

At the trial at the Yorkshire Assizes, before Martin, B., the jury found a verdict 
for the plaintiff for £50 damages. Leave was reserved to move to set the verdict 


aside and enter a verdict for the defendants. A rule nisi was, accordingly, obtained 
by the defendants. 


Overend, Q.C., for the plaintiff, showed cause against the rule. 
Atherton, @.C., and Cleasby for the defendants supported the rule. 


Cur. adv. vult. 


Jan. 21, 1859. MARTIN, B., delivered the following judgment of the court.— 
This was an action tried before me at the last assizes for Yorkshire. The jury 
found a verdict for the plaintiff, and the defendants had leave to move to enter the 
verdict for them upon the traverse of an averment in the declaration that the defen- 
dants were bound to fence a reservoir mentioned therein. ‘The parties had also 
leave to amend the pleadings, and the plaintiff, before the argument upon the rule 
obtained by the defendants to enter the verdict for them, made an amendment. It 
is material to refer to it, because we think that, not only upon the traverse but 
upon the facts of the case, as proved at the trial, the defendants are entitled to 
our judgment. 

The plaintiff was the widow and administratrix of Thomas Hardcastle, who was 
drowned on May 22, 1858; the defendants are the proprietors of a navigation called 
the Dun Navigation. On the night of May 22, 1858, the intestate left Rotherham 
to walk to Sheffield, but was drowned in the place hereafter described. The action 
was brought against the defendants under Lord Campbell’s Act [Fatal Accidents, 
1846]. The defendants’ predecessors were the proprietors of the navigation, and 
about twenty-four years ago they made a new cut, which consisted of a large 


reservoir, out of which there were two branches, one a canal for the boats to navigate: 


A 





wr 
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on, and the other was for the water to flow away. The division between these two 
branches was a buttress or projecting wall; the water for the canal passing on the 
one side, the water going through the bye-wash passing on the other. There was 
an ancient footpath from Rotherham to Sheffield, which passed along the bye-wash, 
was continued over it by a bridge, and then proceeded to Sheffield. The bridge 
was from seven to ten yards from the end of the buttress or projecting wall, and a 
person who continued to walk straight up the pathway along the bye-wash, and who 
did not turn a little way to the right in order to go over the bridge, would, unless 
prevented by the arm of a gate to a lock upon the canal gate, come upon a grass 
spot; and if he continued walking on would go over the buttress or projecting wall 
into the reservoir. 

It was assumed on both sides that the intestate had walked up the footway along 
the bye-wash, and then, instead of turning to the right and going over the bridge, 
continued to walk straight on, and went into the reservoir at the end of the buttress, 
and was drowned. At the trial a statement was made that the course of the way 
had been altered when the new cut was made; but no evidence was given of this, 
nor, indeed, in the course of the action alleged in the declaration founded upon it, 
and, after such a lapse of time, we think it must be taken that the present way is 
the lawful one. The authority relied on by the plaintiff was Barnes v. Ward (1), 
and with the judgment in that case we entirely concur. The facts there were, that 
the defendant, being possessed of land abutting on a public footway, excavated an 
area in the course of building a house immediately adjoining the footway, and left 
it unprotected, and a person walking in the night time fell in and was killed. The 
court held the defendant was lable; the principle of that decision was, that such an 
excavation was a public nuisance, and that an individual injury arising from such a 
nuisance was the subject-matter of an action to the party aggrieved. 

That private injury arising from a public nuisance is the subject-matter of an 
action for damages, is a doctrine as old as any in the common law, and we were of 
opinion that the state of the reservoir in the present case was a nuisance to the 
footpath, and that the plaintiff was substantially in the right, notwithstanding that 
we thought the terms of the declaration were defective, and that there was no such 
obligation to fence as is therein alleged. We should be desirous to aid the plaintiff, 
but we are of opinion that she has no right of action against the defendants. 
When an excavation is made adjoining to a public way, so that a person walking on 
it might, by making a false step, or being affected with sudden giddiness, or in 
the case of a horse or carriage, who might by the sudden starting of a horse be 
thrown into the excavation, it is reasonable that the person making such excavation 
should be lable for the consequences. But when the excavation is made at some 
distance from the way, and the person falling into it would be a trespasser upon the 
defendant's land before he reached it, the case seems to us to be different. We do 
not see where the liability is to stop. A man going off a road on a dark night, and 
losing his way, may wander to any extent; and, if the question be for the jury, no 
one can tell whether he was Hable for the consequences of his acts upon his own 
land or not. 

We think the proper and true test of legal liability is whether the excavation be 
substantially adjoining the way, and it would be very dangerous if it were other- 
Wise, and in every case it was to be left as a fact to the jury whether the excavation 
was sufficiently near to the highway to be dangerous. When a man dedicates a 
way to the public, there does not seem any just grounds in reason and good sense 
that he should restrict himself in the use of his land adjoining to any extent further 
than that he should not make the use of the way dangerous to the persons who are 
upon it and using it. To do so would be derogating from his grant; but he gives 
no liberty or licence to the persons using the way to trespass upon his adjoining 
land, and may in so doing come to misfortune; we think they must bear it, and the 
owner of the land is not responsible. If fences are to be put up, it would seem 
more reasonable they should be put up by those who use the way, or those who are 
under the obligation to repair it, than by the person who dedicates it to the public, 
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or his successors; and as we are clearly of opinion that there is no such obligation A — 
to fence as alleged in the declaration, and also that upon the above state of facts 
there is no liability, our judgment is in accordance with the principle of Blyth v. 
Topham (2) which, we think, is the true one. The rule to enter a verdict for the 
defendants must, therefore, be made absolute. 


Rule absolute. B 


GULLIVER v. COSENS 


[Courr oF Common Puxas (Tindal, C.J., Coltman, Maule and Cresswell, JJ.), 
May 31, 1845] 


[Reported 1 C.B. 788; 14 L.J.C.P. 215; 5 L.T.0.8. 199; D 
9 Jur. 666; 1385 E.R. 753] 


Animal—Cuttle straying—Distress damage feasant—Tender of amends—Ezcessive 
demand by distrainor—Payment by owner under protest without previous 
tender—Recovery of excess—Form of action. 

A party whose cattle have trespassed is, in the first instance, a wrongdoer, FR 
and the risk of estimating the amount of the damage rests on him and not on the 
party who has suffered by the trespass. Ji the owner of the cattle elects to 
make a sufficient tender before the distress and the distrainor refuses it, the 
latter becomes a wrongdoer, but a tender after distress does not entitle the 
owner to replevy the cattle. 

Where cattle are seized for distress damage feasant, the owner should make [Ff 
a sufficient tender, but if he fails to do so and pays, under protest, an excessive 
demand by the distrainor for the damage, he cannot recover the excess amount 
in an action for money had and received to his use. Where a sufficient tender 
is made by the owner before the distress his remedy is in detinue, but after the 
distress his remedy is in detinue upon a tender before the impounding. 

The defendant distrained cattle belonging to the plaintiff as damage feasant G 
and demanded £2 1ds. 9d. for their release. This sum was the defendant's 
estimate of the damage suffered, but was an excessive demand as the actual 
damage was 5s. The plaintiff, without making a previous tender, paid the 
£2, 15s. 9d. under protest and sought to recover the excess amount of £2 10s. Od. 
in an action for money had and received. 

Held: the action was not maintainable as the plaintiff’s remedy lay indetinue 4H 
after a tender before the impounding. 


Notes. Considered: Glynn v. Thomas (1856), 11 kxch. 870; Singleton v. Wil- 
liamson, [1861-73] All E.R.Rep. 859. Explained: Maskell v. Horner, [1914-15] 
All E.R.Rep. 595. Applied: Sorrell v. Paget, [1949] 2 All E.R. 609. Referred to: 
Fell v. Whittaker (1871), L.R. 7 Q.B. 120; Green v. Duckett (1883), 52 Lid aes 
435. 

As to distress damage feasant and impounding the distress, see 1 Hanspury’s 
Laws (8rd Fidn.) 677; and for cases see 18 Dicrst (Repl.) 443 et seq. 

Cases referred to: 
(1) Six Carpenters’ Case (1610), 8 Co. Rep. 146a; 77 E.R. 695; 18 Digest (Repl.) 
314,091. 
(2) Lindon v. Hooper (1776), 1 Cowp. 414; 98 E.R. 1160; 18 Digest (Repl.) 445, 
L886. 


—————e——— eel 
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(3) Barrett v. Stockton and Darlington Rail. Co. (1840), 2 Man. & G. 154; 
affirmed (1842), 8 Man. & G. 956, Ex. Ch.; affirmed sub nom. Stockton and 
Darlington Rail. Co. v. Barrett (1844), 11 Cl. & Fin. 590; 7 Man. & G. 870; 
8 Scott, N.R. 641; 8 E.R. 1225, H.L.; 42 Digest 743, 1668. 

(4) Parker v. Great Western Rail. Co. (1844), 7 Man. & G. 253; 7 Scott, N.R. 
835; 3 Ry. & Can. Cas. 568; 18 L.J.C.P. 105; 2 L.T.0.8. 420; 8 Jur. 194; 
135 E.R. 107; 42 Digest 741, 1659. 

(5) Knibbs v. Hall (1794), 1 Esp. 84; 170 E.R. 287, N.P.; 40 Digest (Repl.) 412, 
74. 

(6) Skeate v. Beale (1840), 11 Ad. & El. 983; 3 Per. & Dav. 597; 9 L.J.Q.B. 283; 
4 Jur. 766; 113 E.R. 688; 31 Digest (Repl.) 296, 4333. 

(7) Anscomb v. Shore (1808), 1 Taunt. 261; 18 Digest (Repl.) 444, 1877. 


. Also referred to in argument : 

Sheriff v. James (1823), 1 Bing. 341; 8 Moore, C.P. 334; 180 E.R. 138; sub nom. 
Shirreff v. James, 2 L.J.0.8.C.P. 5; 18 Digest (Repl.) 444, 1878. 

Browne v. Powell (1827), 4 Bing. 230; 12 Moore, C.P. 454; 5 L.J.0.8.C.P. 159; 
130 E.R. 757; 18 Digest (Repl.) 444, 1875. 

Hills v. Street (1828), 5 Bing. 37; 2 Moo. & P. 96; 6 L.J.0.S.C.P. 215; 1380 E.R. 
973; 18 Digest (Repl.) 345, 936. 

Ashmole v. Wainwright (1842), 2 Q.B. 837; 2 Gal. & Dav. 217; 11 L.J.Q.B. 79; 
6 Jur. 729; 114 E.R. 325; 8 Digest (Repl.) 16, 76. 

Jones v. Tarleton (1842), 9 M. & W. 675; 1 Dowl.N.S. 625; 11 L.J.Ix. 267; 
6 Jur. 848; 152 E.R. 285; 8 Digest (Repl.) 163, 1048. 


Rule Nisi obtained by the plaintiff to enter verdict in his favour for £2 10s. 9d. 
in an action for money had and received by the defendant to the plaintiff’s use. 
The plaintiff had paid, under protest, £2 15s. 9d. which was the defendant's 
estimate of the damage suffered. The defendant pleaded nunquam indebitatus. 
At the trial at the Sussex Assizes, the jury found that the actual damage suffered 
was 5s. and ALpERSON, B., directed a nonsuit, with leave to the plaintiff to enter 
f verdict in his favour and subsequently the plaintiff obtained a rule nisi accordingly. 

A flock of sheep belonging to the plaintiff had strayed on to the defendant’s land 
and were seized for distress damage feasant by the defendant who refused to 
restore them except on payment of £2 15s. 9d., which was the defendant’s estimate 
of the damage done by the sheep. ‘The plaintiff paid the £2 15s. 9d. under protest. 
The actual damage was found to be 5s., and the plaintiff sought to recover the 
excess £2 10s. 9d. in an action for money had and received. The defendant con- 
tended that an action for money had and received was not maintainable and that 
where an exorbitant demand was made for compensation the only remedy was 
replevin. 





ep) 





Serjeant Channell and Johnson, for the defendant, showed cause against the rule. 
Serjeant Dowling and Bovill, for the plaintiff, supported the rule. 


TINDAL, C.J.—I am of opinion that the rule, that has been obtained in this 
case, to enter a verdict for the plaintiff, ought to be discharged. The question at 
issue seems to me to depend upon the consideration on which of the parties has 
the law cast the onus of estimating the amount of damage done to the owner of 
the land. The party whose sheep have trespassed is, in the first instance, the 

J wrongdoer; it is, therefore, upon him that the risk of estimating the amount of 
damage ought to rest, and not upon the party who has suffered by the trespass. If 
the owner of the cattle elects to make a tender of sufficient amends before the 
distress, and the distrainor refuses it, the latter becomes a wrongdoer, but a tender 
after distress does not entitle the owner to replevy his cattle. 

The rule of law cannot be more clearly stated than is done by Lorp Coxr, C.J., 
in The Six Carpenters’ Case (1) (8 Co. Rep. at p. 147a) : 


“Vide the book in 30 Ass., fo. 179, pl. 88, John Matrever’s case: it is held 
by the court, that, if the lord, or his bailiff, comes to distrain, and, before the 
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distress, the tenant tenders the arrears upon the land, there the distress taken 
for it, is tortious. The same law for damage feasant, if, before the distress, he 
tenders sufficient amends; and therewith agrees Y.B. 7 Edw. 8, fo. 8, pl. 17, 
in the matter of St. Mark’s case; and so is the opinion of Hutu to be under- 
stood, in Y.B. 18 Hen. 4, fo. 17, pl. 14, which opinion is not well abridged in 
[FirzHersert’s ABRIDGMENT] title Trespass, pl. 180. Note, reader, this dif- 
ference, that tender upon the land before the distress, makes the dis- 
tress tortious; tender after the distress, and before the impounding, 
makes the detainer, and not the taking, wrongful: tender after the 1m- 
pounding makes neither the one nor the other wrongful; for, then it comes too 
late, because then the cause is put to the trial of the law, to be there deter- 
mined. But, after the law has determined it, and the avowment has return 
irreplevisable, yet, if the plaintiff makes him a sufficient tender, he may have 
an action of detinue for the detainer after, or he may, upon satisfaction made 
in court, have a writ for the re-delivery of his goods.”’ 


It appears to me, that, when the present plaintiff found he was too late to make a 
tender, so as to entitle himself to replevy the sheep and to succeed in an action 
of replevin, his proper course was, to make a tender of sufficient amends to cover 


the damage sustained; and, in the event of the defendant refusing to accept the ~ 


sum tendered, and deliver up the sheep, he should have brought detinue; for they 
were held by the defendant merely as a pledge. In that case, the hazard of the 
sufficiency of the tender would fall, as it ought to do, on the owner of the cattle. 

It has been urged that here a tender was unnecessary, inasmuch as the sum de- 
manded for compensation was exorbitant. That argument, however, as it seems 
to me, is answered by saying that the risk of determining the real amount of damage, 
is not by law imposed upon the defendant. This I should be disposed to hold 
upon principle, and independently of the authority of Lindon v. Hooper (2), which 
I am unable to get over, and which I am not aware has been overruled ; and, though 
cases have occurred in which it has been decided that an excessive demand dispenses 
with a tender, yet those were cases where the law made it incumbent on the 
defendant correctly to ascertain the amount of his demand. Barrett v. Stockton 
and Darlington Rail. Co. (3) and Parker v. Great Western Rail. Co. (4) range 
themselves within this class. Knibbs v. Hall (5) and Skeate v. Beale (6) follow the 
doctrine of Lindon v. Hooper (2). Upon authority, therefore, as well as upon 
principle, I am of opinion that the verdict which has been entered for the defendant, 
ought to stand. 


COLTMAN, J.—I also think the law has, with sufficient distinctness, pointed out 
the course which the plaintiff ought to have pursued. And, if he has brought a 
difficulty upon himself by departing from that course, he has no right to complain. 
The objection to bringing an action for money had and received, instead of tender- 
ing amends and replevying, is that which has been stated by Trnpat, C.J., namely, 
that it would remove from the owner of the cattle the burthen of ascertaining the 
precise amount of compensation due, and cast it upon the other party, who, in the 
absence of a tender, is no wrongdoer. The case differs essentially from that of 
Parker v. Great Western Rail. Co. (4). There, the company, by refusing to carry 
the plaintiff's goods, without being paid an exorbitant sum, in contravention of the 
provisions of the acts of parlament by which their concerns are regulated, became 
wrongdoers. Nor can it be said that in this case the money was extorted by duress. 
Duress of goods implies an unlawful detention of them, which has not occurred here, 
the sheep having been lawfully taken. I am unable to distinguish the present 
case from Lindon v. Hooper (2), and I know of nothing to prevent its being treated 
as a subsisting authority. For these reasons, I think the rule should be discharged. 


MAULE, J.—I also am of opinion that, under the circumstances of this case, 
money had and received is not the proper form of action. The defendant had an 
undoubted right to distrain the plaintiff's sheep, and to keep them until the damage 
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done was satisfied. If a sufficient tender had been made before the impounding, the 
defendant would have been bound to restore them; otherwise not. The question is, 
whose duty it is to ascertain the amount of damage sustained. If that duty were 
by law cast upon the distrainor, it would manifestly be throwing a very inconvenient 
burthen upon the innocent party. It seems to me to be quite clear that this duty 
rests upon the party who inflicts, and not upon him who suffers, the injury. That 
being so, the defendant is not a wrongdoer because he may have too highly esti- 
mated the compensation due to him. 

It is said that the plaintiff ought to be permitted to maintain this action, because 
he is, under the circumstances, precluded from bringing a replevin. The reason 
why he has not that remedy, is, that he has sustained no wrong. His proper course 
was, to make a tender of sufficient amends; and, if the defendant, upon such tender, 
refused to restore the sheep, to bring an action of detinue, as suggested by Lorp 
Coxe, C.J., in The Six Carpenters’ Case (1). Anscomb v. Shore (7)—where it was 
held that an action on the case lay not for the detention of the goods after a tender 
made of sufficient amends—goes very far to show that money had and received is 
not maintainable in this case; inasmuch as it shows that the distrainor was not a 
wrongdoer. 


CRESSWELL, J.—The plaintiff in this case has brought an action for money had 
and received by the defendant to his use. The defendant, in answer, says, the 
payment was made voluntarily, with full knowledge of all the facts, and therefore 
it is not recoverable back. On the part of the plaintiff it is suggested that the 
payment was made under a species of duress—a wrongful detainer of his sheep. 
According to the rule laid down in The Six Carpenters’ Case (1) it appears that there 
has been no such wrongful detainer of the plaintiff’s sheep. That ground therefore 
fails. The payment appears to me to have been made for the purpose of avoiding 
all question or dispute as to the right to distrain. The plaintiff cannot, therefore, 
now turn round and recover back the money which he so paid upon an adequate 
consideration. 








Rule discharged. 
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HARVEY v. POCOCK AND OTHERS 


[Courr or Excuequer (Lord Abinger, C.B., Gurney and Rolfe, BB.), June 12, 
1843] 


[Reported 11 M. & W. 740; 12 L.J.Ex. 484; 1 L.T.0.8. 290; 
| 152 E.R. 1003] 
Distress—For rent—lIllegal distress—Seizure of weaver’s looms in work—Other 
goods sufficient to satisfy rent due-—Damages—Measure. 

A landlord distrained for rent due, and among other goods seized some looms 
then at work which belonged to the tenant, who was a weaver. The looms 
were not distrainable in law as there was sufficient without them to satisfy the 
rent due. The tenant paid the amount of the rent and the costs of the distress 
in order to redeem the goods. In an action by the tenant for trespass for 
unlawful seizure of his goods, 

Held: the landlord was a trespasser ab initio only as to the goods which were 
not distrainable, and the tenant was entitled to nominal damages only and not 
to the whole amount paid by him to redeem the goods. 

Notes. Applied: Owen and Smith (trading as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd., [1934] All E.R.Rep. 734. Referred to: Price v. Woodhouse (1847), 
1 Exch. 559; Freeman v. Rosher (1849), 13 Jur. 881; Attack v. Bramwell (1863), 
9 Jur.N.S. 892; Canadian Pacific Wine Co. v. Tuley, [1921] 2 A.C. 41%. 

As to illegal distress, see 12 Hatspury’s Laws (3rd Edn.) 167; and for cases see 
18 Dicest (Repl.) 859 et seq. As to trespass ab initio, see 38 Hauspury’s Laws 
(3rd Edn.) 747; and for cases see 43 Dicrst 394. Fors. 19 of the Distress for Rent 
Act, 1737, see 6 Hatssury’s Statutes (2nd Edn.) 155. 


Cases referred to: 
(1) Dod v. Monger (1704), 6 Mod. Rep. 215; Holt, K.B. 416; 87 E.R. 967, NF 
18 Digest (Repl.) 857, 1053. 
(2) Six Carpenters’ Case (1610), 8 Co. Rep. 146 a; 77 E.R. 695; 18 Digest (Repl.) 
314, 591. 


Also referred to in argument : 

Biggins v. Goode (1882), 2 C. & J. 364; 149 H.R. 155; sub nom. Briggins v. Goode, 
2 Tvre447 ; id. Ex, 1297 18 Disest (Repl.) 380, 1304. 

Proudlove v. Twemlow (1888), 1 Cr. & M. 3826; 3 Tyr. 260; 2 L.J.iix. 111; 149 
E.R. 424; 18 Digest (Repl.) 880, 1309. 

Gillard v. Brittan (1841), 1 Dowl.N.S. 424; 8 M. & W. 575; 11 L.J.Ex. 183; 151 
E.R. 1168; 48 Digest 424, 493. 

Sowell v. Champion (1838), 6 Ad. & El. 407; 2 Nev. & P.K.B. 627; Will. Woll. & 
Dav. 667; 7 L.J.Q.B. 197; 112 E.R. 156; 17 Digest (Repl.) 188, 396. 


Etherton v. Popplewell (1800), 1 East, 189; 102 E.R. 55; 18 Digest (Repl.) 330, - 


738. 
Dye v. Leatherdale and Simpson (1769), 3 Wils. 20; 95 E.R. 910; 18 Digest 
(Repl.) 446, 1900. 
Gargrave v. Smith (1691), 1 Salk. 221; 91 E.R. 196; 18 Digest (Repl.) 446, 1890. 
Rule Nisi obtained by the defendants for a new trial or a reduction of damages 
to 15s. or to 1s., in an action for trespass brought by the plaintiff, the tenant against 
the defendants, the landlord and his agents, for breaking and entering the plaintiff's 
dwelling house distraining for £8 rent due his goods, including six looms in work 
(there being sufficient without them to satisfy the rent) and impounding them until 
the plaintiff was obliged to pay £8 and 15s. 6d. costs, in order to release his goods. 
The defendants pleaded s. 19 of the Distress For Rent Act, 17387. 
At the trial Gurney, B., directed the jury that the distraining of the looms entitled 
the plaintiff to a verdict for the value of the goods so taken and, as no damage 
had been proved, it was for the jury to say whether the plaintiff should be awarded 


A 


D 


i 





3 


av) 


£: 
ae, 





Hf 


Ex.] HARVEY v. POCOCK (Lorp Asrinarr, C.B.) 413 


any greater damages than the amount the plaintiff had paid to redeem his goods. 
The jury found a verdict for the plaintiff and awarded £8 15s. 6d. damages. Subse- 
quently the defendants obtained a rule nisi for a new trial or a reduction of 
damages to 15s. 6d. or a nominal Is. 

The defendants’ distress was made for £8 due from the plaintiff, who was a 
willow-weaver, for rent of the house and premises occupied by him. Among the 
goods included in the inventory were six looms then at work, and without which 
there was sufficient on the premises to satisfy the distress. Nothing was removed, 
nor was any injury whatever done to any of the goods. The defendants remained 
in possession for five days, when the plaintiff paid the rent due, together with 
15s. 6d. for costs, and the distress was withdrawn. 


Jervis and H. James for the plaintiff, showed cause against the rule. 
Kelly and Hugh Hill for the defendants supported the rule. 





LORD ABINGER, C.B.-Dod v. Monger (1) is undoubtedly a very strong 
authority for the defendants. The Sir Carpenters’ Case (2) leaves it an open 
question how far the party becomes a trespasser ab initio as to the whole distress 
by an excess as to part. It is very reasonable that he should not, but that his 


_) liability should be limited according to the doctrine laid down by Lorp Hott, C.J., 


in Dod v. Monger (1). This is only a constructive trespass as to the looms, and yet 
the plaintiff is asking for damages to the amount of the whole rent. It is the same 
as if the goods had been sold, and the value of the looms had been returned to him. 
The rule will be absolute for a new trial, unless the plaintiff consents to reduce the 
verdict to nominal damages. 


GURNEY and ROLFE, BB., concurred. 


Rule absolute for a new trial. 


WILD v. HARRIS 


[Court or Common Puieas (Wilde, C.J., Coltman, Cresswell and Williams, JJ.), 
April 24, June 12, 1849] 


[ Reported 7 C.B. 999; 7 Dow. & L. 114; 18 L.J.C.P. 297; 
13 L.T.O.8. 283; 13 Jur. 961; 187 E.R. 395] 


Breach of Promise—Promise to marry by married man-—Constderation—Action 
by promisee—Competency. 

In an action for breach of promise of marriage the plaintiff said that in con- 
sideration of her promising to marry the defendant he promised to marry her, 
that accordingly she remained unmarried and had always been ready and willing 
to marry him, but that he had failed to marry her and at the time of making 
the promise and thenceforward had been married to another woman. 

Held: although the plaintiff was never bound by her promise to marry the 
defendant, he being married at all material times, her promise involved a fur- 
ther promise that she would remain single for a reasonable time, and that 
constituted a sufficient consideration to entitle her to sue on the contract and 
recover damages for its breach. 


Notes. Followed: Millward v. Littlewood (1850), 5 Exch. 775. Considered - 
Liverpool Adelphi Loan Association v. Fairhurst (1854), 18 Jur. 191. Distin- 
guished: Spiers v. Hunt, [1908] 1 K.B. 720; Wilson v. Carnley, [1908-10] All 
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F..R.Rep. 120; Siveyer v. Allison, [1935] 2 K.B. 408. Applied: Shaw v. Shaw, 
[1954] 2 All E.R. 688. Referred to: Hall v. Wright (1859), E.B. & KH. 765; 
Beachey v. Brown (1860), 6 Jur.N.S. 845; Fender v. Mildmay, [1937] 8 All E.R. 
402. 

As to breach of promise of marriage, see 19 Hanspury’s Laws (8rd Edn.) 769-774 ; 
and for cases see 27 Diarst (Repl.) 22-35. 


Cases referred to in argument : 
Harvy v. Gibbons (1676), 2 Lev. 161; 83 E.R. 499; 12 Digest (Repl.) 229, 1712. 
Nerot v. Wallace (1789), 8 Term Rep. 17; 100 E.R. 482; 12 Digest (Repl.) 292, 
2200. 
Caines v. Smith (1847), 15 M. & W. 189; 3 Dow. & L. 462; 15 L.J.Hx. 106; 6 
L.T.O.S. 876; 153 E.R. 816; 27 Digest (Repl.) 27, 48. 


Application by the defendant for a rule nisi to arrest judgment in an action of 
assumpsit for breach of promise of marriage. 

The declaration stated that in consideration that the plaintiff, being sole and 
unmarried, at the request of the defendant had promised to marry him within a 
reasonable time, he, the defendant, then promised to marry her within a reasonable 
time. Confiding in this promise the plaintiff had remained unmarried and, until 
she had notice that the defendant was married, ready and willing to marry him. 
She said that, although a reasonable time had elapsed since the making of the 
defendant’s promise, and before the commencement of the suit, yet he had wholly 
neglected his promise and had not married her, but, on the contrary, at the time 
of making his promise and from thenceforward, he had been married to a woman 
whose name was unknown to the plaintiff. At the trial, before Mautr, J., a verdict 
was found for the plaintiff, damages £10. 


Huddlestone, for the defendant, moved for a rule nisi to arrest judgment. 


Cur. adv. vult. 


June 12, 1849. WILDE, C.J., delivered the following judgment of the court.— 
This was a motion in arrest of judgment. The action was for breach of promise 
of marriage, and the declaration stated that, in consideration that the plaintiff, 
being sole and unmarried, at the request of the defendant, promised to marry him 
within a reasonable time, he promised to marry her within a reasonable time. It 
went on to aver that the plaintiff remained sole and unmarried and had always 
been ready and willing to marry the defendant, but that he disregarded his promise, 
and at the time of making his promise, and from thenceforward, was and continued 
married, and that the plaintiff was ignorant of the defendant’s marriage at the time 
of the making of his promise. 

On behalf of the defendant it has been contended that, inasmuch as the declara- 
tion discloses that he was a married man at the time of the making of the alleged 
promise—so that the plaintiff was not bound by her promise to marry the defendant 
__there was a total absence of consideration. But the declaration alleges a promise 
by the plaintiff to marry the defendant within a reasonable time, which involves 
within it a promise to remain single for a reasonable time, and this the plaintiff 
avers that she did do. That is consideration enough. The defendant's promise to 
marry the plaintiff within a reasonable time was not absolutely impossible of per- 
formance, for, his wife might have died within a reasonable time, and so he would 
have been in a condition to perform his promise to the plaintiff. 

The authority referred to by my brother Cress wELL in the course of the argu- 
ment—Brooke’s ABRIDGMENT, tit. ConpiTions, pl. 119—seems to recognise the 
principle which must govern this case. There a woman infeoffed a man upon 
condition that he (being then a married man) should marry her within a reasonable 
time. The feoffee infeoffed another person, and he another, and so on. The man 
died, being still married, whereupon the original feoffor entered as for condition 
broken, and it was held that it was a lawful condition, for the feoffee’s wife might 
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WA have died within a reasonable time. It would be strange, indeed, to allow the 
defendant to rely upon his own wrong—to set up his fraudulent concealment of his 
marriage—in order to discharge himself from his promise, the plaintiff having per- 
formed her part of the consideration by remaining unmarried and ready to marry 
the defendant, until she discovered that he was already a married man. We, 
therefore, think there is no ground for this application. 


IB Rule refused. 





LOCKWOOD v. WOOD 


[Court or ExcHequer CHAMBER (Tindal, C.J., Coltman, Erskine and Maule, JJ.. 
D and Gurney, B.), June 17, November 27, 1843, April 23, 1844] 


[Reported 6 Q.B. 50; 13 L.J.Q.B. 865; 3 L.T.0.8. 189; 8 Jur. 543; 
115 E.R. 19] 


Market—Tolls—Exemption—Inclusion of stallage. 
Market—Tolls—Exemption—Need to prove certain and reasonable immemorial 
custom—Custom contrary to general law. 

By letters patent granted by Charles I, a weekly market and two fairs at E., 
with certain tolls and profits, were granted to one G.H. and his heirs, through 
whom the plaintiff claimed. By a deed of 1646, made between G.H., of the 
ohne part, and four persons therein described as yeomen and byelaw men for 
the year 1646 for the township of E. on the behalf of themselves and all the 
inhabitants of EK. aforesaid mentioned in the schedule thereto annexed, of the 
other part, the byelaw men and inhabitants granted to G.H. his heirs and 
assigns the market-place at E., and G.H. covenanted that the byelaw men and 
the rest of the inhabitants, their heirs and assigns for ever, should have a free 
market within the town of E. to buy and sell all cattle and commodities, toll 
free, in as ample a manner as G.H. had by the letters patent. It was proved 
that the plaintiff was seized in fee of the freehold of the market-place, and that 

the defendant was an inhabitant of E., but it was not shown that he was either 
the heir or assignee of any of the grantees named in the schedule. The plaintiff 
claimed stallage, but the defendant contended that he was entitled under the 
deed of 1646 to place his stall on market days on the plaintiff's land without 
making any payment. 

Held: the exemption from tolls mentioned in the deed of 1646 included an 
exemption from stallage also; the inhabitants. qua inhabitants, of a town 
could not take an easement in alieno solo, or claim such a right under a 
modern grant not made by the Crown, such a claim as the inhabitants were 
making, where it had been allowed, having invariably rested on the ground of a 
custom which had existed from time immemorial, without interruption, in a 

certain place, was certain and reasonable in itself, and had obtained the force 

I of law and was in effect the common law within the place in which it extended. 
though contrary to the general law of the realm: the defendant, therefore. 

A not, as an inhabitant of E., claim exemption from stallage under the deed 

of 1646. 


a0) 


Notes. Referred to: Constable v. Nicholson (1863), 14 C.B.N.S. 230; Mercer vy. 
Denne, [1904-7] All B.R.Rep. 71; Anglo-Hellenic Steamship Co. y, Dreyfus (1913) 
108 L.T. 386; Wolstanton, Ltd., and Duchy of Laneaster vy. 
Borough Council, [1940] 3 All E.R. 101. 


Newcastle-under-I, ye 
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As to nature of custom, see 11 Hatsspury’s Laws (8rd Edn.) 158 et seq.; as to A 
reasonableness, see ibid. 162-164; as to creation, see ibid. 168-169; as to prescrip- 
tion based on presumed grant, see 12 Hausspury’s Laws (3rd Edn.) 544-545; and for 
eases see 17 Dicrst (Repl.) 3-6. 


Cases referred to: 
(1) Baker v. Brereman (1685), Cro. Car. 418; 79 E.R. 964; 17 Digest (Repl.) 15, _ 
159. B 
(2) Bree v. Chaplin, 2 Hag. & Y. 270. 
(3) Gateward’s Case (1607), 6 Co. Rep. 59 b; 77 E.R. 344; sub nom. Smith v. 
Gatewood, Cro. Jac. 152; 17 Digest (Repl.) 5, 18. 
(4) Fitch v. Rawling (1795), 2 Hy. Bl. 893; 126 E.R. 614; 17 Digest (Repl.) 15, 
165. 
(5) Abbot v. Weekly (1665), 1 Lev. 176; 83 KR. 357; 17 Digest (Repl.) 15, 163. C 
Also referred to in argument : 
Day v. Savadge (1614), Hob. 85; 80 K.R. 285; 33 Digest (Repl.) 183, 874. 
Wickam v. Hawker (1840), 7 M. & W. 68; 10 L.J.Ex. 158; 151 E.R. 679; 12 
Digest (Repl.) 214, 1574. 
Heddy v. Wheelhouse (1597), Cro. Eliz. 591; Moore, KB. 474; 78 Hm, 834; D 
13 Digest (Repl.) 18, 159. | 
Northampton Corpn. v. Ward (1745), 2 Stra. 1238; 1 Wils. 107; 938 E.R. 1155; 
33 Digest (Repl.) 471, 248. 
Newport Corpn. v. Saunders (1832), 8 B. & Ad. 411; 1 b.3.K.B. 147; 110 a 
148; 83 Digest (Repl.) 473, 269. 


Norwich Corpn. v. Swann (1776), 2 Wm. Bl. 1116; 96 E.R. 659; 83 Digest (Repl.) E 
455, 64. 

Lord Middleton v. Lambert (1884), 1 Ad. & El. 401; 3 Nev. & M.K2B. 8413 140 
E.R. 1260; 38 Digest (Repl.) 474, 297. 

Dixon v. Robinson (1686), 8 Mod. Rep. 107; 87 E.R. 68; 33 Digest (Repl.) 458, 
88. 

Bennington v. Taylor (1700), 2 Lut. 1517; 120 E.R. 835; 33 Digest (Repl.) 471, yp 
Loo . 


Withnell v. Gartham (1795), 6 Term Rep. 388; 1 Esp. $21; 101 E.R. 610; 17 
Digest (Repl.) 49, 580. 

R. v. Mashiter (1837), 6 Ad. & El. 153; 1 Nev. & P.K.B. 314; Will. Woll. & Dav. 
173; 6 L.J.K.B. 121; 112 E.R. 58; 13 Digest (Repl.) 206, 206. 

Tyson v. Smith (1838), 9 Ad. & El. 406; 8 J.P. 65; 112 E.R. 1265; sub nom. @ 
Smith v. Tyson, 1 Per. & Dav. 307; 1-Will. Woll. & Hi. "7492 ix. “Chie? 
Digest (Repl.) 3, 4. 

Foxall v. Venables (1590), Cro. Eliz. 180; 78 E.R. 436; 19 Digest (Repl.) 59, 321. 

Shelton v. Montague (1616), Hob. 118. 


Bill of Exceptions tendered by the plaintiff to a ruling of Denman, C.J., directing 
a jury to dismiss his claim against the defendant for stallage dues which, the H 
plaintiff claimed, were due to him as proprietor of a market at Easingwold. | 

At the trial of the action at the Yorkshire Summer Assizes, 1842, the plaintiff | 
declared in debt for stallage dues, due and payable to him as the proprietor of a | 
certain market and market-place in the county of York; to which declaration the | 
defendant pleaded the plea of never indebted. The plaintiff gave evidence, among 
other things, of a grant by King Charles I, im the fifteenth year of his reign, to [ 
one George Hall and his heirs, of a weekly market and two fairs in the year, at 
Easingwold, in the county of York, with certain special tolls and profits. He also 
proved the seizin in fee of the plaintiff in the said market and fairs, and the tolls 
and profits thereof; and the seizin of the plaintiff in his demesne as of fee of the 
soil and freehold of the market-place at Easingwold, and the user of the market 
by the defendant, by placing a stall upon the market-place on several market-days, 
the defendant being, as proved by the plaintiff, an inhabitant of the town of 


Easingwold. 








=e 
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The defendant gave in evidence a deed, bearing date Aug. 31, 1646, being made 
between George Hall, the grantee of the said market, of the one part, and four 
persons therein named of the other part, who were therein described as of Easing- 
wold : 


‘yeoman and byelaw men for the present year (1646) for the said township of 
Easingwold, on the behalf of themselves and all the inhabitants of Kasingwold 
aforesaid, mentioned in the schedule thereunto annexed, by and with the con- 
sent and appointment of all the inhabitants of Kasingwold aforesaid ;”’ 


the schedule thereto annexed was headed with the words ‘‘Inhabitants of Kasing- 
wold,’’ and contained considerably more than 100 names subjoined thereto. By 
that deed, the four byelaw men, and the rest of the inhabitants, gave and granted 
to George Hall, his heirs and assigns, for ever, among other things, the market- 
place at Easingwold, as described therein by certain metes and bounds; and George 
Hall thereby covenanted among other things, that the four byelaw men, 


‘and the rest of the inhabitants aforesaid, their heirs and assigns for ever, shall 
have a free market within the said town of Easingwold, to buy and sell all 
cattle and commodities whatsoever toll free, in as ample a manner and form 
as the said George Hall hath by the recited letters patent.”’ 


There was on the back of the deed an endorsement of livery of seizin having been 
given to George Hall, of the premises described in the deed, by the four byelaw 
men, by and with the consent of the inhabitants therein named. 

The whole question raised before the court turned upon the legal effect and 
operation of that deed. At the trial, the defendant’s counsel insisted that the deed 
and the other matters given in evidence amounted to a bar of the plaintiff’s claim; 
while the plaintiff's counsel, on the other hand, insisted that the deed contained 
a grant of an exemption from tolls only, and not from stallage, and that stallage was 
not included in the terms of the grant; and further insisted, that even if stallage 
was included within the terms of the exemption, the defendant not being one of the 
grantees, nor the heir or assignee of any of the grantees therein named, could not 
take the benefit thereof as an inhabitant of Kasingwold, as such inhabitants thereof 
were not incorporated; therefore, he contended the deed ought not to be admitted as 
a bar to the plaintiff's right of action. The Lord Chief Justice thereupon told the 
jury, he was of opinion that stallage was included within the terms of the exemption, 
and that the defendant, as an inhabitant of the township of Easingwold, was entitled 


_ to such exemption, and directed the jury that the deed and matters aforesaid were 


a bar to the plaintiff’s action. The plaintiff’s counsel then excepted to each of 
those points so ruled by the Lord Chief Justice, and the question is, whether such 
ruling, as to both those points, is or is not consistent with law. 


Erle (Tomlinson with him) for the plaintiff. 
Knowles (Bliss with him) for the defendant. 


Cur. adv. vult. 


April 23, 1844. TINDAL, C.J., delivered the judgment of the court in which 
after stating the facts as set out above, he continued: It is to be observed, that the 
present cause has been already, in a former stage of the proceedings, before the 
Court of Queen’s Bench upon a motion for a new trial; and that upon the arguments 
brought before the court upon that occasion, the same two points were made by 
the counsel for the plaintiff below, which form the ground of the present exception ; 
and that the Court of Queen’s Bench, after time-taken to consider, in a very 
learned judgment, in which the principal authorities are reviewed and discussed, 
declared their opinion upon the first point to be, that the exemption from toll 
mentioned in the deed included an exemption from stallage also; and after that 
judgment, it is unnecessary for us to say more than that we entirely concur therein 
and in the reasoning by which it is supported; and consequently we hold that fie 
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exception, first tendered to the direction of the learned judge at the trial, is un- 
tenable. 

With regard to the second point, viz., whether the inhabitants of Kasingwold could 
claim an exemption from stallage under the description contained in the deed, the 
Court of Queen’s Bench appear to have studiously abstained from giving any 
opinion; and both that court and the Lord Chief Justice, at the trial, have been 
desirous that such questions should be put upon the record for the purpose of a 
more formal discussion, which has accordingly been done by the course taken at 
the trial; and we, therefore, proceed to consider this second ground of objection, 
as one which is altogether open and unfettered by the judgment of the court below. 
Upon this point we are of opinion that, under the grant in question, a modern 
grant, not made by the Crown, but by a subject, the inhabitants cannot take, by 
that name or description, such an easement as that which is now under considera- 
tion, that is, a right to place their stalls on market-days in alieno solo, without 
making any payment for the same. It was admitted, in the arguments before us, 
that the inhabitants cannot take land by that description in a modern deed; indeed 
the authority of Co. Lirr., 3a, is express to that point, for, although it is added 
there, apparently by way of exception, ‘‘unless it were in ancient times when such 
grants were allowed,’ yet, that exception would probably be found to be confined 
to grants by the Crown, and to stand upon the reasons stated in Dyrer’s Reports. 
100a, pl. 70, that if the Queen grants land by her charter to the good men of the 
town of Islington without saying, to have to them their heirs, and their successors, 
rendering a rent, this is a good corporation perpetual to that extent only, and no 
other, because there a rent was reserved, etc. 

But the argument on the part of the defendant is that the present grant is not 
a grant of land, but of an easement only, or of an exemption or discharge, and that 
such an easement or matter of discharge may be claimed by prescription; and that 
as every prescription presupposes a grant, so a prescription for such a grant to the 
inhabitants of a town would be good to this day. If, indeed, the present claim 
could be considered as confined to, and resting upon, the ground of exemption and 
discharge, strictly so considered, there might perhaps be some authority for con- 
tending that the inhabitants of a parish or vill might claim an exemption from toll 
by a modern grant, and that by a private individual. For all the judges held in 
Baker v. Brereman (1) that inhabitants may prescribe for matters of discharge, as 
in modo decimandi, or to be quit of toll: and again, so a composition toll might 
have been made by a private individual, that is, by a parson with the consent of 
the patron and ordinary in favour of all the inhabitants before the restraining 
statutes : see Bree v. Chaplin (2). So also it would seem that a private individual 
might grant an exemption from toll to the inhabitants at large, and it affords some 
support to this argument that the writ De essendo quietum de tolonio lay for 
persons by royal grant, who could not have been impliedly incorporated by such 
a grant, as merchant strangers : see FirzHeRBERT’s Natura Brevium, 227 p. 

But the claim in this case is not simply to be exempt from toll, properly so called, 
but from a species of payment, which although included in the word toll in the 
deed in question, in this case is a compensation for the use of land; and the true 
nature of the claim of the inhabitants under the deed, is a claim to the grant of 
the easement of going on the plaintiff’s land, and pitching their stalls there on 
market days, without paying anything for the use of the soil; and, upon referring 
to the several authorities which have been cited in support of the validity of such 
a prescription, it will be found that the claim by the inhabitants, qua inhabitants, 
to any easement, wherever it has been allowed, has been invariably rested on the 
ground of custom, and not on that of prescription; a custom which has existed from 
‘mie immemorial, without interruption, in a certain place, and which is certain and 
reasonable in itself, obtains the force of the law, and is in effect the common law 
within the place in which it extends, though contrary to the general law of the realm. 
Tn the case of custom, therefore, it is unnecessary to look out for its origin, but in the 
case of prescription, which founds itself on the presumption of a grant that has been 
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lost by the process of time, none can have had a legal origin, where no grant could have 
been made to support it. Thus, the custom for all fishermen within a certain dis- 
trict to dry their nets on the land of another might be a good prescription; and yet 
a grant of such an easement to fishermen within the district eo nomine might well 
be held void. | | 

The first case on which the defendant’s counsel relied in argument was Gatewood’s 
Case (3). In that case, the claim was one by all the inhabitants of Hinxwold, to 
have a common of pasture over a place called Horsington Holmes; but this claim 
was set up, not as a prescription, but as a custom; and it was held that the custom 
was against law. Lorp Coxk goes on to state (6 Co. Rep. at p. 60 b): 


‘“‘But two differences were taken and agreed on by the whole court. 1. Between 
a charge on the soil of another and a discharge on his own soil. 2. Between an 
interest or profit, to be taken or had on another's soil, and an easement on 
another's soil.”’ 


But it is to be observed that all the instances put are not those of prescriptions 
or grants, but of customs—viz. the custom that every inhabitant of the town has 
paid a modus decimandi—a custom that every inhabitant of such a town shall have 
a way over such land, either to the church or market, etc.; and those, it is said, 
are good, for they are an easement, and no profit. Further, Lorp Coke says : 


‘‘Another difference was taken and agreed, between a prescription which is 
always alleged in the person, and a custom which always ought to be alleged 
in the land; for every prescription ought to have by common intendment a 
lawful beginning, but otherwise it is of a custom, for that ought to be reason- 
able, and ex certa causa rationabili (as LirrLeron saith) usitata, but need not be 
intended to have a lawful beginning.” 


A difference which points out clearly the distinction which ought to govern the 
present case—viz., that such an easement for the inhabitants of Easingwold as is 
contended for, although it might be good by custom if it existed from time imme- 
morial, yet it cannot be good by prescription, but must rest upon the grant to the 
inhabitants. 

The report of the same case in Cro. Jac., 152, will not justify the inference con- 
tended for in the argument, that the claim to an easement for the inhabitants of 
a town is good by prescription, merely on the ground that the reporter has used the 
word prescription, instead of custom, contrary to what is found in the report in 
Lorp Coxe; the question before the court, in that case, turning on the custom, and 
not on the prescription, and the attention of the reporter not being called to the 
distinction now under consideration. The same observation disposes of the weight 
of the dictum of Heratu, J., in Fitch v. Rawling (4), in which case the question 
before the court arose on the claim by custom, and the attention of the court was 
not called to the distinction between custom and prescription. Abbot v. Weekly (5) 
is a strong authority that such a claim by prescription would be bad. In trespass, 
the defendant prescribed that all the inhabitants of such a vill had been used time 
out of mind to dance on the close of the plaintiff at all times for their recreation, 
and so justified; and after verdict for the defendant, one objection taken in arrest 
of judgment was, that the claim ought to have been pleaded by way of custom in 
the vill, and not by way of prescription in a person; a case was cited, where it 
had been so adjudged on demurrer, the court held that though perhaps it would 
have been bad upon demurrer, yet if issue be taken upon it, and found by the 
verdict, it was good. No direct authority has been cited to show that such a 
prescription was good, and upon our consideration of those that have been brought 
before us, we think they negative, rather than support, the position, that the 
inhabitants of the town may by that name ‘‘prescription,’’ prescribe for an ease- 
ment, in alieno solo; and if they cannot prescribe for such rights in alieno solo 
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beyond the time of legal memory, still less can they claim such a right under a A 
modern grant. On this ground we think that the exception secondly taken at the 
trial to the direction of the learned Lord Chief J ustice must be allowed, and the 
judgment of the court below must on that ground be reversed, and a venire de novo 
awarded. 


Venire de novo. 


NIGHTINGALE v. GOULBOURN 


| LorD CHANCELLOR’s Court (Lord Cottenham, L,.C.), November 18, 1847, March 
3, 4, 8, 1848] 


[Reported 2 Ph. 594; 17 L.J.Ch. 296; 11 L.T.0.8. 169; 12 Jur. 317; D 
41 E.R. 1072] 


Charity—Benefit to community—Gift to ‘‘Chancellor of Exchequer for time being 
... to the benefit of my beloved country Great Britain.’ 

A bequest of personal estate to the Chancellor of the Exchequer for the time 

being for the benefit of Great Britain, held to be good as a charitable legacy. 


Notes. Considered: Whicker v. Hume (1851), 14 Beav. 509; Whicker v. Hume 
(1858), 7 H.L.Cas. 124; Re Tetley, National Provincial and Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. Applied: Re Smith, Public Trustee v. Smith, [1931] 
All E.R.Rep. 617. Considered: Re Strakosch, Temperley v. A.-G., [1949] 2 All 
E.R. 6. 

As to gifts beneficial to the community, see 4 Hatspury’s Laws (8rd Edn.) 226 F 
et seq.; and for cases, see 8 Dicest (Repl.) 349 et seq. 


K 


Cases referred to: 

(lj 4.-G. v. Brown (16818), 1 Swan. 265; 1 Wils. Ch. 323; 36 H.R? 364, Tis 
8 Digest (Repl.) 845, 262. 

(2) A.-G. v. eels (1824), 2 Sim. & St. 67; 2 .3.038.Ch. 189: 57 ER. oto. 
8 Digest (Repl.) 848, 246. G 

(3) A.-G. v. Dublin Corpn. (1827), 1 Bli.N.S. 312; 4 E.R. 888, H.L.; 18 Digest 
(Repl.) 287, 1060. 

(4) A.-G. v. Earl of Lonsdale (1827), 1 Sim. 105; 5 L.J.0.8.Ch. 99; 57 E.R. 518; 
8 Digest (Repl.) 421, 1116. 

(5) Mitford v. Reynolds (1842), 1 Ph. 185; 12 L.J.Ch. 40; 7 Jur. 8; 41 E.R. 602, 
L.C.; 8 Digest (Repl.) 844, 254. H 

(6) Thellusson v. Woodford (1799), 4 Ves. 227; 31 E.R. 117, L.C.; affirmed 
(1805), 1 Bos. & P.N.R. 857; 11 Ves. 112, H.L.; 44 Digest 540, 3571. 

(7) Newland v. A.-G. (1809), 3 Mer. 684; 36 E.R. 262, L.C.; 8 Digest (Repl.) 
504, 2253. 

(8) Moggridge v. Thackwell (1803), 7 Ves. 86; 82 E.R. 15, L.C.; affirmed (1807), — 
13 Ves. 416, H.L.; 8 Digest (Repl.) 450, 1462. Pe 

(9) Morice v. Bishop of Durham (1805), 10 Ves. 522; 32 E.R. 947, L.C.; 8 Digest 
(Repl.) 390, 836. 


Also referred to in argument : 
Townley v. Bedwell (1801), 6 Ves. 194; 31 E.R. 1008, L.C.; 8 Digest (Repl.) 371, 
570. 
A.-G. v. Whorwood (1750), 1 Ves. Sen. 534; 27 E.R. 1188, L.C.; 8 Digest (Repl.) 
381, 740. 





D 





L.C.Ct.] NIGHTINGALE v. GOULBOURN (Lorp Corrennam, L.C.) 421 


Vezey v. Jamson (1822), 1 Sim. & St. 69; 57 E.R. 27; 8 Digest (Repl.) 394, S64. 

Ommanney v. Butcher (1828), Turn. & R. 260; 87 E.R. 1098; 8 Digest (Repl.) 389, 
823. 

Williams v. Williams, Williams v. Kershaw (1835), 5 Cl. & Fin. 111, n.; 1 Keen, 
274,n.;5L.J.Ch. 84; 7 E.R. 346; 8 Digest (Repl.) 398, 899. 

Ellis v. Selby (1886), 1 My & Cr. 286; 5 L.J.Ch. 214; 40 E.R. 384, L.C.; 8 Digest 
(Repl.) 895, 871. 

James v. Allen (1817), 8 Mer. 17; 86 E.R. 7; 8 Digest (Repl.) 891, 839. 

Howse v. Chapman (1799), 4 Ves. 542; 81 E.R. 278, L.C.; 8 Digest (Repl.) 364, 
446. 

Kendall v. Granger (1842), 5 Beav. 300; 11 L.J.Ch. 405; 6 Jur. 919; 49 E.R. 593; 
8 Digest (Repl.) 394, 867. 

Jones v. Williams (1767), Amb. 651; 27 E.R. 422, L.C.; 8 Digest (Repl.) 344, 247. 

A.-G. v. Carlisle Corpn. (1828), 2 Sim. 487; 57 E.R. 851; affirmed (1830), 8 
L.J.O.8.Ch. 146, L.C.; 8 Digest (Repl.) 344, 251. 

Powerscourt v. Powerscourt (1824), 1 Mol. 616; 8 Digest (Repl.) 365, *191. 

West v. Knight (1669), 1 Cas. in Ch. 184; 22 E.R. 729; 8 Digest (Repl.) 342, 237. 


Appeal from a decision of Wicram, V.-C. 

The testator in the cause, Colonel Petrie, by his will dated July 18, 1848, after 
bequeathing several legacies, and having given an annuity to his widow for her life, 
gave all his residuary estate in the following terms: 


“‘T now desire, that my said trustees or trustee, shall convert all and singular 
my investments in the stocks, funds, and other securities, into money, and do 
and shall pay such money, and all other trust moneys whatever, remaining not 
disposed of, after payment of all and every the legacies, bequests, donations, 
and sums of money aforesaid, and all expenses attending the execution of the 
trusts of this my will, to the Queen’s Chancellor of the Mxchequer for the time 
being, and to be by him appropriated to the benefit and advantage of my 
beloved country, Great Britain.”’ 


‘The testator’s residuary estate, which consisted of pure personalty, amounted to 
£20,000 and a sum of £300 due upon mortgage. The Vice-Chancellor held the gift 
of the pure personalty to be a good charitable bequest, and from that decree the 
next-of-kin appealed. 


Romilly and Bell for the next-of-kin. 
Twiss and Wray for the Attorney-General. 


Mar. 8, 1848. LORD COTTENHAM, L.C.—The question in this case is, whether 
a gift to the Queen’s Chancellor of the Exchequer for the time being, to be by him 
appropriated for the benefit of ‘‘my beloved country’’ of Great Britain is a valid 
charitable bequest. The decree apples to personalty only, and therefore the ques- 
tion is not affected by the Statute of Mortmain. If the bequest is valid it must 
be as a charitable gift. I find that in the cases cited in argument of A.-G. v. 
Brown (1), A.-G. v. Heelis (2), A.-G. v. Dublin Corpn. (3) and several other cases, 
bequests for the benefit of parishes, of towns, of counties, and of provinces, have 
been held to be valid as charitable gifts. So also in A.-G. v. Earl of Lonsdale (4), 
a gift for a school in Lonsdale, and for such other purposes as the executors should 
think conducive to the good of the county of Westmoreland, was held to be a good 
charitable legacy. In Mitford v. Reynolds (5), a bequest for the benefit of the 
town of Dacca was held to be valid. In other cases, as in Thellusson v. Woodford (6) 
and Newland v. A.-G. (7), effect was given to gifts in aid of the public revenue. It is 
no objection that the particular purposes to which the gift is to be applied are not 
specified, as appears from Newland v. A.-G. (7) and in Moggridge v. Thackwell (8), 
and why, therefore, should this gift be held to be void because the purposes are 
not specified. Morice v. Bishop of Durham (9) and the other cases that were cited 
in support of the argument, that the gift in this will could not be supported, as 


422 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


being too general in its terms, and not specific enough in its objects, are not applic- 
able to this case. If, then, the gift to the government for public objects be good, a 
gift to one member of the government for public purposes must likewise be held to 
be good. Here a particular officer of the government is named, the Chancellor of 
the Exchequer for the time being, which obviates, in a great measure, the want 
of a specific direction as to the mode of applying the gift. It is clear the testator 
did not intend the gift for the Chancellor of the Exchequer’s own use; but by select- 
ing him the testator pointed out the direction for the application of the gift. I have 
no doubt that, upon the authorities which have been referred to, this is a good 
charitable gift, and that the appeal must be dismissed. 


Appeal dismissed. 


LYGO v. NEWBOLD 


[Court or Excurquer (Pollock, C.B., Parke, Alderson and Martin, BB.), 
January 13, 1854] 


[Reported 9 Exch. 302; 2 C.L.R. 449; 23 L.J.Ex. 108; 
22 L.T.0.8. 226; 2 W.R..158; 156 E.R. 130] 
Carriage of Passengers—Safety of passengers—Duty of care—Passenger trespasser 
in vehicle. 

The plaintiff, a person of full age, contracted with the defendant to carry 
certain goods for her in his cart. The defendant sent his servant with the cart, 
and the plaintiff, by the permission of the servant, but without the defendant’s 
authority, rode in the cart with her goods. On the way, the cart broke down, 
and the plaintiff was thrown out and injured: 

Held: as the defendant had not contracted to carry the plaintiff and she had 
ridden in the cart without his authority, he was not liable for the injury which 
she had sustained. 

Lynch v. Nurdin (1) (1841), 1 Q.B. 29, distinguished. 

Notes. Referred to: Waite v. North Eastern Rail. Co. (1858), E.B. & E. 728; 
Singleton v. Hastern Counties Rail. Co. (1859), 7 C.B.N.S. 287; Harris v. Perry, 
[1903] 2 K.B. 219; Shrimpton v. Hertfordshire County Council (1910), 74 J.P. 305; 
Grand Trunk Rail. Co. v. Barnett, [1911] A.C. 361; Karavias v. Callinicos, [1917] 
WN. 3828; Glasgow Corpn. v. Taylor, (1921) All E.R.Rep. 1; Pratt vo Pai 
[1923] All E.R.Rep. 512; Haseldine v. Daw d& Son, Ltd., [1941] 1 All E.R. 525; 
Lewys v. Burnett and Dunbar, [1945] 2 All E.R. 555. 

As to a carrier’s duty to trespassers, see 28 Hatspury’s Laws (8rd Edn.) 58-54; 
and for cases see 86 Dicrst (Repl.) 70-71. 


Cases referred to: 
(1). Lynch v. Nurdin (1841), 1 Q.B. 29; Arm. & HB. 158; 4 Per. ws Day. b72 19 
L.J.Q.B. 73; 5 J.P. 819; 5 Jur. 797; 1138 E.R. 1041; 86 Digest (Repl.) 33, 
150. 
(2) Wilson v. Brett (1848), 11 M. & W. 118, 152 E.R. 787; sub nom. Willson v. 
Brett, 12 L.J.Ex. 264; 12 Digest (Repl.) 251, 1949. 


Application by the plaintiff for a rule nisi to increase the amount of damages 
awarded in an action on the case for negligence. 

The declaration stated that the plaintiff retained and employed the defendant 
for reward to the defendant in that behalf, to carry and convey in and by a cart 
of the defendant’s goods and chattels of and for the plaintiff, to wit, from Carnaby 
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Street, in the county of Middlesex, to New Inn Passage, in the county aforesaid ; 
that the defendant accepted such retainer and employment, and then recelved and 
loaded the goods and chattels for the purposes aforesaid in and upon a certain cart 
of the defendant’s; yet the defendant neglected his duty in this, to wit, that the 
cart so used and employed by him in the carriage and conveyance of the goods 
and chattels was then wholly unsafe and insecure, and in an unfit and improper 
state and condition for the carriage and conveyance thereof, and the defendant so 
negligently behaved and conducted himself in the premises, that afterwards, and 
while the cart was proceeding under the care and management of a certain servant 
of the defendant’s on its way from Carnaby Street aforesaid to New Inn Passage 
aforesaid with the goods and chattels in and upon the same, by reason and in 
consequence of the negligence and improper conduct of the defendant, and of the 
insufficiency of the said cart, and of the same being unsafe and insecure, and in 
a wholly unfit and improper state and condition for the carriage and conveyance 
of the said goods and chattels, the said cart broke down, and by means thereof 
divers of the goods and chattels were broken to pieces, damaged, and spoiled; and 
also by means thereof the plaintiff, who was then lawfully and rightfully, and by 
and with the consent of the defendant riding in the cart and accompanying the goods 
and chattels in their way, to wit, to New Inn Passage aforesaid, was cast and 
thrown with great force and violence from and out of the said cart, and thereby one 
of the legs of the plaintiff was broken, and she was otherwise greatly bruised and 
injured, etc. The defendant denied liability. 

At the trial, before Potuocx, C.B., at the London Sittings after Michaelmas Term, 
1853, it appeared that the plaintiff, who was of full age, had engaged the defendant 
to carry her furniture from her house to New Inn Passage. The defendant sent 
his servant with a horse and cart to convey the goods, but did not go himself. The 
plaintiff asked the servant’s permission to ride in the cart, to which he assented. 
On the road the plaintiff expressed her fears that the cart was not safe, but, the 
defendant’s servant, having examined the cart, done some repairs to it, and ex- 
pressed his opinion that all was right, the plaintiff remained in the cart, and they 
proceeded. Shortly afterwards the cart broke down, the goods were thrown out 
and broken, and the plaintiff was also thrown out and her leg was fractured. 

The Lord Chief Baron was of opinion that, although the defendant might be 
responsible for the loss the plaintiff had sustained for the damage done to her goods, 
he was not liable for the personal injury she had suffered. The defendant’s counsel 
having admitted that the value of the goods destroyed amounted to £1 1ds., the 
verdict was entered for that sum, with leave to the plaintiff to move for a rule nisi 
to increase the amount to £25. 

Hoggins for the plaintiff moved for a rule nisi accordingly._-The question is 
whether the plaintiff is entitled to recover for the personal injury she has sustained 
by reason of the defendant’s negligence. [Pottocx, C.B.—The defendant had con- 
tracted to convey the plaintiff's goods only; and it was, therefore, no part of his 
contract to carry the plaintiff herself; and it did not appear that the defendant 
gave the plaintiff permission to ride in his cart, or that he had any knowledge of 
that fact. How can he be liable under such circumstances? Moreover, it is by 
no means clear that the defendant cannot maintain an action of trespass against 
the plaintiff for having got into the cart without his authority, and for having 
assisted in causing the injury to the cart.] The defendant's liability is founded 
upon grounds wholly independent of any contract. Lynch v. Nurdin (1) is directly 
in the plaintiff’s favour. 

Tn that case the defendant, having negligently left his horse and cart unattended 
in the street, the plaintiff, a child seven years old, got upon the cart in play, and 
another child incautiously led the horse on, and the plaintiff was thereby thrown 
down and hurt. It was held, that, though the plaintiff was a trespasser, and 
contributed to the mischief by his own act, the defendant was nevertheless liable 
for the consequences of that accident. Lorp DENMAN, C.J., in delivering the judg- 
ment of the court, says (1 Q.B. at p. 36): : 
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‘In the present case an additional fact appears. The plaintiff himself has done <A 
wrong: he had no right to enter the cart, and abstaining from doing so would 
have escaped the mischief. Certainly he was a co-operating cause of his own 
misfortune by doing an unlawful act; and the question arises, whether that 
fact alone must deprive the child of his remedy. ‘he legal proposition, that 
one who has by his own negligence contributed to the injury of which he com- 


plains cannot maintain his action against another in respect of it, has received B 
some qualifications.”’ 





After citing and commenting upon the several authorities bearing upon this point, 
the Lord Chief Justice says that the court have come to the conclusion that the 
fact of such misconduct on the part of the plaintiff is not sufficient to exempt the 
defendant from the consequences of his own neglect. 
Although the defendant was to be paid for the carriage of the plaintiff's goods, C 
and would not receive anything for the carriage of the plaintiff herself, that fact 
does not exonerate the defendant: Wilson v. Brett (2). | Parke, B.—A person who 
undertakes to provide for the conveyance of another, although he does so gratui- — 
tously, is bound to exercise due and reasonable care. The decision in Lynch v. 
Nurdin (1) proceeded wholly upon the ground that the plaintiff had taken as much 
care as could be expected from a child of tender years—in short, that the plaintiff D 
was blameless, and consequently that the act of the plaintiff did not affect the 
question; but here the plaintiff’s conduct was blameful, as she had no business to 
get up into the cart without the defendant’s permission. ALDERSoN, B.—The negli- 
gence, in truth, is attributable to the parent who permits the child to be at large. 
It seems strange that a person who rides in his carriage without a servant, if a 
child receives an injury by getting up behind for the purpose of having a ride, 
should be liable for the injury. ] 


es 


POLLOCK, C.B.—We are all agreed that there ought to be no rule. The case 
last put raises a doubt as to the authority of Lynch v. Nurdin (1), if it be applicable 
to the case where a child receives an injury from indulging in what is called ‘‘the 
natural instinct of a child,’ by getting up behind a gentleman’s carriage, there Ff 
being no servant there. I must admit that if this case were like Lynch v. Nurdin 
(1) we should not refuse a rule to show cause; but it differs essentially from that 
case, which was decided upon the ground that the plaintiff, being a child of tender 
years, could not be considered as causing any part of the injury it had sustained, but 
that the mischief was occasioned solely by the defendant’s default. On the present 
occasion, the plaintiff brought this accident wholly upon herself. She was of full @ 
age, and she got up into the defendant’s cart without any right to do so. She ought 
to have known that she had no authority to do that, and she must, therefore, take 
all the consequences of her own culpable conduct. 


PARKE, B., ALDERSON, B., and MARTIN, B., concurred. 
Rule refused. H& 
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AIKEN v. SHORT 


[Court or Excuequer (Pollock, C.B., Platt, Martin and Bramwell, BB.), June 
5, 7, 1856] 


pieported 4 Hl. & N.. 210° 25 Ld. x, 821; 27 G.T.0.8. 188; 
4 W.R. 645; 156 E.R. 1180] 


Mistake—Mistake of fact—Money paid under mistake—Right of payor to recover 
amount of payment—Proof of mistake of fact if true rendering payor liable. 
The defendant lent A. £200 on the security of his bond and an equitable 
charge on certain property. Subsequently the plaintiff purchased the property, 
subject to the charges thereon. On an application having been made to A. for 
the repayment of the £200, he referred to the plaintiff as the purchaser of the 
property, and the plaintiff paid off the charge. It afterwards turned out that 
A. had no title to the property in question. 

Held: the plaintiff could not recover back the payment of the £200 from the 
defendant as money had and received for his use. 

Per BramMwe.u, B.: In order to entitle a person to recover back money paid 
under a mistake of fact, the mistake must be as to a fact which, if true, would 
make the person paying liable to pay the money. 


Notes. lixplained: Re Bodega Co., Ltd., [1900-8] All E.R.Rep. 770. Distin- 
guished: Gasson v. Cole (1910), 26 T.L.R. 468. Considered: Archangel Saw Mills 
v. Baring and A.-G., Steam Saw Mills v. Baring and A.-G. (1921), 87 T.L.R. 857. 
Distinguished: Jones v. Waring and Gillow, [1925] 2 K.B. 612. Considered: 
Morgan v. Ashcroft, [1937] 3 All E.R. 92; Ayres v. Moore, [1939] 4 All E.R. 851; 
Weld-Blundell v. Synott, [1940] 2 All E.R. 580. Referred to: Deutsche Bank 
(London Agency) v. Beriro (1895), 1 Com. Cas. 255; Maskell v. Horner, [1915] 
3 K.B. 106; Re Thellusson, Ex parte Abdy, [1919] 2 K.B. 735; Larner v. L.C.C., 
UF [1949] 1 All ELR. 964. 

As to the recovery of money paid voluntarily under a mistake of fact, see 26 
Hauspury’s Laws (8rd Edn.) 921 et seq.; and for cases see 35 Diaust (Repl.) 158 
et seq. 





Case referred to: 
G (1) Pritchard v. Hitchcock (1843), 6 Man. & G. 151; 6 Scott, N.R. 851; 12 
L.J.C.P. 322; 134 E.R. 844; 26 Digest (Repl.) 155, 1157. 


Also referred to in argument: 
Kelly v. Solari (1841), 9 M. & W. 54; 11 L.J.Ex. 10; 6 Jur. 107+. Lage. 
85 Digest (Repl.) 164, 512. 
H Marriot v. Hampton (1797), 7 Term Rep. 269; 2 Esp. 546; 101 E.R. 969; 12 
Digest (Repl.) 630, 4858. 
Milnes v. Duncan (1827), 6 B. & C. 671; 9 Dow. & Ry.K.B. 
239; 108 E.R. 598; 85 Digest (Repl.) 168, 540. 
Lucas v. Worswick (1883), 1 Mood. & R. 293, N.P.; 85 Digest (Repl.) 164, 511. 
Harris v. Loyd (1839), 5 M. & W. 482; 9 L.J.Ex. 95; 151 E.R. 182 ;.35 Digest 
fi (Repl.) 167, 528. 
Cripps v. Reade (1796), 6 Term Rep. 606; 101 E.R. 728; 35 _ gest (Repl.) 167, 
537. 
Cox v. Prentice (1815), 3 M. & S. 844; 105 E.R. 641; 85 Digest (Repl.) 112, 122. 





731; 5 L.J.0.8.K.B. 


Rule Nisi obtained by defendant to enter a verdict for him in an action for money 
had and received. 


In 1850 the defendant Short, an attorney at Bristol, lent to one Georg 


e Carter 
a sum of £200, and he took as security from George ( 


Carter and from two of his 
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‘ 
brothers, as sureties, a bond in the penal sum of £400. Carter also gave an equit- A 
able charge upon some lands in the county of Monmouth. The equitable charge 
stated : 


‘In consideration of Francis Short of the city of Bristol, gentleman, having this 
day lent and advanced to me the sum of £200 sterling upon the joint and 
several bond or obligation in writing, of myself and John Carter the younger, 
and Charles Carter, both of the parish of Clifton in the city and county of 
Bristol, brewers and maltsters, as my sureties, bearing even date herewith in 
the penalty of £400 conditioned for the payment of £200, with interest on the 
same at 0 per cent. per annum, and upon my undertaking to execute to him a 
valid and effectual legal mortgage of my one undivided eighth part or share 
of and in the freehold, leasehold, and copyhold estates of Edwin Carter, late of 
the town of Chepstow in the county of Monmouth, and also of the said parish 
of Clifton, Esq., deceased, to which I am entitled under and by virtue of his 
last will and testament in writing, dated the 12th day of January, 1846.”’ 


C 


Then he bound himself at his own costs and charges, when required, to execute the 
mortgage. 

Short died in the year 18538. Stuckey’s Banking Co. (the plaintiff suing as their D 
public officer) had transactions with the Carters. There were six or seven brothers, 
and there was a firm of John and Charles Carter, who carried on business as brewers 
in Bristol. That firm, and especially Charles Carter, who was a member of it, be- 
came largely indebted to Stuckey’s Bank, and George, who had borrowed the £200 
of Mr. Short, and given the bond and equitable charge, had accepted some bills 
in favour of his brothers, in order to secure the bank. After these bills had become [ 
due the bankers purchased from him his share and interest in the Monmouthshire 
estates subject to the charge, among other charges, which he had made to Mr. 
Short. By a conveyance which was executed on Jan. 25, 1855, George Carter 
conveyed and assigned and covenanted to surrender the eighth of the freehold, 
leasehold and copyhold estates which he had under his brother’s will. 

The deed recited, among other things, that i 


“by a memorandum by way of equitable charge, bearing date on or about 
Oct. 19, 1850, the one-eighth part of the said George Carter of and in the 
hereditaments devised and bequeathed by the said recited will of Edwin Carter 
deceased, are made hable to the payment of the sum of £200 to Francis Short 
of the city of Bristol, gentleman, which sum is still due on such security’’; G 


then there was a recital of the agreement to purchase, which was carried out by a 
conveyance, and a recital that 


‘the said George Carter has agreed to sell his one undivided eighth part or 
share, and the said Peter Freeland Aiken and William Gale Coles has agreed 
to purchase the same, subject to the encumbrances hereinbefore mentioned.”’ 


They, therefore, took the estate and they stood in George Carter’s place. 

Some time in the year 1855, an application was made to George Carter for the 
payment of this £200 upon the bond and the equitable charge; and he referred 
to the bankers at the same time, explaining the transaction. An application was 
then made to the bankers, who ultimately paid the amount. Subsequently it turned I 
out that the will under which George Carter assumed to take this property, was a 
will made in January, 1846, that there was a later will executed in the month of 
April, 1846, and John Carter, one of the brothers, was executor of both wills. He 
had proved the former will. Thereupon the title, of course, which George assumed 
to have under the former will was gone, because it appeared that under the second 
will he only took an annuity which ceased upon his making any assignment. The 
bankers thereupon contended that they are entitled to recover this money back, and 
accordingly brought this action for money had and received for their use. 


LE 
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The action was tried before Piarr, B., at the sittings after Hilary Term, when a 
verdict was returned for the plaintiff, with leave for the defendant to move to enter 
a verdict for him. The defendant obtained a rule accordingly. 


Knowles, Q.C. (Field with him), showed cause against the rule. 
M. Smith, Q.C. (Gray with him), supported the rule. 


POLLOCK, C.B.—We are all of opinion that the rule must be absolute. The 
case, when examined, is quite clear, and the facts lie in a narrow compass. The 
defendant’s testator, Short, had a claim on Carter—a bond and a security on 
property which Carter afterwards mortgaged to the bank. The defendant, who was 
the executrix of Short, applied to Carter for payment. He referred her to the 
bank, who, conceiving that the defendant had a good equitable charge, paid the 
debt, as they reasonably might do, to get rid of the charge affecting their interest. 
In consequence of the discovery of a later will of Edwin Carter, it turned out that 
the defendant had no title. The bank had paid the money in one sense without 
any consideration, but the defendant had a perfect right to receive the money from 
Carter, and the bankers paid for him. They should have taken care not to have 
paid over the money to get a valueless security, but the defendant has nothing to 
do with their mistake. Suppose it was announced that there was to be a dividend 
on the estate of a trader, and persons to whom he was indebted went to an office 
and received instalments of the debts due to them, could the party paying recover 
back the money if it turned out that he was wrong in supposing that he had funds 
in hand? The money was, in fact, paid by the bank, as the agents of Carter. 





PLATT, B.—I am of the same opinion. The action for money had and received 
lies only for money which the defendant ought to refund ex «quo et bono. Was 
there any obligation here to refund? There was a debt due to Short, secured by a 
bond and a supposed equitable charge by way of collateral security. The property 
on which Short had the charge was conveyed by Carter to the bank. Short having 
died, the defendant, his executrix, applied to George Carter for payment of the debt 
due to her husband, the testator. Carter referred her to the bank, who paid the 
debt, and the bond was satisfied. The money which the defendant got from her 
debtor was actually due to her, and there can be no obligation to refund it. 


BRAMWELL, B.—My brother Martin, before he left the court, desired me to 
say that he was of the same opinion, and so am I. 

In order to entitle a person to recover back money paid under a mistake of fact, 
the mistake must be as to a fact which, if true, would make the person paying liable 
to pay the money; not where, if true, it would merely make it desirable that he 
should pay the money. Here, if the fact was true, the bankers were at liberty to 
pay or not, as they pleased. But relying on the belief that the defendant had a 
valid security, they, having a subsequent legal mortgage, chose to pay off the 
defendant’s charge. It is impossible to say that this case falls within the rule. 
The mistake of fact was, that the bank thought that they could sell the estate for 
a better price. It is true that if the plaintiff could recover back this money from the 
defendant, there would be no difficulty in the way of the defendant suing Carter. 

In Pritchard v. Hitchcock (1) a creditor was held to be at liberty to sue upon a 
guarantee of bills, though the bills had been in fact paid, but the money afterwards 
recovered back by the assignees of the acceptor, as having been paid-by way of 
fraudulent preference. But that does not show that the plaintiffs can maintain 
this action, and I am of opinion they cannot, having voluntarily parted with 
their money to purchase that which the defendant had to sell, though no doubt it 
turned out to be different to, and of less value than, what they expected. 


Rule absolute. 
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SLEIGH v. SLEIGH 


[Court or Excurqurer (Parke, Alderson, Rolfe and Platt, BB.), December 5, 
1849, June 4, 1850] 


[Reported 5 Exch. 514; 19 L.J.Ex. 845; 15 L.T.O.S. 475; 
155 BR. 224) 


Bill of Lachange—Accommodation bill—Payment by drawer to holder without 
acceptor’s request and without notice of dishonour—Right of drawer to re- 
cover from acceptor. 

The drawer of an accommodation bill held not to be entitled to sue the 
acceptor for money paid to his (the acceptor’s) use to the holder of the bill, 
unless not only the money paid pro tanto discharged the liability of the acceptor, 
but also the payment was made at his request, either express or implied. 


Notes. Iixplained: Re Chetwynd’s Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E.R. 5380. Referred to: Re Fox, Walker & Co. v. Bishop (1880), 15 Ch.D. 400. 

As to accommodation instruments, see 3 Hatssury’s Laws (8rd Edn.) 178-179; 
and for cases see 6 Diarst (Repl.) 120 et seq. 


Cases referred to in argument: 

Bacon v. Searles (1788), 1 Hy. Bl. 88; 126 E.R. 53; 6 Digest (Repl.) 322, 2342. 

Pownal v. Ferrand (1827), 6 B. & C. 489; 9 Dow. & Ry.K.B. 603; 108 E.R. 513; 
sub nom. Pownall v. Tenant, 5 L.J.0.8.K.B. 176; 6 Digest (Repl.) 282, 2068. 

Huntley v. Sanderson (1833), 1 Cr. & M. 467; 3 Tyr. 469; 2 L.J.Ex. 204; 149 
E.R. 483; 6 Digest (Repl.) 274, 2004. 

Alexander v. Vane (1836), 1 M. & W. 511; 2 Gale, 57; Tyr. & Gr. 865; 5 L.J.Ex. 
187; 150 X.R. 587; 26 Digest (Repl.) 184, 954. 

Simpson v. Penton (1834), 2 Cr. & M. 480; 4 Tyr. 815; 3 L.J.Ex. 126; 149 E.R. 
828; 26 Digest (Repl.) 88, 240. 

Exall v. Partridge (1799), 8 Term Rep. 308; 3 Esp. 8; 101 E.R. 1405; 26 Digest 
(Repl.) 184, 962. 

Broughton’s Case (1600), 5 Co. Rep. 24 a; 77 E.R. 86; 7 Digest (Repl.) 210, 469. 

Hodgson v. Shaw (1884), 8 My. & K. 183; 3 L.J.Ch. 190; 40 E.R. 70, L.C.; 26 
Digest (Repl.) 125, 875. 

Kz parte Heath (1813), 2 Ves. & B. 240; 2 Rose, 141; 85 E.R. 310, L.C.; 6 Digest 
(Repl.) 271, 1984. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of assumpsit 
for money paid to the defendant’s use. Plea, non assumpsit. | 

At the trial, before Parks, B., it appeared that the action was brought to recover 
the sum of £25 paid by the plaintiff under the following circumstances. The plain- 
tiff drew and endorsed a bill of exchange for £100 for the defendant’s aceommoda- 
tion. It was delivered to the defendant, who accepted it and negotiated it. 
When due it was not paid by the defendant, but, without being requested to do so 
by the defendant, the plaintiff paid £25 to the holder, and that sum he sought to 
recover from the defendant. The bill, not being taken up, remained in the hands 
of the holder in order that he might recover the balance from the defendant 
and other parties, and there was no proof of due presentment to the defendant, nor 
of notice of dishonour. The learned judge directed a verdict for the plaintiff, 
reserving leave for the defendant to move to enter a nonsuit. The defendant ob- 
tained a rule accordingly. 


Martin and Bernard showed cause against the rule. 
Crowder supported the rule. 
Cur. adv. vult. 


June 4, 1850. PARKH, B., delivered the following judgment of the court.—The 
question in this case is whether the plaintiff can recover, in an action for money 


A 


—— so . 


— wer 
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paid to the defendant's use, the sum of £25, which he paid under these circum- 
stances. [His Lorpsuip stated the facts as above set forth.] It must be taken, 
therefore, for the purposes of this suit, that the plaintiff has paid the money without 
being compellable at law to do so. To make a person liable in this form of action 
for money paid to the defendant’s use, the plaintiff must not merely show that 
the money paid pro tanto discharges the liability of the defendant to the holder 
of the bill, but also that it was paid at the request, express or implied, of the 
defendant. Here the money paid clearly discharges pro tanto the liability of the 
defendant, as acceptor, to the holder; and it is also clear that there was no express 
request from the defendant to the plaintiff to pay the money. It remains, there- 
fore, to be seen whether there was, from the circumstances, an implied request for 
him to do so. 

There is no doubt, that, if a person lends his name to another for his accommoda- 
tion, the party accommodated undertakes to pay the bill at maturity, and further, 
to indemnify the person accommodating him, in case that person is compelled to 
pay the bill for him: Bytes on Bits or Excuance (5th Edn.), p. 94; and this, no 
doubt, is an implied authority to such person to pay it, if he be in that situation 
that he may be compelled by law to pay the bill, though the holder do not actually 
compel him to do so; and after payment he may sue the party accommodated for 
money paid on his account; for such payment is, in truth, under the implied 
authority given by the contract of accommodation between the parties; and whether 
this be a payment of the whole bill, or of only a part of it, makes no difference. 
But the defendant, as the person accommodated, has not, we think, undertaken 
to indemnify the plaintiff against the consequences of any payment which the 
plaintiff may voluntarily make with knowledge of the circumstances. 

Whether it is so in cases in which the legal obligation has been discharged by 
circumstances unknown to him, as for instance, by the creditor having given time 
to the principal debtor without his knowledge, it is unnecessary to determine; but 
where a payment is made, as in this case, with the knowledge on the part of the 
plaintiff that he was not bound to pay, for the want of a notice of dishonour, to 
which he was unquestionably entitied, we think the payment is not made with the 
implied authority of the defendant. It is very true, that, if the plaintiff here 
had voluntarily paid the whole bill, he might have sued the defendant; but this 
is on another principle, viz., that the plaintiff becomes the holder of the bill after it 
is paid by him; and a holder so situated may, according to the law-merchant, sue 
the acceptor upon the bill itself; for the holder may always waive the want of due 
presentment and notice, and sue the acceptor, who is not discharged by the want 
of it, but not a collateral party, who is discharged by the same laches. But the 
holder in such case does not sue him as for the money paid to his use, nor is a 
request, express or implied, in such a case at all material to his recovering the 
amount. But here the plaintiff cannot sue on the bill; for, not having paid it, he 
is not the holder; and he has on these facts only paid money to the holder volun- 
tarily, and without request, express or implied, from the defendant. We are, there- 
fore, of opinion that the defendant is entitled to our judgment and the rule will be 
absolute to enter a nonsuit. 


Rule absolute. 
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METROPOLITAN SALOON OMNIBUS CO. v. HAWKINS 


[Courr or Excurguer (Pollock, C.B., Martin and Watson, BB.), January 24, 1859] 


[Reported 4 H. & N. 87; 28 L.J.Ex. 201; 82 L.T.0.S8. 283; 
5 Jur.N.S. 226; 7 W.R. 265; 157 E.R. 769] 


Company—Proceedings by—Libel—Libel by shareholder—Right of company to 
maintain action. 
A joint-stock company registered under the Companies Acts is entitled to 
maintain an action for libel, and it is no answer to such an action to say that 
the defendant is a shareholder. 


Notes. Considered: South Hetton Coal Co. v. North-Eastern News Association, 
Ltd., [1891-4] All E.R.Rep. 548; Willmott v. London Road Car Co., Ltd., 
[1908-10] All E.R.Rep. 908. Referred to: Manchester Corpn. v. Williams, [1891] 
1 Q.B. 94; Homing Pigeon Publishing Co. v. Racing Pigeon Publishing Oo. (1918), 
29 T.L.R. 389; D. & L. Caterers, Ltd. and Jackson v. D’Anjou, [1945] 1 All E.R. 
563; National Union of General and Municipal Workers v. Gillian, [1945] 2 All 
E.R. 598. 

As to torts committed against a corporation, see 9 Hantsspury’s Laws (8rd Edn.) 
90; and for cases see 138 Dicest (Repl.) 326, 327. 


Cases referred to: 
(1) Longman v. Pole (1828), Dan. & Ll. 126; Mood. & M. 228, N.P.; 36 Digest 
(Repl.) 480, 498. 
(2) Williams v. Beaumont (1833), 10 Bing. 260; 3 Moo. & S. 705; 3 L.J.C.P. 31; 
131 E.R. 904; 10 Digest (Repl.) 1269, 8970. 


Also referred to in argument: 

Ernest v. Nicholls (1857), 6 H.L.Cas. 401; 80 L.T.0.8. 45; 8 Jur.N.S. 919: 6 
W.R. 24; 10 E.R. 1851, H.L.; 9 Digest (Repl.) 96, 429. 

pmith wv. dull Glass Go. (1852), 11 0.5: 89%; 7 Ry. & Cans Cas: 287; 21 Te 
106; 16 Jur. 595; 188 E.R. 729; 11 Digest (Repl.) 562, 8715. 

Ridley v. Plymouth Grinding and Baking Co., Kingsbridge Flour Mill Co. v. 
Plymouth Grinding and Baking Co. (1848), 2 Exch. 711; 17 L.J.Ex. 252; 11 
L.T.0O.8. 107; 12 Jur. 542; 9 Digest (Repl.) 676, 4469. 

Moffat (Moffatt) v. Millengen (Mullengen) (1787), 2 Bos. & P. 125, n.; 2 Chit. 
539; 126 E.R. 1193, n.; 1 Digest (Repl.) 61, 451. 

Neale v. Turton (1827), 4 Bing. 149; 12 Moore, C.P. 865; 5 L.J.0.8.C.P. 183: 
180 E.R. 725; 1 Digest (Repl.) 62, 462. 

Paine v. Strand Union (1846), 8 Q.B. 826; 15 L.J.M.C. 89; 6 L.T.O.S. 482; 10 
J.P. 891; 10 Jur. 808; 115 E.R. 899; 13 Digest (Repl.) 812, 1229. 


Demurrer in an action for libel. 

The declaration contained a count for libel, and two counts for slander, each 
imputing to the plaintiff company insolvency, mismanagement, and an improper 
and dishonest carrying on of its affairs; concluding with a breach, that by means of 
committing of those several grievances by the defendant the company were greatly 
damaged, injured, and brought into public disgrace and contempt, and the value of 
the property of the company, and of the shares therein, was much depreciated, and 
the company were otherwise greatly damnified, to the damage, etc. The defendant 
pleaded to the first count, that before and at the time of the committing of the 
grievances in that count he was a shareholder in the company, to wit, to the amount 
of 150 shares, and that he had ever since continued to be, and was at the commence- 
ment of the suit, a shareholder in the company. To this plea the plaintiffs de- 


murred. 


Edwardes for the plaintiffs. 
Stammers for the defendant. 


A 
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POLLOCK, C.B.—We are all of opinion that the plea cannot be sustained. That 
a corporation at common law can sue in respect of a libel there is no doubt. It 
would be monstrous if a corporation could maintain no action for slander of title 
through which they lost a great deal of money. It could not sue in respect of an 
imputation of murder, or incest, or adultery, because it could not commit those 
crimes. Nor could it sue in respect of a charge of corruption, for a corporation 
cannot be guilty of corruption, although the individuals composing it may. But it 
would be very odd if a corporation had no means of protecting itself against wrong; 
and if its property is injured by slander it has no means of redress except by action. 
Therefore, it appears to me clear that a corporation at common law may maintain 
an action for a libel by which its property is injured. 

Then, has a corporation created under the Joint Stock Companies Act, 1856, the 
same power? Though that Act makes the partnership a corporation, counsel for 
the defendant says that this is merely for the purpose of carrying on the business 
mentioned in it, and that it can only sue in respect of matters necessarily incident 
to that purpose. But in order to carry on business it is necessary that the reputa- 
tion of such a corporation should be protected, and, therefore, in the case of libel 
or slander it must have a remedy by action. With respect to the question of part- 
nership, that raises a different consideration. An action cannot be brought by 
several partners against one of them, for a party cannot be both plaintiff and 
defendant. 

Then, can a quasi corporation, which as a body may sue other people, maintain 
an action for libel against one of its own members? There is no doubt that a 
corporation at common law can sue one of its members for a penalty incurred by 
breach of a byelaw; and why should not a quasi corporation possess similar powers? 
Such a corporation may recover a debt from one of its own members—indeed that 
is a very common form of action, and the money when recovered belongs to the 
whole body of which the defendant is a member. Then, if a quasi corporation may 
sue for the recovery of money, surely it must also have the power to protect itself 
against injury by an action for libel? Upon these grounds I think that the action is 
maintainable. 





MARTIN, B.—I am of the same opinion. This is an action for libel, in which 
a joint stock company is plaintiff; and it is argued that such an action cannot be 
maintained. No doubt, in looking into the old books, nothing on the subject will 
be found; but in modern times there has sprung up a class of corporations which 
are trading bodies, such as dock and canal companies, and it is nowhere laid down 
that such corporations are deprived of the protection of the law in case they are 
libelied. If so, the Hull Dock Co. might be libelled with impunity by one of its 
meiuibers asserting that a dock was in such a state that no vessel could come into it; 
but there is no pretence for saying that in such case the company could not sue in 
respect of the injury done to its trade by the libel. As my Lord said, there may be 
particular kinds of libel which cannot affect a corporation, but in respect of such 
libels as are injurious to it an action may be maintained. 

Then is it any answer that the libeller is a member of the corporate body? By the 
Joint Stock Companies Act, 1856, s. 4, the company became in effect ‘‘a body 
corporate,’’ that is, it has an existence separate and distinct from that of its 
members; and there is nothing to make an action by the body corporate an action 
by the individual members. If the defendant had been run over by an omnibus 
of the company, according to the argument of counsel for the defendant, he could 
have maintained no action for the injury done to him. But if a member of the 
corporation may maintain an action against it for injury to him, the corporation 
may maintain an action against him for injury to it. I said, in the course of the 
argument, that I did not see why, in the case of an ordinary partnership, the other 
members might not maintain an action against one partner who libelled it: and 
Longman vy. Pole (1) supports that view. | 
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That was an action by five members of a partnership firm, charging the defendant 
with colluding with the other partner to injure them. It was objected that the 
plaintiffs could not maintain the action in their joint names, they having no joint 
capacity independent of the other partner, and no joint partnership fund of their 
own distinct from him, at the time of the tort charged, and, therefore, it could 
not be to their joint damage. But Lorp TenrervEN said (Mood. & M. at p. 225) ; 


“I think in point of law this action is maintainable; if a person colludes with 
one partner in a firm to enable him to injure the other partners, I think they 
can maintain a joint action against the person so colluding.”’ 


Here the defendant is a distinct person from the corporation who sues. 


WATSON, B.—I am also of opinion that the plaintiffs are entitled to judgment. 
It is said that no action for libel will lie by a quasi corporation, because it is created 
for certain purposes only, and does not differ from an ordinary partnership. But it 
is clear that an ordinary partnership would have a right to maintain an action 
against one of its members for injury to their real or personal property, and for all 
wrongs done to them. Then suppose the firm becomes incorporated, but not for all 
purposes, 1s the law to afford no protection to them? One of the safeguards to 
individuals against libel is the remedy by action; and I cannot conceive a proposi- 
tion more dangerous than this, that because a company is incorporated they have 
ho appeal to a court of justice if they are libelled. During the argument I referred 
to the case in the Common Pleas of Williams v. Beaumont (2), where a joint stock 
company were empowered to sue in the name of their chairman, and it was held 
that they might sue in his name for a libel on the company. 

As to the plea of the defendant, it is difficult to deal with it. He says, in effect: 
‘I am a member of the corporation, and, therefore, I have a right to libel it.”’ 
That is a startling proposition. If it were true, a person might buy a single share 
in a banking company and libel it with impunity. Such a state of the law would 
utterly destroy the business of these companies. In this respect I cannot distin- 
guish between corporations created for certain purposes and corporations at common 
law; they all have a perpetual succession and a common seal. Why are we to make 
a distinction when the legislature says that these joint stock companies shall be 
corporations? It is one of the incidents of a corporation that it may sue and be 
sued in the corporate name, and for the purposes of the suit a member of the 
corporation is a mere stranger. It would make strange work in the law if we were 
to hold that the ordinary incidents of a corporation did not attach to companies 
incorporated by Act of Parliament. 


Judgment for plaintiffs. 


G 
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KEATES v. EARL CADOGAN 


[Court or Common Preas (Jervis, C.J., Maule, Cresswell and Williams, JJ.), 
January 20, 1851] 


B [Reported 10 C.B. 591; 20 L.J.C.P. 76; 16 L.T.0.8. 367; 
15 Jur. 428; 188 E.R. 234] 


Landlord and Tenant—Liability of landlord—House let in dangerous condition— 

No notice by landlord to tenant—No misrepresentation by landlord. 

The tenant of premises alleged that at the time of the agreement for letting 
the premises were dangerous, that this fact was known to the landlord but not 

1 to the tenant, and that the landlord failed to give notice to the tenant that the 
premises were in a dangerous state. 

Held: there being no allegation that the landlord made any misrepresenta- 
tion, or that he knew that the tenant was acting under an improper belief as 
to the state of the premises, or that he did not believe that the tenant would 
make an investigation and satisfy himself as to the state of the premises, there 

D was no obligation on him (the landlord) to give the tenant notice of the state of 
the premises. 


Notes. For statutory obligations of lessors as to the state of premises in certain 
cases, see the Housing Act, 1957, ss. 6, 7 (837 Hatspury’s Statutes (2nd Edn.) 323, 
325), and the Housing Act, 1961, ss. 32, 33 (41 Hauspury’s Starutes (2nd Idn.) 

I 508, 505). Section 6 of the Housing Act, 1957, has been amended by the London 
Government Act, 1963, s. 21 (12), Sched. VIII, para. 2 (see 43 Hatsspury’s StTaTuTEs 
(2nd Edn.), 697, 829). 

Referred to: Peek v. Gurney, [1861-73] All E.R.Rep. 116. 

As to warranty of fitness for habitation, see 23 Haussury’s Laws (8rd dn.) 
574-578; as to misrepresentation by silence, see 26 Hauspury’s Laws (38rd Edn.) 

IF 839; and for cases see 31 Dicrst (Repl.) 191-192. 


Case referred to: 
(1) Hill v. Gray (1816), 1 Stark. 484, N.P.; 35 Digest (Repl.) 50, 448. 


Also referred to in argument: 
, Parnaby v. Lancaster Canal Co., Lancaster Canal Co. v. Parnaby (1889), 11 Ad. & 
G El. 223; 1 Ry. & Can. Cas. 696; 3 Per. & Dav. 162; 9 L.J.Ex. 388; 113 E.R. 
400, Ex. Ch.; 36 Digest (Repl.) 57, 311. 
Hodgson v. Richardson (1764), 1 Wm. Bl. 463; 96 E.R. 268; 29 Digest (Repl.) 
200, 1406. 
Pilmore v. Hood (1838), 5 Bing.N.C. 97; 7 Dowl. 186; 1 Arn. 390; 6 Scott, 827; 
8L.J.C.P. 11; 2 Jur. 991; 182 E.R. 1042; 35 Digest (Repl.) 58, 475. 
Langridge v. Levy (1837), 2 M. & W. 519; 6 L.J.Ex. 137; affirmed sub nom. 
Levy v. Langridge (1838), 4 M. & W. 387; 150 E.R. 1458; sub nom. Levy v. 
Langridge, 1 Horn & H. 325; 7 L.J.Ex. 887, Ex. Ch.; 35 Digest (Repl.) 53, 
472. 
Cornfoot v. Fowke (1840), 6 M. & W. 358; 9 L.J.Ex. 297; 4 Jur. 919; 151 E.R. 
450; 31 Digest (Repl.) 192, 3229. ‘ 
I Williams v. Hast India Co. (1802), 8 Kast, 192; 102 E.R. 571; 41 Digest 314, 1749. 


Demurrer by the plaintiff in an action on the case, in which the plaintiff, a tenant, 
claimed against his landlord for the failure of the landlord to disclose at the time of 
the letting that the premises were dangerous; the landlord pleaded he was under no 
duty to disclose the same, and the plaintiff demurred to this plea. 

The first count of the declaration stated that the defendant was possessed of a 
dwelling-house which, at the time of the agreement thereinafter mentioned, and 
thence until the plaintiff entered into, and occupied, and dwelt therein, was in such 
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a ruinous and dangerous state and condition as to be dangerous to enter, occupy, or 
dwell in, and was likely wholly or in part to fall down, and thereby do damage and 
injury to the persons and property therein, and which the defendant then well 
knew; and that the plaintiff without any knowledge or notice that the house was 
in that state and condition, to wit, on Nov. 20, 1848, proposed to the defendant 
that the defendant should demise to him, and that the plaintiff should take of him 
as his tenant for the purpose of the plaintiff’s immediately occupying and dwelling 
in the same, the house, and for the term of three years, at a certain rent and upon 
certain terms to be agreed upon. Thereupon the defendant, well knowing the 
premises, by an agreement in writing between the defendant, by P., his agent of 
the one part, and the plaintiff of the other part, the defendant did demise to the 
plaintiff the dwelling-house for the term of three years at a yearly rent; and the 
plaintiff thereby also agreed with the defendant to take, and did thereby take the 
dwelling-house for the agreed term. And the plaintiff thereupon then entered into 
and upon the dwelling-house, and commenced occupying and dwelling therein. The 
plaintiff further says, that he did not have any knowledge or notice that the house 
was in the said state and condition, so as to be dangerous to enter, occupy or dwell 
in, or that it was likely wholly or in part to fall down; and the defendant, during 
all the time aforesaid, well knew that the plaintiff had not any such knowledge or 
notice; and, although the defendant might and ought to, before the plaintiff entered 
upon and commenced occupying or dwelling in the house, have given to the plaintiff 
notice that the house was in such state and condition, and likely, wholly or in part, 
to fall down; yet the defendant, not regarding his duty, did not give notice to the 
plaintiff that the house was in the said state and condition, by means of which 
premises, while the plaintiff and his family were occupying the house, a great part 
of the said house, by reason of its being in such a ruinous and dangerous state and 
condition, fell down, and was no longer habitable, and thereby the lives of the 
plaintiff and his family were greatly endangered. This count concluded with an 
allegation of special damage; of the illness of plaintiff's wife, caused by the pre- 
mises; of injury to the plaintiff’s goods and chattels, and to his trade of a tobacconist. 

To the first count the defendant pleaded that it was not his duty to have given 
to the plaintiff such notice as in the first count mentioned. Special demurrer to this 
plea. 


Cleasby for the plaintiff. 
Needham for the defendant. 


JERVIS, C.J.—I have felt some difficulty in consequence of Hill v. Gray (1), 
which has been cited as if it had decided without more that the mere allowing 
a party to act upon a delusion was sufficient to set aside a contract of sale. But in 
Hill v. Gray (1) there was what may be termed a positive aggressive deceit, as 
appears from the judgment of Lorp ELLENBorovGH, who says (1 Stark. at p. 485) : 


‘‘He [the plaintiff's agent] saw that the defendant had fallen into a delusion in 
supposing the picture to be Sir Felix Agar’s, and yet he did not remove it.”’ 


That difficulty being removed, I think that this declaration does not disclose a 
sufficient cause of action. It is not contended that there is any implied warranty 
on the part of the defendant that the house should be fit for immediate occupation, 
but it is said that because the defendant knew it was in a ruinous state, and did 
not give notice to the plaintiff of it, he is liable. The plaintiff has not been guilty 
of any active deceit. It is consistent with the declaration that the defendant knew 
that the house was in want of repairs, and that the plaintiff might have gone to the 
defendant and said, ‘‘I wish to take that house; will you lease it to me?’’ and that 
the defendant said, ‘‘Yes, I will.’’ It is not alleged that the defendant made any 
misrepresentation, or that he knew that the plaintiff was acting under an improper 
belief as to the state of the house, or that he did not believe that the plaintiff would 
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make an investigation and satisfy himself as to the state of the house. This is an 
ordinary case of letting, and there was no obligation on the party to make a com- 
munication as to the state of the house, and there is nothing amounting to deceit on 
the part of the defendant. 


MAULE, CRESSWELL and WILLIAMS, JJ., concurred. 
Judgment for defendant. 


ROYAL BRITISH BANK v. TURQUAND 


[Court or Excureguer CuamBer (Jervis, C.J., Pollock, C.B., Alderson, B., Cress- 
well and Crowder, JJ., and Bramwell, B.), May 1, 1856] 


[Reported 6 E. & B. 827; 25 L.J.Q.B. 817; 2 Jur.N.S. 663; 
119 E.R. 886] 
Company—Borrowing—Authority—Directors given power to borrow subject to 
resolution of company—Right of lender to assume resolution passed. 

The deed of settlement of a company registered under the Joint Stock Com- 
panies Act, 1844, allowed the directors to borrow on bond such sum or sums 
of money as might from time to time, by a resolution passed at a general meet- 
ing of the company, be authorised to be borrowed. By a bond under the seal ot 
the company and signed by two directors, the company acknowledged them- 
selves to be bound to the plaintiffs for £2,000. In an action on the bond, the 
company pleaded that there had been no resolution authorising the making of 
the bond. 

Held: persons dealing with the company were bound to make themselves 
acquainted with the statute and the deed of settlement of the company, but they 
were not bound to do more; a person, on reading the deed of settlement, would 
find, not a prohibition against borrowing, but a permission to borrow on certain 
conditions, and, learning that the authority might be made complete by a resolu- 
tion, he would have a right to infer the fact of a resolution authorising that 
which on the face of the document appeared to be legitimately done; and, there- 
fore, the company was liable whether or not a resolution had been passed. 


Notes. Under the Joint Stock Companies Act, 1844 (7 & 8 Vict., c. 110), s. 25 
(repealed) upon the complete registration of any company being certified by the 
Registrar of Joint Stock Companies, such company was empowered (inter alia), 
“to borrow or raise money within the limitations prescribed by any special 
authority.’’ 

Applied: Agar v. Atheneum Life Assurance Society (1858), 3 C.B.N.S. 725. 
Atheneum Life Insurance Co. v. Pooley (1858), 28 L.J.Ch. 119; Prince of Wales 
Assurance Co. v. Harding (1858), E.B. & EK. 188. Considered: Re Atheneum 
Society, Ha parte Eagle Co. (1858), 4 K. & J. 549; Balfour v. Hrnest (1859), 5 
C.B.N.S. 601. Distinguished: Commercial Bank of Canada v. Great Western Rail. 
Co. of Canada (1865), 8 Moo.P.C.C.N.S. 295. Considered: Votterdell v. Fareham 
Blue Brick and Tile Co. (1866), L.R. 1 C.P. 674. Explained and Applied. Foun- 
taine v. Carmarthen Rail. Co. (1868), L.R. 5 Eq. 816. Considered: Re Land Credit 
Co. of Ireland, Ex parte Overend, Gurney & Co. (1869), 4 Ch. App. 460; Re London, 
Hamburg and Continental Hxchange, Zulueta’s Claim (1870), 5 Ch. App. 444; Hast 
Holyford Mining Co. v. Costelloe (1871), 19 W.R. 1010. Approved: Re Bank of 
Hindustan, China and Japan, Campbell’s Case, Hippisley’s Case, Alison’s Case 
(1873), 9 Ch. App. 1. Distinguished: Re County Palatine Loan and Discount Co., 
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Cartmell’s Case (1874), 9 Ch. App. 691. Considered: Colonial Bank of Australasia 
v. Willan (1874), L.R. 5 P.C. 417; Mahony (Public Officer of National Bank of Ire- 
land) v. Hast Holyford Mining Co., Ltd., [1874-80] All E.R.Rep. 427. Distin- 
guished : Irvine v. Union Bank of Australasia (1877), 2 Ch. App. 366. Considered : 
Melbourne Banking Corpn. v. Brougham (1878), 4 App. Cas. 156. Applied: Re 
Briton Medical and General Life Assurance (1889), 5 T.L.R. 502; County of Glou- 
cester Bank v. Rudry Merthyr Steam and House Coal Colliery Co., [1895-9] All 
E.R.Rep. 847. Considered: Duck v. Tower Galvanizing Co., [1901] 2 K.B. 814; 
Premier Industrial Bank v. Carlton Manufacturing Co. and Crabtree, [1909] 1 K.B. 
106; Dey v. Pullinger Engineering Co., [1920] All E.R.Rep. 591; A. L. Underwood, 
Ltd. v. Bank of Liverpool and Martins, Same v. Barclays Bank, [1924] All E.R.Rep. 
230; Kreditbank Cassel G.m.b.H. v. Schenkers, Ltd., [1927] All E.R.Rep. 421; 
B. Liggett (Liverpool), Ltd. v. Barclays Bank, Ltd., [1927] All E.R.Rep. 451; 
British Thomson-Houston Co., Ltd. v. Federated European Bank, Ltd., [1932] All 
H..R.Rep. 448; Morris v. Kanssen, [1946] 1 All E.R. 586; I.R.Comrs. v. Heaver, 
Ltd., [1949] 2 All E.R. 867. Referred to: Curteis v. Anchor Insurance (1857), 2 
H. & N. 587; Guest v. Poole and Bournemouth Rail. Co. (1870), L.R. 5 C.P. 553; 
Riche v. Ashbury Railway Carriage and Iron Co. (1874), L.R. 9 Exch. 224; York- 
shire Railway Wagon Co. v. MacCure (1881), 30 W.R. 288, Ward v. Royal Exchange 
Shipping Co., Hx parte Harrison (1887), 58 L.T. 174; Re Hampshire Land Co., 
[1896] 2 Ch. 748; Houghton v. Nothard, Lowe and Wills, Ltd., [1927] 1 K.B. 246; 
Kama Corpn., Ltd. v. Proved Tin and General Investments, Ltd., [1952] 1 All E.R. 
554. 

As to contracts of a company, see 6 Hautssury’s Laws (8rd Edn.) 58-60, 480-482; 
as to condition precedent to borrowing, see ibid. 462-463; and for cases see 9 Dicrst 
(Repl.) 94-97, 660-661; 10 Dicrst (Repl.) 758-762. 


Cases referred to in argument: 

Ridley v. Plymouth Grinding and Baking Co., Kingsbridge Flour Mill Co. v. Ply- 
mouth Grinding and Baking Co. (1848), 2 Exch. 711; 17 L.J.Bx. 252. 21 
L.T.0.8. 107; 12 Jur. 542; 9 Digest (Repl.) 676, 4469. 

smith mw. dull Glass Co. (4852), 11.C.Ba 8973 7 Ryo & Can. Cas. Vee 21 
L.J.C.P. 106; 16 Jur. 595; 188 E.R. 729; 9 Digest (Repl.) 562, 3715. 

Re Sea, Fire and Life Assurance Co., Greenwood’s Case (1854), 8 De G.M. & G. 
459; 2 Eq. Rep. 260; 23 L.J.Ch. 966; 22 L.T.O.S. 338; 18 Jur. 887; 2 W.R. 
3822; 43 E.R. 180, L.C. & L.JJ.; 86 Digest (Repl.) 480, 503. 

Collins v. Blantern (1767), 2 Wils.K.B. 342; 95 E.R. 847; 7 Digest (Repl.) 254, 
927. 

Paxton v. Popham (1808), 9 Kast, 408; 103 E.R. 628; 7 Digest (Repl.) 254, 928. 

East Anglian Railways Co. v. Eastern Counties Rail. Co. (1851), 11 C.B. 775; 
7 Ry. & Can. Cas. 150; 21 L.J.C.P. 23; 18 L.T.0.8. 188; 16 Jur, 249; [33 
E.R. 680; 10 Digest (Repl.) 1255, 8850. 

Hill v. Manchester and Salford Waterworks Co. (1833), 5 B. & Ad. 866; 2 Nev. & 
M.K.B. 573; 3 L.J.K.B. 19; 110 E.R. 1011; 10 Digest (Repl.) 1246, 8784. 
Horton v. Westminster Improvement Comrs. (1852), 7 Exch. 780; 21 L.J.Ex. 

297; 19 L.T.O.S. 219; 155 E.R. 1165; 7 Digest (Repl.) 201, 361. 


Appeal by the defendant from a decision of the Court of Queen’s Bench (Lorp 
CAMPBELL, C.J., CoLERIDGE and Erte, JJ.), reported 5 EK. & B. 248, on demurrer, in 
an action brought by the plaintiffs against the defendant, as official manager of 


Cameron’s Coalbrook Steam, Coal, and Swansea and London Rail. Co., according 


to the Joint Stock Companies Winding-Up Acts (the company being completely 
registered under the statute 7 & 8 Vict., c. 110) for the non-payment of the sum 
of £2,000 for which they alleged the company, before the defendant became official 
manager, to wit on Mar. 6, 1850, by their writing obligatory, sealed with their 
common seal, acknowledged themselves to be held and firmly bound to the plain- 
tiffs, to be paid to the plaintiffs on request; for which payment the company did 
bind themselves and their successors. 
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The first plea set out the condition, which appeared to be for securing to the 
plaintiffs, who were bankers, such sum as the company should, to the amount of 
£1,000, owe to plaintiffs on the balance of the account current, from time to time, 
and for indemnifying plaintiffs to that amount from losses incurred by reason of the 
account between plaintiffs and the company. The plea further set out clauses of the 
registered deed of settlement of the company, by which it appeared that the direc- 
tors were authorised, under certain circumstances, to give bills, notes, bonds or 
mortgages : and one clause provided that the directors might borrow on bond such 
sums as should, from time to time, by a general resolution of the company, be 
authorised to be borrowed. The plea averred that there had been no such resolution 
authorising the making of the bond, and that the same was given and made without 
the authority or consent of the shareholders of the company. 

The replication set out the deed of settlement further, by which it appeared that 


the company was formed for the purpose of carrying on mining operations and 


forming a railway. It then alleged that, at a general meeting of the company, it 
was resolved 


‘that the directors of the said company should be, and they were thereby, 
authorised to borrow on mortgage, bond or otherwise, such sums for such periods 
and at such rates of interest as they might deem expedient, in accordance with 
the provisions of the deed of settlement and Act of Parliament. And the said 
resolution and determination has thence hitherto remained unrescinded.”’ 


‘The replication then alleged that afterwards, in accordance with the authority 


granted by the general meeting, the directors agreed to enter into the bond, and 
appointed two directors to affix their seal, and the secretary to sign the bond, which 
bond, so sealed and signed, plaintiffs took 


‘in full faith and belief of the validity of the said resolutions, and that the said 
bond was authorised by, and would be a valid and binding security upon, the 
said company.’”’ 


The plaintiffs also demurred to the plea. The defendant joined in demurrer, and 
also demurred to the replication. Joinder. The Court of Queen's Bench gave judg- 
ment for the plaintiffs. The defendant appealed. 


Phipson for the defendant. 
Bovill for the plaintiffs. 


JERVIS, C.J.—I am of opinion that the judgment of the Court of Queen’s Bench 
ought to be affirmed. I incline to think that the question which has been principally 
argued both here and in that court does not necessarily arise, and need not be 
determined. My impression is (though I will not state it as a fixed opinion) that 
the resolution set forth in the replication goes far enough to satisfy the requisites of 
the deed of settlement. The deed allows the directors to borrow on bond such sum 
or sums of money as shall from time to time, by a resolution passed at a general 
meeting of the company, be authorised to be borrowed: and the replication shows a 
resolution, passed at a general meeting, authorising the directors to borrow on bond 
such sums for such periods and at such rates of interest as they might deem 
expedient, in accordance with the deed of settlement and the Act of Parliament; 
but the resolution does not otherwise define the amount to be borrowed. 

That seems to me enough. [If that be so, the other question does not arise. But 
whether it be so or not we need not decide; for it seems to us that the plea, 
whether we consider it as a confession and avoidance or a special non est factum, 
does not raise any objection to this advance as against the company. We may now 
take for granted that the dealings with these companies are not like dealings with 
other partnerships, and that the parties dealing with them are bound to read the 
statute and the deed of settlement. But they are not bound to do more. The party 
here, on reading the deed of settlement, would find, not a prohibition from borrowing, 
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but a permission to do so on certain conditions. Finding that the authority might 
be made complete by a resolution, he would have a right to infer the fact of 
a resolution authorising that which on the face of the document appeared to be 
legitimately done. 


POLLOCK, C.B., ALDERSON, B., CRESSWELL, J., CROWDER, J., and 
BRAMWELL, B., concurred. 


Appeal dismissed. 


Re BRIDGMAN 


[ Vick-CHANCELLOR’S Court (Kindersley, V.-C.), June 29, 1860] 


[Reported 1 Drew. & Sm. 164; 29 L.J.Ch. 844; 2 L.T. 560; 
6 Jur.N.S. 1065; 8 W.R. 598; 62 E.R. 340] 


Trustee—Removal—Bankruptcy—Discretion of court. 

The powers of removing bankrupt trustees are not imperative, but discretion- 
ary. Bankruptcy of a trustee is good ground for his removal if the bankruptcy 
in the smallest degree endangers the trust property in his hands, but the mere 
fact of a trustee having, at some time or other during his trusteeship, been a 
bankrupt, is not, in itself, a ground for his removal. 


Notes. The Bankruptcy Law Consolidation Act, 1849, s. 180, has been repealed : 
under the Bankruptcy Act, 1914, s. 38 (2 Hatspury’s Statutes (2nd Edn.) 373) the 
property of the bankrupt divisible among his creditors shall not comprise property 
held by the bankrupt on trust for any other person. The Trustee Act, 1850, s. 32, 
has been repealed and replaced by the Trustee Act, 1925, s. 41. 

Distinguished : Re Adams’ Trust (1879), 12 Ch.D. 634. 

As to removal of trustee, see 88 Hauspury’s Laws (8rd Edn.) 941-943; as to trust 
property on bankruptcy of trustee, see 2 Hatsspury’s Laws (8rd Edn.) 435-486; as 
to whether exercise of statutory powers are obligatory or permissive, see 36 Hats- 
purY’s Laws (8rd Edn.) 483 et seq.; and for cases see 48 Dicesr 755-758. For the 
Trustee Act, 1925, s. 41, see 26 Hatspury’s Sratures (2nd Edn.) 118. 


Case referred to: 
(1) Re Elford, Ex parte Gennys (1829), Mont. & M. 258; 43 Digest 704, 1438. 


Also referred to in argument : 
Bainbrigge v. Blair (1841), 8 Beav. 421; 43 Digest 757, 2002. 
Macdougall v. Paterson (1851), 11 C.B. 755; 6 Exch. 387, n.; 2 L.M. we P Oats 
Cox, Mi & H. 5445001 L.J.C.P. 27; 18 b. P0.8. 100% 25 0 Pele toe 
1108; 188 E.R. 672; 42 Digest 720, 1401. 


Petition presented under the Bankruptcy Law Consolidation Act, 1849, praying 
the removal of a Mr. Bridgman from the trusteeship of settlement funds, and the 
appointment of a new trustee in his place. 

The petitioners were some of Mr. Bridgman’s cestuis que trust, and the grounds 
on which it was sought to remove Mr. Bridgman and to appoint a new trustee were 


that Mr. Bridgman had some time since been a bankrupt, although it was admitted 
that he was now perfectly solvent, and that he had been guilty of vexatious conduct 


in the management of the trust. The bankruptcy occurred in 1855. In 1856, Mr. 
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Bridgman had obtained a first class certificate in bankruptcy. There was no sug- 
gestion that his continuing as a trustee would endanger the trust property. But 
for the expense of realising his estate, his creditors would have been paid in full; 
and since his bankruptcy he had been appointed to an official situation of some 
importance. 

By the statute 6 Geo. 4, c. 16, s. 79, it was enacted, and by the Bankrupt Law 
Consolidation Act, 1849, s. 180, it is re-enacted, 


‘that if any bankrupt shall as trustee be seised, possessed of, or entitled to, 
either alone or jointly, any real or personal estate, or any interest secured upon 
or arising out of the same, or shall have standing in his name as trustee, either 
alone or jointly, any government stocks, funds or annuities, or any of the stock 
of any public company either in England, Scotland or Ireland, it shall be lawful 
for the Lord Chancellor, on the petition of the person entitled in possession to 
the receipt of the rents, issues and profits, dividends, interest, or produce 
thereof, on due notice given to all other persons (if any) interested therein, to 
order the assignees and all persons whose act or consent thereto is necessary, 
to convey, assign, or transfer the said estates, interest, stock, funds, or annuities 
to such person as the Lord Chancellor shall think fit, upon the same trusts as 
the said estates, interests, stocks, funds, or annuities, were subject to before 
the bankruptcy, or such of them as shall be then subsisting and capable of 
taking effect, and also to receive and pay over the rents, issues and profits, 
dividends, interest, or produce thereof as the Lord Chancellor shall direct.’’ 


By the Trustee Act, 1850, s. 82, it was enacted, 


“that whenever it shall be expedient to appoint a new trustee or new trustees, 
and it shall be found inexpedient, difficult, or impracticable so to do without 
the assistance of the Court of Chancery, it shall be lawful for the said Court of 
Chancery to make an order appointing a new trustee, or new trustees, either in 
substitution for, or in addition to any existing trustee or trustees.’’ 


Glasse, @.C. (Baggallay with him), supported the prayer of the petition. 
Karslake for Mr. Bridgman. 
Shapter, Q.C., for other parties. 


KINDERSLEY, Y.-C.—I must say, under all the circumstances of this case, I 
very much regret that this petition should ever have been presented; the more so 
as it appears to me to contain charges which are wholly irrelevant to its real object. 
The intention of the legislature, when it enacted the statute 6 Geo. 4, c. 16, was to 
protect property of cestuis que trust in the hands of their trustees, and if the 
trustees became bankrupt, to secure it to the cestuis que trust in the same state 
as it was before the trustee’s bankruptcy. No doubt that was the intention of the 
legislature.. The language of that Act was adopted, and is the same as that used 
in the Bankrupt Law Consolidation Act, 1849. [H1s Honour read the two sections 
as above stated.] Those Acts give this court a power—irrespective of the question 
whether the power so given is imperative or discretionary—but they give this court 
a power to remove a bankrupt trustee—a trustee who has been a bankrupt—and to 
appoint a new one in his place. Long before these Acts, it was settled law that 
property in the hands of a trustee, merely as such, did not vest in his assignees on 
the bankruptcy. But then there arose a doubt whether the assignees were necessary 
parties to a conveyance of the trust property; and upon that Ex parte Gennys (1) 
was decided. There was also another doubt, which was, whether this court—that 
is, whether a vice-chancellor—could exercise any jurisdiction in the bankruptcy, 
independent of the Lord Chancellor’s jurisdiction in such cases. That doubt oo 
resolved in the affirmative. 

This court, then, having jurisdiction, both by these statutes and upon the authori- 
ties, to deal with the matter, is it the law of the land that if application is made 
to this court for the removal of a trustee who has some time or other during his 
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trusteeship been a bankrupt—is it, I repeat, the law of the land that this court must A / 


remove him from the trust? Do the words of the bankruptcy statutes impose any 
such imperative obligation on this court? I am clearly of opinion that they impose 
no such imperative duty. When these Acts say that ‘‘it shall be lawful’’ for this 
court to do or abstain from doing a particular thing, they clearly give the court a 
discretionary power, and the mere fact of the bankruptcy of a trustee does not 
enable this court to remove him from the trust, while he is performing his duty 
in it. Just look at what the consequences might be if it were so: a quarrel might 
arise between the parties, any one of them might come to this court, and might 
get a compulsory order, on an ex parte case, for the removal of the trustee. J am 
quite of opinion that in all such cases as these, the powers given to this court by 
the Bankruptcy Acts are discretionary, and not imperative. 

Now we come to the other part of this case, the conduct of Mr. Bridgman in this 
trust. In the month of November, 1856, Mr. Bridgman obtained a first-class certi- 
ficate in bankruptcy. At that time his assets consisted of a sum of £10,000 or 
£12,000, which was due to him in this very trust, he having advanced that sum for 
the benefit of the petitioners, who now seek to have him removed from the trust. 
I believe he claimed some other small sums, but his assets may be stated to have 
then been about £10,000 or £12,000. Evidence has been adduced to show that, but 
for the expense of realising his estate, it would have paid all his creditors in full. 
A circumstance which, I think, proves that the bankruptcy alone did not render him 
an unfit person to be a trustee. Since the bankruptcy he has been appointed to 
some official situation, which he still holds, a situation I believe of considerable 
importance. There is no sort of suggestion that the continuing him in the trust 
will endanger the trust property, and I assume that there is no ground for anything 
of the sort; for most assuredly I think, if such a suggestion could have been, it 
would have been made in this case. What was said, however, is this, that since 
the bankruptcy Mr. Bridgman has been guilty of vexatious conduct, and that that 
conduct related to certain sales of part of the trust property. 

{His Honour then considered the allegation that Mr. Bridgman had been vexa- 
tious in improperly impeding the sale of part of the trust property, and continued : ] 
No real case of vexatious conduct has been established against him. And even if 
it had been, inasmuch as this petition is presented under the bankruptcy statute, 
the question of vexatious conduct is altogether irrelevant. To say that he has been 
guilty of vexatious conduct as trustee, 1s in no sort of way connected with the 
objection that is based on the fact of his having been a bankrupt. If any charge of 
vexatious conduct is made against a trustee, it must be by bill, and not by petition 
under the Bankruptcy Act. Bankruptcy is a good ground for the removal of a 
trustee when it, in the smallest degree, endangers the property in his hands. But 
there is, as I have already said, no suggestion in this case of anything of the sort, and 
I may observe also, there is no suggestion that Mr. Bridgman had any difficulty in 
obtaining his first-class certificate. Moreover, after he has obtained it, in 1856— 
up to the presentation of this petition—all parties deal with him as trustee, and 
never, until they actually present this petition, dream of suggesting the bankruptcy 
as a ground for his removal. Now they only allege it as an additional ground. It 
appears to me, upon the whole of this case, that even if vexatious conduct be in 
itself a ground for the removal of a trustee, no such conduct has been established 
here; that the Bankruptcy Act does not render it imperative upon this court to 
remove a bankrupt trustee, merely on that ground; that the circumstances in this 
case do not call for the exercise of the discretionary power of this court for Mr. 
Bridgman’s removal from this trust; and that all I can, therefore, do, is to dismiss 
this petition with costs. 


Petition dismissed. 
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HOPE v. HOPE 
seu ie 


[Court or AppraL In CHancery (Lord Cranworth, L.C.), May 27, June 3, 5, 
August 5, 1854] 
[Reported 4 De G.M. & G. 328; 2 Eq. Rep. 1047; 23 L.J.Ch. 682; 
24 L.T.0.8. 29; 2 W.R. 698; 43 E.R. 534] 


Infant—Custody—Jurisdiction of court—Children of English father born and 
resident abroad. 

The husband, an linglish subject, and the wife, a French subject, were mar- 
ried in 1886; both were resident in France and all the children were born in 
France. In February, 1853, the parties separated, and the husband came to 
reside in England. The wife continued to reside in France and retained two 
of the children under interim orders for their custody obtained in the French 
courts, the remainder of the children being resident in England. In August, 
1853, the wife commenced proceedings for divorce in Kngland. The husband 
having settled a sum on trust for the children, on Nov. 14, 1853, a petition was 
filed in the name of the infant children against both the husband and the wife 
to make the children wards of court. The wife was served with an order 
directing her to concur with her husband in taking such steps as should be 
necessary according to the laws of France to authorise the delivery up of the 
two children to the husband. The wife opposed the husband’s application in 
the French courts for such delivery up, and she obtained a further interim order 
for their custody. The husband now applied for a further order to be made 
on the wife that within one week she deliver up the two children to him or 
otherwise concur with the husband in taking such steps, etc. The wife opposed 
this application on the point of jurisdiction. 

Held: the Court of Chancery had jurisdiction over the custody of infants born 
of an Iinglish subject although such children were born and resident abroad. 


Notes. The wardship of infants is assigned to the Chancery Division by s. 56 (1) (b) 
of the Supreme Court of Judicature (Consolidation) Act, 1925 (18 Haussury’s 
Statutes (2nd Edn.) 490). An order of court is required to make an infant a ward 
of court by s. 9 of the Law Reform (Miscellaneous Provisions) Act, 1949 (28 Hats- 
BURY'S Statutes (2nd Edn.) 777). 

Considered: Brown v. Collins (1883), 25 Ch.D. 56. Followed: Re Willoughby 
(1885), 830 Ch.D. 824. Considered: Re Liddell’s Settlement Trusts, Liddell v. Lid- 
dell, [1936] 1 All E.R. 239. Applied: Harben v. Harben, [1957] 1 All E.R. 379. 
Referred to: Ex parte Blyth, [1944] K.B. 5382. 

As to wards of court and who may be made wards, see 21 Haussury’s Laws (8rd 
Edn.) 217 et seq.; and for cases see 28 Dicrst (Repl.) 707 et seq. 


Motion by the husband that his wife within one week after service of the order 
be ordered to deliver up to the husband the two sons of the marriage which were 
residing with the wife in France and that the wife be ordered to concur with the 
husband in taking all such steps as might be necessary and proper according to 
the laws of France for causing the children to be so delivered up to the husband, 
their father. 

This motion originally came before Lorp Romitiy, M.R., on May 9, 1854, when 
His Lordship expressed a strong view that he had jurisdiction to make such an 
order. Both parties being unwilling to go into the merits, it was arranged, by leave 
of the court, that the motion should be heard by Lorp Cranworrs, L.C., as an 
original motion on the point as to jurisdiction. 

The husband, a British subject, and the wife, a French subject, were married in 
July, 1836. Both resided in France and there were five children of the marriage, all 
born in France. Differences arose between the parties and in February, 1858, the 


husband brought the five children to England and placed them in the care of rela- 


tives. Shortly afterwards the husband permitted his two sons to reside with his 
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wife in France on her written undertaking to return them to her husband at the 
end of three months. On June 29, 1858, the French Appeal Court confirmed pre- 
vious interim orders for the two sons to remain with the wife but decreed that they 
should be delivered to the husband on Sept. 15, 1853 ‘‘if it had not been otherwise 
ordered on this head by the English tribunals.’’ In August, 1853, the wife com- 
menced proceedings in England for divorce and these proceedings were still pend- 
ing. On Oct. 5, 1853, on the wife’s application, the French court decreed that the 
two sons should remain in her custody for four months. The husband having 
settled a sum in trust for the children, on Nov. 14, 1858, a petition was filed on 
behalf of the children against both husband and wife to make the infant children 
wards of court. On Nov. 22, 1853, an order was obtained for substituted service 
on the wife and an order was made prefaced by a declaration that by the law of 
England the custody of the children belonged to the husband and directing the wife 
to concur with her husband in taking all such steps as might be proper and necessary 
according to the laws of France to cause the delivery up of the children to 
the husband. This order was served on the wife in France. The husband 
applied to the French court for delivery up of the children, and the appli- 
cation was opposed by the wife and by a representation that she bad appealed against 
the order to the House of Lords and that pending such an appeal the order was in 
abeyance. The French court thereupon declined to interfere with a further interim 
order made as to the children remaining with the wife. The husband now applied 
that notwithstanding the previous order served on the wife, a further order, in 
similar terms, for delivery up of the children within one week, be made against the 
wife. This application was opposed by the wife on the point of jurisdiction. 


Roundel Palmer and Amphlett for the children. 
Sir Richard Bethell, and Terrel and Wise, for the wite. 
J. W. Stephen for the husband. 


LORD CRANWORTH, L.C.—TI do not think this case admits of any doubt. In 
my former order I declared that by the law of England the custody of the children 
belonged to the husband; and in order that nothing in that former order might, by 
any possibility, lead the parties into conflict with the laws of France, the order, 
was upon deliberation, cautiously worded, directing the wife to concur with the 
husband in taking all such steps as might be necessary, according to the laws of 
France, to cause the delivery up of the children to their father. What has been 
done is this. In the first instance the father made an application to the French 
tribunal to obtain the delivery up of the children; and as this question was there 
treated not altogether as a private one, but one in which the state had an interest 
in the protection of the children, an interim order had been made for their remain- 
ing with their mother. Then came the application of the husband to this court, when 
an order was made of such a nature as could not lead this court into any conflict 
with the French courts. The course which the wife ought to have taken was to have 
instructed counsel, if necessary, to consent on her part to the delivery up of the 
children. If then she had so acted, and then the French courts had said, *‘lor 
certain reasons, that cannot be acceded to,’’ I should have been the last individual 
to have pretended to exercise any jurisdiction over what was done by the French 
tribunals, for whose decisions I have the most profound respect. 

The wife, however, has not thought fit to adopt that course, and an argument has 
been raised by her against the application made by her husband. She does what 
my former order in substance forbids her to do—she appears upon the application of 
her husband and opposes it. The question is, what course am I now to adopt? 
If the parties were within this court's jurisdiction, I should make a short order upon 
the wife to do what she was ordered to do by my former order within a few days, 
or to stand committed. The course which I shall take as dictated by the peculiar 
circumstances of the case is this. I shall preface my order by declaring that, 
according to the laws of this country, an appeal to the House of Lords does not 
suspend the execution of an order of the Lord Chancellor, unless, under special 


A 


5 


C 





_E 


LF 





C.A.] HOPE v. HOPE (Lorp Cranworty, L.C.) 443 


circumstances, a special order had been previously obtained to suspend it. No 
application for such an order has been made, nor do I think that I should have 
acceded to it if it had been. I shall then go on to order that the wife do, within 
a week from the service of this order, deliver up the children to the husband, or 
otherwise concur with him in taking such steps as may be necessary according to 
the laws of France to authorise her to deliver up the children to him. I have no 
doubt that the effect of this declaration, when the case comes again before the 
French courts, will be that they will give me credit for having correctly enunciated 
the law of this country, as I undoubtedly give them credit of correctly stating the 
French law. To so much of the notice of motion as asks that the wife may be 
restrained from making any application to the French courts, I shall not accede, 
inasmuch as such an order may be misunderstood in those courts. 


Order accordingly. 


JONES v. PROVINCIAL INSURANCE CO. 


[Court or Common Puras (Sir Alexander Cockburn, C.J., Cresswell, Willes and 
Williams, JJ.), May 30, July 4, 1857] 
[Reported 3 C.B.N.S. 65;°26 L.J.C.P. 272; 30 L.T.O.S. 102: 
3 Jur.N.S. 1004; 5 W.R. 885; 140 E.R. 662] 


Insurance—Life assurance—Proposal—Non-disclosure by assured of material facts 
—Facts not believed by assured to be material—Illness of which assured 
knew, without being aware it tended to shorten life—Limitation by under- 
writer of right to be informed. 

In the personal declaration made and signed by the assured, which was to 
form the basis of a contract of life assurance, he stated that he was not aware 
of any circumstance, or that he had any disorder, tending to shorten his life, 
or to make an assurance on his life more than ordinarily hazardous. The ques- 
tion arose whether the policy could be avoided if the assured had to his know- 
ledge had attacks of ill-health without being aware that their effect was to 
tend to shorten his life or to render an assurance on his life more than usually 
hazardous. 

Held: the underwriters had so limited their rights that the declaration would 
only be untrue if the assured not only was aware of some circumstance or 
disorder, but also was aware that its effect was to tend to shorten life or to 
render an assurance on his life more than usually hazardous, and, those not 
being the facts, an action on the policy by the personal representative of the 
deceased assured succeeded. 

Notes. Applied: British Equitable Insurance v. Great Western Rail. Co. (1868), 
38 L.J.Ch. 182. 

As to non-disclosure and misrepresentation in relation to insurance, see 22 Hats- 
BuRY’S Laws (8rd Edn.) 185 et seq. As to material facts affecting life insurance, 
see ibid., pp. 275-277. For cases, see 29 Diarst (Repl.) 384-886. 

Case referred to: 

(1) Lindenau v. Desborough (1828), 8 B. & C. 586; 108 E.R. 1160: sub nom. 

Von Lindenau v. Resborough, 8 C. & P. 3538; 3 Man. & Ry.K.B. 45; 7 
L.J.0.8.K.B. 42; 29 Digest (Repl.) 880, 2890. 


Also referred to in argument: 


Anderson v. Fitzgerald (1853), 4 H.L.Cas. 484; 21 L.T.O.8. 245; 17 Jur. 995; 
10 E.R. 551, H.L.; 29 Digest (Repl.) 882, 2895. 
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Carter v. Boehm (1766), 8 Burr. 1905; 1 Wm. BI. 593; 97 E.R. 1162; 29 Digest 
(Repl.) 42, 3. 

Mayne v. Walter (1782), 3 Doug.K.B. 79; 99 E.R. 548; 29 Digest (Repl.) 211, 
THL9. 

Bufe v. Turner (1815), 6 Taunt. 388; 2 Marsh. 46; 128 E.R. 1065; 29 Digest 
(Repl.) 471, 3398. 

Duckett v. Williams (1834), 2 Cr. & M. 348; 4 Tyr. 240; 3 L.J.Ex. 141; 149 E.R. 
794; 29 Digest (Repl.) 402, 3018. 


Rule Nisi obtained by the defendant for a new trial in an action on a policy of lite 
assurance brought by the personal representative of John Powell Jones, deceased, 
against the Provincial Insurance Co. upon a policy of insurance for £1,000. The 
cause was tried before Martin, B., who gave a verdict for the plaintiff for the 
amount claimed. 


Knowles, Q.C., Edward James, Q.C., and Colin Blackburn for the plaintiff showed 
cause against the rule. 


Hugh Hill, Q.C., and Manisty for the defendant in support of the rule. 


Cur. adv. vult. 


July 4, 1857. WILLIAMS, J., delivered the following judgment of the court.— 
This was an action brought by the plaintiff as administrator of John Powell Jones, 
deceased, against the Provincial Insurance Co. upon a policy of insurance for 
£1,000, effected by the intestate upon his own life in the office of the defendants 
on Feb. 28, 1855. The policy stated that the intestate had delivered into the office 
of the defendants a declaration in writing, signed by him and being of the same 
date as the policy, and which it was agreed should be the basis of the contract of 
assurance. By this declaration, actually signed, it was declared that the age of the 
assured did not exceed twenty-nine years; that he had had the smallpox or cow- 
pox; that he had not certain specified diseases; that no proposal to insure his life 
had been declined at any office; that he was then in good health, and did ordinarily 
enjoy good health, and that he was not aware of any circumstance or disorder tend- 
ing to shorten his life or to render an assurance on his hfe more than ordinarily 
hazardous, unless anything stated in answer to certain questions which preceded the 
declaration might be so considered. The assured also thereby declared that the 
medical and private referees named by him in answer to two of those questions were 
competent to give information as to his past and present state of health and habits 
of life. The declaration so made was, in some respects, erroneously recited in the 
policy, particularly in adding to the statement that the assured had never been 
afflicted with the specified diseases, the words ‘‘or any other disease, ailment, or 
infirmity tending to the shortening of life.’’ It, however, also contained the state- 
ment that the intestate 


‘was not aware of any circumstance, or that he had any disorder tending to 
shorten his life or to make an assurance on his life more than usually hazardous.”’ 


The declaration in the cause is in the usual form, stating the policy, the payment 
of the premiums, the death of the assured, and the performance of conditions pre- 
cedent. The important pleas were the second, fourth and filth. The second plea 
stated, that the declaration in the policy mentioned was untrue in this, that at the 
time of making it the assured had been and was afflicted with a disease, ailment or 
infirmity tending to the shortening of life. The fourth plea was, that the declaration 
was untrue in this, that at the time of making it the assured was aware of circum- 
ctances which rendered an assurance on his life more than usually hazardous. The 
fifth plea was, that the declaration was untrue in this, that at the time of making it 
the assured was aware that he had a disorder tending to shorten his life, or to render 
an assurance on it more than commonly hazardous. Issues in fact were Joined upon 
these pleas. 

At the trial before Martin, B., it appeared that the assured had had a bilious 
attack, not being one of the specified illnesses, in November, 1853, and another in 
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A May and June, 1854. The evidence as to the character of these attacks was contra- 
dictory. According to the evidence of Mr. Parry, a medical man who attended the 
assured in both those illnesses, and also in that which caused his death in 1856, there 
was nothing in the illnesses of 1853 and 1854 to injure, to shorten or affect the life 
of the assured or make it less good. He stated that the assured recovered rapidly 
from them, and that his state of health afterwards was as good as ever. ‘The evi- 
B dence of other medical men conflicted with that of Mr. Parry, but it did not appear 
that their opinion had ever been communicated to the assured. We are informed 
by the learned judge that the defendants at the trial relied altogether upon the 
statement at the foot of the proposal and declaration actually signed by the defen- 
dant, commencing, ‘‘I, the above-mentioned John Powell Jones,’’ and insisted that 
under the words 


C 


“IT am not aware of any disorder or circumstance tending to shorten my life, 
or to render an assurance on my life more than usually hazardous,”’ 


it was enough for them to show that the illnesses of 1853 and 1854 did, in fact, tend 
to shorten the life of the assured, or to render an assurance upon it more than 
usually hazardous, without showing that the assured was aware that they were of 
ID that character. The defendants did not at the trial rely upon the declaration recited 
in the policy as being more stringent than that actually signed; nor did they refer 
to or rely upon the answers to the questions preceding the declaration commencing 
“I the above named,’ etc. The learned judge ruled, and directed the jury that if 
the assured honestly believed at the time he made the declaration that the bilious 
attacks had no effect upon his health, and did not tend to shorten his life, or to 
IE render an assurance upon his life more than usually hazardous, the fact that he was 
aware that he had had those attacks, even though (without his knowledge) they had 
such a tendency, would not defeat the policy. The jury found for the plaintiff for 
the amount of the policy. 

In Easter Term last a rule was obtained for a new trial upon the ground of mis- 
direction, with reference to the issues raised on the first, second, fourth and fifth 
[f pleas in this, that it was immaterial as regards the issues on the first and second 

pleas, whether John Powell Jones was aware of the untruth of his declaration, 

provided it was untrue in fact, and in this that as regards the issues on the fourth 
and fifth pleas, it was immaterial whether John Powell Jones knew of the conse- 
quences or effect of the attacks of 1853 and 1854, if he knew of such attacks in point 
of fact. The rule was fully argued before the Lord Chief Justice, CRESSWELL and 

Wittes, JJ., and we took time to consider. 

In our opinion the course taken at the trial renders it unnecessary to pronounce 
an opinion on any of the points argued, except the construction of the declaration 
actually signed. No point was made at the trial as to the effect of the answers to 
the question preceding the declaration signed, or as to the plaintiff being bound by 
the recital in the policy though untrue, and there was an obvious good reason for 
abstaining from insisting upon those matters, inasmuch as they would unquestion- 
ably have been distasteful to the jury, who would, after all, assuming the defendants 
to be right upon those points, have had to pronounce upon the question of 
materiality. The defendants, therefore, cannot now be heard to argue any such 
points not raised at the trial; and the only one there raised and decided’ was, that 

the declaration ‘‘I am not aware of any disorder or circumstance tending to shorten 
my life,’’ referred not merely to the knowledge of the assured of the disorder or 
circumstance but also to his knowledge that it tended to shorten life, ete. 

In the argument we were referred by the defendants’ counsel to several authori. 
ties, among others, Lindenau v. Desborough (1), as. establishing the proposition 
Within his knowledge, touching the subject-matters of the insurance, and that it is 
insurance on life or property to communicate to his underwriter al] material facts 
within his knowledge, touching the subject-matters of the insurance, and that it is 
a question for the jury whether any particular part was or was not material to be 
communicated. It is, however, equally clear that the underwriters may, in any 


ie 
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particular case, limit their right in this respect to that of being informed of what P 
is in the knowledge of the assured, not only as to its existence in point of fact, but ~ 
also as to its materiality, and in our opinion that is the effect of the limited declara- 
tion required in the present case, as to disorder, or circumstances tending to shorten 
life, or to render an insurance upon the life insured more than ordinarily hazardous. 
Therefore, upon the construction of that clause which alone was relied upon at the 
trial, we are of opinion that the direction of the learned judge was right, and that 
the rule for a new trial ought to be discharged. B 
Rule discharged. 


COOPER v. SLADE 


[Court oF EXxcHEQUER CHAMBER (Alderson and Bramwell, BB., Cresswell and 

Williams, JJ.), February 1, May 9, 1856] D 

[Reported 6 F. & B. 447; 25 L.J.Q.B. 824; 2 Jur.N.S. 1016] 
Elections—Bribery—Payment to voter of expenses of travelling to poll—Legality. 

A promise to a voter that he will be paid his expenses of travelling by railway 
to the poll held to be illegal under s. 2 of the Corrupt Practices Prevention Act, 
1854 [see now Representation of the People Act, 1949], if the promise is made 
conditionally on the voter voting for the promisor, but valid if the promise is 
unconditional. The honesty of the promisor if he does the act prohibited is 
immaterial. 

Notes. As to a voter’s travelling expenses, see 14 Hauspury’s Laws (8rd Edn.) 
916; and for cases see 20 Dicrsr (Repl.) 77, 78. For the Representation of the 
People Act, 1949, see 8 Hanssury’s Srarures (2nd Edn.) 578. F 


Cases referred to: 

(1) Bayntun v. Cattle (1833), 1 Mood. & R. 265, N.P.; 20 Digest (Repl.) 120, 999. 

(2) Brembridge v. Campbell (1881), 5 C. & P. 186, N.P.; 20 Digest (Repl.) 77, 581. 

(3) Lord Huntingtower v. Gardiner (1823), 1 B. & C. 297; 1 03-075. KB. ue 

107 E.R. 111; sub nom. Huntingtower v. Ireland, 2 Dow. & Ry.K.B. 450; 
20 Digest (Repl.) 84, 662. G 
Algo referred to in argument : 
Hughes v. Marshall (1831), 2 Cr, & J. 118; 2 Tyr, 184; 1d. ios Fi ee 
49; 20 Digest (Repl.) 89, 709. 

Allen v. Hearn (1785), 1 Term. Rep. 56; 99 E.R. 969; 20 Digest (Repl.) 81, 619. 

Appeal by the defendant on a bill of exceptions in an action for penalties under H 
the Corrupt Practices Prevention Act, 1854 [repealed by the Representation of the 
People Act, 1949]. The declaration contained a preliminary averment that, after 
the passing of the Corrupt Practices Prevention Act, 1854, an election for two 
members was holden at Cambridge. It then contained seventy-nine counts, all of 
which were abandoned except the seventh and eighth. The seventh count was for 
a penalty, “for that defendant promised money to or for one Richard Carter,’’ a I 
voter, ‘‘in order to induce’’ him ‘‘to vote at the said election.’’ The eighth count 
for a penalty, for that defendant ‘‘corruptly gave money to or for the said Richard 
Carter,’’ then being a voter, ‘“on account of the said Richard Carter having voted 
at the said election.” 

The action came on for trial at the Cambridge Summer Assizes, 1855, before 
Parke, B. It was proved that George Brimley was the election auditor for Cam- 
bridge for the year 1854; that the election of two members took place in August, 
1854, and was duly held; that Viscount Maidstone and the defendant Slade were 
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two candidates on one side; that Samuel Peed was appointed the defendant’s agent 
for election expenses; that Carter was a voter, who at the time of the election 
was at Huntingdon; and that he received the following letter : 


“Cambridge Borough Election. Committee Room, Lion Hotel, Aug. 12, 1854. 
Sir, The Mayor having appointed Wednesday next for the nomination, and 
Thursday for the polling, you are earnestly requested to return to Cambridge, 
and record your vote in favour of Lord Maidstone and F. W. Slade, Esq., Q.C. 
Yours truly, Charles Balls, Chairman. Your railway expenses will be paid.”’ 


_ This letter was a printed circular, with the exception of the words ‘‘Your railway 


expenses will be paid,’’ which were in manuscript. Carter, in consequence, 
went to Cambridge, and voted for Maidstone and Slade. ‘The auditor, Brimley, 


1 produced the letter of Aug. 12, with a memorandum written on it: ‘Allowed 8s. for 


expenses from Huntingdon, William Thirkettle’’; and another: ‘‘I allow Mr. RB. 
Carter’s claim to have 8s. for travelling expenses, S. Peed.’’ Brimley gave evi- 
dence that it was brought to him with only the first memorandum and that he sent 
it back to have it vouched by Peed, and, on its being brought back with the memo- 
randum signed by Peed, he paid Carter 8s. out of the money deposited with him 
on account of the defendant. 

William Thirkettle was called as a witness for the plaintiff. He stated that he 
was clerk to the said Samuel Peed at the election in 1854; there was a committee 
for conducting the election of Viscount Maidstone and Mr. Slade; Charles Balls 
acted as chairman of that committee; he, Thirkettle, saw Slade at the committee 
room, and had, in Slade’s presence, heard the question of travelling expenses dis- 


3, cussed; Slade said it was legal to pay travelling expenses to bring up the outvoters: 


Slade gave his opinion that such travelling expenses might be paid for the guidance 
of Samuel Peed; Peed asked Slade whether it would be legal to get up the out- 
voters and pay their legal travelling expenses, what they paid out of pocket; and 
he, Thirkettle, wrote the words ‘‘your railway expenses will be paid’’ at the bottom 
of the letter after Slade had said that the payment of travelling expenses was legal. 

Counsel for the defendant did not offer any evidence on his behalf, but insisted 
that upon the evidence’so given the defendant was entitled to a verdict on the 
seventh and eighth counts, and prayed the learned judge so to direct the jury, but 
the judge held that the several matters so produced and given in evidence on the 
part of the plaintiff, Charles Henry Cooper, ought to be left to the jury for their 
consideration. His Lordship directed the jury that, if they were satisfied upon 
the evidence that the defendant did, by himself or any other person on his behalf 
authorised by him so to do, promise money to Richard Carter in order to induce 
him to vote for the defendant, they should find the seventh count for the plaintiff, 
although the sum of money so promised was no more than the fair and reasonable 
expenses of Carter’s travelling from Huntingdon to Cambridge, on the day of the 
election, and back. The judge further said that, if the jury were satisfied upon the 
evidence that the defendant did, by himself or any other person on his behalf 
authorised by him so to do, give money to Carter on account of, i.e., that the moving 
cause of his giving such money was Carter's having voted for the defendant, they 
should find the eighth count for the plaintiff although the defendant honestly be- 
lieved he was committing no offence thereby. 7 

The jury returned a verdict for the plaintiff on the seventh and eighth counts, and 
the defendant appealed. 


Knowles for the defendant. 
O'Malley for the plaintiff. 


Cur. adv. vult. 
May 9, 1856. ALDERSON, B., read the following judgment of the majority of 
the court.—This case comes before us on a bill of exceptions, and the sole question 
to be determined is whether the exception taken to the ruling of the learned judge 
ean be sustained. That exception is that the matters produced and given ian 


448 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


evidence on the part of the plaintiff below are not suflicient to entitle the plaintiff to 
a verdict, and ought not to be left to the jury. In determining this question we 
are to look to the declaration, and, as that follows the words of the Corrupt Prac- 
tices Prevention Act, 1854, on which it is founded, we have to construe that statute. 
We are not called on to go into any general considerations as to what would be 
bribery if the statute had simply prohibited that offence by that word; what we have 
to do is to construe a positive law which enacts (by s. 2 of the Act] that to ‘‘promise”’ 
‘‘money”’ to a voter ‘‘in order to induce any voter to vote,’’ and ‘‘corruptly’’ to 
give money to a voter ‘‘on account of such voter having voted’’ [see now Repre- 
sentation of the People Act, 1949, s. 99] are severally matters which subject to a 
penalty the person so promising or giving. 

On the construction of this statute we are of opinion that a promise to a voter 
of his travelling expenses, conditionally on his coming and voting for the promisor, 
is within the first cited part of the enactment, but that a promise of travelling 
expenses not so conditioned is not. What the statute meant to prohibit was an 
act directly calculated to influence the vote, and it is impossible to say that a voter 
finding himself under the necessity of voting for a particular person or losing his 
travelling expenses, which he has been promised if he does vote, is not under an 
inducement to vote. The statute cannot mean to regard the condition of the 
promisor’s mind; otherwise such a promise made to A., who has clearly already 
determined to vote for the promisor and whom the promisor did not propose in any 
respect to influence, would be out of the statute, while a promise made in the same 
words to B., who was not in that situation and whom it was intended to influence, 
would subject the promisor to the penalty. Nor can it be supposed to regard the 
voter’s mind, as, in like way, the same promise might or might not be lawful 
according to the disposition of the different persons to whom it was made with the 
same intent. It is the act itself which the statute intended to prohibit. On the 
other hand, an unconditional promise of travelling expenses to a voter to go to the 
place of polling, with leave to him to vote or not, as and how he likes, seems to us 
certainly not a promise of money to induce the voter to vote, being neither a promise 
with that view nor directly calculated to cause 1t. 

This construction is confirmed by s. 3 of the Act [persons receiving bribes to be 
deemed guilty of bribery], which must have a corresponding meaning to s. 2, and 
which certainly would include a voter contracting for travelling expenses for his 
vote or his agreement to vote, and would exclude the mere unconditional receipt of 
those expenses. So again s. 4 only prohibits the corruptly giving of meat, etc., 
for the purpose of corruptly influencing a voter to give a vote. It does not prohibit 
the bona fide giving of such meat, etc., unconditionally, while s. 23 absolutely 
prohibits any giving of refreshment to any voter on the day of nomination or day 
of polling on account of his having polled, or being about to poll, without using any 
such words as ‘‘in order to induce.’’ A giving of refreshment might clearly be 
within s. 23 and not within s. 2 because not given in order to inducé the voter 
to vote, and it is difficult to see why a promise of travelling expenses should 
inevitably be within s. 2 when a promise of refreshment may not be. Again, con- 
sider the consequence of holding that an unconditional promise to pay travelling 
expenses is within the statute. Would giving a free passage by railway be so, as a 
eift of valuable consideration? If not, there seems an absurdity, viz., that to give 
the price paid for the place is illegal, but to give the place itself is not. If the free 
passage 1s within the statute, so also would be taking a person in a private carriage ; 
and the result would be, that any one taking in his own carriage a voter to the 
place of election without any bargain that he should vote would be guilty of a 
crime or misdemeanour, punishable by fine and imprisonment, subject to a penalty 
of £100, and liable to be disqualified for life from voting; which is an alarming and 
almost an absurd consequence. [As to restrictions on the conveyance of voters to 
and from the poll and treating see ss. 88-90, 100 of Act of 1949.] 

There is no authority on the construction of this Act, and the words of previous 

Acts are different. The Corrupt Practices Act, 1728 (2 Geo. 2, c. 24) [repealed by 
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various Acts], s. 1, required ‘an oath to be taken by the voter that he had received 
no money or reward or promise for money ‘‘in order to give my vote’; and s. 7 
imposed a penalty on a voter who agreed for ‘‘money or other reward’’ ‘‘to give his 
vote,’’ and on a person who by gift or reward, or promise of gift or reward, corrupted 
or procured a person to vote. The Parliamentary Elections Act, 1809 (49 Geo. 34, 
c. 118) [repealed] prohibited agreements to give money to procure a return, 
aud see the Corrupt Practices Prevention Act, 1695 (7 & 8 W. 8, c. 4) [repealed by 
Corrupt Practices Prevention Act, 1854]. Under these Acts some election commit- 
tees have held the payment of travelling expenses legal, and some illegal, and 
different opinions have been expressed by judges : see per ALDERSON, B., in Bayntum 
v. Cattle (1), and per Trnpat, C.J., in Bremridge v. Campbell (2), RoGers on MLKEc- 
TIONS (7th Edn.), p. 256. But probably the apparent difference of opinion may 
have arisen from the difference of the circumstances of the particular cases. It 
must have been known to the legislature that such payments had been held legal, 
and it seems strange that, if intended to be absolutely prohibited, they should not 
have been prohibited in express terms. It will be seen we attach no weight to the 
proviso at the end of s. 2 of the Act of 1854 [providing that the provisions of the 
section should not extend to any money paid or agreed to be paid for legal expenses 
bona fide incurred at an election]. The same proviso was in the Act of 1809, s. 2, 
but it is nugatory, as may be seen by reading it affirmatively instead of negatively, 
viz., ‘‘this Act shall only extend to money paid’”’ ‘‘for legal expenses.’’ It is an in- 
stance of what is very common, viz., a superfluous provision ex majori cautela, or, if 
it has any meaning, it is that given to it by the learned counsel for the plaintiff, viz., 
payment to a printer or innkeeper of lawful expenses with a view indirectly to induce 
him to vote. It cannot mean to legalise a promise made directly to induce a voter 
to vote, and no other promise is within the statute. 

We are further of opinion that if the letter of Aug. 12, 1854, is evidence of a promise 
within the statute, viz., a promise to pay conditionally on the voter voting, and made 
to induce him to vote for Lord Maidstone and the defendant, then there is no evidence 
against the defendant that he authorised it. For we agree with the opinion he ex- 
pressed, viz., that it is lawful to defray travelling expenses to bring up the outvoters, 
and we cannot see that that opinion, which does not imply that the voting may be made 
a condition, authorised the making of a promise so conditioned, and, therefore, a pro- 
mise prohibited by law. This of course would necessitate a venire de novo. But we 
entertain a similar opinion as to the second count. We agree with the learned judge 
that the pravity or honesty of intention of the defendant is immaterial if he does 
the thing prohibited. But we think the word ‘‘corruptly’’ has a definite meaning. 
If, for instance, there had been a previous unlawful promise, conditional on the 
voter voting, or if there had been a previous understanding to that effect, or a cor- 
rupt bargain for the future, we think the case would have been within the statute. 
But we are clearly of opinion that merely paying the travelling expenses, honestly, 
with no previous engagement, is not prohibited. It was not within the former 
statute: Lord Huntingtower v. Gardiner (8), and to hold that it is within the 
present is to give no meaning to the word ‘“‘corruptly’’ which appears so emphati- 
cally used in relation to the subsequent doing of an act and omitted as to the 
previous promise to do it—a construction which, if correct, would make a person 
giving money or procuring an employment within the second branch of s.-2, at any 
distance of time after the election, the receiver and giver being then equally un- 
connected with the same constituency, or any other, liable to the several] penal 
consequences we have before referred to. We think this cannot be, and that, as 
there was (for the reason above given) no evidence of a previous promise or other 
matter to make the gift corrupt, there was no evidence in support of the second 
count. On this ground also there should be a venire de novo. 


WILLIAMS, J. (read by Bramwetu, B.)—I have the misfortune to differ from the 
rest of the court in this case. As to the seventh count, I think there was evidence for 
the jury that Mr. Slade promised a voter to pay his travelling expenses, and that the 
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object of such promise was to prevail on him to come and vote for Mr. Slade at the elec- 
tion. Jam, therefore, of opinion that there was some evidence of a promise of money 
to a voter to induce him to vote, according to the allegation of that count, and the lan- 
guage of s. 2 of the Act of 1854. As to the eighth count, I think also that there was 
some evidence that Mr. Slade, in performance of a previous promise, had paid the tra- 
velling expenses of a voter who had come and voted for him at the election. This, I 
think, amounted to some evidence, not only that Mr. Slade had given money to the 
voter on account of his having voted, but that he had given it corruptly, because the 
promise, in my view of the statute, is to be deemed bribery. If so, a payment in 
performance of it is, I apprehend, a corrupt payment within the meaning of the Act. 
I am quite aware that the statute, as I have construed it, will act harshly, and apply 
to cases which can hardly have been in the contemplation of the legislature. But 
the language of the Act appears to me so plain and unambiguous that these con- 
siderations afford only an argument to prove that the statute was inconsiderately 
passed and ought to be amended. 


Venire de novo. — 


The plaintiff appealed to the House of Lords (6 H.L.Cas. 746) who allowed the 
appeal on the facts, holding that, assuming the letter of Aug. 12, 1854, to be sent 
by the authority of the defendant Slade, there was evidence for the jury that Slade 
was guilty of bribery within s. 2 of the Act of 1854, for the letter meant that the 
payment was to be conditional on the voter voting for Slade; there was evidence 
for the jury of Slade having authorised the letter to be sent; and there was evidence 
for the jury of Slade having corruptly paid money to the voter in consequence of 
his voting within s. 2. 


WHICKER v. HUME 


[House or Lorps (Lord Chelmsford, L.C., Lord Cranworth and Lord Wensley- 
dale), July 1, 8, 12, 18, 16, 1858] 
[Reported 7 H.L.Cas. 124; 28 L.J.Ch. 396; 31 L.T.0.8. 319; 
99 J.P. 591; 4 Jur.N.S. 983; 6 W.R. 813; 11 E.R. 50} 


Probate—Grant—Effect—Validity of instrument as will—Domicil of testator. 

The effect of a grant of probate of a will is to establish conclusively the validity 
of the instrument as a will, but not the domicil of the testator, a question which 
remains open for consideration. 

Charity—Education—Gift for benefit and advancement of “education and learn- 
ing in every part of the world.” 

A testator gave to trustees a fund upon trust to apply and appropriate the 
same in such manner as they thought proper and expedient ‘‘for the benefit, 
advancement and propagation of education and learning in every part of the 
world.” 

Held: the word ‘‘learning’’ was susceptible of various meanings, and, when 
given some of those meanings, it could indicate something which might be bene- 
fited by applying a fund in a way which would not be charitable, but, coupling 
‘Jearning’’ with ‘‘education’’ as in the present case, it meant imparting know- 
ledge by instruction or teaching and so was practically synonymous with 
education; the mere circumstance of the whole world being open to the discre- 
tion of the trustees did not prevent the gift being available as a good charitable 
bequest, the discretion being sufficiently specific; and, therefore, the gift was a 
good charitable gift. 
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A Will—Construction—Word with two meanings—Preference for word effectuating 
testator’s object. 
Per Lorp Cuetmsrorp, l.C.—If there are two meanings of a word [in 
a will], one of which will effectuate and the other will defeat a testator’s object, 
the court is bound to select that meaning of the word which will carry out the 
intentions and objects of the testator. 


Domicil—Definition—Intention permanently to inhabit place. 
Per Lorp WensieypaLe.—A very good definition of ‘‘domicil’’ is habi- 
tation in a place with the intention of remaining there for ever unless some 
circumstance should occur to alter the intention. 


Domicil—Change of domicil—Presumption against. 

Per Lorp Cranwortu.—All courts ought to look with the greatest sus- 
picion and jealousy at any suggested change by a person domiciled in England 
to a domicil in a foreign ne where he must for ever be a foreigner and 
there must always be those difficulties which arise from the complication which 
exists and the conflict between the duties owed to the one country and the 

other. 
D Per Lorp WeNsLEYDALE.—One must look very narrowly into the nature 
of the residence abroad before an Englishman living abroad is deprived of his 

Knghsh domicil. 


C2 


Notes. Considered: Drevon v. Drevon (1864), 34 L.J.Ch. 129; Beaumont v. 
Oliveira (1869), 4 Ch. App. 309. Followed: Bradford v. Young (1884), 26 Ch.D. 

4) 656; Concha v. Concha (1886), 11 App. Cas. 541. Considered: Re Berridge, Ber- 
ridge v. Turner (1890), 62 L.T. 365; Re Macduff, Macduff v. Macduff, [1895-9] 
All E.R.Rep. 154; Winans v. A.-G., [1904-7] All E.R.Rep. 410. Referred to: Lord 

v. Colvin (1859), 4 Drew. 866; Moorhouse v. Lord (1863), 10 H.L.Cas. 272; Jopp v. 
Wood (1865), 4 De G.J. & Sm. 616; Bradford v. Young (1884), 26 Ch.D. 656; Re 
Patience, Patience v. Main (1885), 29 Ch.D. 976; Re Priest, Belfield v. Duncan, 

F (1944) 1 AIL E.R. 51; Re Shaw, Public Trustee v. Day, [1957] 1 All E.R. 745. 
As to the effect of a grant of probate, see 16 Hauspury’s Laws (8rd Edn.) 269-272; 

as to charitable purposes, see ibid., vol. 4, p. 218 et seq.; as to the principles of 
the eee non of wills, see ibid., vol. 39, p. 973 et seq.; as to domicil, see ibid., 
vol. 7, p. 14 et seq. For cases see 23 Diewar (Repl.) 238 et seq.; 8 Dicestr (Repl. ' 
812 et seq.; 44 Dicest 530 et seq.; and 11 Dicrst (Repl.) 326 et seq. 
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390, 836. 


Vezey v. Jamson (1822), 1 Sim. & St. 69; 57 E.R. 27; 8 Digest (Repl.) 394, 864. 


Appeal from a decree of the Master of the Rolls, dated in 1851, and an order of 
the lords justices made in 1852, on a petition for re-hearing. 

By the will of Doctor John Borthwick Gilchrist, which was made at Paris on 
Dec. 8, 1840, in the English form, the testator, after giving his household furniture 
and other things to his wife, proceeded : 


‘‘and as to and for and concerning my estate commonly called Gilchrist Place, 
situate at or near Sydney, in New South Wales, and my house or flat in Hunter 
Square, Edinburgh, with their respective appurtenances, and also all the rest and 
residue of my real estate and hereditaments whatsoever and wheresoever, and also 
as to all the rest and residue of my personal estate and effects of what nature or 
kind soever, I devise and bequeath the same unto and to the use of Joseph 
Hume, of Bryanstone Square, in the county of Middlesex, Esq., member of 
Parliament, Charles Holland, of Queen Street, Mayfair, in the same county, 
Esq., M.D., John McGregor, Esq., one of the secretaries of the Board of Trade, 
John Bowring, of London, Esq., Doctor of Laws, and Robert Verity, of the city 
of Paris, Esq., M.D., physician to the British Embassy, their heirs, executors, 
administrators and assigns, according to the natures and qualities thereof re- 
spectively, upon trust,’’ 


that they should sell and convert into money all the residuary personal estate, not 
being ready money, and also absolutely sell and dispose of the real estate and 
hereditaments. The will then declared that the trustees should stand possessed of 
the trust-money, stocks, funds and securities upon trust out of the annual produce 
thereof to pay an annuity to his wife, and various legacies, and continued : 


‘‘and as to and for and concerning all the residue or surplus of the said trust- 
moneys, stocks, funds and securities, I direct that the trustees for the time being 
of this my will do and shall stand possessed thereof upon and for such trusts, 
intents and purposes, and with, under, and subject to such powers, provisoes 
and declarations as I by any codicil or codicils hereto shall direct, limit or 
appoint.” 


By a codicil which he made on the same day, he directed and appointed that 
the trustees or trustee for the time being of the said will 


‘do and shall stand possessed of and interested in the residue or surplus of the 
trust-moneys, stocks, funds and securities thereby to them bequeathed in trust, 
upon trust to apply and appropriate the same in such manner as they my said 
trustees or trustee shall in their absolute and uncontrolled discretion think 
proper and expedient for the benefit, advancement and propagation of educa- 
tion and learning in every part of the world, as far as circumstances will 
permit.”’ 


The testator died on Jan. 8, 1841. The late Walter Gilchrist Whicker was his 
nephew and heir-at-law, and one of the next-of-kin. The executors proved the will 
and codicil on July 13, 1841, in the Prerogative Court of Canterbury in solemn 
form, a caveat having been entered and probate being opposed by W. G. Whicker. 
In July, 1841, W. G. Whicker filed his bill in the Court of Chancery to administer 
the estate and carry into execution the trusts of the will, so far as the same were 
valid. The plaintiff insisted that the testator at the time of his death was domiciled 
either in Scotland or in France, and that his will, not being executed according 
to the formalities of the domicil, was void as to his personal estate, which then 
amounted to about £25,000, and was, therefore, distributable among his next-of- 
kin. Another bill was filed in 1842 by the trustees of the will. The court, by 
arrangement between the parties, referred it to the master to ascertain the domicil, 
and the master having found the domicil to be Iingland, the plaintiff took exception 
to the report. On Jan. 11, 1845, Lorp Lanepate, M.R., confirmed the master’s 
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report. A further report was afterwards made in 1849 setting forth the history of 
the testator’s life, and finding from the several facts and circumstances stated that 
the domicil was English. Exceptions were taken to the several findings and argued, 
and the Master of the Rolls, by an order dated Jan. 18, 1851, held the exceptions 
insufficient, and overruled the same, and the report was absolutely confirmed there- 
after. On May 18, 1851, the Master of the Rolls made a decree in both causes on 
reading affidavits to the effect that the Mortmain Act was not in force in New South 
Wales, by which decree the bill of W. G. Whicker was dismissed, and in the trustees’ 
suit it was declared that the testator was domiciled in England at his death; that 
the real estate in Scotland did not pass by the will; and that the real estate in 
New South Wales did pass by the will; that the trusts of the will ought to be 
carried into execution; and that the disposition of the residuary real and personal 
estate constituted a valid and effectual charitable gift thereof. Directions as to the 
sale of the estate in New South Wales were given. 

W. G. Whicker presented a petition of appeal to the Lord Chancellor against so 
much of the decree of May 13, 1851, as dismissed the bill in Whicker v. Hume, 
and as declared that the real estate in New South Wales passed by the will and 
was a valid and effectual charitable gift. The appeal was heard before Knicut- 
Bruce and Lorp Cranworts, L.JJ., who dismissed the appeal on Mar. 6, 1852. 
W. G. Whicker appealed to the House of Lords. He having afterwards died, the 
appeal was revived by his son the present appellant. The respondents were the 
executors and devisees in trust. 


Rolt, Q.C., Green, Q.C., and Morris for the appellants. 
Sir Hugh Cairns, Q.C., Roundell Palmer, Q.C., Anderson, Q.C., and Bagshawe, 


Q.C., for the respondents. 


Their Lordships took time for consideration. 


July 16, 1858. The following opinions were delivered. 


LORD CHELMSFORD, L.C.—On the argument at the Bar in this case, three 
main questions were raised: first, upon the domicil of the testator; secondly, 
whether the statute of mortmain [the Charitable Uses Act, 1735, repealed by the 
Mortmain and Charitable Uses Act, 1888] applied to a devise of lands in New 
South Wales, and rendered the devise for charitable uses void; and, thirdly, whether 
the trust upon which the residue was given constituted a valid charitable bequest. 

Upon the point of domicil, an objection was made on the part of the respondents 
that it was not competent to the appellant to enter into that question, inasmuch as 
it was concluded by the probate of the will which had been granted by the Preroga- 
tive Court. It is necessary, therefore, very shortly to consider what is the effect of 
a grant of probate upon a question of this kind. There is no doubt that it is the 
province and the duty of a court of probate to ascertain what was the domicil of 
the party whose will is offered for probate, in order to ascertain whether it is a 
valid will, the testator having complied with all the requisites of the law of the 
country in which he was domiciled. If probate is granted of a will, that con- 
clusively establishes in all courts that the will was executed according to the law 
of the country where the testator was domiciled. Supposing the fact to be that 
the testator was domiciled in a foreign country and the will was not executed accord- 
ing to the law of that country, still, if it were admitted to probate by the proper 
ecclesiastical court here, no other court could go back upon the factum and raise 
any question with respect to the validity of the will. That seems to be exemplified 
and established by Douglas v. Cooper (1). There a married woman, under the power 
of appointment in a marriage settlement, which was to be exercised by a will to be 
executed with certain formalities, made an instrument which was admitted to pro- 
bate by the ecclesiastical court, and the Master of the Rolls held that he was con- 
cluded by the judgment of the ecclesiastical court granting probate from considering 
the question whether it was a will, namely, whether it was such an instrument as 
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was required by the power, and that the office and duty of the court were confined 
to the consideration of the question whether that instrument was executed with the 
formalities which were required by the power. Therefore, I apprehend that, this 
will having been admitted to probate, it must be taken to be a valid will wherever 
it shall turn out that the testator was domiciled at the time of his death, but the 
place of domicil is still open for consideration, and also the validity of the bequest 
contained in the will, and the effect of it according to the law of the domicil of the 
testator. 

The question, therefore, being open for consideration as to where the testator 
was domiciled at the time of his death, it will be necessary to enter shortly into 
the consideration of the evidence upon that subject, upon which I apprehend that 
your Lordships will feel no very great difficulty. The testator was a native of 
Scotland, born there in 1759. In 1782, being then of the age of twenty-three, he 
went to India, and shortly afterwards entered into the service of the East India 
Co. as a medical officer. He continued in the service of the East India Co. in India 
till 1804, and by his service with the ast India Co. he acquired what has been 
called in several cases an Anglo-Indian domicil. He returned to his native country 
in 1804, and shortly afterwards he retired from the service of the Kast India Co. 
upon a pension, which he enjoyed down to the time of his death, which was in 
January, 1841. There is no doubt that his domicil of origin revived by his return 
to and residence in his native country. But it is unnecessary to pursue the circum- 
stances of that residence, because your Lordships have already intimated a very 
strong opinion that in 1817 and subsequent years the circumstances showed that he 
had relinquished that domicil of origin, and that the real contest was between two 
alleged subsequently-acquired domicils. 

In 1817 he quitted Scotland, never permanently to return, and established himself 
in London. He was a person well skilled in oriental languages and hterature; he 
was the author of several oriental works, and at the time he came to London he 
had a large stock of those works on hand at his bookseller’s, and it was alleged that 
the reason of his coming to London was to promote the sale of those works. He 
seemed to have considered that the best mode of advancing his object was to give 
public lectures on oriental literature, and about the year 1821 he obtained employment 
from the directors of the East India Co. as professor of the Hindustani language 
for three years, which was renewed at the expiration of that time for a further 
term of three years, and afterwards for one year, which brings us down to 1828. 
At the expiration of his employment under the East India Co. he lectured gratui- 
tously, as it is said, for the purpose of facilitating the same object which he had in 
view and which brought him to London. Upon his first arrival in London with 
his wife, whom he had married in Scotland in 1808, he went into furnished lodgings, 
and he continued to reside with his wife in furnished lodgings down to the year 
1822. He then took a furnished house in Clarges Street, at a rent of £400 a year, 
and he lived in that house for five years, at the end of which time he removed 
to another house, No. 88 in the same street, which he occupied for another year. 
That again brings us down to 1828. During the time that he was residing in Clarges 
Street, in the years 1825, 1826 and 1827, he made excursions to the continent, but 
kept on his house in London, and returned from time to time to his residence. In 
1828 he went abroad and lived in various parts of the continent for three years, 
down to 1831. He then again returned to London. He appears to have remained 
a very short time in London in 1831. He went abroad in the same year, whether 
for pleasure or for health is wholly immaterial, but he remained abroad upon that 
last occasion from 1831 down to 1833, and again he returned to London. In May, 
1833, he proposed to establish a newspaper, and for that purpose he took a house 
in the Strand, and he continued to hold that house, having employed persons to 
assist him in this undertaking, or speculation I may call it, of a newspaper, for a 
year, but the speculation failed. In 1834 he abandoned it, and in that year he 
quitted England for Paris, and only returned to England occasionally from 1834 
down to the period of his death in 1841—-namely, in the years 1839 and 1840. 
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My lords, the question is whether during the long period which I have men- 
tioned, from 1817 down to 1834, the testator having clearly abandoned his domicil 
of origin, he had not acquired a new domicil in England. I think your Lordships 
will entertain very little doubt that such a domicil was in point of fact acquired. 
It seems to me that the nature of his residence and his constant returns from the 
continent bring that residence completely within the definition of domicil which 
is given in the Dicrest (Bk. 50, tit. 16, s. 203): ‘‘Unde cum profectus est, pere- 
erinari videtur; quod si rediit peregrinari jam destitit.’’ 

If, then, he acquired a domicil in England, the question is whether he ever lost 
that domicil by the acquisition of another. That will depend upon whether the 
former domicil had been abandoned by the acquisition of a new one intentionally 
and actually, animo et facto. It will be necessary, therefore, to consider what were 
the circumstances under which it was alleged that this French domicil was acquired. 
I have stated that he went abroad in the year 1834. In the year 1837 he took a 
second floor in the Rue Martignon in Paris for a period of three, six, or nine years, 
determinable after the first year’s occupation upon a six months’ notice, at a rent 
of 3,500 francs, amounting to £140 a year and with a stipulation that he should 
place in the apartments sufficient furniture to be a security for the rent. But the 
question first of all arises: Did he manifest any intention of abandoning the English 
domicil which he had acquired? Let us observe what happens with reference to 
the English domicil. At the time he went abroad in 1884 he left with his solicitor 
a number of private papers and his library of books. There was a large stock of 
books still remaining on hand at his bookseller’s. I do not lay much stress upon 
that circumstance. There was an insurance upon it to the extent of £6,000, but 
of course he could not remove those—it would not have answered his object. He 
also left several trunks and boxes and packages and a bookcase at Holland’s ware- 
rooms in Great Pulteney Street, I think, where they had been warehoused occa- 
sionally from the year 1827, and they were left there down to the year 1840, he 
paying warehouse rent for them during the time. In 1840 nine of those packages 
were removed to Tilbury’s, in High Street, Marylebone, where they remained till 
IF after the death of the testator, when a year or two afterwards they were removed 

by the widow and warehouse rent paid for them. The circumstance of his leaving 

this property in England appears to me very strongly to indicate an intention to 

return to this country when circumstances rendered it desirable for him to do so. 

He was very far advanced in life at that time, and he died at the age of eighty-two, 

and if he had intended to make France his permanent residence he would have 
(G removed all his property and would never have been at the expense of having to 
pay warehouse rent for it. One circumstance upon this subject appears to 
me to be almost conclusive with respect to the fact of his domicil, in the evidence 
of Mr. Allen, the bookseller, in which he says: 





~ 





‘On the occasion of the testator’s going abroad, in or about the year 1839, he 
deposited with me a handsome ornamental clock and some pictures, in order 
that I might keep the same for the said testator during his absence and until 
his return to London, and that the same remained in my possession at the 
time of the decease of the said testator.’’ 


I think it quite clear that there is no evidence whatever of an intention to abandon 
the domicil which he had clearly acquired in England. Then was there any inten- 
J tion to reside permanently in France so as to acquire a domicil there? I leave out 
of consideration the expressions which may be scattered here and there through 
letters which are to be found in the voluminous correspondence, because I believe 
your Lordships will find expressions with respect to each country of an intention 
to reside permanently there. I think it is rather more important to consider what 
is the actual evidence upon this subject, upon which it appears to me to be 
extremely difficult for the appellant now to contend that it was a French domicil. 
[His Lorpsurp referred to the hearing in the courts below.] What is the result 
of that? The domicil of origin was abandoned, and a new domicil was acquired 
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by his residence in England; that new domicil was never relinquished; no fresh 
domicil was obtained in France, consequently the English domicil remained undis- 
turbed; and that was the domicil of the testator at the time of his death. 

[His Lorpsarp then dealt with the question whether the Mortmain Acts applied 
to New South Wales, a question which depended on the law of that State and 
repealed statutes of the Imperial Parliament, and so does not call for report; in any 
event, the law of mortmain was repealed by the Charities Act, 1960, s. 38. He 
held that neither by common law nor by Act of Parliament were the Mortmain 
Acts applicable to a devise of lands in New South Wales. | 

The only remaining question that arises upon the words of the bequest in the 
codicil is whether this is a good charitable bequest of the testator by which these 
stocks, funds and securities are given to trustees 


‘‘upon trust to apply and appropriate the same in such manner as they, my 
said trustees or trustee shall in their absolute and uncontrolled discretion think 
proper and expedient for the benefit, advancement and propagation of education 
and learning in every part of the world.”’ 


It appeared to be conceded in the course of the argument that if the bequest had 
stopped short at the word ‘‘education’’ the gift would have been good. But it is 
said that the word ‘‘learning’’ is a word of very extensive signification, and that you 
may benefit learning in various ways which would not be charitable. In the 
course of the argument an illustration was borrowed from the argument of counsel 
before the Master of the Rolls in this case. It was suggested in the course of the 
argument then that if you could suppose any one instance in which learning might 
be benefited by applying the funds in a way that would not come within the 
description of a charitable object, that would make the bequest invalid and void. 
It appeared to me, when that argument was put forward, that that was rather 
begging the question, because it was first of all putting a construction, and a very 
extensive construction, upon the word “‘learning,’’ which possibly it may be found 
not necessarily to bear, and it was only by putting that wide construction upon it 
that you could suppose that there were purposes to which the fund might be 
applied, which would not come within the description of a charitable object. 

The word ‘‘learning’’ is susceptible of various meanings. It is rather extra- 
ordinary that in ARCHBISHOP WHATELEY’S work upon Loaztc, it is placed among the 
equivocal words, that is, words which have two significations. He says: 


‘“‘Tiearning’ signifies either the act of acquiring knowledge, or the knowledge 
itself : exempli gratia, he neglects his learning; Johnson was a man of learning.”’ 


The question is in what sense did the testator use this expression? I apprehend 
that if there are two meanings of a word, one of which will effectuate and the other 
will defeat a testator’s object, the court is bound to select that meaning of the 
word which will carry out the intentions and objects of the testator, and I think 
that your Lordships are not without aid in giving the particular hmited interpreta- 
tion (if I may use the expression) to the word “‘learning,’’ which is required for 
the purpose of establishing the validity of this bequest, because when you find 
that the testator associates with that word “‘learning’’ the word ‘“‘education,’’ I 
think that from the society itself in which you find the word, your Lordships may 
gather the meaning which it is necessary to put upon it, and that he means the 
word “‘learning’’ in the sense of imparting knowledge by instruction or teaching. 
If this construction be correct, I apprehend there is no difficulty whatever, because 
it will range itself pretty much within the meaning of the word “‘education,”’ 
although not precisely synonymous with it, and it is admitted in the argument that 
if the word ‘‘education’’ had stood alone the bequest would have been valid. 

Then it is stated that the bequest is of such an extensive nature that it is 
impossible that it can be earried into effect, that it extends over the whole habitable 
world. But I apprehend, my Lords, that there is no difficulty whatever with regard 
to the extensive character of this gift, because the object of the trust, and the 
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subject upon which the discretion of the trustees is to be exercised is specific and 
limited. It is for ‘‘education’’ and for ‘‘learning’’ in the sense of teaching and 
instruction. In that sense it appears to me that the case which was cited by the 
respondents, of United States of America v. Drummond (2), may be applicable, 
where Lorp Lanapate decided that a gift to the United States of America to found 
at Washington under the name of the ‘‘Smithsonian Institution, an establishment 
for the increase of knowledge among men,’’ was a valid charity. There the area 
was as spacious and extensive as in the present case. The particular mode in 
which the object of the testator was to be carried out was described, namely, by 
founding an institution for the increase of knowledge among men. Here it 1s to 
instruct, to teach, and to educate throughout the world. The mere circumstance 
of this spacious area being open to the discretion of the trustees would not prevent 
the gift from being available as a good charitable bequest, the discretion being 
sufficiently pointed and specific to make it definite and certain. 

Under these circumstances, my Lords, without going into the different authori- 
ties that have been cited, because I do not think it is at all necessary, it appears 
to me that giving that interpretation to the word ‘‘learning’’ which I think we are 
entitled to give to it, and which its association with the word ‘‘education”’ seems 
to me necessarily to point to, this according to all the authorities is a valid charit- 
able bequest. Therefore, upon the whole of the case, I submit to your Lordships 
that the decrees of the court below ought to be affirmed. 





LORD CRANWORTH.—My noble and learned friend has gone through this 
case so very fully that it seems to me I shall be best discharging my duty by adding 
very little to what he has already said. I will just allude very briefly to all the 
different points. 

The first question made is one that is extremely important, namely, whether 
probate was or was not conclusive evidence of the domicil. I have no hesitation in 
saying that the affirmative of that proposition cannot be a correct exposition of the 
law. A probate is conclusive evidence that the instrument proved was testamentary 
according to the law of this country, but it proves nothing else. That may be illus- 
trated in this way. Suppose there were a country in which the form of a will was 
exactly similar to that in this country, but in which no person could give away 
more than half his property. Such an instrument made in that country by a person 
there domiciled, when brought to probate here, would be admitted to probate as a 
matter of course. Probate would be conclusive that it was testamentary, but it 
would be conclusive of nothing more, for after that there would then arise the 
question how was the court that was to administer the property to ascertain who was 
entitled to it? or that purpose you must look beyond the probate to know in 
what country the testator was domiciled, for by the law of that country the property 
must be administered. Therefore, if the testator in the case I have supposed had 
given away all his property, consisting of £10,000, it would be the duty of the 
court that had to construe the will, to say that £5,000 only could go according to 
the direction of the will; the other £5,000 must go in some other channel. There- 
fore, I think it is clear that that proposition is one that cannot be maintained. In 
truth, however, in the present case, in my opinion, it is utterly unimportant with 
reference to the result, because from the first moment when I understood. this case, 
and saw my way into the great mass of letters and papers and evidence in the 
case, I could not entertain a moment’s doubt that there is nothing here to lead to 
the notion of anything but an English domicil. I will not go into the circumstances 
prior to 1817, and only very few of them afterwards; but in 1817 I think the 
evidence is conclusive that this gentleman quitted Scotland intending to quit it 
for ever. I do not mean that he did not contemplate at some time or other going 
back again to visit Scotland, but that he never meant to be otherwise than etcn 
Scotsman—an Englishman, in truth, because he settled himself in London. 

[His Lorpsurp referred to the evidence which has already been mentioned, and 
continued :] That being so, I might leave that part of the case, but I think it is 
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not inexpedient on questions of this sort to say that I think that all courts ought A 
to look with the greatest suspicion and jealousy at any of these questions as to 
change of domicil into a foreign country. You may much more easily suppose that 

a person having originally been living in Scotland, a Scotsman, means permanently 

to quit that country and come to England, or vice versa, than that he is quitting the 
United Kingdom in order to make his permanent home where he must for ever be 

a foreigner, and in a country where there must always be those difficulties which B 
arise from the complication that exists, and the conflict between the duties that 
you owe to one country and the duties which you owe to the other. Circumstances 
may be so strong as to lead irresistibly to the inference that a person does mean 
quatenus in illo exuere patriam. But that is not a presumption at which we ought 
easily to arrive, more especially in modern times, when the facilities for travelling 
and the various inducements for pleasure, for curiosity, or for economy, so ire- © 
quently lead persons to make temporary residences out of their native country. It 
appears to me, therefore, preposterous to suppose that this gentleman did not look 

to return to this country. Upon the subject of the domicil my noble and learned 
friend has alluded to one definition which he said came from the Dicesr. 

It is also to be found in the Coprx (bk. 10, tit. 89, s. 7), and was a principle of 
Roman Law. There have been innumerable others, but I never saw any of them JD 
that appeared to me to assist us at all in arriving at a conclusion. In fact none of 
them is, properly speaking, a definition. They are all illustrations, in which those 
who have made them have sought to rival one another by endeavouring, as far as 
they can, by some epigrammatic neatness or elegance of expression, to gloss over 
the fact that, after all we are endeavouring to explain something clarum per 
obscurum. By ‘‘domicil’’ we mean home—the permanent home; and if you do not J 
understand your permanent home, I am afraid that no illustration will very much 
help you to it. I think the best I have ever heard is one which describes the home 

as the place (I believe there is one definition in which the “‘lares’’ are alluded to)— 
the place unde non sit discessurus si nihil avocet; unde cum profectus est pere- 
grinari videtur. I think that is the best—illustration rather than definition, I 
should say. That being so, I think it is perfectly clear that in this case it was FP 
competent to those who questioned this will to go into this question, and to ask 
where the testator was domiciled, with a view to see how the property was to be 
distributed. But, having done so, they have failed to show that he was domiciled 
anywhere else than in this country, where, therefore, the property would have to 

be administered. 

[His Lorpsurr dealt with the point whether the English law of mortmain applied G@ 
to New South Wales, and continued :] With regard to the charitable gift for educa- 
tion and learning, it is said that ‘‘benefit of learning’’ would not be charity. But 
what is the meaning of ‘‘education’’ and “‘learning?’’ If I remember rightly, 
Knicut-Bruce, L.J., said: “‘I think it means just the same as if he had said 
‘education in learning.’ ’’ It was objected that you cannot say that, because that 
would alter the words. You are not to alter the words of a will, if by doing so you H 
cive a different meaning to it; but where you have expressions so very vague as 
these used, ‘‘for the benefit, advancement and propagation of education and learn- 
ing,’’ you must see what the words mean looking at them in their context, and 
there I think noscitur a sociis—learning there is the correlative of teaching; it is 
the being taught. It is for the benefit of educating and teaching, only that instead 
of teaching the correlative verb is used, namely, the being taught; the meaning is I 
exactly the same. My noble and learned friend has pointed out that “‘learning”’ is 
a word of very equivocal meaning. You talk of having had a “‘learned education.”’ 
Strictly that is nonsense. Still less is there any sense in talking about ‘‘the learned 
languages.’’ What is the meaning of that? It means the languages that are 
learned by people of high education. But coupling the word ‘‘learning’’ with ‘‘edu- 
cation’’ here, it is evident that it means education, and education for the benefit 
of those who are to be taught. I think that impliedly it means that they are to be 
taught that which commonly passes in the world under the name of learning— 
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that is, they are not to be taught how to tame horses or (I was going to say) how 
to guide ships—but perhaps that is something which might be taught, but it is for 
education as connected with learning that this charity was meant to be established. 

It is objected that it is extended all over the world. I can only say that I think 
that was a very silly provision, but I cannot say that it is a fatal objection because 
the testator has said, not that it shall be applied all over the world—that would 
be absurd—but that it shall be for the benefit of mankind in general, in every part 
of the world, as far as circumstances will permit. In settling the scheme for this 
charity, it will be the duty of the court to see that the trustees make it as extensive 
as the nature of the income will permit. Therefore, I cannot have any doubt what- 
ever that it is a perfectly valid charity. 


LORD WENSLEYDALE.—In this case I agree entirely with my noble and 
learned friends who have preceded me. The main and principal question in this 
case is one of fact, and it has been determined by the Master of the Rolls upon 
the facts in evidence in this case, that the deceased at the time of his death was 
domiciled in England. I think he came to a very proper conclusion. As my noble 
and learned friends have already stated, it is perfectly clear that he had lost his 
Scottish domicil and acquired an English one, and, therefore, the only remaining 
question was, whether, after having acquired an English domicil, he lost it by 
acquiring a French domicil. It is not necessary for me to add anything to the 
copious account which has been given by my noble and learned friend on the 
Woolsack of the evidence in this case, or to the observations which have been made 
upon that evidence. It is perfectly clear to me that it is as distinctly proved as it 
ean be that when the testator commenced to reside at Paris in 1837, he did so 
without the intention of making that his permanent residence. I think it is un- 
necessary to enter into the question of domicil, though I do not quite agree in the 
difficulty presented by my noble and learned friend who last spoke, as to the 
definition of ‘‘domicil.’’ There are several definitions of domicil, which appear to 
me pretty nearly to approach to correctness. One very good definition is this : 
Habitation in a place with the intention of remaining there for ever, unless some 
circumstance should occur to alter the intention of the person in question. I also 
take the definition from the Coprx, which is epigrammatically stated, and which, I 
think, will be found perfectly correct, that domicil is 


“In eo loco singulos habere domicilium non ambigitur, ubi quis larem, rerumque 
ac fortunarum suarum summam constituit; unde rursus non sit discessurus si 
nihil avocet; unde cum profectus est, peregrinari videtur; quod si rediit pere- 
grinari, jam destitit.’’ 


I think that definition, if examined in all its parts, will be found to be tolerably 
correct, and that, if well applied in this case, it will lead to a proper conclusion 
as to where the testator’s domicil was at the time of his death. I perfectly agree 
with my noble and learned friend, that in these times of visiting abroad, transfer- 
ring oneself even for years abroad, you must look very narrowly into the nature of 
the residence abroad before you deprive an Iinglishman living abroad of his English 
domicil. In this case I apprehend it to be perfectly clear, and the evidence alluded 
to leaves no doubt upon my mind that the testator went over to Paris: for a tem- 
porary purpose—that he never meant to reside there permanently, but only to 
remain there for a time—that his domicil, his establishment, and his principal resi- 


dence was meant to be in this country, and he never abandoned it. Therefore, I 


think that the conclusion to which the Master of the Rolls came with respect to 
his domicil was perfectly right. 

With regard to the effect of the probate of the will in the ecclesiastical court, I 
take it that probate of a will in common form is conclusive evidence of the title of 
the executors to all personal property which the testator was capable of disposing 
of. It is also conclusive evidence that it was executed in due form according to 
the law of the country where he was domiciled at the time of the death; because 
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it is beyond all question that the principle of mobilia sequuntur personam is com- 
pletely and entirely established. I take it to be a perfectly clearly established 
proposition at this day, confirmed by Stanley v. Bernes (8), that the succession 
must be regulated according to the law of that country where the testator was 
domiciled at the time of his death, and that to make a valid will it must be executed 
according to the forms of the country where he was domiciled at the time of his 
death. Therefore a probate given in England, until revoked, must be considered 
as proof of the will being the will of a fully capable testator, and that it was 
executed according to the forms of the country in which he was domiciled at the 
time of his death. That I apprehend to be perfectly clear. If the will is proved 
in solemn form, as this was, the probate is incapable of being revoked, and the 
law of the domicil must be taken to be the law regulating the succession. At the 
same time, supposing it were to turn out that in some country (which is, indeed, 
the case in France under certain circumstances and in Scotland) that the testator 
had not the power of disposing of the whole of his personal property, then I agree 
with my noble and learned friend that this instrument will only convey such 
property as by the law of the country he was entitled to dispose of by will. If it 
could be shown that there was a part of the estate that belonged to the widow and 
children by the law of the country where he was domiciled, the will would have 
no effect upon that part. It would be a nicer question what the effect of the pro- 
bate would be if he died domiciled in a country where there was no power to make 
a will at all. My impression is still that until the probate was revoked in solemn 
form it would still pass, as far as England was concerned, all the property to which 
the English law applied, and that the objection that he could not make any will at 
all ought to have been set up in opposition to the will in the ecclesiastical court, 
and that it could not be set up in any way afterwards. I apprehend that my noble 
and learned friend will hardly dispute the qualification which I have added to the 
proposition which he has stated. 

There remain, therefore, to be considered only two questions upon the construc- 
tion of this will, and the reasons which have been given by both my noble and 
learned friends are so very clear and satisfactory, that it is really unnecessary for me 
to add anything with respect to the property in New South Wales being liable to 
the Mortmain Acts. It seems to me to be quite out of the question, for the reasons 
given by both my noble and learned friends and in the court below, which I think 
are perfectly satisfactory. 

With respect to the construction to be given to the words in question in the will, 
I agree entirely in the opinion that the testator did not mean any part of his property 
to be devoted to the purposes of learning unconnected with education, but that he 
meant it for education and learning connected with education, it being part of the 
office of education to teach. The word ‘‘learning’’ is an equivocal word, not merely 
to the extent stated by my noble and learned friend on the Woolsack, but to a 
much greater extent, for it means not only to learn in the ordinary sense, but also 
to teach. In the translation of the Scriptures in our authorised version, there are 
many instances of that sort in the Psalms. ‘‘Learning,’’ therefore, I consider in 
this case equivalent to teaching; learning as part of education. No portion of this 
charitable fund can be devoted by the trustees for the purpose of rewarding learned 
men unconnected with education. It seems to me, therefore, that the conclusion 
which has been arrived at by the Master of the Rolls is perfectly right, and I agree 
entirely in the opinion which has been expressed to your Lordships by my two noble 
and learned friends both with respect to the construction of the will, and with 
respect to the will not being subject to the Statute of Mortmain. | 


Appeal dismissed. 
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HADLEY AND ANOTHER v. BAXENDALE AND OTHERS 


[Court or Excurqurer (Parke, Alderson, Platt and Martin, BB.), February 1, 2, 
23, 1854] 


[Reported 9 Exch. 841; 23 L.J.Ex. 179; 23 L.T.0.S. 69; 18 Jur. 358; 
IWR. 502 +.2 Cu. R. 5179 boo LN... 145) 


Contract—Breach—Damages—Measure-—Damage arising naturally from breach 
—Damage reasonably supposed to have been in contemplation of parties 
when contract made—Special circumstances—Effect of knowledge by both 
parties. 

Where two parties have made a contract which one of them has broken the 
damages which the other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be considered as either 
arising naturally, i.e., according to the usual course of things, from such breach 
of contract itself, or such as may reasonably be supposed to have been in the con- 
templation of both parties at the time they made the contract as the probable 
result of the breach of it. If special circumstances under which the contract 
was made were communicated by the plaintiff to the defendant, and thus 
known to both parties, the damages resulting from the breach of such a con- 
tract which they would reasonably contemplate would be the amount of injury 
which would ordinarily follow from a breach of contract under the special cir- 
cumstances so known and communicated. But if the special circumstances 
were wholly unknown to the party breaking the contract, he, at the most, could 
only be supposed to have had in his contemplation the amount of injury which 
would arise generally, and in the great multitude of cases not affected by any 
special circumstances, from such a breach of contract. 





Notes. Followed: Herring v. Tomlin (1854), 23 L.T.O.S. 92. Considered: 
i Mann v. General Steam Navigation Co. (1856), 26 L.T.0.8. 247; Simons v. Patchett 
(1857), 26 L.J.Q.B. 195; Randall v. Raper (1858), E.B. & EK. 84. Applied: Port- 
man v. Middleton (1858), 4 C.B.N.S. 822; Smeed v. Foord (1859), 1 E. & E. 602. 
Considered: Allsop v. Allsop (1860), 5 H. & N. 5384; De Mattos v. Gibson (1860), 
1 John. & H. 79. Followed: Le Peintur v. South Eastern Rail. Co. (1860), 2 L.T. 
170. Applied: Richardson v. Dunn (1860), 8 C.B.N.S. 655. Considered: Gee v. 
(q Lancashire and Yorkshire Rail. Co. (1860), ante page 131; Anderson v. North 
Eastern Rail. Co. (1861), 4 L.T. 216; Wilson v. Lancashire and Yorkshire Rail. Co. 
(1861), 9 C.B.N.S. 632. Distinguished: Collard v. South Eastern Rail. Co., 
[1861-73] All E.R.Rep. 851. Applied: Henderson v. North Eastern Rail. Co. 
(1861), 9 W.R. 519. Considered: Borries v. Hutchinson (1865), 18 C.B.N.S. 445. 
Applied: Williams v. Reynolds (1865), 6 B. & S. 495; Knowles v. Nunns (1866), 14 
L.T. 592; Wilson v. Newport Dock Co. (1866), L.R. 1 Exch. 177. Considered: 
Woodger v. Great Western Rail. Co. (1867), L.R. 2 C.P. 318. Explained: Cory v. 
Thames Ironworks, [1861-73] All E.R.Rep. 597. Considered: Engell v. Fitch 
(1869), L.R. 4 Q.B. 659; Prehn v. Royal Bank, Liverpool (1870), L.R. 5 Exch. 92. 
Distinguished: Larios v. Bonany y Gurety (1873), L.R. 5 P.C. 846. Con- 
sidered: Horne v. Midland Rail. Co. (1873), L.R. 8 C.P. 181; Baxendale v. London, 
] Chatham and Dover Rail. Co. (1874), L.R. 10 Exch. 35; Elbinger Akt. v. Armstrong 
(1874), L.R. 9 Q.B. 473. Distinguished: Sawdon v. Andrew (1874), 80 L.T. 238. 
Considered: Bradshaw v. Lancashire and Yorkshire Rail. Co. (1875), L.R. 10 C.P. 
189. Applied: Smith v. Green (1875), 1 C.P.D. 92; Sanders v. Stuart (1876), 1 
C.P.D. 326; Barratt v. London, Brighton and South Coast Rail. Co. (1877), De 
Collyar’s County Court Cases 195; Wilson v. General Iron Screw Colliery Co. (1877), 
47 L.J.Q.B. 239. Distinguished : Phillips v. London and South Western Rail. Co., 
[1874-80] All E.R.Rep. 1176. Considered: McMahon v. Field (isch), 7 tLE.. 
991; Thol v. Henderson (1881), 8 Q.B.D. 457. Distinguished: Lilley v. Doubleday, 
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[1881-5] All E.R.Rep. 406. Applied: Baldwin v. London, Chatham and Dover 
Rail. Co. (1882), De Colyar’s County Court Cases 224. Considered: Smith v. Day 
(1882), 21 Ch.D. 421. Applied: The Notting Hill (1884), 9 P.D. 105. Followed: 
De Mattos v. Great Eastern Steamship Co. (1885), 1 T.L.R. 283; Applied: Grébert- 
Borgnis v. Nugent (1885), 15 Q.B.D. 85. Considered: Skinner v. City of London 
Marine Insurance Corpn., [1881-5] All E.R.Rep. 167. Applied: Rodoconachi v. 
Milburn (1886), 17 Q.B.D. 316; Hammond v. Bussey (1887), 20 Q.B.D. 79; Couper 
v. Richards (1887), 3 T.L.R. 739. Considered: The Argentino (1888), 13 P.D. 191; 
Welch, Perrin & Co. v. Anderson & Co. (1891), 61 L.J.Q.B. 167; Lepla v. Rogers, 
[1893] 1 Q.B. 31. Applied: Ebbetts v. Conquest, [1895] 2 Ch. 377. Considered : 
Marsh v. Joseph, [1895-9] All E.R.Rep. 977; South African Territories v. Walling- 
ton, [1897] 1 Q.B. 692. Applied: Agius v. Great Western Colliery Co., [1899] 
1 Q.B. 413. Considered: Bostock v. Nicholson, [1904] 1 K.B. 725; The Cairn- 
bahn (1918), 29 T.L.R. 559. Applied: Cointat v. Myham & Son, [1911-13] All 
E.R.Rep. 724; Mitsui v. Watts, Watts d Co., [1916] 2 K.B. 826. Considered: Tur- 
pin v. Victoria Palace, [1918] 2 K.B. 589. Applied: Pinnock v. Lewis and Peat, 
[1923] 1 K.B. 690. Considered: Patrick v. Russo-British Grain Export Co., [1927] 
All E.R.Rep. 692; Re Hall and Pim (1928), 189 L.T. 50. Distinguished: Riley v. 
Brown (1929), 98 L.J.K.B. 739. Considered: Banco de Portugal v. Waterlow & 
Sons, Ltd., [19382] All E.R.Rep. 181. Applied: The Edison, [1933] All E.R.Rep. 
144. Considered: Simon v. Pawson and Leafs, Ltd., [19382] All E.R.Rep. 72. 
Applied: Vaile Bros. v. Hobson, Ltd., [19383] All E.R.Rep. 447. Considered: The 
Arpad, [1934] All E.R.Rep. 326; Flint v. Lovell, [1934] All E.R.Rep. 200. Applied: 
Foaminol Laboratories, Ltd. v. British Artid Plastics, Ltd., [1941] 2 All E.R. 393. 
Considered: Brading v. McNeill ¢ Co., [1946] Ch. 145; Monarch Steamship Co. v. 
A./B. Karlshamns Oljefabriker, [1949] 1 All E.R. 1. Distinguished: Victoria 
Laundry (Windsor), Ltd. v. Newman Industries, Ltd., [1949] 1 All E.R. 997; 
Collins v. Howard, [1949] 2 All E.R. 824. Applied: Pilkington v. Wood, [1953] 2 
All E.R. 810. Considered: Cullinane v. British ‘‘Rema’’ Manufacturing Co., [1953] 
2 All E.R. 1257; Compania Naviera Maropan S.A. v. Bowaters Lloyd Pulp and 
Paper Mills, Ltd., [1955] 2 All E.R. 241; Diamond v. Campbell-Jones, [1960] 1 All 
E.R. 588. Applied: Liverpool and County Discount Co., Ltd. v. A.B. Motor Co. 
(Kilburn), Ltd., [1963] 2 All E.R. 396. Referred to: Fletcher v. Tayleur (1855), 
17 C.B. 21; Broom v. Hall (1859), 7 C.B.N.S. 503; Caledonian Rail. Co. v. Colt 
(1860), 8 L.T. 252; Prior v. Wilson (1860), 1 L.T. 549; Boyd v. Fitt (1864), 11 
L.T. 280. O’Hanlan v. Great Western Rail. Co. (1865), 6 B. & S. 484; Phelps v. 
London and North Western Rail. Co. (1865), 18 W.R. 782; Mullett v. Mason (1866), 
Har. & Ruth. 779; British Columbia Saw-Mill Co. v. Nettleship (1868), L.R. 3 C.P. 
499; Godwin v. Francis (1870), 39 L.J.C.P. 121; Bain v. Fothergill, [1874-80] 
All E.R.Rep. 83; Hobbs v. London and South Western Rail. Co., [1874-80] All 
E.R.Rep. 458; The Parana (1877), 2 P.D. 118; Williams v. Peel River Land and 
Mineral Co. (1886), 55 L.T. 689; White v. Peto (1888), 58 L.T. 710; Finlay 
v. Chirney (1888), 20 Q.B.D. 494; Armstrong v. Allan (1892), 67 L.T. 7388; Marcus 
v. Myers and Davis (1895), 11 T.L.R. 827; Prince of Wales Dry Dock Co., Swan- 
sea v. Fownes Forge and Engineering Co. (1904), 90 L.T. 527; Furness, Withy 
v. Hall (1909), 25 T.L.R. 233; Jackson v. Watson, [1909] 2 K.B. 193; Sapwell 
v. Bass, [1908-10] All E.R.Rep. 528; Clare v. Dobson, [1911] 1 K.B. 35; Hoole 
U.D.C. v. Fidelity and Deposit Co. of Maryland (1916), 115 L.T. 24; Quirk v. 
Thomas, [1916] 1 K.B. 516; Watts, Watts dé Co., Ltd. v. Mitsui, [1916-17] All 
E.R.Rep. 501; British Stamp and Ticket Automatic Delivery Co. v. Haynes, 
[1921] 1 K.B. 3877; Monte Video Gas and Dry Dock Co. v. Clan Line Steamers 
(1921), 37 T.L.R. 866; Dobell & Co., Ltd. v. Barber and Garratt (1930), 47 T.L.R. 
66; Herbert Clayton and Jack Waller, Ltd. v. Oliver, [1930] All E.R.Rep. 414; 
British Russian Gazette and Trade Outlook, Ltd. v. Associated Newspapers, 
Ltd., Talbot v. Associated Newspapers, Ltd., [1933] All E.R.Rep. 320; Haynes 
v. Harwood, [1934] All E.R.Rep. 103; Millar’s Machinery Co. v. Way & Son 
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(1935), 40 Com. Cas. 204; Archie Parnell and Alfred Zeitlin, Ltd. v. Theatre 
Royal (Drury Lane), Ltd. (1986), 80 Sol. Jo. 284; Domine v. Grimsdall, [1937] 
2 All E.R. 119; Sunley & Co. v. Cunard White Star, Ltd., [1940] 2 All E.R. 97; 
Henderson & Co. v. Montague L. Meyer, Ltd. (1941), 85 Sol. Jo. 166; Comber, 
Ltd. v. Cork N. Seals, Ltd. (1942), 86 Sol. Jo. 8376; Kimber v. William Willett, 
Ltd., [1947] 1 All E.R. 861; Hyett v. Great Western Rail. Co., [1947] 2 All E.R. 
264; Wright v. Dean, [1948] 2 All E.R. 415; Biggin &€ Co. v. Permanite, Ltd., 
[1951] 2 All E.R. 191; Mehmet Dogan Bey v. Abdeni ¢ Co., [1951] 2 All E.R. 
162; Trans Trust S.P.R.L. v. Danubian Trading Co., [1952] 1 All E.R. 970; 
D’Almeida Araujo Limitada v. Becker & Co., [1953] 2 All E.R. 288; Otter v. 
Church, Adams, Tatham & Co., [1953] 1 All E.R. 168; Interoffice Telephones, Ltd. 
v. Robert Freeman Co., Ltd., [1957] 3 All E.R. 479; Sayers v. Harlow U.D.C., 
[1958] 2 All E.R. 342; Lloyds Bank v. Lake, [1961] 2 All E.R. 30; Overseas 
Tankship, etc. v. Morts Dock, etc., [1961] 1 All E.R. 404. 

As to the measure of damages in contract, see 11 Hatspury’s Laws (8rd Edn.) 
241-251; and for cases see 17 Dicest (Repl.) 91 et seq. 


Cases referred to: 
(1) Blake v. Midland Rail. Co. (1852), 18 Q.B. 93; 21 L.J.Q.B. 233; 18 L.T.O.S. 
330; 16 Jur. 562; 118 E.R. 385; 17 Digest (Repl.) 184, 806. 
(2) Alder v. Keighley (1846), 15 M. & W. 117; 15 L.J.Ex. 100; 153 E.R. 785; 
5 Digest (Repl.) 1052, 8500. 


Also referred to in argument: 

Nurse v. Barns (1663), 1 T.Raym. 77. 

Borradaile v. Brunton (1818), 8 Taunt. 535; 2 Moore, C.P. 582; 129 E.R. 
491; 39 Digest (Repl.) 589, 1095. 

Everard v. Hopkins (1615), 2 Bulst. 332; 1 Roll. Rep. 124; 80 E.R. 1164; 12 
Digest (Repl.) 51, 280. 

Ingram v. Lawson (1840), 6 Bing.N.C. 212; 8 Scott. 471; 9 L.J.C.P. 145; 7 L.T. 
184; 4 Jur. 151; 183 E.R. 84; 32 Digest (Repl.) 28, 176. 

Bodley v. Reynolds (1846), 8 Q.B. 779; 15 L.J.Q.B. 219; 7 L.T.O.S. 61; 10 Jur. 
310; 115 E.R. 1066; 17 Digest (Repl.) 78, 19. 

Black v. Baxendale (1847), 1 Exch. 410; 17 L.J.Ex. 50; 154 E.R. 174; 8 Digest 
(Repl.) 154, 978. 

Brandt v. Bowlby (1831), 2 B. & Ad. 932; 1 L.J.K.B. 14; 109 E.R. 1389; 39 
Digest (Repl.) 638, 1474. 

Waters v. Towers (1858), 8 Exch. 401; 22 L.J.Ex. 186; 155 E.R. 1404; 7 Digest 
(Repl.) 403, 255. 

Ward v. Smith (1822), 11 Price, 19; 147 E.R. 388; 17 Digest (Repl.) 169, 641. 

Levy v. Langridge (1838), 4 M. & W. 337; 1 Horn & H. 825; 150 E.R. 1458, Ex. 
Ch.; sub nom. Levi v. Langridge, 7 L.J.Ex. 387; 39 Digest (Repl.) 564, 927. 

Flureau v. Thornhill (1776), 2 Wm. Bl. 1078; 96 E.R. 635; 17 Digest (Repl.) 104, 
137. 

Jones v. Gooday (1841),8 M. & W. 146. 

Walton v. Fothergill (1835), 7 C. & P. 892, N.P.; 17 Digest (Repl.) 140, 428. 

Boyce v. Bayliffe (1807), 1 Camp. 58; 170 E.R. 875, N.P.; 43 Digest 459, 849. 

Archer v. Williams (1846), 2 Car. & Kir. 26, N.P.; 43 Digest 525, 622. 

Lumley v. Gye (1853), 2 E. & B. 216; 22 L.J.Q.B. 463; 17 Jur. 827; 1 W.R. 432; 
118 E.R. 749; 17 Digest (Repl.) 116, 285. 

Kelly v. Partington (1834), 5 B. & Ad. 645; 2 Nev. & M.K.B. 460; 3 Nev. & 
M.K.B. 116; 8 L.J.K.B. 104; 110 E.R. 929; 32 Digest (Repl.) 35, 221. 

Fozall v. Barnett (1858), 2 E. & B. 928; 22 L.T.O.S. 100; 2 W.R. 61; 2 C.L.R. 
278; 118 E.R. 1014; sub nom. Fozhall v. Barnett, 23 L.J.Q.B. 7; 18 J.P. 41; 
18 Jur. 41; 17 Digest (Repl.) 134, 402. 

Tindall v. Bell (1848), 11 M. & W. 228; 12 L.J.Ex. 160; 152 E.R. 786; 17 Digest 
(Repl.) 136, 407. 


464 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


Stordet v. Hall (1828), 4 Bing. 607; 1 Moo. & P. 561; 6 L.J.0.8.0.P. 187; 130 
Ii.R. 902; 8 Digest (Repl.) 21, 120. 

De Vaux v. Salvador (1886), 4 Ad. & El. 420; 1 Har. & W. 751; 6 Nev. & M.K.B, 
718; 5 L.J.K.B. 184; 111 E.R. 845; 29 Digest (Repl.) 246, 1844. 


Rule Nisi for a new trial obtained by the defendants on the ground that the jury 
had been misdirected at the trial. 

The first count of the declaration stated that, before and at the time of the 
making by the defendants of the promises hereinafter mentioned, the plaintiffs 
carried on the business of millers and mealmen in partnership, and were proprietors 
and occupiers of the City Steam Mills, Gloucester. They were possessed of a steam- 
engine by means of which they worked the mills, and therein cleaned corn, ground 


the same into meal, and dressed the same into flour, sharps, and bran. The crank - 


shaft of the steam-engine was broken, with the result that the engine was prevented 
from working, and the plaintiffs were desirous of having a new crank shaft made. 
They had ordered the shaft of W. Joyce & Co., of Greenwich, Kent, who had con- 
tracted to make it, but before Messrs. Joyce & Co. could complete the new shaft 
it was necessary that the broken shaft should be forwarded to their works at 
Greenwich in order that the new shaft might be made so as to fit the other parts 
of the engine which were not injured and so that it might be substituted for the 
broken shaft. The defendants were common carriers of goods and chattels for hire 
from Gloucester to Greenwich, carrying on business under the name of ‘‘Pickford 
& Co.,’’ and the plaintiffs, at the request of the defendants, delivered to them as 
such carriers the broken shaft to be conveyed by the defendants from Gloucester to 
Messrs. Joyce & Co., at Greenwich for reward to the defendants. The plaintiffs 
alleged that in consideration thereof the defendants promised to convey the shaft 
from Gloucester to Greenwich and on the second day after the delivery of the shaft 
by the plaintiffs to the defendants to deliver it to Messrs. Joyce & Co., but that 
the defendants did not deliver the shaft to Messrs. Joyce & Co. on the second day, 
but neglected so to do for the space of seven days after the shaft had been delivered 
to them. In the second count the plaintiffs alleged that the defendants undertook 
to deliver the shaft to Messrs. Joyce & Co. within a reasonable time, but had failed to 
do so. The plaintiffs further said that by reason of the premises, the completing 
of the new shaft was delayed for five days, with the result that the plaintiffs were 
prevented from working their steam-mills, and from cleaning corn, and grinding the 
same into meal, and were unable to supply many of their customers with flour, 
sharps, and bran during that period, were obliged to buy flour to supply some of 
their other customers, were deprived of gains and profits which otherwise would 
have accrued to them, and were unable to employ their workmen to whom they 
were compelled to pay wages during that period. They claimed £300 damages. 
The defendants denied liability on the first count, and with regard to the second 
they paid £25 into court in satisfaction of the plaintiffs’ claim under that count. 

At the trial before Crompton, J., at Gloucester Assizes, it appeared that on 
May 18 a servant of the plaintiffs, whom they had sent to defendants’ office, told 
the defendants’ clerk, who was there, that the mill was stopped and the shaft 
must be sent immediately, and that, in answer to the inquiry when the shaft 
would be taken, the defendants’ clerk said that if it was sent up by twelve o'clock 
any day it would be delivered at Greenwich on the following day. On May 14 the 
shaft was taken to the defendants’ office, before noon, for the purpose of being 
conveyed to Greenwich, and the sum of £2 4s. was paid for its carriage for the 
whole distance. At the same time the defendants’ clerk was told that a special 
entry, if required, should be made to hasten its delivery. The delivery of the shaft 
at Greenwich was delayed by some neglect; and the consequence was, that the 
plaintiffs did not receive the new shaft for several days after they would otherwise 
have done, and the working of their mill was delayed and they lost the profits they 
would otherwise have received. The defendants objected that the damage alleged 
was too remote, and that the defendants were not liable with respect to it. The 
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learned judge left the case generally to the jury, who found a verdict with £25 
damages beyond the amount paid into court. . 
The defendants obtained a rule nisi for a new trial on the ground of misdirection. 


Keating and Dowdeswell showed cause against the rule. 
Whateley, Willes and Phipson supported the rule. 


Cur. adv. vult. 


Feb. 23, 1854. ALDERSON, B., delivered the following judgment of the court.— 
We think that there ought to be a new trial in this case; but, in so doing, we deem 
it to be expedient and necessary to state explicitly the rule which the judge, at the 
next trial, ought, in our opinion, to direct the jury to be governed by when they 
estimate the damages. 

It is, indeed, of the last importance that we should do this, for, if the jury are left 
without any definite rule to guide them, it will, in such cases as these, manifestly 
lead to the greatest injustice. The courts have done this on several occasions, and, 
in Blake v. Midland Rail. Co. (1), the court granted a new trial on this very 
cround, that the rule had not been definitely laid down to the jury by the learned 
judge at nisi prius. In Alder v. Keighley (2) Poutocx, C.B., said (15 M. & W. at 
p:. 120): 

“There are certain established rules according to which the jury ought to find, 

and here there is a clear rule, that the amount which would have been received 

if the contract had been kept, is the measure of damages if the contract is 

broken.”’ 


We think the proper rule in such a case as the present is this. Where two parties 
have made a contract which one of them has broken the damages which the other 
party ought to receive in respect of such breach of contract should be such as may 
fairly and reasonably be considered as either arising naturally, i.e, according to the 
usual course of things, from such breach of contract itself, or such as may reason- 
ably be supposed to have been in the contemplation of both parties at the time 
they made the contract as the probable result of the breach of it. If special cir- 
cumstances under which the contract was actually made were communicated by 
the plaintiffs to the defendants, and thus known to both parties, the damages 
resulting from the breach of such a contract which they would reasonably con- 
template would be the amount of injury which would ordinarily follow from a 
breach of contract under the special circumstances so known and communicated. 
But, on the other hand, if these special circumstances were wholly unknown to the 
party breaking the contract, he, at the most, could only be supposed to have had 
in his contemplation the amount of injury which would arise generally, and in the 
creat multitude of cases not affected by any special circumstances, from such a 
breach of contract. For, had the special circumstances been known, the parties 
might have specially provided for the breach of contract by special terms as to the 
damages in that case; and of this advantage it would be very unjust to deprive them. 

The above principles are those by which we think the jury ought to be guided 
in estimating the damages arising out of any breach of contract. It is said that 
other cases, such as breaches of contract in the non-payment of money, or in the 
not making a good title to land, are to be treated as exceptions from this, and as 
governed by a conventional rule. But as, in such cases, both parties must be sup- 
posed to be cognisant of that well-known rule, these cases may, we think, be more 
properly classed under the rule above enunciated as to cases under known special 
circumstances, because there both parties may reasonably be presumed to con- 
template the estimation of the amount of damages according to the conventional 
rule. In the present case, if we are to apply the principles above laid down, we 
find that the only circumstances here communicated by the plaintiffs to the defen- 
dants at the time the contract was made were that the article to be carried was 
the broken shaft of a mill and that the plaintiffs were the millers of that mill. But 
how do these circumstances show reasonably that the profits of the mill must be 
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stopped by an unreasonable delay in the delivery of the broken shaft by the carrier 
to the third person? Suppose the plaintiffs had another shaft in their possession 
put up or putting up at the time, and that they only wished to send back the 
broken shaft to the engineer who made it; it is clear that this would be quite 
consistent with the above circumstances, and yet the unreasonable delay in the 
delivery would have no effect upon the intermediate profits of the mill. Or, again, 
suppose that, at the time of the delivery to the carrier, the machinery of the mill 
had been in other respects defective, then, also, the same results would follow. 
Here it is true that the shaft was actually sent back to serve as a model for a 
new one, that the want of a new one was the only cause of the stoppage of the mill, 
and that the loss of profit really arose from not sending down the new shaft in 
proper time, and that this arose from the delay in delivering the broken one to serve 
as a model. But it is obvious that, in the great multitude of cases of millers 
sending off broken shafts to third persons by a carrier under ordinary circumstances, 
such consequences would not, in all probability, have occurred, and these special 
circumstances were here never communicated by the plaintiffs to the defendants. 
It follows, therefore, that the loss of profits here cannot reasonably be considered 
such a consequence of the breach of contract as could have been fairly and reason- 
ably contemplated by both the parties when they made this contract. For such 
loss would neither have flowed naturally from the breach of this contract in the 
great multitude of such cases occurring under ordinary circumstances, nor were the 
special circumstances, which, perhaps, would have made it a reasonable and natural 
consequence of such breach of contract, communicated to or known by the defen- 
dants. The judge ought, therefore, to have told the jury that, upon the facts then 
before them, they ought not to take the loss of profits into consideration at all in 
estimating the damages. There must, therefore, be a new trial in this case. 


Rule absolute. 


JACKSON v. SMITHSON 


[Court or Excueguer (Pollock, C.B., Alderson and Platt, BB.), June 5, 1846] 


[Reported 15 M. & W. 563; 4 Dow. & L. 45; 15 L.J.Ex. 311; 
7.7.0.8. 231; 153 E.R. 973] 


Animal—Ram—Butting men—Averment and proof of scienter. 
Animal—Fere nature—Tame animal becoming fierce. 

The plaintiff’s declaration stated that the defendant wrongfully and injuriously 
kept a ram, well knowing that it was prone and accustomed to attack, butt, 
and injure mankind, and that the ram, while so kept by the defendant, attacked, 
butted, and threw down the plaintiff, whereby the plaintiff was hurt and injured. 

Held: the declaration was sufficient without averring that the defendant negli- 
gently kept the ram. 

Per Auperson, B.: There is no distinction between the case of an animal 
which breaks through the tameness of its nature and is fierce and known by 
the owner to be so and one which is fere nature. 

Notes. Followed: Card v. Case (1848), 5 C.B. 622. Considered: Smith v. Cook 
(1875), 1 Q.B.D. 79. Applied: Baker v. Snell [1908-10] All E.R.Rep. 398. Re- 
ferred to: Cox v. Burbidge (1863), 13 C.B.N.S. 480; Knott v. L.C.C., [1983] All 
E.R.Rep. 172; Gould v. McAuliffe, [1941] 1 All E.R. 515; Read v. J. Lyons é& Co., 
[1944] 2 All H.R. 98; Fitzgerald v. F. D. ¢ A. D. Cooke Bourne (Farms), Ltd., 
[1963] 3 All E.R. 36. 
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- 


As to liability of owners for injuries caused by animals and the necessity for 
scienter, see 1 Hatspury’s Laws (3rd Edn.) 663 et seq.; and for cases see 2 Dicrst 
(Repl.) 333 et seq. 


Case referred to: 
(1) May v. Burdett (1846), 9 Q.B. 101; 16 L.J.Q.B. 64; 7 L.T.O.5. 253; 10° Jur. 
692; 115 E.R. 1218; 2 Digest (Repl.) 329, 216. 


Also referred to in argument : 

Cropper v. Matthews (1659), 2 Sid. 127; 82 E.R. 1293; 2 Digest (Repl.) 382, 565. 

R. v. Huggins (1780), 17 State Tr. 309; 2 Ld. Raym. 1574; 1 Barn.K.B. 396; 
Fitz-G. 177; 2 Stra. 883; 92 E.R. 518; 2 Digest (Repl.) 328, 214. 

Jenkins v. Turner (1696), 1 Ld. Raym. 109; 2 Salk. 662; 91 E.R. 969; 2 Digest 
(Repl.) 334, 241. 

Smith v. Pelah (1747), 2 Stra. 1264; 93 E.R. 1171; 2 Digest (Repl.) 379, 546. 

Jones v. Perry (1796), 2 Esp. 482; 2 Digest (Repl.) 383, 569. 

Hartley v. Harriman (1818), 1 B. & Ald. 620; 106 E.R. 228; 2 Digest (Repl.) 382, 
062. 

Blackman v. Simmons (1827), 3 C. & P. 188; 2 Digest (Repl.) 331, 224. 

Sarch v. Blackburn (1880), 4 C. & P. 297; Mood. & M. 505; 2 Digest (Repl.) 380, 
549. 

Curtis v. Mills (1833), 5 C. & P. 489; 2 Digest (Repl.) 380, 552. 


Rule Nisi obtained by the defendant to set aside judgment in an action for 
damages for injury caused to the plaintiff by the defendant’s ram. 

The declaration stated that at the time of the injury sustained by the plaintiff, 
the defendant wrongfully and injuriously kept a certain ram, well knowing that the 
ram was prone and used and accustomed to attack, butt and injure mankind; and 
that the ram while so kept by the defendant attacked, butted and threw down the 
plaintiff five times and thereby the plaintiff was hurt and injured. The defendant 
denied hability. 

At the trial before Lorp Drnman, C.J., at the Kent County Assizes, the plaintiff 
obtained a verdict with £10 damages. Subsequently, the defendant obtained a 
rule nisi to set aside the judgment on the ground that the claim was bad for not 
averring that the defendant negligently kept the ram. 


Montagu Chambers and J. Brown for the plaintiff, showed cause against the rule. 
Serjeant Shee and Wordsworth for the defendant, supported the rule. 


POLLOCK, C.B.—The case which has been decided in the Court of Queen's 
Bench, of May v. Burdett (1), is a binding authority upon us on this point, and we 
must leave the parties to go to a court of error, if they think they have any ground 
for reversing our judgment. 


ALDERSON, B.—I am of the same opinion, and think we are bound by that 
decision. In truth, there is no distinction between the case of an animal which 
breaks through the tameness of its nature, and is fierce, and known by the owner 
to be so, and one which is fere nature. 


PLATT, B.—No doubt a man has a right to keep an animal which is fere nature, 
and nobody has a right to interfere with him in doing so, until some mischief 
happens, but as soon as the animal has done an injury to any person, then the act 
of keeping it becomes, as regards that person, an act for which the owner is 
responsible. 


Rule discharged. 
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HUMBLE v. HUNTER 


[Court oF QurEN’s Bencu (Lord Denman, C.J., Patteson and Wightman, JJ.), 
May 15, 29, 1848] 


[ Reported 12 Q.B. 810: 17 Li.J.Q.B: 3850; 11 L.T.0.8. 265; 
12 Jur. 1021; 116 E.R. 885] 


Agent—Principal—Agent contracting as principal—Right of real principal to take 
benefit of contract—Admissibtlity of evidence to establish agency. 

The doctrine that a principal may come in and take the benefit of a contract 
made by his agent has no application where the agent expressly uses words 
importing that he is the principal. 

A charterparty was executed by the plaintiff’s son who described himself as 
‘owner’’ of the ship. In an assumpsit on the charterparty the plaintiff sought 
to claim as principal. 

Held: the son by describing himself as ‘‘owner’’ had contracted as principal, 
and evidence was not admissible to show that he contracted merely as the plain- 
tiff’s agent. 


Notes. Explained: Schmaltz v. Avery (1851), 16 Q.B. 655. Doubted: Killick v. 
Price and Lingfield Steamship Co. (1896), 12 T.L.R. 263. Approved: Formby Bros. 
v. Pormoy (1910), 102 i.7. lie. Distimeuished: dred. Drugnomm, Lid. Vv. lhede- 
riakt. Transatlantic, [1918-19] All E.R.Rep. 1122. Doubted: Epps v. Rothnie, 
[1946] 1 All E.R. 146. Referred to: Muttyloll Seal v. Dent (1853), 5 Moo. Ind. 
App. 828; Re Streatfield, Lawrence ¢ Co., Ha parte City Bank (1860), 3 L.T. 792; 
Wake v. Harrop (1862), 1 H. & C. 202; British Waggon Co. v. Lea (1880), 5 Q.B.D. 
149; Tolhurst v. Associated Portland Cement Manufacturers, Associated Portland 
Cement Manufacturers v. Tolhurst (1902), 87 L.T. 465; Dunlop Pneumatic Tyre Co. 
v. Selfridge, [1914-15] All E.R.Rep. 333; Rederiakt. Argonaut v. Hani, [1918] 
2 K.B. 247; Collins v. Associated Greyhound Racecourses, [1930] 1 Ch. 1; Danziger 
v. Thompson, [1944] 2 All E.R. 15. 

As to contracts made by agent where the latter contracts in terms importing that 
he is principal, see 1 Hatsspury’s Laws (8rd Edn.) 215 et seq.; and for cases see 
1 Dicest (Repl.) 738 et seq. 


Cases referred to: 

(1) Lucas v. De la Cour (1813), 1 M. & S. 249; 105 E.R. 93; 86 Digest (Repl.) 
510, 752. 

(2) Robson v. Drummond (1831), 2 B. & Ad. 808; 9 L.J.0.5.K.B. 187; 109 H.R. 

1156; 86 Digest (Repl.) 498, 655. 
(8) Skinner v. Stocks (1821), 4 B. & Ald. 487; 106 E.R. 997; 1 Digest (Repl.) 
659, 2301. 
Also referred to in argument: 

Wilson v. Hart (1817), 7 Taunt. 295; 1 Moore, C.P. 45; 129 H.R. 118; 1 Digest 
(Repl.) 787, 2794. 

Appleton v. Binks (1804), 5 East, 148; 1 Smith, K.B. 361; 102 E.R. 1025; 1 Digest 
(Repl.) 742, 2835. 

Magee v. Atkinson and Townley (1887), 2 M. & W. 440; Murph. & H. 115; 
6 L.J.Ex. 115; 150 E.R. 830; 1 Digest (Repl.) 727, 2726. 

Sims v. Bond (1883), 5 B. & Ad. 389; 2 Nev. & M.K.B. 608; 110 E.R. 834; 
1 Digest (Repl.) 658, 2292. 

Higgins v. Senior (1841), 8 M. & W. 884; 11 L.J.Ex. 199; 151 E.R. 1278; 1 Digest 
(Repl.) 737, 2798. 

Garrett v. Handley (1825), 4 B. & C. 664; 7 Dow. & Ry.K.B. 144; 107 E.R. 1208; 
26 Digest (Repl.) 102, 696. 

Bateman v. Phillips (1812), 15 East, 272; 104 E.R. 847; 26 Digest (Repl.) 45, 
299. 


6 
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Cothay v. Fennell (1880), 10 B. & C. 671; 8 L.J.0.8.K.B. 802; 109 E.R. 599; 
12 Digest (Repl.) 27, 46. 

Bickerton v. Burrell (1816), 5 M. & S. 883; 105 E.R. 1091; 1 Digest (Repl.) 719, 
2660. 

Graves v. Boston Marine Insurance Co., 2 Cranch Rep. 419. 

Vinery v. Bedford Commercial Co., 8 Meli. 348. 


Rule Nisi obtained by the defendant for a new trial in an action of assumpsit in 
which it was claimed that the instrument was a charterparty of affreightment made 
between the plaintiff, then and still being the owner of the good ship or vessel 
called Ann, and the defendant. Plea: Non assumpsit. 

At the trial, before Wicurman, J., at the Durham Assizes, 1847, the charterparty 
was put in, signed, not by the plaintiff, but by her son: and the words of agree- 
ment were: 


“It is... mutually agreed between C. J. Humble, Esq. [the son] owner of 
the good ship or vessel called The Ann,...and Jameson Hunter [the defen- 
dant].’’ 


Humble the son was called as a witness for the plaintiff, to prove that she was the 
real owner oz the vessel, and that he had signed the charterparty as her agent, and 
not as principal. This line of examination was objected to on the ground that a 
person who has signed a contract expressly as principal cannot be admitted to 
prove, in contradiction to the written instrument, that he was merely an agent. 
The evidence was received, and a verdict found for the plaintiff for £141. Subse- 
quently the defendant obtained a rule nisi for a new trial on account of the recep- 
tion of this evidence. 


Knowles and F. Robinson, for the plaintiff, showed cause against the rule. 
Watson and Pashley, for the defendant, supported the rule. 


LORD DENMAN, C.J.—We were rather inclined at first to think that this case 
came within the doctrine that a principal may come in and take the benefit of a 
contract made by his agent. But that doctrine cannot be applied where the agent 
contracts as principal; and he has done so here by describing himself as ‘‘owner”’ 
of the ship. The language of Lorp ELLENBorovucGH, C.J., in Lucas v. De la Cour (1) 
(1 M. & S. at p. 250), 


“if one partner makes a contract in his individual capacity, and the other 
partners are willing to take the benefit of it, they must be content to do so 
according to the mode in which the contract was made,”’ 


is very apposite to the present case. 


PATTESON, J.—The question in this case turns on the form of the contract. 
If the contract had been made in the son’s name merely, without more, it might 
have been shown that he was agent only, and that the plaintiff was the principal. 
But, as the document itself represents that the son contracted as ‘‘owner,’’ Lucas v. 
De La Cour (1), applies. In that case the partner who made the contract repre- 
sented that the property which was the subject of it belonged to him alone. The 
plaintiff in the present case must be taken to have allowed her son to éontract in 
this form, and must be bound by his act. In Robson v. Drummond (2), where 
Sharpe, a coachmaker, with whom Robson was a dormant partner, had agreed to 
furnish the defendant with a carriage for five years, at a certain yearly sum, and 
had retired from the business, and assigned all his interest in it to C. before the 
end of the first three years, it was held that an action could not be maintained by 
the two partners against the defendant, who returned the carriage, and refused to 
make the last two yearly payments. In this case I was at first in the plaintiff’s 
favour on account of the general principle referred to by Lorp Denman, C.J.; but the 
form of the contract takes the case out of that principle. 
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WIGHTMAN, J.—I thought at the trial that this case was governed by Skinner v. 
Stocks (8). But neither in that nor in any case of the kind did the contracting party 
give himself any special description, or make any assertion of title to the subject- 
matter of the contract. Here the plaintiff describes himself expressly as ‘‘owner’’ 
of the subject-matter. This brings the case within the principle of Lucas v. De La 
Cour (1) and the American authorities cited. 


LORD DENMAN, C.J. which Parrrson, J., has 
cited, seems the same, in principle, with the present case. You have a right to the 


benefit you contemplate from the character, credit and substance of the party with 
whom you contract. 





Rule absolute. 


HUGHES v. CHATHAM OVERSEERS. BURTON’S CASE 


[Court or Common Puiras (Tindal, C.J., Erskine and Maule, JJ.), November 13, 16, 
December 6, 1843] 


[Reported 5 Man. & G. 54, 77; Bar. & Arn. 61; Cox & Atk. 14; 
1 Lut. Reg. Cas. 51; Pig. & R. 35; 7 Scott, N.R. 581; 
13 dad .C.P. 44s 2 LOS: 149, 180-8 FP. eo: fur. tee. 

134 E.R. 479, 488] 


Landlord and Tenant—Master and servant—Tenant— —Servant—Oceupying house 
free of rent or rates as part remuneration for services. 

There is no inconsistency between the relation of master and servant and 
that of landlord and tenant. A master may pay his servant by conferring on 
him an interest in real property, either in fee, for years, at will, or for any 
other estate or interest, and, if he do so, the servant becomes entitled to the 
legal incidents of the estate as much as if he had acquired it for any considera- 
tion other than his services. 

B., a master ropemaker in a royal dockyard had, as such, the exclusive use 
and occupation of a house in the dockyard for himself and his family. He paid 
no rent, but had the house as part remuneration for his services. No part of 
it was used for public purposes. He was rated and assessed in respect of the 
house in his own name as occupier, but all rates and taxes were paid by the 
paymaster-general at the dockyard also as part remuneration. If B. had not 
been allowed the house he would have pen given an allowance for a house in 
addition to his salary. 

Held: he occupied the house as tenant. 


Notes. The Representation of the People Act, 1832, was repealed by s. 80, 
Sched. 13, of the Representation of the People Act, 1948, as amended by the Repre- 
sentation of the People Act, 1949, s. 1 and s. 2 of which deal with Parliamentary 
and local government franchise (8 Hatspury’s Srarures (2nd Edn.) 578, 579). 
Although the qualification is now one of residence this case has been reported 
_ because it deals with the relation of landlord and tenant where the tenant is servant 
to the landlord. 

Distinguished : Dobson v. Jones (1844), Bar. & Arn. 248. Considered: Clark v. 
St. Mary, Bury St. Edmunds Overseers (1856), 1 C.B.N.S. 23; Fox v. Dalby (1874), 
L.B. 10 C.P. 285. Applied: Smith v. Seghill Overseers, [1874-80] All E.R.Rep. 
373; Dover v. Prosser, [1904] 1 K.B. 84. Considered: Ford v. Langford, [1949] 


1 All E.R. 483. Referred to: Heath v. Haynes (1857), K. & G. 99; Heartley v. 


C 


—_y ree 
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Banks (1859), K. & G. 219; Bridgwater v. Durant (1861), 26 J.P. 6; Marsh v. Hst- 
court (1889), 24 Q.B.D. 147; Reed v. Cattermole, [1986] 2 All E.R. 526; I.R.Comrs. 
v. Leckie (1940), 23 Tax Cas. 471; Gray v. Holmes (1949), 30 Tax Cas. 467. 

As to the relation of landlord and tenant where a servant is in occupation of 
premises of the master, see 23 Hauspury’s Laws (8rd Edn.) 410 et seq.; and for 
cases see 80 Dicrst (Repl.) 547 et seq. 





iB Cases referred to in argument: 

R. v. Minster (Inhabitants) (1814), 3 M. & 8S. 276. 

R. v. Bardwell (Inhabitants) (1823), 2 B. & C. 161; 3 Dow. & Ry.K.B. 369; 2 

Dow. & Ry.M.C. 53; 107 E.R. 343. 

v. Kelstern (1816), 5 M. & S. 1386. 

v. Cheshunt (Inhabitants) (1818), 1 B. & Ald. 473; 106 E.R. 174; 30 Digest 
(Repl.) 548, 1816. 

v. South Kilvington (Inhabitants) (1843), 5 Q.B. 216; 3 Gal. & Dav. 157; 
Ass MCL 372.108. 11938 J.P. 88 T dur. 1108; 1 eh. ser 

v. Snape (Inhabitants) (1837), 6 Ad. & El. 278; 1 Nev. & P.K.B. 429; Nev. & 
P.M.C. 142; Will. Woll. & Dav. 42; 6 L.J.M.C. 33; 1 J.P. 71; 1 Jur. 39; 
112 E.R. 106; 30 Digest (Repl.) 548, 1818. 

Bertie v. Beaumont (1812), 16 East, 33; 104 E.R. 1001; 30 Digest (Repl.) 547, 

eft. 

R. v. Ponsonby (1842), 3 Q.B. 14; 4 State Tr.N.S. App. 1869; 1 Gal. & Dav. 713; 
11 L.J.M.C. 65; 6 J.P. 266; 6 Jur. 642; 114 E.R. 412; 38 Digest (Repl.) 506, 
Igy. 

.v. Williams (1639), 1 Hale, P.C. 522; 15 Digest (Repl.) 1129, 11,284. 

. v. Burgess (1662), Kel. 27; 1 Leach, 324, n.; 84 E.R. 1066; 15 Digest (Repl.) 

1134, 11,377. 

.v. Hawkins (1704), Fost. 88; 2 Kast, P.C. 485; 15 Digest (Repl.) 1180, 11,303. 

.v. Margetts (1801), 2 Leach, 930; 15 Digest (Repl.) 1134, 11,381. 

.v. Witt (1829), 1 Mood.C.C. 248, C.C.R.; 15 Digest (Repl.) 11384, 11,388. 

v. Brown (1787), 2 Leach, 1018, n.; 2 Kast, P.C. 501; 15 Digest (Repl.) 1132, 

11,343. 

. v. Stock (1810), Russ. & Ry. 185; 2 Leach, 1015; 2 Taunt. 339; 127 E.R. 1109, 

C.C.R.; 15 Digest (Repl.) 1134, 11,383. 

.v. Rees (1836), 7 C. & P. 568; 15 Digest (Repl.) 1134, 11,389. 

v. Jobling (1823), 1 Lew.C.C. 27; Russ. & Ry. 525, C.C.R.; 15 Digest (Repl.) 

1134, 11,385. 

& R. v. Bridgewater (Inhabitants) (1790), 8 Term Rep. 550; 100 E.R. 727; 388 Digest 

(Repl.) 749, 1684. 

R. v. Openshawe (1764), 1 Wm. BI. 462; Burr.§S.C. 552; 96 E.R. 268. 

R.v. Axmouth (Inhabitants) (1807), 8 Kast, 883; 103 ..R. 890. 

R.v. Melkridge (Inhabitants) (1787), 1 Term Rep. 598. 

R. v. Langriville (1830), 10 B. & C. 899; 5 Man. & Ry.K.B. 726. 
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. Benneworth (1824), 2 B. & C. 775; 4 Dow. & Ry.K.B. 355. 
. Cozens (1780), 2 Doug. K.B. 426. 
. Terrott (1803), 3 East, 506; 1 Bott. 197; 102 E.R. 691; 38 Digest (Repl.) 
486, 82. 

R. v. Hurdis (1789), 3 Term Rep. 497; 1 Bott. 166; 100 E.R. 697; 38 Digest 
(Repl.) 486, 81. 


Appeal by the objector against the decision of the revising barrister disallowing 
an objection to the name of the claimant being retained on the list of voters for 
the parish of Chatham, within the said borough, and deciding that the claimant 
“occupied as tenant’’ within s. 27 of the Representation of the People Act, 1832. 
Seven other cases were consolidated with the present case. 

The claimant, James Burton, the party objected to, occupied a house in the 
dockyard at Chatham, of the value of £40 per annum from J uly, 1836, to Septem- 
ber, 1842, when he moved to a house in Milton Terrace, Chatham, about a mile from 
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the dockyard, where he now resides. The house in Milton Terrace he hired from 
the landlord in the usual manner, and paid a rent of £50 per annum. He was rated 
for it, and paid such rates in the ordinary way; and no question arose in respect 
of that house. With regard to the house in the dockyard, it belonged to the lords 
commissioners of the admiralty. The person objected to was master ropemaker 
in the dockyard, and as such he had the house as his residence. He paid no rent 
in money for it, but had it as part remuneration for his services. He had the 
exclusive use and occupation of the house for himself and family, and no part of 
it was used for public purposes; the office in which he performed his public services 
was away from it. He had the keys of all the doors, and no person but himself 
had any control over the house. He was rated to all the poor rates and assessed 
taxes in respect of the house, in his own name as the occupier. Such rates and 
taxes were paid by the paymaster-general’s clerk, at the pay-office at Chatham. 
They were so paid as part remuneration for his services. If he had not been 
allowed the house, he would bave had an allowance for a house in addition to his 


salary; and now that he had not a house in the dockyard, he was allowed one guinea | 


per week by the admiralty in lieu of rent and rates, under the name of “‘lodging- 
money.’’ If he had paid the poor rates himself in respect of the house in the 
dockyard, instead of their being paid for him as above, the admiralty would have 
repaid him. 

William Hughes, the objector, appealed. 


Kinglake for the objector. 
Cockburn for the claimant. 


Cur. adv. vult. 


Dec. 6, 1848. TINDAL, C.J., delivered the following judgment of the court.— 
In this case two questions were raised before the revising barrister, and were argued 
on the appeal to this court; first, whether the occupation by the claimant, James 
Burton, was an occupation as tenant, within s. 27 of the Representation of the 
People Act, 1832; secondly, whether upon the facts stated, he had paid the poor- 
rates, as required by the proviso in that section. 

As to the first question, the facts are, that the house occupied by the claimant 
is situated in the dockyard at Chatham; that the claimant is master rope-maker, 
and, as such, had the house as his residence; that he paid no rent in money for 
it, but had it in part remuneration for his services, and that no part of it was 
used for public purposes, the office in which he performed his public services being 
away from it. If he had not been allowed the house, he would have had an allow- 
ance for a house in addition to his salary. Upon this state of facts the revising 
barrister has found that the claimant occupied as tenant; and the question in 
effect is whether the statement of facts shows that the decision is wrong; that is, 
whether it shows the occupation not to have been in the character of tenant. 

On the argument, several cases were cited bearing on the question whether the 
house could be called the dwelling-house of the claimant in an indictment for 
burglary. But that question 1s so different from the one now in dispute, viz., 
whether there was a tenancy [i.e., whether he ‘‘occupy as tenant’’] or not that 
we think it unnecessary to notice those decisions. But the cases chiefly relied on 
were those settlement cases in which the question has arisen whether a servant 
came to settle on a tenement belonging to his master within the meaning of the 
Poor Relief Act, 1661. The language and object of that Act are very different from 
those of the statute now under consideration; and, therefore, no similarity of facts 
in a case arising on the one Act can make it in point upon a question raised on 
the other. But as the court, in deciding those cases, has considered that the 
settlement turned on the question, whether the pauper occupied as tenant to his 
master, the decisions are very important on the present inquiry. 

In those cases, as in this, there was no doubt of the right to exact, and the 
liability to render, service; but in those, as in the present case, the doubt was 
whether the relation of landlord and tenant subsisted between the same parties. 
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There is no inconsistency in the relation of master and servant with that of land- 
lord and tenant. A master may pay his servant by conferring on him an interest 
in real property, either in fee, for years, at will, or for any other estate or interest ; 
and if he do so, the servant then becomes entitled to the legal incidents of the 
estate as much as if it were purchased for any other consideration. 

It may be, that a servant may occupy a tenement of his master’s, not by way of 


_ payment for his services, but for the purpose of performing them; it may be that 


=2 


ca 





he is not permitted to occupy, as a reward, in the performance of his master’s 
contract to pay him, but required to occupy in the performance of his contract to 
serve his master. The settlement cases, cited in argument, established, and pro- 
ceeded on, this distinction. We think it applicable to the present question; and 
as there is nothing in the facts stated, to show that the claimant was required to 
occupy the house for the performance of his services, or did occupy it in order to 
their performance, or that it was conducive to that purpose more than any house 
which he might have paid for in any other way than by his services; and, as the 
Case expressly finds that he had the house as part remuneration for his services, we 
cannot say that the conclusion at which the revising barrister has arrived is wrong. 

The Case, indeed, stated that the claimant was master ropemaker, and as such 
had the house as his residence; but that expression is equally applicable, whether he 
was made tenant of the house in payment of his services as master ropemaker, or 
occupied it for the purpose of performing them. The fact also of having a lower 
salary in consequence of being allowed a house, though not immaterial, is by no 
means decisive; for such a fact might exist in a case in which the house was 
occupied for the purpose of the service, and not in the character of tenant. It may 
well happen that something in the service which renders it less onerous or more 
pleasant may cause a reduction of the salary, without being a part of the salary 
itself. A master may give lower wages in consequence of lodging his servants 
in his house, instead of requiring them to find lodgings out of it, without making 
them his tenants. But in the present case, upon the grounds above stated, we 
think the juster inference is, that there is an occupation as tenant. 

On the second question, it appears that the claimant was rated to the poor rate 
and assessed taxes, and that they were paid for him in part remuneration of his 
services. Upon this question it appears to us that the payment, being one to 
which the claimant was hable, and having been made on his own account by those 
whom he procured to make it, by giving value for it, is sufficient within s. 27 of 
the Representation of the People Act, 18382. The present question arising upon an 
Act of Parliament conferring a franchise in respect of property or ability, we think 
the payment, having been made in a manner equally indicative of these qualifica- 
tions, is as effectual, within the spirit of the enactment, as if made by the hand of 
the claimant. The words of the act which require that ‘‘such person shall have 
paid the rate,’’ do certainly, in their largest ordinary sense, comprehend payments 
made in discharge of, and procured by, such persons, as well as those made by his 
own hand: and the largest ordinary sense is that in which words ought to be 
construed, where there is nothing in the occasion on which they are used, or in 
the context, to restrict them. 

We think, therefore, the decision of the revising barrister is right on both points. 


Appeal dismissed. 
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VAUGHAN v. TAFF VALE RAIL. CO. 


[Court or Excnequer Cuamper (Sir Alexander Cockburn, C.J., Williams, Cromp- 
ton, Willes, Byles and Blackburn, JJ.), May 12, 1860] 


[Reported 5 H. & N. 679; 29 L.J.Ex. 247; 2 L.T. 394; 24 J.P. 453; 
6 Jur.N.S. 899; 8 W.R. 549; 157 E.R. 1351] 


Railway—Fire arising from sparks from engine—Damage to woodland—Kvery 
precaution taken by railway company to avoid such accidents. 

A wood adjoining the defendants’ railway was set on fire by sparks from the 
locomotive. On several previous occasions it had been set on fire, and the 
company had paid for the damage. The jury found the defendants were cuilty 
of negligence, but it was admitted that they had taken every possible precaution 
to prevent accidents. 

Held: the defendants, being authorised by their Act of Parliament to use 
locomotive engines, in the absence of negligence on their part were not 
responsible for any unavoidable injury thence arising. 


Notes. Considered: Freemantle v. London and North Western Rail. Co. (1861), 
10 C.B.N.S. 89. Applied Longman v. Grand Junction Canal Co. (1863), 8 Fo F- 
736. Distinguished: Jones v. Festiniog Rail. Co. (1868), LR 8 OB. Wee. ee 
lied: Dungey v. London Corpn. (1869), 38 L.J.C.P. 298. Approved: Hammer- 
smith and City Rail. Co. v. Brand, [1861-73] All E.R.Rep. 60. Considered : 
Buccleuch v. Metropolitan Board of Works (1870), L.R. 95 Exch. 221. Applied: 
mith v. London and South Western Rail. Co., [1861-73] All E.R.Rep. 167; Dunn 
v. Birmingham Canal Co. (1872), L.R. 8 Q.B. 42. Approved: H.M.S. Bellerophon 
(1875), 83 L.T. 412. Considered: Dixon v. Metropolitan Board of Works (1881), 
7 Q.B.D. 418. Applied: Lea Conservancy Board v. Hertford Corpn. (1884), Cab. 
& El. 299. Considered: London, Brighton and South Coast Rail. Co. v. Truman, 
[1881-5] All K.R.Rep. 134; Evans v. Manchester, Sheffield and Lincolnshire Rail. 
Co. (1887), 86 Ch.D., 626; Cowper Essex v. Acton Local Board, [1886-90] All 
E.R.Rep. 901. Applied: A.-G. v. Metropolitan Rail. Co., [1894] 1 Q.B. 384. Dis- 
tinguished: Long Haton Recreation Grounds Co. v. Midland Rail. Co. (1901), 71 
L.J.K.B. 74. Considered: West v. Bristol Tramways Co., [1908-10] All E.R.Rep. 
915. Distinguished: Great Central Rail. Co. v. Hewlett, [1916-17] All E.R.Rep. 
1027. Considered: Quebec Railway, Light, Heat and Power Co. v. Vandry, [1920] 
A.C. 662; Manchester Corpn. v. Farnworth, [1929] All E.R.Rep. 90; J. Langlands 
(Swanley), Ltd. v. British Transport Commission, [1956] 2 All E.R. 702. Re- 
ferred to: Kearnes v. Cardwainers’ Co. (1859), 6 C.B.N.S. 888; Caledonian Rail. 
Co. v. Lockhart (1860), 8 L.T. 65; Scott v. London Docks Co. (1864), 11 L.T. 383; 
Madras Rail. Co. v. Zemindar of Carvetinagarum (1874), 30 L.T. 770; Cattle v. 
Stockton Waterworks Co. (1875), 44 L.J.Q.B. 189; Hill v. Metropolitan Asylum 
District Managers (1879), 4 Q.B.D. 43835 Tt. v. Sheward (1882), 9 Q.B.D. 741; Gas 
Light and Coke Co. v. St. Mary Abbots, Kensington Vestry (1884), Cab. & El. 368; 
National Telephone Co. v. Baker (1893), 62 L.J.Ch. 699; Elmsley v. North Eastern 
Rail. Co., [1896] 1 Ch. 418; Jordeson v. Sutton, Southcoates and Drypool Gas Co., 
[1898] 2 Ch. 614; Southwark and Vauxhall Water Co. v. Wandsworth District 
Board of Works, [1895-9] All E.R.Rep. 422; Canadian Pacific Rail. v. Roy, [1902] 
A.C. 220; Fox v. Newcastle-upon-Tyne City Council, [1941] 2 All E.R. 5638; Hay or 
Bourhill v. Young, [1942] 2 All E.R. 396. 

As to damage from railway engine sparks generally, see 31 Hausspury’s Laws (8rd 
Edn.) 474 et seq.; and for cases see 88 Dicest (Repl.) 3899. 


Case referred to: 
(1) R. v. Pease (1882), 4B. & Ad. 30; 1 Nev. & M.K.B. 690; 1 Nev. & M.M.C. 


635; 2 L.J.M.C. 26; 110 E.R. 366; 38 Digest (Repl.) 398, 594. 
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Also referred to in argument: 

Aldridge v. Great Western Rail. Co. (1841), 8 Man. & G. 515; 1 Dowl.N.S. 247; 
2 Ry. & Can. Cas. 852; 4 Scott, N.R. 156; 183 E.R. 1246; 88 Digest (Repl.) 
400, 606. 

i0g0, Vo dnastern, Counties hau. Co... (1846), 8 C.B: 229: 15 L.J.CP. 2355 % 
Ered O 3.200; 10 Jor-b71: 186 H.R. 92: 38 Digest (Répl.) 401, 627. 

Manley v. St. Helens Canal and Rail. Co. (1858), 2 H. & N. 840; 27 L.J.Ex. 159; 
6 W.R. 297; 157 E.R. 346; 88 Digest (Repl.) 34, 174. 

Bird v. Great Northern Rail. Co. (1858), 28 L.J.Ex. 8; 8 Digest (Repl.) 99, 654. 

Blyth v. Birmingham Waterworks Co. (1856), post p. 478; 11 Exch. 781; 25 
Pd ix, 2125-26 LTO .8, 261; 20. J.P. 247:2 Jur.N.8, 838; 4 WR. 204: 1h 
E.R. 1047; 38 Digest (Repl.) 18, 50. 

Leame v. Bray (1808), 3 Kast, 593; 102 E.R. 724; 48 Digest 420, 429. 

Whitehouse v. Birmingham Canal Co. (1857), 27 L.J.Ex. 25; 88 Digest (Repl.) 
13, 58. 

Turberville v. Stamp (1697), 1 Com. 82; Carth. 425; Comb. 459; Holt, K.B. 9; 
1 ld. Raym. 264; 12 Mod. Rep. 152; 1 Salk. 18; 1 Skin. 681; 92 E.R. 944; 
386 Digest (Repl.) 164, 870. 

Beaulieu v. Finglam (1401), Y.B. 2 Hen. 4, fo. 18, pl. 6; 86 Digest (Repl.) 78, 
422. 

Viscount Canterbury v. A.-G. (1848), 1 Ph. 806; 4 State, Tr.N.S. 767; 12 L.J.Ch. 
281; 7 Jur. 224; 41 E.R. 648, L.C.; 36 Digest (Repl.) 76, 408. 

May v. Burdett (1846), 9 Q.B. 101; 16 L.J.Q.B. 64; 7 L.T.0.S. 253; 10 Jur. 692; 
115 E.R. 12138; 86 Digest (Repl.) 189, 1002. 


Appeal by the defendants, under the provisions of the Common Law Procedure 
Act, 1854, against the decision of the Court of Exchequer, reported 3 H. & N. 743, 
in discharging a rule of that court obtained by the defendants, to show cause why 
the verdict found for the plaintiff on the trial of the cause should not be set aside, 
and a new trial had, on the ground that the verdict was against the weight of 
evidence, and on the ground of misdirection, the judge having told the jury that 
no care or skill used in preventing the escape of fire from the engine would be an 
answer to the charge of negligence, provided they did not succeed, and also in 
telling the jury that the conduct of the plaintiff, in allowing his wood to be in such 
a combustible state, was not material. 

The defendants were a company, who, under their special Acts and the General 
Railway Act incorporated therewith, were proprietors of, and used and worked the 
Taff Vale Railway with locomotive engines as a passenger and goods line. The 
plaintiff was the owner of a wood or plantation adjoining the embankment of the 
railway. On Mar. 14, 1856, the plaintiff’s wood was discovered to be on fire, and eight 
acres of it were burnt. The fire originated from a spark of coal from one of the defen- 
dants’ locomotive engines in the ordinary course of its working. An action brought 
by the plaintiff against the defendants for damage he had sustained by the fire was 
tried before BramweELL, B., and a common jury at Swansea Spring Assizes, 1858. 
From the evidence given by the plaintiff and his witnesses it appeared that the fire 
in the plaintiff’s wood was first seen at a place fifty yards from the railway, that 
there were traces of fire extending continuously all the way between the railway 
and the wood, and that the railway bank was burning; that the grass on the bank 
had been cut three or four months before, and that there was grass of a very com- 
bustible nature growing on the bank just previous to the fire, that it was all burned, 
that there was a great deal of long dry feathering grass growing in the wood which 
was extremely combustible, that the wood was also full of smal] dry branches, the 
remains of a former cutting, and was described by the plaintiff to be in just about 
as safe a state as an open barrel of gunpowder would be in the Cypartha Rolling 
Mill. The wood, however, was in an ordinary and natural condition, and as it 
had been before and since the railway was made. Whether the injury was caused 
by the grass on the embankment being first set fire to, or whether by lighted matter 
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thrown from the locomotive on to the plaintift’s land, was not left to or determined 
by the jury. The defendant’s counsel did not at the trial make any objection on 
this ground. On the part of the defendants it was sworn that everything which 
was practicable had been done to the locomotive to make it safe; that a cap had 
been put to its chimney, that its ashpan had been secured, that it travelled at the 
slowest pace consistent with practical utility, and that if its funnel had been more 
guarded or its ashpan less free, or if its pace was slower, it could not be advan- 
tageously used; and it must be taken to be the fact that the defendants had taken 
every precaution and adopted every means in their power, and which science could 
suggest, to prevent their engines from emitting sparks, but the witness added, ‘‘we 
do occasionally burn our own banks now.”’ 

The learned judge left the question of negligence and improper conduct by the 
defendants to the jury, saying, there was evidence thereof, even though the jury 
believed the evidence, that everything which was practicable had been done to the 


locomotive to make it safe, and that it travelled at the slowest pace consistent with — 


practical utility. He refused to leave to the jury any question arising out of the 
combustible character of the plaintiff's wood. The jury returned a general verdict 
for the plaintiffs, the damages being agreed upon at £27 10s. The above-mentioned 
rule the Court of Exchequer afterwards on Nov. 20 last discharged. The judge did 
not direct the jury, as therein stated, that no care or skill used in preventing the 
escape of fire from the engines would be an answer to the charge of negligence, 
provided the defendants did not succeed in preventing it, but left the question of 
negligence and improper conduct as before stated. The question of whether there 
was evidence as to both or either counts, was entertained and dealt with by the 
Court of Exchequer as though open to the defendants on the rule, and without 
requiring any amendment thereof. 

Notice of appeal against the decision of that court in discharging the rule was 
by leave of the court duly given by the defendants according to the Common Law 
Procedure Act, 1854. The question for the decision of the Court of Exchequer 
Chamber was whether or not the defendants were entitled to have a new trial, on 
the ground that there was no evidence of negligence to go to the jury under the 
first count of the declaration, assuming it was true, as sworn, that everything 
had been done, etc. The plaintiffs contending that there was such evidence, and 
also that if not, the question was not open to the defendants, and also that the 
judge was wrong in not leaving to the jury any question arising out of the com- 
bustible character of the plaintiff's wood. If the court should be of opinion in 
the affirmative, then the verdict for the plaintiff was to be set aside, and a new 
trial had. If the court should be of opinion in the negative, then the verdict for 
the plaintiff was to stand, and judgment was to be entered for £27 10s. damages, 
with costs of suit. 


F. W. Lloyd for the defendants. 
Grove, Q.C., for the plaintiff. 


SIR ALEXANDER COCKBURN, C.J.—We are all of opinion that the decision 
of the Court of Exchequer cannot be upheld, and that the case must, therefore, go 
down again for a new trial. I collect from the reasons given by BramMwe Lu, B., in 
delivering the judgment of the Court of Exchequer that the view taken by him at 
the trial, and which was afterwards upheld by the Court of Exchequer, was that 
when an accident of any kind arises from the use of fire as the means of propelling 
an engine on a railway, it must be taken to be an invariable and necessary incident 
to the use of fire for the purpose of propelling a locomotive. Consequently a rail- 
way company using fire for that purpose, are liable in respect of any accident which 
may arise, although they may have taken every known precaution for the purpose 
of preventing such accidents. That was the view taken by the court below so far 
as regards the first count of the declaration. We cannot adopt that view, it is at 
variance with the doctrine laid down in Rh. v. Pease (1), a case the authority of 
which we ate prepared to uphold, and the reason of which I entirely approve. 
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If a private person uses any means for effecting any purpose of his own, from 
which more or less danger may arise, he will be responsible to those injured if any 
accident occur from the use of those means; but if the legislature have thought 
fit to interfere and have sanctioned the use of particular means for a given purpose, 
so long as those means are used for the purpose for which their use was sanctioned, 
provided always every precaution is taken which the nature of the case requires, 
then if, notwithstanding all reasonable care and diligence, an accident does occur, 
the parties are not liable for any injury which is a consequence of the use of the 
means so sanctioned, unless they have contributed to it by some negligence. That 
is the doctrine of R. v. Pease (1). As far, therefore, as regards the first count, it 
appears from the finding of the jury that the defendants were guilty merely of 
using fire as a means of locomotion, and on that count the defendants are not liable. 
As to the second, which charges the defendants with negligence in keeping the 
banks, that does not appear to have been specifically left to the jury. The defen- 
dants may be able to show that they were not guilty of negligence, but as to this 
we think there ought to be a new trial. 


WILLIAMS, J.—I am of the same opinion. To support the judgment of the 
court below we should hold that the defendants are liable for the mere use of the 
engine, without any negligence, which would be at variance with R. v. Pease (1). 


CROMPTON, J.—I am of the same opinion. We must look, as in this cage, as 
if it was a distinct finding that there was no negligence on the part of the company, 
except keeping the engine. When I first heard the case I was inclined to think 
there was sufficient evidence to support the declaration as to the first count; but 
IT quite agree that R. v. Pease (1) decides the matter. The Act of Parliament having 
sanctioned the use of locomotives, the necessary consequence is that parties using 
them are not liable for any injury which is a necessary result of their doing so 
irrespective of any negligence. It is not like the case of a man keeping a dangerous 
animal, because keeping an animal naturally dangerous is in itself a wrongful act. 

If a man keeps an animal which is naturally of a mild and gentle nature, it is a 
lawful act, and he is not responsible for any injury done by it, unless he knew it 
was dangerous. 


WILLES, J.—I am entirely of the same opinion, although it is not without some 
reluctance I have come to this conclusion, as I feel compelled to reverse the decision, 
although I believe I agree with the reasons which influenced the majority of the 
Court of ixchequer in the judgment as to the evidence of negligence; but as the 
case now stands it is stated as a fact, which must be taken as such, that the defen- 
dants used all possible precautions consistent with the practical working of the line: 
therefore, the question of negligence or no negligence does not now arise, and as 
the defendants appear to have done nothing but that which their Act enabled them 
to do, they are not liable. 


BYLES, J.—I am of the same opinion, R. v. Pease (1) is a direct authority, 


BLACKBURN, J.—I am of the same opinion. The mere fact of sparks being 
emitted from the engine is prima facie evidence of negligence, but not only is that 
presumption rebutted by other evidence, but it is found as a fact that every possible 
precaution was taken by the defendants to prevent accidents. The question reduces 
itself, therefore, to this: Are a railway company, using an engine with fire, re- 
sponsible for any injury which may arise from the use of it, although they have 
taken every possible precaution to guard against it. R. v. Pease (1) decides they 
are not. 


Appeal allowed. 


Pray > 
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A 
BLYTH v. BIRMINGHAM WATERWORKS Co. 
[Court or Excuraurr (Alderson, Martin and Bramwell, BB.), February 6, 1856] 
[Reported 11 Exch. 781; 25 L.J.Ex. 212; 26 L:7.0.S. 261; 
20° J.P. 2473-2 durN. 6. 333--4 WR. 294. 156 Pek. 1047 | 
B 


Negligence—Water—Escape—F rost of exceptional severity. 

Water Supply—Duties and liabilities of undertakers—Duty to fix fire plugs— 
Bursting of pipe in frost of unforeseeable severity—Need to prove negligence 
by undertaker. 

A water company in laying down their pipes inserted properly constructed 
fire-plugs as safety-valves in these pipes in pursuance of their Act of Parlia- CO 
ment. In a winter of extreme severity such as could not have been foreseen 
an accumulation of ice round a plug prevented it from acting properly, and 
as a result a large quantity of water escaped into the plaintiff’s house causing 
damage. 

Held: the fact that the precautions taken proved insufficient against the 
effects of such unforeseeable coldness was not sufficient to render the water com- D 
pany liable in negligence, and in the absence of negligence it could not be held 
responsible for the escape. 

Per Auperson, B.: Negligence is the omission to do something which a reason- 
able man, guided upon those considerations which ordinarily regulate the con- 
duct of human affairs, would do, or doing something which a prudent and 
reasonable man would not do. E 

Semble per Bramwe tu, B.: The plaintiff was under quite as much obligation 
to remove the accumulated ice and snow as the defendants. 


Notes. Distinguished: Steggles v. New River Co. (1863), 1 New Rep. 236. 
Considered: Madras Rail. Co. v. Zemindar of Carvetinagarum (1874), 30 L.T. 770; 
Baker v. James Bros. & Sons, Ltd., [1921] All E.R.Rep. 590; Markland v. Man- 
chester Corpn., [1934] 1 K.B. 566; Bolton v. Stone, [1951] 1 All E.R. 1078; Cork F 
v. Kirby Maclean, Ltd., [1952] 2 All E.R. 402; Prosser ¢ Son, Ltd. v. Levy, [1955] 

38 All E.R. 577. Referred to: Smith v. London and South Western Rail. Co. (1870), 
L.R. 6 C.P. 14; Stretton’s Derby Brewery v. Derby Corpn., [1891-4] All E.R.Rep. ~] 
731; Bull v. Shoreditch Borough (1902), 1 L.G.R. 81; Weld-Blundell v. Stephens, 
[1920] All E.R.Rep. 32; Re Polemis and Furness, Withy & Co., Ltd., [1921] All 
E.R.Rep. 40; Montreal City v. Watt and Scott, [1922] 2 A.C. 555; Phillips v. Bri- G 
tannia Hygienic Laundry Co., [1923] 1 K.B. 5389; Cunard v. Antifyre, Ltd., 
[1932] All E.R.Rep. 558; Overseas Tankship (U.K.), Ltd. v. Morts Dock and 
Engineering Co., [1961] 1 All E.R. 404. 

As to definitions of negligence, see 28 Hausspury’s Laws (8rd Edn.) 8 et seq.; 
and for cases see 86 Diaest (Repl.) 5-11. As to water suppliers’ liability for 
defective work in streets, see 89 Hatspury’s Laws (8rd Edn.) 357; and for cases H 
see 43 Dicrest 1096 et seq. 
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E.R. 902; 86 Digest (Repl.) 164, 874. 
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Appeal by the defendants, the Birmingham Waterworks Co., from a decision of 
the judge of the Birmingham County Court in an action tried before a jury, and 
brought by the plaintiff to recover for damage sustained by him by reason of the negli- 
gence of the defendants in not keeping their water-pipes and the apparatus con- 
nected therewith in proper order. 

The defendants were incorporated by the statute 7 Geo. 4, c. cix, for the purpose 
of supplying Birmingham with water. By s. 84 of the Act it was enacted, that 
the company should, upon the laying down of any main-pipe or other pipe in any 
street, fix, at the time of laying down such pipe, a proper and sufficient fire-plug 
in each such street, and should deliver the key or keys of such fire-plug to the 
persons having the care of the engine-house in or near to the said street, and cause 
another key to be hung up in the watch-house in or near to the said street. By 
s. 87, pipes were to be eighteen inches beneath the surface of the soil. By s. 89, 
the mains were at all times to be kept charged with water. The defendants 
derived no profit from the maintenance of the plugs distinct from the general 
profits of the whole business, but such maintenance was one of the conditions under 
which they were permitted to exercise the privileges given by the Act. The main- 
pipe opposite the house of the plaintiff was more than eighteen inches below the 
surtace. The fire-plug was constructed according to the best known system, and 
the materials of it were at the time of the accident sound and in good order. 

The apparatus connected with the fire-plug was as follows: The lower part of a 
wooden plug was inserted in a neck, which projected above and formed part of 
the main. About the neck there was a bed of brickwork puddled in with clay. 
The plug was also enclosed in a cast iron tube, which was placed upon and fixed to 
the brickwork. The tube was closed at the top by a moveable iron stopper having 
a hole in it for the insertion of the key, by which the plug was loosened when 
occasion required it. The plug did not fit tight to the tube, but room was left for 
it to move freely. This space was necessarily left for the purpose of easily and 
quickly removing the wooden plug to allow the water to flow. On the removal of 
the wooden plug the pressure upon the main forced the water up through the neck 
and cap to the surface of the street. 

On Feb. 24, a large quantity of water, escaping from the neck of the main, forced 
its way through the ground into the plaintiff's house. The apparatus had been laid 
down 25 years, and had worked well during that time. The defendants’ engineer 
stated that the water might have forced its way through the brickwork round the 
neck of the main, and that the accident might have been caused by the frost, in- 
asmuch as the expansion of the water would force up the plug out of the neck, and 
the stopper being encrusted with ice would not suffer the plug to ascend. One of 
the severest frosts on record set in on Jan. 15, 1855, and continued until after the 
accident in question. An encrustation of ice and snow had gathered about the 
stopper, and in the street all round, and also for some inches between the stopper 
and the plug. The ice had been observed on the surface of the ground for a con- 
siderable time before the accident. A short time after the accident, the company’s 
turncock removed the ice from the stopper, took out the plug, and replaced it. The 
judge left it to the jury to consider whether the company had used proper care to 
prevent the accident. He thought, that, if the defendants had taken out the ice 
adhering to the plug, the accident would not have happened, and left it to the jury 
to say whether they ought to have removed the ice. The jury found a verdict for 
the plaintiff. 


Field for the defendants. 
Kennedy for the plaintiff. 


ALDERSON, B.—I am of opinion that there was no evidence to be left to the 
jury. The case turns upon the question whether the facts proved show that the 
defendants were guilty of negligence. Negligence is the omission to do something 
which a reasonable man, guided upon those considerations which ordinarily regulate 
the conduct of human affairs, would do, or doing something which a prudent and 
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reasonable man would not do. The defendants might have been liable for negli- 
gence, if, unintentionally, they omitted to do that which a reasonable person 
would have done, or did that which a person taking reasonable precautions would 
not have done. A reasonable man would act with reference to the average circum- 
stances of the temperature in ordinary years. The defendants had provided against 
such frosts as experience would have led men, acting prudently, to provide against; 
and they are not guilty of negligence, because their precautions proved insufficient 
against the effects of the extreme severity of the frost of 1855, which penetrated to 
a greater depth than any which ordinarily occurs south of the polar regions. Such 
a state of circumstances constitutes a contingency against which no reasonable man 


ean provide. The result was an accident, for which the defendants cannot be held 
liable. 


MARTIN, B.—I think that the direction was not correct, and that there was no 
evidence for the jury. The defendants are not responsible, unless there was negli- 
gence on their part. To hold otherwise would be to make the company responsible 
as insurers. 


BRAMWELL, B.—The Act of Parliament directed the defendants to lay down 
pipes, with plugs in them, as safety-valves, to prevent the bursting of the pipes. 
The plugs were properly made, and of proper material; but there was an accumu- 
lation of ice about this plug, which prevented it from acting properly. The defen- 
dants were not bound to keep the plugs clear. It appears to me that the plaintiff 
was under quite as much obligation to remove the ice and snow which had accumu- 
lated, as the defendants. However that may be, it appears to me that it would 
be monstrous to hold the defendants responsible because they did not foresee and 
prevent an accident, the cause of which was so obscure, that it was not discovered 
until many months after the accident had happened. 





Appeal allowed. 


E 





Q.B.] HORLEY v. ROGERS 481 


HORLEY v. ROGERS 


[Court or QuEEN’s Benca (Sir Alexander Cockburn, C.J., Crompton, Hill and 
Blackburn, JJ.), April 21, 1860] 


[Reported 2 E. & E. 674; 29 L.J.M.C. 140; 2 L.T. 171; 24 J.P. 582; 
6 Jur.N.S. 605; 8 W.R. 392; 121 E.R. 253] 


Arrest—Arrest without warrant—Vagrant—Refusal by constable to arrest—No 
offence committed in his presence—Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 6. 
A constable is not bound to arrest without a warrant a man as ‘“‘found offend- 

ing’’ against the Vagraney Act, 1824, where no offence against that Act has 
been committed in his presence. 

The wife of W. had become chargeable to the parish, and it was alleged that 
W. had failed to maintain her within the meaning of s. 3 of the Vagrancy 
Act, 1824. The relieving officer met W. and gave him in charge to a con- 
stable who refused to arrest him without a warrant. On a summons against 
the constable for neglect of duty by refusing to arrest under s. 6 of the Act 
of 1824, 

Held: the constable was not bound to arrest as no offence had been committed 
in his presence and W. was not ‘‘found offending’’ within s. 6 of the Act of 
1824. 


Notes. Section 68 of the Criminal Justice Act, 1948 (28 Hauspury’s STATUTES 
(2nd Edn.) 387) restricts the power to arrest without a warrant under s. 6 of the 
Vagrancy Act, 1824, for certain offences. 

Considered: Stevenson v. Audbrook, [1941] 2 All K.R. 476. Referred to: Led- 
with v. Roberts, [1936] 3 All 14.R. 570. 

As to arrest of vagrants, see 10 Hauspury’s Laws (8rd Mdn.) 702; and for cases, 
see 14 Dicrst (Repl.) 206 et seq. Fors. 3 and s. 6 of the Vagrancy Act, 1824, see 
18 Haussury’s Statutes (2nd Edn.) 202, 207. 


Case Stated under s. 2 of the Summary Jurisdiction Act, 1857. 

A summons had been taken out by the appellant, Horley, before a metropolitan 
police magistrate at Southwark, charging the respondent, Rogers, a metropolitan 
police constable, with ‘“‘unlawfully refusing to take into his custody James Whistler 
who was found offending against s. 4 of the Vagrancy Act, 1824, by failing to main- 
tain his wife,’’ and was apprehended by Horley under s. 6 of that Act, the constable 
having failed to make an arrest under that section. 

Horley stated in evidence that he was relieving officer of Christchurch district 
in St. Saviour’s Union and that Charlotte Whistler was in the workhouse receiving 
relief. He went to No. 121, Waterloo Road, and found the husband of the woman 
who was chargeable and charged him with neglecting to support his wife. The 
husband said that she was quite able to support herself as she could earn &s. a week 
and that she was not faithful, and Horley said that that was a question which must 
be settled by the magistrate. Horley then sent for a constable, told him that he 
was a relieving officer, that Whistler’s wife was chargeable and that he wished 
to convey Whistler to the police court. The constable said, ‘‘I suppose you have 
a warrant’? and on Horley saying that he had not, the constable said “his orders 
were not to take such a charge’’ and he refused to take Whistler, who refused to 
give his address and made off. 

The magistrate found that the constable was not bound to take Whistler into 
custody as Whistler was not found ‘“‘offending’’ against the Vagrancy Act, 1824, 
within s. 6 of that Act, and the summons was dismissed. 


Collier, Q.C., and C. Smith for the appellant. 
Ellis for the respondent. 
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SIR ALEXANDER COCKBURN, C.J.—It is perfectly clear that the constable 


was not justified in apprehending Whistler without a warrant, since he had com- 
mitted no offence in his presence, or in the presence of the party wishing to give 
him in charge. It was not the province of the constable to take upon himself 
to say whether or not any offence had been committed. It is not as where some 
offence under the Vagrancy Act, 1824, had been committed under his own eye—in 
such a case he may apprehend summarily; but where, as in this case, the supposed 
offence is dependent upon a variety of particulars, upon which he could only be 
informed by others, and which, as in this case, might be justified upon the ground 
of the wife’s infidelity, which is a question to be ascertained elsewhere, he is not 
justified in interfering in this summary way. 


CROMPTON, HILL and BLACKBURN, JJ., concurred. 


Appeal dismissed. 


RICKETTS v. CARPENTER 


[House or Lorps (Lord Chelmsford, L.C., Lord Cranworth, Lord St. Leonards, 
Lord Wensleydale, and other Lords), June 3, 4, 7, July 9, 12, 15, 1858] 


[Reported 7 H.L.Cas. 68; 28 L.J.Ch. 110; 33 L.T.0.5. 66; 
5 Jum Nes: Ves it dk. 28) 
Will—Construction—Ordinary and grammatical sense of words used—Avoidance 
of absurdity, or repugnance or inconsistency with intention of testator as 
extracted from will—Caprice—Will to be regarded as a whole—Hvidence to 
enable understanding of words of will—Admissibility. 

Per Lorp WensteypaLe: A will must be expressed in writing, and [in con- 
struing it] that writing only is to be considered. It is now, I believe, uni- 
versally admitted that in construing that writing the rule is to read it in the 
ordinary and grammatical sense of the words unless some obvious absurdity or 
some repugnance or inconsistency with the declared intentions of the writer 
to be extracted from the whole instrument should follow from it, and then the 
sense may be modified, extended, or abridged so as to avoid those consequences, 
but no further . . . Quite consistently with this rule words of limitation may be 
supplied or rejected when warranted by the immediate context or the general 
scheme of the will, but not merely in a conjectural hypothesis of the testator’s 
intentions, however reasonable, in opposition to the plain and obvious sense of 
the instrument. 

Per Lorp CraANwortH: You are never unnecessarily to introduce and inter- 
polate words in a will, nor even to give a construction to any clause of a will, 
contrary to what the plain words import, without an absolute necessity by imten- 
tion declared or evinced in some other part of the will. . . . Every will must by law 
be in writing, and it is a necessary consequence of that law that the meaning 
must be discovered from the writing itself, aided only by such extrinsic evidence 
as is necessary to enable us to understand the words which the testator has 
used. ... The only reason, therefore, for proposing to put a different interpre- 
tation on the language used is the persuasion that the imtention expressed by 
the words does not truly convey the meaning of the testator using them; that he 
meant to say something different from that which he has said. But this is not 
a legitimate ground for adopting a forced construction, or for interpolating words, 
unless the instrument itself enables us to do so. Where, by acting on one inter- 
pretation of the words used, we are driven to the conclusion that the person using 
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them is acting capriciously, without any intelligible motive, contrary to the ordi- 
nary mode in which men in general act in similar cases, there, if the language 
admits of two constructions, we may reasonably and properly adopt that which 
avoids these anomalies, even though the construction adopted is not the most 
obvious or the most grammatically accurate. But if the words used are un- 
ambiguous, they cannot be departed from merely because they lead to conse- 
quences which are considered to be capricious, or even harsh and unreasonable. 
... The duty of a court of justice is not to search for the testator’s meaning 
otherwise than by fairly interpreting the words he has used. 

Per Lorp St. Lronarps: [In construing a will] you are not at liberty to 
transpose, to add, to subtract, to substitute one word for another, or to take a 
confined expression and enlarge it without absolute necessity; you must find an 
intention on the face of the will to authorise you to do so. You are at liberty 
to place yourself in the same situation as that in which the testator stood. You 
are entitled to inquire about his family, and the position in which he was placed 
with regard to his property. I doubt whether we should be justified in looking 
at the amount of property. ... You can never dispose of property given by will 
except on what you can hold or construe to be words of gift of that property, 
but I deny that you are not at liberty to look at the whole frame of the will in 
order to collect the general intention. ... For that purpose I read the whole of 
the will. 


Will—Gift—Alteration or retraction in later part of will—Need of plain, unam- 
biguous words. 

Per Lorp CuetmsForD, L.C.: Where there is a clear gift [in a will] it can 
only be altered and retracted by the most plain, unambiguous, and unequivocal 
words, and the court will, in dubio, justly prefer that construction of any subse- 
quent clause which will make it consistent with the intention plainly expressed 
in the previous part [of the will]. 


Will—Construction—Value of decision on language of one will in construing 
another. 
Per Lorp CranwortH: The language of one will affords very little help in 
enabling us to say what is the meaning of another. 


Notes. Distinguished: Hope v. Potter (1857), 3 K. & J. 206; Neighbour v. 
Thurlow (1860), 28 Beav. 33; Stevens v. Pyle (1860), 28 Beav. 888. Considered: 
Stanley v. Stanley (1862), 2 John. & H. 491. Applied: Nunn v. Hancock (1868), 
16 W.R. 818; Gordon v. Gordon (1871), L.R. 5 H.L. 254; Bathurst v. Errington 
(1877), 2 App. 698. Considered: Taylor v. St. Helen’s Corpn. (1877), 6 Ch.D. 264; 
Re Hudson, Hudson v. Hudson (1882), 20 Ch.D. 406. Applied: Rogers v. Mad- 
docks (1892), 62 L.J.Ch. 219; Re Whitmore, Walters v. Harrison, [1902] 2 Ch. 66; 
Re Rayner, Rayner v. Rayner, [1904] 1 Ch. 176; Phillips v. Rail (1906), 54 W.R. 
017; Re Layard, Layard v. Bessborough (1916), 85 L.J.Ch. 505. Considered: Re 
Rowland, Smith v. Russell, [1962] 2 All E.R. 837. Referred to: Hope v. Potter 
(1857), 3 K. & J. 206; Slingsby v. Grainger (1858), 7 H.L.Cas. 278; Wing v. 
Angrave (1860), 8 H.L.Cas. 183; Coates v. Hart (1863), 82 Beav. 349; Eastwood 
v. Lockwood (1867), L.R. 38 Eq. 487; Keogh v. Keogh (1874), 22 W.R. 508; Leach 
v. Jay (1878), 39 L.T. 242; Hvans v. Ball (1882), 47 L.T. 165; Rhodes v. Rhodes 
(1882), 7 App. Cas, 192; Re Northen, Salt v. Pym (1884), 54 L.J.Ch. 273; Locke v. 
Dunlop (1888), 89 Ch.D. 387; Re Bowman, Re Lay, Whytehead v. Boulton (1889), 
41 Ch.D. 525; Mills v. Dunham, [1891] 1 Ch. 576; Foxwell v. Van Grutten (1900), 
82 L.T. 272; Cave v. Horsell, [1912] 8 K.B. 583; Re Mitchell, Mitchell v. Mitchell 
(1913), 108 L.T. 180; Lowther v. Clifford, [1926] All E.R.Rep. 290; Perrin v. 
Morgan, [1943] 1 All E.R. 187; Re Rothermere, Mellor Basden & Co. v. Coutts & 
Co., [1943] 1 All E.R. 807. 

As to the principles of the construction of wills, see 89 Hatspury’s Laws (3rd 
Edn.) 978 et seq.; and for cases see 44 Digest 530 et seq. 
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Appeal from a decree of Sir Jonn Romitiy, M.R., reported 21 Beav. 143, whereby 
he declared that, upon the construction of the will of General Carpenter, his grand- 
son Captain Carpenter, the respondent, was entitled to a vested interest in a sum 
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of money set apart to answer an annuity to the testator’s widow, in preference — 
to a surviving daughter and other grandchildren, the children of deceased daughters 
of the testator. 

The testator, after giving an annuity of £2,000 to his widow, ordered that a sum 
of the public securities of the East India Co. should be set apart to provide for 
the payment of that annuity. Then he provided that on the decease of his widow : 


“The sums provided and set apart for such payment to become the property 
of my son George Carpenter, now a captain in His Majesty’s 41st Regiment of 
Foot, so far as he the said George Carpenter my son shall receive the interest 
on such sum during his life, and on his demise the principal sum to become the 
property of any child or children he may leave, born in lawful wedlock, and in 
such sums as my said son shall will and direct; but in case of my son dying 
before his mother, then and in that case the principal sum to be divided between 
the children of my daughters, the deceased Jane Ricketts and Mary [liza 
Middleton (should she leave any issue) in equal portions to each.”’ 


The son George was unmarried at the time the will was made. He afterwards 
married and had one son, George William Wallace Carpenter, the respondent, and 
died in the lifetime of the testator, having been killed in the battle of Inkerman 
on Nov. 5, 1854, his mother being then living. The testator died on Jan. 16, 1855. 
His widow died on Sept. 20, 1855. 

The grandson George William Wallace Carpenter claimed to be entitled to a 
vested interest at the testator’s death in the capital sum set apart to provide for the 
payment of the annuity to his grandmother, which claim was resisted by the sur- 
viving daughter of the testator and his other grandchildren on the ground that the 
event contemplated by the testator, upon which the fund was to go over, had taken 
place when George Carpenter, the son, died in his mother’s lifetime. The Master 
of the Rolls was of opinion that the grandson was entitled in preference to the other 
claimants; that the testator’s intention was clear that the fund should go over, not 
merely in the event of George Carpenter dying before his mother, but upon his 
dying before her and leaving no children; and that the two clauses of the sentence, 
as they stood, were inconsistent and repugnant, the first branch giving an estate 
to the children of George Carpenter, the second taking it away. His Honour was 
of opinion that the introduction of the words “‘without leaving a child”’ after the 
word ‘‘dying’’ in the second branch of the sentence would make it uniform and 
consistent. The persons adverse in their interests to the son appealed. 


Sir Fitzroy Kelly, Q.C., and Roundell Palmer, Q.C. (with him Goldsmid, Q.C., 
and J. L. Bird), for the appellants. 

Sir Hugh Cairns, Q.C., Sir Richard Westbury, Q.C., and CU. Hall for the respon- 
dent. 


Their Lordships took time for consideration. 


July 15, 1858. The following opinions were read. 
LORD CHELMSFORD, L.C.—In this case it is impossible to entertain any 


moral doubt of the testator’s intention, and there is, therefore, great danger of the 
mind being insensibly and improperly influenced by this consideration. But, dis- 
claiming all right to act upon any conjectural interpretation, I have arrived at a 
satisfactory conclusion that in the will itself there can be found an ample justifica- 
tion for the decree which has been pronounced. 

I entirely agree in the rules for the construction of wills laid down by my two 
noble and learned friends, Lorp Cranwortrn and Lorp WENSLEYDALE, in Grey v. 
Pearson (1). Where there is an uncertainty as to the meaning of any part of a 
will, the right of a court of construction to introduce words in case of necessity 
is clearly stated by Lorp St. Lronarps in the passage quoted from Eden v. Wilson 
(2) (4 H.L.Cas. at p. 284). A power of this kind must, of course, be very cautiously 
a to use the language of Mr. Jarman in his work on Writs (2nd Fdn.), 
p- 
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not merely on a conjectural hypothesis of a testator’s intention, however 
reasonable, in opposition to the plain and obvious sense of the language of 
the instrument.”’ 


Applying the general rules to the will in the question, I have not the smallest 
doubt that it can be fairly and legitimately collected from the whole will to have 
been the intention of the testator not to permit the capital fund provided for the 
payment of his widow’s annuity to go over to his daughter, and to the children of 
his deceased daughters, if his son should leave a child. The general scheme of his 
will seems to have been to benefit all his children and grandchildren by distributing 
his property among them in different proportions, the whole amount having been 
stated by him in a paper accompanying his will. In this distribution it was 
evidently his intention that the son and his children should receive the largest 
share, as he not only gives them the fund provided for the annuity, but also makes 
his son his residuary legatee. According, however, to his statement of the amount 
of his property, it would be nearly exhausted by the specific legacies and the annuity 
fund, so that a very small residue would have been enjoyed by the son, and he 
would have been in a less favourable position than his sister and his sister's children 
until the death of his mother. It is stated that at the time of the testator’s death 
his property had very largely increased; but although a will is said to speak from 
the death of a testator, yet in construing his intention you must necessarily refer to 
the period of making the will. If the appellants are right in their construction of 
the will, the son of the testator’s son, the principal object of his regard, would 
derive scarcely any benefit from the dispositions of the will, but would be superseded 
by all the other members of the family, themselves already the objects of distinct 
and independent provisions. This appears to me to be utterly inconsistent with 
the obvious meaning of the testator. The dispositions of his will are perfectly 
clear down to and inclusive of the bequest to the children of his son. A fund 1s set 
apart for the annuity to the widow. The interest of that fund, on her decease, is 
to be received by the son during his life, and on his demise the principal sum to 
become the property of any child or children he may leave, born in lawful wedlock, 
and in such sums as he shall will and direct. 

The son of the testator, therefore, had a life-estate given to him in the fund, with 
a contingent interest to his children in the principal. But the son was then 
unmarried, and it was uncertain whether he would ever marry or have children, and 
so the bequests, both of the interest of the fund and of the fund itself, might have 
failed altogether. The testator, having the possibility of the death of his son while 
a bachelor in his view, provides upon its occurrence for the distribution of the fund 
among all the rest of the family, even to the issue of his daughter, Mrs. Middleton, 
who had no children at the time and is now childless, and without any reference to 
the possible children of his son, for whom he had provided so immediately before. 
The words which he used to express his intention were, ‘“‘but in case of my son 
dying before his mother.’’ This peculiar mode of describing the gift over does not 
necessarily imply that in that event the son’s children, to whom before the principal 
sum had been given, were to be supplanted by the daughter and the other grand- 
children of the testator. It may, and, consistently with the previous gilt to the 
children of the son, would more probably mean, that they were to take the capital 
fund in no other event than the death of George in the lifetime of his mother—not 
necessarily that the fund was to be theirs absolutely on that event happening. 
This appears to me to leave it open to attribute a meaning to the language of the 
will, which will render it consistent throughout, instead of confining the construction 
to the narrow limits of the few words introductory of the gift over. This 1s not 
like the case put at the Bar of a gift to A., and if B. should go to Rome, or if some 
insignificant act should be done, then over. There the event described is wholly 
collateral to and unconnected with the previous limitations, and, however capricious 
and whimsical such a bequest may be, the testator has expressed it in clear and 
unambiguous terms, and it must prevail. But here the event on which the gift 
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over depends is implicated and involved in the prior limitations—it is not, as in the 
case supposed, self-interpreting, but itself creates an ambiguity which, without it, 


_would not have existed. 


There are few of the cases cited in the argument which are of much assistance 
in determining the construction which ought to be adopted in this case. All those 
on which an estate was to commence or to take effect upon certain specified events 
which never occurred, and in which the gift, therefore, altogether failed are in- 
applicable. This is a case in which a gift either absolute or contingent is clearly 
and distinctly made, and the question is whether the words on which the doubt 
arises took it away again on the happening of an event not consistent with it, but 
upon which the determination of a prior gift depended. That appears to me to 
be a safe and reasonable principle of construction, which was stated by Lorp 
BroucHam in Home v. Pillans (3) (2 My. & K. at pp. 25, 26), that where there is 
a clear gift it 


‘can only be altered and retracted by the most plain and unambiguous, and 
unequivocal words, and the court will, in dubio, justly prefer that construction 
of any subsequent clause which will make it consistent with the intention 
plainly expressed in the preceding part.” 


It was strongly insisted by the appellants’ counsel that it was impossible for your 
Lordships to decide in favour of the respondents in this case without overruling 
Holmes v. Cradock (4), which, as I understand, was alleged to be a case in which 
there was a bequest in derogation of a previous absolute gift which was allowed to 
prevail. But Holmes v. Cradock (4) was a case which ranges under the head of 
those to which I have already alluded, where an interest was to take effect upon 
an event which never happened. There the bequest was : 


“if my son shall die leaving my wife, without leaving a widow or any child, 
after his death and my wife’s I give and bequeath to Mr. Holmes £500.”’ 


The son survived the wife and died without leaving a widow or child, and it was 
held that Mr. Holmes was not entitled to the legacy as all the events had not 
occurred upon which it was to take effect, one of them being that the son should 
die leaving the wife. This was not the case then of a previous gift taken away 
by subsequent words, but a gift upon certain conditions which were not fulfilled. 
In the present case there is first a plain and unequivocal gift, and then there are 
words immediately following which at once produce an inconsistency, and, therefore, 
an ambiguity, in the disposition of the will. By reading the will as if it had said: 
‘‘but in case of my son dying before his mother without leaving a child,’’ the whole 
is rendered plain and consistent. Are your Lordships then at liberty to supply 
these words as the expression of a necessary implication ? 

Various authorities have been cited in favour of such a course, one of the earliest 
of which was Spalding v. Spalding (5). That was a case very similar to the present, 
because, if the clause had been read as it stood in the will, it was expressed in 
clear and unambiguous words, and reasons might readily have been suggested as in 
this case—why, if John died, living Alice, the estate should go over to William, 
although John had left children, but there the very words which are wanting here 
for equivalent ones, were supplied, and the clause read: ‘‘if John die ‘without 
issue,’ living Alice.’’ I do not think that the application of that case can be 
weakened by the observation that the court proceeded upon the whole context of the 
will in aid of the construction. This only shows that you are at liberty to resort 
to the rest of the will to discover a different meaning from that which the words 
taken by themselves would convey. The importance of this case is very much 
increased, in my mind, by the view of it which was taken by Lorp Hats, in King v. 
Melling (6); by Lorp Harcourt, in Kentish v. Newman (7); by ene Macctes- 
FIELD, in Hewet v. Ireland (8); and by Lorp ELLenBoroveH, in Doe d. Leach v. 
Micklem (9). Targus v. Puget (10) is also a strong authority for supplying words 
Similar to those which are required to be understood in this case; nor can those 
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who consider that you are bound to adhere to the words used as conclusively 
expressive of a testator’s meaning, object that this case and Kentish v. Newman (7) 
are cases of marriage articles, in which a provision may be expected to be made 
for the children of the marriage, because the same presumption may be raised in 
favour of the children of the testator’s son under the present will. It is to be 
observed that in this case the property is vested in the children of the son indepen- 
dently of their father, who merely takes the interest of it for his life, and the event 
upon which the gift over depends is one which affects the father’s life-interest 
only, and does not touch the estate of his children. I do not see why the construc- 
tion suggested by the respondents should not be adopted—that there are two 
contingent independent dispositions, which are attached to the bequest to the son, 
so that if one takes effect the other fails. This renders the whole will sensible 
and consistent, while, on the contrary, the opposite construction (to use the words 
of Wicram, V.-C., in Hillersdon v. Lowe (11) is capricious and irrational, and 
subverts the scheme of the will, which is expressed in clear and unambiguous 
language in all other parts of it. It appears to me, my Lords, that, without going 
out of the will in search of any conjectural intention, but gathering the testator’s 
meaning from a consideration of the whole of his dispositions, and more especially 
from the contexts of the particular passage upon which the question arises, your 
Lordships will not be frustrating, but fulfilling, the testator’s intention by determin- 
ing that Captain Carpenter took a vested interest in the capital of the fund set 
apart to answer the annuity to the testator’s widow, and that the decree of the 
Master of the Rolls should, therefore, be affirmed. 

I think it right to add, that my noble and learned friend, Lorp BroucHam, who 
heard the first argument upon this case, at the first conclusion of it agreed with 
me in the view which I then took, and which I have now expressed. Of course my 
noble and learned friend is not to be bound at all by that opinion as a final opinion, 
inasmuch as he has not heard the second argument, which was ordered by your 
Lordships; much less, of course, can he be bound by the reasons which I have 
expressed for the opinion which I have formed, and in which, as I have stated, he 
concurred. 


LORD CRANWORTH.-—The question in this case is one of which there have of 
late been many instances in all the courts, it being how far there are or are not 
circumstances apparent on the face of a written instrument enabling those who 
have to interpret it to give to the words used a meaning not consistent with their 
ordinary import. 

The rule has been repeated in various forms of language by almost every court 
and judge in very numerous cases. I refer to a case which was decided in this 
House, Hden v. Wilson (2), it which it was very clearly laid down that you are 
never unnecessarily to introduce and interpolate words in a will, nor even to give 
a construction to any clause of a will, contrary to what the plain words import, 
without an absolute necessity by intention declared or evinced in some other part 
of the will. The question is whether we can discover, from intention evinced in this 
will, an absolute necessity for interpolating the words ‘“‘without leaving issue,’’ or 
for construing the words, ‘‘in case of my son dying before his mother,’’ as meaning 
in case of his dying without leaving issue. I confess that I cannot. Hvery will 
must by law be in writing, and it 1s a necessary consequence of that law that the 
meaning must be discovered from the writing itself, aided only by such extrinsic 
evidence as is necessary in order to enable us to understand the words which the 
testator has used. No extrinsic evidence can be necessary here for such a purpose, 
except the fact that the son was a bachelor, if, indeed, that is necessary. If the 
testator’s intention really was that, unless his son survived his mother, the son's 
children living at his death should take no part of the money set apart to secure the 
annuity, he could not have more aptly expressed what he intended. The words have 
exactly met his wishes. The only reason, therefore, for proposing to put a differ- 
ent interpretation on the language used is the persuasion that the intention ex- 
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pressed by the words does not truly convey the meaning of the testator using them ; 
that he meant to say something different from that which he has said. But this 
is not a legitimate ground for adopting a forced construction, or for interpolating 
words, unless the instrument itself enables us to do so. Where, by acting on one 
interpretation of the words used, we are driven to the conclusion that the person 
using them is acting capriciously, without any intelligible motive, contrary to the 
ordinary mode in which men in general act in similar cases, there, if the language 
admits of two constructions, we may reasonably and properly adopt that which 
avoids these anomalies, even though the construction adopted is not the most 
obvious or the most grammatically accurate. But if the words used are unam- 
biguous, they cannot be departed from merely because they lead to consequences 
which are considered to be capricious, or even harsh and unreasonable. 

In this case there is no ambiguity in the words used, and the only question is 
whether we can discover on the face of the will enough to enable us to say that 
the words ‘‘without leaving issue’’ must be supplied. It was fairly put in argument 
that cases might be supposed in which the intention not to give anything to the 
son’s children in the event of the son dying in his mother’s lifetime would have 
been reasonable and not capricious. Suppose for instance a real estate was settled 
on the wife for her life, and at her death was to go to the son’s children if the 
son was then dead, otherwise to other persons, the provision now in question would 
then have been quite reasonable; we should then have seen the motive of the 
testator. Still the words to be construed would have been the same then as now, 
and I know of no principle which enables us to construe plain unambiguous words 
differently when we can and when we cannot discover the motive influencing the 
person by whom they are used. It was argued that the words must be read as a 
gift over, subject to the preceding gifts, but to take effect only in the case of the 
son dying before his mother. On any other hypothesis, it was said, the construction 
will deprive not only the son’s children, but also the testator’s widow, of the 
benefit of the fund set apart for her benefit, the language being that if the son dies 
in his mother’s lifetime, then and in that case (which, as was argued, must mean 
at that time and on that event) the principal sum was to be divided. I do not 
agree with this argument. ‘‘Then,’’ as there used, is not an adverb of time but 
of relation. The widow was at all events to have her annuity for her life, and the 
fund set apart to secure it must have been meant to endure till the annuity should 
terminate. There is nothing in the language preventing a construction which 
secures this object, and, indeed, the testator expressly provides for the fund going 
over on her decease, that is, not before her decease. It is not disputed that, if there 
had been no settlement directed of the fund—that is, if it had been given absolutely 
to the son without more—then the gift over on the events which happened must 
have taken effect. 

It has occurred to me, as one mode of looking at this case, to read it as if all 
the words: ‘‘so far as the said George Carpenter, my son, shall receive the interest 
on such sum during his life, and on his demise the principal sum to become the 
property of any child or children he may leave born in lawful wedlock, and in such 
sums as my said son shall will and direct’’—the words, in short, which direct the 
settlement—were read as if in a parenthesis—that is, as if the son were restricted 
to a life-estate, with remainder to his children in something already given to him 
absolutely, but not giving to the children anything which is not taken Out of what 
had been previously given to the son himself, so that when his interest is defeated 
that of his children fails also. This might explain what was passing in the testator’s 
mind, as if he had said: *‘I give the fund to my son, but if he dies before my wife, 
then I give it over, and I direct that my son shall not take what I have given him 
absolutely, but that it shall be considered as settled on him for life, and afterwards 
on any children he may leave.’’ I do not mean to represent myself as having any 
confident opinion that I can thus trace the workings of the testator’s mind. Indeed 
that is, as I conceive, scarcely within the province of a court of justice, whose duty 
it is not to search for the testator’s meaning otherwise than by fairly interpreting 
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the words he has used. Confining myself to this duty, I have come to the con- 
clusion that there is nothing to show that the words now in question are to be 
construed otherwise than according to their obvious meaning; that the testator 
has given the fund over to the children of his daughters, in the event of his son 
dying in the lifetime of his mother; that there is nothing on the face of the will 
enabling me to say that the gift over was only to take effect if the son should leave 
no issue; that the son did die in his mother’s lifetime, and therefore, that the 
daughters’ children are entitled. 

I have, in justice to the parties who have so much at stake in this cause, to the 
very able argument at your Lordships’ Bar, to the high authority of the Master of 
the Rolls, and to the opinion of three of your Lordships who concur with him, 
looked attentively to all the authorities to which we were referred, but I have not 
found—nor, indeed, did I expect to find—anything which helps me in coming to a 
conclusion. The language of one will affords very little help in enabling us to say 
what is the meaning of another. Many of the cases relied on were cases where a 
gift over being made on a failure of issue after a gift to some particular classes 
of issue, that issue on whose failure the gift over is to take effect has been con- 
sidered to be confined to that class only in whose favour the prior gift was made. 
This was Malcolm v. Taylor (12), and Ellicombe v. Gompertz (18); and there are 
many other similar decisions, the subject being discussed by Str James WiGRAM, In 
Hillersden v. Lowe (11). Such a construction has been called the referential con- 
struction, and cannot, I think, apply to a case like this where the event on which 
the gift over is to take effect is a collateral independent event. Again, in Spalding 
v. Spalding (5), a gift of a real estate to the wife for life, with remainder to the 
eldest son in tail, but if the eldest son should die, living the wife, then to the second 
son, was held necessarily to mean, on the whole context of the will, if he should 
die without issue, leaving the wife, for on no other construction could all the pro- 
visions of the will in the opinion of the court take effect. So in Home v. Pillans (8), 
where there were legacies to the testator’s two nieces, when they should attain 
twenty-one, but in the event of either dying leaving a child, then to that child, 
the nieces were held to take absolute interests on attaining twenty-one, the Lord 
Chancellor holding, contrary to what had been held by Str Jonn Leacu, that the 
gift over was only intended to provide against the event of the nieces dying during 
minority. All the cases coming within this class are very ably discussed by the 
present Master of the Rolls in Edwards v. Edwards (14). We were referred to 
several cases where the question was as to the construction of marriage articles. 
They clearly can afford no guide to us in construing a will. It has always been held 
that in a will we have nothing to guide us but the language of the testator. In 
marriage articles courts have always felt warranted in saying that such a construc- 
tion must be put on them as will accomplish their object, namely, the securing a 
provision for the children. They must in general be read as if there was a recital 
in them—‘‘whereas the object of the parties is to secure a provision for the children 
of the now intended marriage.’’ None of the cases cited has appeared to me to 
render us any material assistance in deciding this case, and, therefore, on the 
short ground that there 1s no doubt as to the meaning of the words used considered 
by themselves, and nothing so far as I can discover on the face of the will enabling 
me to say that the words are to have any other than their plain primary meaning, 
T am compelled to come to the opinion that the decree below was wrong, and ought 
to be reversed. 





LORD ST. LEONARDS.—This is a case of great anxiety, because, although we 
may collect the intention of the testator from the whole of the will, yet there is 
considerable difficulty in giving effect to that intention according to the rules of 
law. It has been well remarked that hard cases make bad law, and I, therefore, 
made a covenant with myself to guard myself as much as I could, and to keep 
within what I consider to be the strict rules of law applicable to a case of this kind. 

We are all agreed about the general rules of law upon this subject. My noble 
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and learned friend on the Woolsack has referred to what fell from me in Eden v. 
Wilson (2). I stated very strongly in that case the rule, and I still adhere to it, 
and I do not mean to run counter to it. You are not at liberty to transpose, to add, 
to subtract, to substitute one word for another, or to take a confined expression and 
enlarge it without absolute necessity; you must find an intention upon the face of 
the will to authorise you to do so. When I say upon the face of the will, you are 
by settled rules of law at liberty to place yourself in the same situation as that 
in which the testator himself stood. You are entitled to inquire about his family, 
and the position in which he was placed with regard to his property. I doubt 
whether we should be justified in looking to the amount of the property, although it 
is referred to. I disclaim at present any intention whatever of referring to the 
amount of the property which he then possessed: it is personal property. He 
enumerates his property. He does not profess to dispose of it as constituting all 
his property; on the contrary, he makes his son residuary legatee. It would be 
dangerous, therefore, in my apprehension, to found the decision of this case Judi- 
cially upon the amount of the property. 

As I admit that you may, and must, look at the intention, that intention is to 
be gathered, in my apprehension, from the whole of the instrument. It was very 
elaborately argued that you can only look to what is called the proximate declaration 
of intention—that is, dealing with the exact property which is in dispute. No doubt 
you never can dispose of property given by will except upon what you can hold 
or construe to be words of gift of that property, but I deny that you are not at 
liberty to look at the whole frame of the will in order to collect the general intention. 

I first of all ask what is the general intention of this testator? For that purpose 
I read the whole of his will. I am at liberty to do so, but I am not at liberty to 
take the disposition of another property and contrast it with the one in question, 
because he may have intended to give one property in one way and another 
property in another way. But if, upon the whole frame of the will, I am satisfied 
of what was his general intention, I start with that general intention; it will not 
enable me to alter words, but, having ascertained the intention, I then have to ask 
whether I can or cannot so construe the words actually used as to carry out the 
intention. J agree with my noble and learned friend, that you are not to collect 
intention by conjecture. I wholly disclaim anything approaching to conjecture. 
I must have conviction in order to bring my mind to a judicial determination in 
favour of an operation beyond the actual word used. Then disclaiming conjecture 
and founding upon words used, yet I may read those words according to the inten- 
tion of the testator which I find upon the face of the instrument. Therefore, I 
conceive that I may first of all look at the instrument throughout in order to collect 
the intention. If I were asked, morally speaking, what the intention of this testator 
was, I cannot have the slightest doubt about it. He had an only son who was 
rather of mature age, I think about thirty-four. He was at a time of life at which 
he was likely to marry, and likely to have a family, and not provided for. He had 
two daughters who had died, and had left children, and he had a living daughter 
without children, and he intended to provide for them all, and he did so. To the 
children of those who were dead he gave at once a large provision actually to vest 
in them. When you are talking of ambiguity there is ambiguity even there, for he 
talks of a class that are to survive, without telling you whom they are to survive, 
or when. So this is not a will without ambiguity elsewhere, for in the gifts with 
regard to the children and grandchildren there are ambiguous words that require 
construction. He provides for the daughter who was unmarried, and for her chil- 
dren, if she should have any, and if she should not, he gives it over. When we 
come to what was the first and principal object of his bounty, his son, he gives 
the property in question to his wife for life, then to his son for life, and then to his 
son’s children. I will assume it to be who should be living at his death. If we 
stop there, of course there is no question; and we must stop there with this obser- 
vation, that the property is actually given without any doubt or ambiguity to the 
son’s children. So that, if it is to be taken away from the children, we must find 
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clear words to effect that object. It is to be observed that there is no contingency 
expressed or implied, upon which the property is given to the children. When we 
come to the real point on which the case depends, upon any construction of that 
clause, all the interest of the children is not taken away, because it is only upon 
the contingency of the mother surviving the son that you take it away at all. As 
regards construction, we must bear in mind that there is a great difference between 
gifts cutting down a previous interest, which, of course always may be, and 
generally are, introduced with some word stronger than ‘‘but,’”’ but I am not 
inclined to dwell on a word. In the gift to the children of the son there is no 
contingency expressed, and in the gift over of that property upon the contingency of 
the wife surviving the son, there is no exclusion whatever referred to of the chil- 
dren. I find, therefore, the property remaining in the children, and in my appre- 
hension clearly unaffected (speaking still of intention) by the gift over. 

[His Lorpsuip referred to Anon. (15); Atkins v. Atkins (16); Wallop v. Darby 
(17); Luxford v. Cheeke (18); Spalding v. Spalding (5); King v. Melling (6); New- 
burgh v. Newburgh (19); Langston v. Langston (20); Doe d. Leach v. Micklem (9);. 
Perrin v. Lyon (21); Pearsall v. Simpson (22) and Malcolm v. Taylor (12), and 
continued :] In Malcolm v. Taylor (12) there is a rule laid down to which I entirely 
accede, that it is natural to suppose that gifts over, when they are not expressed 
so as clearly to defeat a previous gift, are intended to succeed that gift and in 
succession. The court in that case acted on that rule, and I am ready to support 
that as a rule, and to advise your Lordships to act upon it. But in applying that 
rule to this case, remember you start with a clear, unambiguous, unconditional, 
unrestricted gift to the children of the son, and you have to displace that. If I 
find anything subsequently directly opposed to it, I sacrifice the whole intention, 
which I collect with respect to the children of the son, and I agree that the words 
of the will must operate. But if I find an imperfect intention expressed in the 
cift over, I must come to one of two conclusions, either an intent to cut down that 
cift over which is imperfectly expressed, or | must supply words. Remember, there 
is not here a word saying: “‘If he shall die, leaving his mother, though he shall 
leave children, for whom I have before provided.’’ There is not a word of exclusion. 
Therefore, I must either give a construction which will cut down the previous gift, 
or I must supply words. One or other must be done. Nobody can read the words 
and say they are to be taken plainly without consideration and without construction. 
I must construe them; and, construing them as I do, I clearly gather, to my appre- 
hension, without the slightest doubt, what was the intention of the testator, viz., 
a gift over, if the son died without children, leaving his mother living at his death. 
- Therefore, I consider the construction at which I have arrived in favour of this 
gift to the children of the son is clearly warranted by the intention of the testator. 
T have, as already said, carefully guarded myself not to advise your Lordships to 
give effect to the intention, unless I can do so without disturbing any rule of law 
or any authority. I have satisfied myself that I can give this advice to your 
Lordships without disturbing any rule of law. In advising your Lordships to adopt 
that construction, I do so, I think, consistently with every rule that has been stated. 
I break in upon no rule; I disturb no settled axiom of law; I endeavour, and always 
have endeavoured, to keep within those rules; but, while I have endeavoured to 
keep within those rules I have also endeavoured, where I could, to make them 
bend, so as properly to meet the justice of the case; therefore, I agree with my noble 
and learned friend the Lord Chancellor, that the decree of the Master of the Rolls 
should be affirmed. 


LORD WENSLEYDALE.—The case now before your Lordships is one of many of 
a similar nature, in which the mind is imperceptibly tempted to swerve from the 
established rules of construction by the apparent hardship of the case, and the 
highly probable conjecture that the testator never could have intended that which 
he has expressed. Nothing can be more reasonable than to suppose that he meant 
in this case to have provided that his son’s children should take the property be- 
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queathed to the father for life after his death, whether he died in his mother’s life- 
time or afterwards. But the rules which are to govern the construction of wills 
as well as all other written instruments, are now very clearly established, and it 
is impossible to overrate the importance, notwithstanding all the temptations from 
supposed hardship or probable intention, of steadily, strictly, and faithfully adhering 
to those rules for the sake of the great interests of society in avoiding litigation and 
affording the only chance of obtaining as much certainty in the construction of wills 
as such a subject is capable of. As Mr. F'rarne says (CONTINGENT REMAINDERS, 
fle \s 


“Tt is better that the intentions of twenty testators every week should fail of 
effect than that the rules should be departed from upon which the security of 
titles and the general enjoyment of property so essentially depend.”’ 


The question in expounding a will, as Str James Wicram most correctly states in 
his excellent work, ADMISSION OF EXxtTrinsic EVIDENCE IN AID OF THE INTERPRETATION 
oF WiLLs (2nd Edn.), p. 7, is ‘‘not what the testator meant, but what is the meaning of 
his words.’’ The use of the expression that the intention of the testator is to be the 
guide, unaccompanied with the constant explanation that it is to be sought in his 
words, and a rigorous attention to it, is apt to lead the mind insensibly to speculate 
upon what the testator may be supposed to have intended to do, instead of strictly 
attending to the true question, which is what that which he has written means. 
His will must be expressed in writing, and that writing only is to be considered. 
It is now, I believe, universally admitted that in construing that writing the rule is 
to read it in the ordinary and grammatical sense of the words unless some obvious 
absurdity or some repugnance or inconsistency with the declared intentions of the 
writer to be extracted from the whole instrument should follow from it, and then 
the sense may be modified, extended, or abridged, so as to avoid those consequences, 
but no further. This rule in substance is laid down by Burton, J., in the frequently 
quoted case of Warburton v. Loveland d. Ivie (28). It had been previously de- 
scribed as ‘‘a rule of common sense as strong as can be,’’ by Lorp ELLENBoROUGH 
in Doe d. Usher v. Jessep (24). It is stated as ‘‘a cardinal rule, from which if we 
depart we launch into a sea of difficulties not easy to fathom,’’ by Lorp CrRANWorTH, 
L.J., in Gundry v. Pinniger (25); and is “‘the golden rule,’’ when applied to Acts 
of Parliament by Jervis, C.J., in Mattison v. Hart (26), and by Maus, J., as ‘‘the 
most general of rules, a rule of great utility,’’ in Gether v. Capper (27). Many 
other authorities might be cited, but there is no doubt of the excellence and 
generality of the rule. Quite consistently with this rule words and limitations may 
be supplied or rejected when warranted by the immediate context or the general 
scheme of the will, but not merely in a conjectural hypothesis of the testator’s inten- 
tions, however reasonable, in opposition to the plain and obvious sense of the 
instrument. Whether this modification of the rule is stated to be that words may 
be supplied where so warranted, or that words are never supplied, but that the 
instrument may be read as if the words were supplied, is matter of no conse- 
quence whatever. The meaning is precisely the same, but the latter mode of 
stating the proposition is skilful, and has a tendency to obtain a more ready 
acquiescence in the introduction of other words. [In applying this rule to the 
present case his Lordship arrived at the same conclusion as Lorp CRAN WORTH. | 


Appeal dismissed. 
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WILDE AND ANOTHER v. GIBSON 


[Houss or Lorps (Lord Cottenham, L.C., Lord Brougham and Lord Campbell), 
May 22, 23, 25, June 6, 1848] 


[Reported 1 H.L.Cas. 605; 12 Jur. 527; 9 E.R. 897] 


Contract—Rescission—Fraud—Non-disclosure of material fact—Need to prove 
actual knowledge of fact—Proof of constructive notice insufficient. 

Where a charge of fraud is based on the non-disclosure by the defendant, one 
party to a contract, of a material fact the plaintiff must prove actual know- 
ledge of the fact by the defendant. It is not sufficient to prove that he had 
constructive notice of the fact. 

Per Lorp Corrennam, L.C.: The effect of constructive notice in cases where 
it is applicable, as in contests between equities of innocent parties, is suf- 
ficiently severe, and is only resorted to from the necessity of finding some 
ground for giving preference between equities otherwise equal; it cannot be 
applied in support of an imputation of direct personal fraud and misrepresenta- 
tion. 

Fraud—Need to be clearly and distinctly alleged, and equally clearly and dis- 
tinctly proved. 

Per Lorp Brovauam: Where fraud is to be the ground of the proceeding 
and igs made the principle on which the relief is sought at the hands of the 
court, that fraud must be clearly and distinctly alleged, and, if so alleged, 
must equally be clearly and distinctly proved. 


Sale of Land—Contract—Rescission—Misrepresentation or concealment—Relvef 
from completing purchase—Conveyance already executed—Need to prove 
actual fraud. 

Per Lorp CampBeLL: If there be, in any way whatsoever, misrepresentation 
or concealment which is material to the purchaser, a court of equity will not 
compel him to complete the purchase, but where the conveyance has been 
executed I apprehend that a court of equity will set aside the conveyance only 
on the ground of actual fraud. There would be no safety for the transactions 
of mankind if, upon a discovery being made at any distance of time of a 
material fact not disclosed to the purchaser of which the vendor had merely 
constructive notice, a conveyance which had been executed could be set aside. 


Notes. Distinguished: Marshall v. Sladden (1849), 7 Hare, 428. Appled: Price 
v. Berrington (1851), 8 Mac. & G. 486. Considered and Explained: Esprey v. Lake 
(1852), 10 Hare, 260; Considered and Distinguished: Reynell v. Sprye (1852), 
1 De G.M. & G. 660. Distinguished: Chadwick v. Chadwick (1854), 23 L.T.0.8. 
108. Explained: Parr v. Jewell (1855), 1 K. & J. 671. Considered: Barnard v. 
Hunter (1856), 5 W.R. 92; Robson v. Devon (1857), 29 L.T.O.S. 300; Udell v. 
Atherton (1861), 7 H. & N. 172; Brett v. Clowser (1880), 5 C.P.D. 876; Brownlie v. 
Campbell (1880), 5 App. Cas. 925; Joliffe v. Baker (1883), 11 Q.B.D. 255. Applied: 
Seddon v. North Eastern Salt Co., [1904-7] All E.R.Rep. 817. Considered: Arm- 
strong v. Jackson, [1917] 2 K.B. 822. Applied: Public Trustee v. Lancaster Duchy, 
[1927] 1 K.B. 516. Referred to: Griggs v. Staplee (1848), 2 De G. & Sm. 572; 
Blisset v. Daniel (1858), 18 Jur. 122; Traill v. Baring (1864), 4 De G.J. & Sm. 318; 
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Boss v. Helsham (1866), 4 H. & C. 642; Lagunas Nitrate Co. v. Lagunas Syndicate, T 


[1899] 2 Ch. 392; Debenham v. Sawbridge, [1901] 2 Ch. 98; Solle v. Butcher, 
[1949] 2 All E.R. 1107; Leaf v. International Galleries, [1950] 1 All E.R. 698; 
Long v. Lloyd, [1958] 2 All E.R. 402. 

As to rescission of contracts on the ground of fraud, see 26 Hanspury’s Laws 
(8rd Edn.) 877 et seq. ; and for cases see 85 Diacrest (Repl.) 69 et seq. 


Cases referred to: 
(1) Edwards v. M‘Leay (1818), 2 Swan. 287; 36 K.R. 625, L.C.; 40 Digest (Repl.) 
389, 3105. 








H.L.] WILDE v. GIBSON 495 


(2) Legge v. Croker (1811), 1 Ball & B. 506; 30 Digest (Repl.) 504, *472. 

(3) Pasley v. Freeman (1789), 8 Term Rep. 51; 100 E.R. 450; 85 Digest (Repl.) 
25, 165. 

(4) Haycraft v. Creasy (1801), 2 Kast, 92; 102 E.R. 303; 85 Digest (Repl.) 8, 26. 

(5) Foster v. Charles (1880), 7 Bing. 105; 4 Moo. & P. 741; 9 L.J.O.S.C.P. 82; 
131 E.R. 40; 85 Digest (Repl.) 37, 294. 

(6) Polhill v. Walter (1832), 3 B..& Ad. 114; 1 L.J.K.B. 92; 110 E.R. 48; 35 
Digest (Repl.) 41, 344. 

(7) Corbett v. Brown (1881), 8 Bing. 38; 1 Moo. & 8. 85; 1 L.J.C.P. 18; 131 H.R. 
312; 35 Digest (Repl.) 36, 286. 

(8) Cornfoot v. Fowke (1840), 6 M. & W. 358; 9 L.J.Ex. 297; 4 Jur. 919; 151 
E.R. 450; 1 Digest (Repl.) 683, 2435. 


ie Also referred to in argument: 

Lowther v. Carlton (1741), 2 Atk. 242; Barn. Ch. 358; Cas. temp. Talb. 187; 26 
H.R. 589, L.C.; 20 Digest (Repl.) 280, 249. 

Attwood v. Small (1888), 6 Cl. & Fin. 282; 7 E.R. 684; sub nom. Small v. Ait- 
wood, 2 Jur. 226, 246, H.L.; 35 Digest (Repl.) 42, 369. 

Rhodes vy. De Beauvoir (1832), 6 Cl. & Fin. 532; 6 Bli.N.S. 195; 7 H.R. 797, Ho: 

D 22 Digest (Repl.) 286, 2908. 

Fuller v. Wilson (1842), 8 Q.B. 58; 2 Gal. & Dav. 460; 11 L.J.Q.B. 251; 6 Jur. 
799; 114 E.R. 429; 1 Digest (Repl.) 684, 2436. | 

Worsley v. Earl of Scarborough (1746), 3 Atk. 892; 26 E.R. 1025; 1 Digest (Repl.) 
108, 2593. 

Pickering v. Dowson (1818), 4 Taunt. 779; 128 E.R. 587; 39 Digest (Repl.) 537, 
736. 

Levy v. Langridge (1888), 4 M. & W. 387; 1 Horn & H. 325; 150 E.R. 1458, 
Ex. Ch.; sub nom. Levi v. Langridge, 7 L.J.Ex. 387; 39 Digest (Repl.) 564, 
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Moens v. Heyworth (1842), 10 M. & W. 147; H. & W. 188; 10 L.J.Ex. 177; 85 
Digest (Repl.) 17, 97. 

Evans v. Collins (1843), 5 Q.B. 804; reversed sub nom. Collins v. Evans (1844), 
a {).5. 820; 1 Dav. & Mer. 669; 13 L.J.Q.B. 180; 2 L.T.0.8. 495; 8 Jur. 846; 
114 E.R. 1459, Ex. Ch.; 35 Digest (Repl.) 30, 214. 

Vigers v. Pike (1842), 8 Cl. & Fin. 562; 8 E.R. 220; 35 Digest (Repl.) 80, 740. 
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Schneider v. Heath (1813), 3 Camp. 506; 35 Digest (Repl.) 85, 273. 
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Appeal from a decree and order of Knicut-Brucr, V.-C., upon a bill filed by the 
respondent for rescinding a contract made by him in August, 1888, for the purchase 
of a messuage and land from the appellant, Lady Wilde, then Augusta Emma 
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D'Este, spinster, and completed by a conveyance and payment of the purchase 
money in December the same year. 

The messuage and land in question formed part of an estate at Ramsgate, 
formerly the property of Lady Augusta De Ameland, the appellant’s mother, who 
conveyed it to her in fee in 1829. In August, 1838, Mademoiselle D’Este caused 
the estate to be set up for sale by auction in lots for building purposes. Printed 
particulars and conditions of sale were published. The fifth condition was that 


‘4 


‘no purchaser shall be entitled to require or inspect any title prior to the deeds 
by which the property was respectively conveyed to the vendor or Lady Augusta 
De Ameland respectively; or to require or inspect the title to any of the respec- 
tive roads, walks, or pleasure-grounds, or to any of the premises, except the 
lot or lots purchased by him or her; and the vendor shall not be called upon 
to identify the respective lots with the former descriptions thereof; and all the 
recitals and statements contained in any document shall be deemed conclusive 
evidence thereof.’’ 


The last of the lots, which was that purchased by the respondent, was described 
in the particulars as 


‘‘the capital freehold mansion-house, called Mount Albion, with the offices, etc., 
and pleasure grounds, containing about one acre, two roods, twenty-three 
perches.”’ 


In a map annexed to the particulars and conditions, the last mentioned lot was 
described as bounded on the south-west by a new road, called ‘‘Victoria Road,” 
forty feet wide; and on the east side of that road, next the lot was marked a dotted 
line, representing the boundary between the liberty or town of Ramsgate and the 
parish of St. Lawrence. 

The respondent, having been declared the purchaser of this lot at the price of 
£2,030, paid a deposit of £20 per cent. to the auctioneer. In the abstract of title, 
which was soon afterwards delivered to him by Messrs. Farrer and Parkinson [the 
vendor's solicitors], Mademoiselle D’Este was represented to be owner in fee 
of the premises which were described as adjoining the Liberty Way, and unaffected 
by any right or liberty of way over them. The respondent having accepted the title, 
the premises were conveyed to him by lease and release, dated December 28 and 29, 
1838. In the release the premises were described as being situate without the 
liberty of Ramsgate, in the parish of St. Lawrence, and bounded as they appeared 
in the map before mentioned. The respondent paid the remainder of the purchase 
money, and, being then let into possession, proceeded to build a wall enclosing the 
premises. In May, 1839, the officers of the parish of St. Lawrence applied to him 
for payment of two shillings and sixpence as an annual acknowledgment to that 
parish of a right of way, called the Liberty Way, through the property on the Vic- 
toria Road side, within the wall which he had just erected there, and in January, 
1840, the officers of the town of Ramsgate applied for the like payment as a similar 
acknowledgment to their town. They stated that the Liberty Way was situated 
partly within the liberty of the town, and partly in the parish of St. Lawrence, and 
that part of it was in fact included within the newly erected wall. It appeared, on 
further inquiry, that in the year 1820 Lady De Ameland had, with the permission 
of the officers of the town and of the parish, enclosed so much of the Liberty Way 
as passed through her property, and that she executed a deed poll which recited 
that the consent of the vestry of the parish was given to such enclosure on condition 
that, during the time the Liberty Way should be so enclosed, another road, six feet 
wide, without the enclosure, should be found and maintained by her, and at the 
expense of her and her heirs; that the part of the Liberty Way so enclosed should 
be marked out by proper mark-stones ; that a deed should be executed by her, 
acknowledging for her and her heirs, that the Way was enclosed by permission and 
not of right, and that the same should be opened whenever the parish vestry should 
require it; and that by way of acknowledgment a yearly rent of five shillings 
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should be reserved in respect of such enclosed way, payable in moieties to the 
surveyors of the town and parish, by all which terms and conditions she (Lady 
De Ameland) declared that she, her heirs and assigns, were bound. It was also 
ascertained that this nominal rent to the town and parish had been regularly paid 
by the agents of Lady De Ameland and of Mademoiselle D’Este. 

The respondent refused to pay the sums so demanded, and, conceiving that the 
- value of the property was materially diminished by such a claim and that his 
enjoyment of it was liable to be disturbed at any time, applied to the vendor's 
solicitors to take it back, and repay his purchase money, with his costs and other 
expenses. The applcation was refused. 

The respondent then filed his bill against Mademoiselle D’Este, stating the afore- 
mentioned facts and that, until the rent was demanded of him, he was wholly 
ignorant that any part of the Liberty Way was included within the purchased 
premises, or that the town or parish had any right of way through any part of 
them. The bill charged that the defendant, as well as Lady De Ameland, had 
acknowledged such right of way; that no notice thereof, express or constructive, 
was given to the respondent, and that from the abstract of title delivered to him, 
and from the map annexed to the particulars and conditions of sale, it appeared, and 
he, in fact, believed, that the Liberty Way was not included within the premises, 
but adjoined them, and was comprised in the Victoria Road. He charged that the 
defendant fraudulently concealed from him the deed poll of 1820, and the fact 
that Lady De Ameland and herself had regularly paid the yearly rents of two 
shillings and sixpence to the town and parish in acknowledgment of their right to 
the Way; that the premises were represented to him to be wholly situated within 
the parish of St. Lawrence and without the liberty of Ramsgate; and that, if he 
had been aware of the claim to a right of way, and that the Liberty Way was 
included within the premises sold to him, he would not have purchased them. ‘The 
bill prayed that the sale and the deeds of lease and release might be declared 
fraudulent and void; that the sale might be set aside, and the deeds delivered up 
to be cancelled; that an account might be taken of all sums expended by the 
respondent in the repairs of the mansion house and the erection of the boundary 
wall, and of his costs and expenses incidental to the purchase and conveyance of the 
premises; and that the defendant might be decreed to repay to the respondent the 
purchase money, together with what should be found due to him upon the taking 
of the account for costs and expenses, with interest, he offering to account for the 
rents and profits during his possession of the premises, and to re-convey them. 

The appellant, Lady Wilde, in her answer to the bill, after admitting the facts 
already stated, denied all fraudulent concealment on the part of her and her agents, 
pleaded that the respondent was too late in making his claim, and said that, if he 
was entitled to any relief, it was by way of compensation for that one-half in breadth 
of the supposed way, if it ever existed in the premises purchased by the respondent, 
had merged in the Victoria Road, a public highway, of which the respondent was 
cognizant. 

The Vice-Chancellor, upon the hearing of the cause in November, 1843, came to 
the conclusion that there was a right of way over the lands purchased by the 
respondent and that it might be claimed and exercised, and, although he, and 
also the respondent’s counsel, acquitted the appellant of all wilful fraud or intention 
of concealment, he decreed that the purchase and conveyance were void, and that 
they should be set aside. In August, 1845, Mademoiselle D’Este married Sir 
Thomas Wilde, and they afterwards appealed against the decree, and an order 
consequential thereto. 


Bethell and James Wilde for the appellants. 
Swanston and Sir Fitzroy Kelly for the respondent. 


Their Lordships took time for consideration. 


June 6, 1848. The following opinions were delivered. 
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LORD COTTENHAM, L.C.—The bill in this case prays that the conveyance 


may be set aside as fraudulent, but the decree, although it sets aside the convey- 
ance, departs from the usual course in such cases, and, abstaining from any impu- 
tation of fraud, declares that under the circumstances the contract was void, and, 
as a supposed necessary consequence, that the conveyance ought to be cancelled. 
This is not an immaterial circumstance, as it strongly implies that the vice-chan- 
cellor was satisfied that the evidence did not establish any case of fraud. If that 
be so in fact, the first question will be whether, upon a bill framed as the bill 
in this case is, a decree can be supported upon any other ground than the case of 
fraud distinctly charged by the bill. 

It is in all cases important to consider how far the case proved is in conformity 
with the case alleged, but it is peculiarly so in cases founded upon alleged fraud 
imputing dishonest practices to the defendants. It is in all such cases essential 
to prevent the proceedings from becoming instruments of unfounded slander. Plain- 
tiffs should bear in mind that imputations which cannot be supported will not only 
not profit them, but may debar them from that relief to which they might be 
entitled upon other grounds, if properly brought forward. The bill in this case 
imputes direct fraud, consisting in this, that the defendant, at the time of the sale, 
knew the contents of the deed of 1820—that the Liberty Road passed over the 
portion of land purchased by the plaintiff—and fraudulently concealed from the 
plaintiff the knowledge of that deed, and of that fact. The payment of the two 
and sixpence to the parish of St. Lawrence and to the liberty of Ramsgate, is not 
charged as amounting to a knowledge of the road, but only as evidence of know- 
ledge of the deed. The fraud imputed is personal and direct, but the language of 
the decree abstains from affirming any such case, and the vice-chancellor in his 
judgment disclaims any intention of supporting the decree upon the affirmative of 
such imputation, which was indeed impossible, the truth of such imputation having 
been distinctly disproved by the evidence on both sides. The deed of 1820 never 
was in the possession of the defendant, and there is not only no proof of her having 
had any knowledge of the deed or of its contents, before the sale and conveyance 
was made to the plaintiff, but the contrary is clearly proved, and no attempt is 
made to establish such alleged knowledge. If therefore, the case proved had been 
such as, upon a proper bill for that purpose, would have entitled the plaintiff to the 
relief prayed, the frame of this bill would probably have been a sufficient answer 
to the claim to such relief as this seeks. The decision upon this appeal does not, 
however, in my opinion, rest upon that ground. The case alleged might have been 
sufficient to entitle the plaintiff to relief, if it had been proved, but the case proved 
would not have been sufficient for that purpose, though properly alleged. 

The result of the evidence is simply that there was, prior to the year 1820, a 
right of way passing through the land belonging to Lady Augusta De Ameland 
towards the sea, but the particular line of the way was not at that time ascer- 
tained. In that year the officers of St. Lawrence and of Ramsgate, assuming that 
the way followed the boundary between the parish and the liberty of Ramsgate, 
and consequently that the centre of the way was the true boundary, put up three 
stones, marking out that line, and, if they were correct in their supposition, the 
land sold to the plaintiff, abutting upon the line of those stones, would comprise 
within itself one-half of such way, the width of which, however, is left uncertain. 
But that depends entirely upon the correctness of the supposition that the centre 
of the way was the real boundary which the evidence proves to have been very 
doubtful, the precise line of way over land then unenclosed being at that time 
incapable of being perfectly ascertained. That the centre of the way and the boun- 
dary line had been considered as identical, depended upon what had taken place 
in 1820, of which the defendant had no knowledge. The deed of 1820, if the defen- 
dant had known its contents, would not have informed her of this, nor would the 
payment of the two sums of two shillings and sixpence each, for although from 
both it might have been inferred that in some point the way touched upon land in 
the liberty and in the parish, neither would show that it touched upon both at that 
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point of the plaintiff’s land; and, as to these payments, I must observe that there 
is not sufficient evidence that the defendant knew that such payments had been 
made, and none that she knew for what they were made. Mr. Wightwick, indeed, 
proves that he paid these sums as agent or manager for the defendant, and that 
he entered such payment in her accounts; but such accounts were not proved or 
produced in evidence, and there is, therefore, no proof of the manner in which such 
payments were entered, and unless such entries had specified that the payments 
to St. Lawrence were made in respect of the right of way running over the land 
bought by the plaintiff, they would not have given any information as to the fact 
of which the plaintiff complains. 

It is true that the deed, if it had been in the possession of the defendant, and 
the payment, if known to her, might have amounted to constructive notice, being 
sufficient to put a party upon inquiry. The effect of constructive notice in cases 
where it is applicable, as in contests between equities of innocent parties, is suf- 
ficiently severe, and is only resorted to from the necessity of finding some ground 
for giving preference between equities otherwise equal, but this is the first time I 
ever knew it applied in support of an imputation of direct personal fraud and 
misrepresentation. The two things cannot exist together—there can be no direct 
personal fraud without intention, and there can be no intention without knowledge 
of the fact concealed or misrepresented, and if there be knowledge, the case of 
constructive notice cannot arise. It would be absorbed in the proof of knowledge. 
It must be observed that there is not in this case any misrepresentation or state- 
ment in the nature of a warranty—the utmost that has or can be alleged is that 
there was a dealing with the property, particularly with respect to the covenant 


; to build a wall, inconsistent with there being any right of way—but no statement 


or warranty that there was not a right of way, a distinction important to be borne 
in mind, when this case is compared to actions for deceit; in which, under such 
circumstances, the scienter is the essence. 

An attempt was made to affect the defendant with all the knowledge which Mr. 
Wightwick possessed upon this subject, but that attempt failed for many reasons. 
In the first place, although he was the agent of the defendant for certain purposes 
connected with the sale, it does not appear that the purchaser had any communi- 
cation with him respecting the purchase, except in paying a stipulated percentage 
towards the expenses of a terrace walk. The whole transaction of the purchase 
was conducted in London. The documents preparatory to and connected with 
the purchase may have been prepared by Mr. Wightwick; but, when prepared, 
they became the representations of the vendor, and what knowledge the person 
may have had who prepared those documents is immaterial. He may have been 
guilty of neglect towards his employer in permitting the preparation and use of 
inaccurate papers on her behalf, but not having had any personal communication 
with the purchaser, the latter cannot complain of having been deceived by any 
misrepresentation made by him. It is, however, clear that Mr. Wightwick himself 
cannot, as between these parties, be considered as having more than constructive 
notice of the fact alleged by the plaintiff. What knowledge he acquired in 1820 
is immaterial, as, at that time, he was not acting for the defendant or for Lady 
Augusta De Ameland, and although he, after he became their agent, paid the 
two shillings and sixpence to St. Lawrence and Ramsgate for the defendant, such 
payment would only show that some right of way had been supposed to pass over 
some part of the land in each of those districts, but could only be constructive 
notice of its affecting the plaintiff’s land. It must also be observed that, if the 
plaintiff had relied upon any supposed fraud or misrepresentation on the part of 
Mr. Wightwick, he was bound so to have stated his case, and he cannot be per- 
mitted to support an alleged case of personal and direct fraud by a principal, by 
proving misconduct in an agent not named in the bill for that purpose. 

If, therefore, the right of way complained of by the plaintiff had been proved— 
which it is not—and if the case relied upon had been properly stated in the bill— 
which it is not—the case would have come to this, that the defendant had no 
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knowledge of the fact complained of, but had within her reach means of such 
knowledge. That is constructive notice of a fact, not consistent indeed with the 
mode of dealing with the property, but as to which no representation of any kind 
took place. And the question would arise whether such circumstances would entitle 
the purchaser to have a completed purchase set aside. It has not been, and cannot 
be, contended that it could, but attempts were made to support the decree upon 
arguments resting, as it appeared to me, upon a supposition that there might be 
direct personal fraud consistent with perfect freedom from any personal blame or 
misconduct. The direct personal fraud was attempted to be supported by some 
expression in Mr. Wightwick’s deposition, in which he says that the defendant had 
knowledge of the right of way claimed over the land purchased by the plaintiff, 
but he does not say how he proved such knowledge, and, coupled with what he said 
respecting the deed and the payments, he must be understood as intending to say 
that the defendant must, as he supposes, have known of the claim, from the fact 
of such deed having been executed, and such payments having been made. 

Tinding that there was no evidence to support the charge of direct personal fraud | 
imputed by the bill, and that the evidence, at most, only raised a case of construc- 
tive notice of the fact complained of by the plaintiff, I waited with some curiosity 
to learn the ground or authority on which the decree was to be supported. The 
case principally relied upon was Edwards v. M‘Leay (1); but that case cannot 
assist the respondent, for in that case there was knowledge in the vendor and a 
false representation, both of which are wanting in the present case. Lorp ELDON 
says (2 Swan. at p. 289): 


‘“‘T agree with the Master of the Rolls that if one party makes a representation 
which he knows to be false, but the falsehood of which the other party had no 
means of knowing, this court will rescind the contract.’’ 


A case much more in point is that of Legge v. Croker (2), in which the lessor had 
assured the lessee that there was no right of way over the ground; that there had 
been formerly, but that it had been legally stopped by a grand jury presentment 
forty years before. It turned out that there was a footway, the presentment apply- 
ing only to a carriage way, and the lessee was convicted of obstructing it, whereupon 
he filed his bill to be relieved from the lease; but Lorp Manners dismissed his bill, 
saying (1 Ball & B. at p. 514): 


“Tf there were a wilful misrepresentation, the plaintiff might be entitled to 
relief, but the lessor conceived himself entitled in point of law in asserting 
that there existed no right of way; it cannot be called a misrepresentation.”’ 


That was a much stronger case against the lessor than the present is against the 
vendor. 

The result appears to me to be (i) that the plaintiff, having rested his case in 
the bill upon imputations of direct personal misrepresentation and fraud, cannot 
be permitted to support it upon any other ground; and (11) that the evidence at the 
most proves only constructive notice of the fact upon the non-communication of 
which the plaintiff founds his claim for setting aside his completed purchase; and 
that nothing short of positive knowledge can be sufficient for that purpose. The 
case alleged is not proved, and the case proved is not alleged; and if it had been, 
would not have been sufficient to support the decree. The conclusion to which I 
have come is, that the decree ought to be reversed, and the bill dismissed, with 


costs. 


LORD BROUGHAM.—I entirely concur with my noble and learned friend in 
the conclusion to which he has arrived, being clearly of opinion that the case 
alleged has not been proved, and that the case which has been proved is not suf- 
ficient to support the prayer of the bill to have the indentures of lease and release, 
the conveyance, given up and cancelled on the ground stated in the bill and assumed 


in the decree. 
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There cannot be anything more vague than the allegation of fraud that is to be 
found in the pleadings, and what my noble and learned friend has most justly 
observed is a principle of the highest importance to be kept in view in proceedings 
in equity—for the security of the court against imposition upon it—for the keeping 
straight and clear the principle upon which its jurisdiction is to be exercised— 
for the safety of the characters of the parties—and for common justice. My noble 
and learned friend has next observed that where fraud is to be the ground of the 
proceeding and is made the principle on which the relief is sought at the hands 
of the court, that fraud must be clearly and distinctly alleged, and, if so alleged, 
must equally be clearly and distinctly proved, if it is the ground on which parties 
seek the assistance of the court for equitable relief. That fraud, in this case, is 
clearly alleged there can be no doubt whatever, because we find in the bill this 
allegation : 


“that the said Augusta D’Este, that is to say, the defendant, at the time of 
the sale to the plaintiff, well knew that the said deed poll had been made and 
executed by her mother, the said Lady Augusta De Ameland, that is to say, 
well knew, that the said liberty-way so claimed in the township of Ramsgate 
and the parish of St. Lawrence was included within the premises so sold to 
your orator as aforesaid.”’ 


That is distinctly alleged, but nothing of the kind has been proved. Has anything 
been adduced as a substitute for that proof? Nothing of the kind. It is no ques- 
tion of constructive notice, for, as my noble and learned friend has well observed, 
constructive notice merges in actual knowledge. Constructive notice is only where 
actual knowledge is not alleged, and here there is actual knowledge alleged, and 
thus no question as to constructive notice can arise. 

Though it may not have been proved that the defendant actually knew of the 
deed poll, though, on the contrary, it may have been proved that she had not 
actual knowledge of it, yet by way of substitute for the first allegation, they as 
much as say: ‘‘If we cannot charge you with knowledge of the concealment of the 
deed poll, we will charge you indirectly, we will charge you by inference.’’ In the 
next paragraph of the bill they go on to state: 


“That the said Augusta Emma D’Este had, in fact, by her agents, regularly 
paid the nominal rent reserved to the said township of Ramsgate and parish 
of St. Lawrence by the said deed poll, as an acknowledgment of their right 
to re-open the said liberty way, for several years prior to the said sale to your 
orator, that is to say, paid by her agents two shillings and sixpence in respect 
ot the way for several years prior to the said sale to the plaintiff.”’ 


In the first place, it is not proved that the accounts in which it is said the two 
shillings and sixpence paid by the agent was entered, ever did contain that entry, 
for the accounts were not produced. In the next place, it is not proved that she had 
that knowledge. Therefore, in order to prove her knowledge, you must assume 
three things, first, that she knew of the accounts, which she did not know, but 
the contrary; secondly, that the accounts contained the entry; and thirdly, in 
order to make it the least available to the case towards proof of knowledge and 
suppression of that knowledge, you must go a further step, and prove that the 
accounts, if produced, and if seen by her, did contain, not only the entry Of the pay- 
ment of two shillings and sixpence by the agent, but also an entry that the 
two shillings and sixpence was paid in respect of that right of way to the parish 
of St. Lawrence. It is ridiculous to suppose that you can make all these assump - 
tions in a court where the foundation of the whole claim is fraud, alleged by the 
concealment of a fact well known. 

In Edwards v. M‘Leay (1), both the learned judges, Str WinntaAmM Grant, and 
Lorp Epon, went on the fact that there was direct knowledge brought home to 
the party. That case, therefore, does not help the plaintiff in this case. It does 
not apply here, but the case which my noble and learned friend happened to light 
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upon, which had not been mentioned at the Bar, does apply. I do not remember, 
in the course of my experience, ever to have seen two cases more nearly alike than 
that case and the present, though I must observe that it did not require a case of 
this sort to enable us to arrive at the conclusion at which we now arrive. In the 
present case there is, first, a total failure in proof of the case alleged; and 
secondly, the case which is proved is totally insufficient to support the claim. 
It is singular to observe how very different the view taken here of the proof of fraud 
and of the import of it, and its tendency towards a remedy is from that which is 
taken in the Courts of Common law in the celebrated case of Pasley v. Freeman (3), 
but particularly Haycraft v. Creasy (4). There you find that the knowledge was 
never alleged, but if you look at that case—which is celebrated by its having shown 
a rarely occurring difference of opinion between the learned Chief Justice, Lorp 
Kenyon, and the three puisne judges, they having decided against Lorp KEnyon 
that the action would not lie—it is singular how clearly you find that the plaintiffs 
did not allege a scienter there. They allege things which might be supposed 
to amount to a scienter, but they never dared to allege a scienter. They said that 
Creasy had given intimation to Haycraft that his opinion was that Miss Robertson, 
who turned out to be a swindler, was perfectly solvent, and that he of his own 
knowledge asserted in words that she was solvent and that she might safely be 
trusted to any reasonable amount with goods. So it was argued that there was a 
scienter; but the pleader, who drew the declaration, knew a little better than that. 
He was afraid that that would be held only to be a scienter of an opinion, and 
that it amounted only to an opinion, and so the court held. They said we must 
have knowledge alleged of a fact, and what the party was talking about was not 
a fact, but merely of an opinion, viz., the solvency of the lady. The pleader was 
quite aware that that objection would be raised against him, and, accordingly, he 
took special care not to allege the scienter. It is expressly stated in the report 
that no knowledge was alleged in the declaration, but it was only alleged that the 
party had given a false representation. What would have been the consequence 
if he had alleged knowledge? He would have done what the pleader in equity has 
done in this case in the passage which I have read to your Lordships. He would 
have alleged that the said Creasy well knew the same, but then he would have 
been obliged to prove that, and, as he could not prove it, he would have been 
nonsuited. He, therefore, took care not to allege it, and he left it to be a matter 
of implication. 

I am, therefore, clearly of opinion that there has been as great a miscarriage of 
justice in this case in the court below as I have ever seen. The decree cannot 
stand, but must be reversed with all the costs below. 


LORD CAMPBELL.—After the very attentive and anxious consideration which 
this case has received, I have come to the clear conclusion that the decree appealed 
against ought to be reversed. 

If there be, in any way whatever, misrepresentation or concealment which is 
material to the purchaser, a court of equity will not compel him to complete the 
purchase, but where the conveyance has been executed, I apprehend, my Lords, 
that a court of equity will set aside the conveyance only on the ground of actual 
fraud. There would be no safety for the transactions of mankind if, upon a 
discovery being made at any distance of time of a material fact not disclosed to 
the purchaser of which the vendor had merely constructive notice, a conveyance 
which had been executed could be set aside. 

Counsel for the respondent acquiesced in the view that this was to be considered 
as if it were an action of deceit, but they argued that an action of deceit might 
be maintained without proof of actual fraud. From that position I entirely dis- 
sent. If you mean by fraud, an intention to injure the party to whom the 
representation 1s made or to benefit the party who makes the representation, there 
may be an action of deceit without fraud, but there must be falsehood, there 
must be an assertion of that which the party making it knows to be untrue. 
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The scienter must either be expressly alleged, or there must be an allegation that 
is tantamount to the scienter of the fraudulent representation, and this allegation 
must be proved at the trial. If your Lordships will examine the cases that have 
been referred to, Foster v. Charles (5), Polhill v. Walter (6), and Corbett v. Brown 
(7), you will find the judges uniformly lay down the rule that there must be a 
falsehood stated and proved. If that falsehood is stated without any view of 
benefiting the person who states the falsehood or of injuring the person to whom 
the falsehood is stated, in one sense of the word you may say it is not fraudulent, 
but it is a breach of a moral obligation; it is telling a lie; and if a lie is told whereby 
a third person is prejudiced, although there may be no profit to the person who 
tells it, and although no injury was intended to the party to whom it is told, but 
a benefit to a third person, it is clearly a breach of moral obligation, and is a fraud 
which will support an action of deceit. 

What evidence is there in the present case to support such an action? The bill 
is framed, I may say, ex delicto, not ex contractu; but it asserts, in the most posi- 
tive manner (and that is the foundation of the relief which is prayed), that the 
defendant, at the time of the sale, not only knew of the deed of 1820, but knew of 
the direction of the ‘“‘liberty way,’’ and knew that ‘‘liberty way’’ came upon the 
ground which was sold to the plaintiff. My two noble and learned friends who have 
preceded me, in the clearest manner have shown that there is not a particle of evi- 
dence to support that allegation, and I do not mean to trouble your Lordships by 
again going through the evidence. Indeed, there has been every desire to conduct 
a case of this sort with the courtesy and respect to the parties which were indicated 
in the court below and at the Bar here. I will not strictly interpret the disclaimer 
at the Bar, but the learned judge below, judicially, more than once said that he 
acquitted the parties of all fraud, and, therefore, the notion of this bill being 
supported on the ground of personal fraud committed by the defendant must at once 
be dismissed. That being the case, in the shape in which the bill is presented 
before us, the case of personal fraud committed by her entirely fails, and we are 
not at all called upon to consider whether Cornfoot v. Fowke (8) in the Exchequer 
was rightly decided or not, a case in which the judges were divided as to whether 
the fraudulent representation of an agent was equivalent to a fraudulent representa- 
tion by the principal. Here the case alleged is a fraudulent representation by the 
principal, and not by an agent. 

In the first place, there is no evidence to which we are at liberty to pay attention 
to prove that the witness Wightwick, in making the representation at the time of 
the sale, was the agent of Lady Wilde, and if he was the agent, there is no evidence 
whatever that he, in the course of the agency acquired any knowledge, or at any time 
had any knowledge of the direction of the road, and on that the whole turns, 
because the mere knowledge of the liberty way is nothing, and the mere knowledge 
of the deed of 1820 is nothing, unless he in the course of his agency acquired a 
knowledge of the direction of the liberty way, and knew that part of the liberty way 
extends within the wall which was erected by the plaintiff. The knowledge then 
amounts to nothing; he had no knowledge which would show that he was guilty of 
any fraudulent misrepresentation. Therefore, my Lords, in the light in which I 
view this case, it seems to me that the decree cannot be supported. 

With regard to Edwards v. M‘Leay (1), I most reverentially regard its I think 
there is no case of higher authority to be found in our law books. It was decided 
by Sir Wii1am Grant, on the most unexceptionable principles, and it was sup- 
ported by Lorp Expon, and he in the most pithy manner states the principle on 
which he proceeded. This is the principle on which he acts (2 Swan. at p. 289): 


“If one party makes a representation which he knows to be false, but the false- 
hood of which the other party had no means of knowing, this court will rescind 
the contract.’’ 


This is the first case that we have cited before us, or to be found, of a bill in equity 
to set aside such a transaction, and we have as yet no authority to go further 
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than Hdwards v. M‘Leay (1). That is the guide on one side; what is the guide on 
the other? The case decided by Lorp Manners, a judge of very great experience 
and very great intelligence, whose opinion on such a question is to be regarded with 
high respect—that case is the guide on the other side, to show you what you ought 
to avoid. You may go so far as Edwards v. M‘Leay (1), but then you are told how 
far you are not to go by the warning in the other case. 

For these reasons, I am clearly of opinion that this bill ought to have been 
dismissed, with costs. 


Appeal allowed. 


BLAKE v. SHAW 


[ Vice-CHANCELLOR’S Court (Page- Wood, V.-C.), March 21, 1860] 
[Reported John. 732; 2 L.T. 84; 8 W.R. 410; 70 E.R. 615] 
Will—Plant—Bequest of goodwill and plant—Plant—Exclusion of stock-in-trade 
and materials. 

A testator by his will ‘‘gave and bequeathed unto his foreman B. the good- 
will of his business in Aldersgate Street, and also the plant and £1,000 sterling 
for his use and benefit.’’ The testator had been a wholesale clothier in London, 
and at the time of his death was possessed of stock-in-trade, ready-made clothes, 
cloth and other materials, and household furniture, etc. 

Held: the word ‘‘plant’’ did not embrace the stock-in-trade, ready-made 
clothes, cloth and other similar materials, and, consequently, they did not pass 
to the legatee. 


Notes: Considered: Re Rhagg, Easten v. Boyd, [19388] 3 All E.R. 314. Applied: 
Re Betts, Burrell v. Betts, [1949] 1 All E.R. 568. Referred to: Re Henton, Hen- 
ton v. Henton (1882), 830 W.R. 702. 

As to gifts of plant, business or goodwill, see 39 Haussury’s Laws (3rd Edn.) 
1019; and for cases see 44 Dicrst 692-694. 


Case referred to in argument: 


Churton v. Douglas (1859), John. 174, 28 L.J.Ch. 841; 33 L.T.O.8. 57; 5 Jur. Noam 


887; 7 W.R. 865; 70 E.R. 885; 86 Digest (Repl.) 604, 1650. 


Bill filed by the plaintiff Thomas Blake, who had for several years been foreman 
to the testator Haven Kaye, in his trade or business of a wholesale clothier in 
Aldersgate Street, in the City of London, against the executors of his will, to have 
his (the plaintiff's) interest in the testator’s estate and effects, by virtue of the 
bequest to him of the goodwill of the testator’s business in Aldersgate Street, and 
also the plant, ascertained and declared, and the property, if necessary, assigned to 
him. 

Haven Kaye, the testator, of Newington Green, and of No. 129, Aldersgate 
Street, at the date of his will and of his decease, carried on the trade or business of 
a wholesale clothier at No. 129, Aldersgate Street, of which premises he was tenant 
at rack rent for a term still unexpired at the decease of the said Haven Kaye. The 
plaintiff was, and for many years previously had been, the foreman of the said 
Haven Kaye. Haven Kaye, by his will, dated Mar. 1, 1859, after directing pay- 
ment of all his just debts and funeral and testamentary expenses, gave and be- 
queathed unto the plaintiff (therein called William Thomas Blake) the goodwill of 
his business in Aldersgate Street aforesaid, and also the plant and £1,000 sterling 
for his use and benefit, and after giving an annuity and certain legacies, the testator 
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gave the residue of his estate as therein mentioned, and appointed the defendant 
William Shaw and William Robinson executors of his will. 

The testator died on Mar. 6, 1859; and his will was duly proved by the defen- 
dants, who possessed themselves of the personal estate of the testator, more than 
sufficient to pay and satisfy his debts and funeral and testamentary expenses, and 
the annuity and legacies given by his said will, including the plaintiff's legacy of 
£1,000, which they had not paid, although they had assented to the bequest thereof. 
The defendants alleged that they had not assented to the bequest to the plaintiff 
of the goodwill of the testator’s business in Aldersgate Street, and the plant. 
Shortly after the death of the testator, on Mar. 7, 1859, the defendant William 
Robinson informed the plaintiff of the tenor of the testator’s will, and added, that 
all the property of the testator at the time of his decease in and about No. 129, 
Aldersgate Street, belonged to him (the plaintiff), and advised him to take posses- 
sion. The plaintiff accordingly took possession of the leasehold premises, and the 
stock-in-trade, ready-made clothes, cloth and other materials, a part of the ready 
money, and the household furniture, plate, linen, etc., and he had since resided 
on the said premises, and continued the trade and business. He had also received 
some debts due to the testator. 

The stock-in-trade, ready-made clothes, cloth and other materials, were of very 
considerable value—it was said about £5,500; and the question was what part of 
the testator’s personal estate passed to the plaintiff as legatee under the will of the 
testator. 


Willcock, Q.C., and F. T. White for the plaintiff. 
Daniel, Q.C., and Hitchcock for the defendants, the executors, were not called 
on to argue. 


PAGE-WOOD, Y.-C.—1I am clearly of opinion that plant cannot be held to mean 
stock in trade. There is no special reason in this will why I should so hold. When 
a testator gives the goodwill of his business and £1,000 to his foreman, it may well 
be imagined that the object of this bounty will be able to carry on the business 
and obtain the necessary capital for the purpose. In most cases the word ‘‘plant”’ 
is used to describe something which, if not in direct contrast to stock, is at any 
rate of an entirely different nature. All the matters permanently used for the 
purposes of a trade, as distinguished from the fluctuating stock, are commonly 
included in the term ‘‘plant.’’ It consists sometimes of things which are fixed, 
as, for example, counters, heating, gas, and other apparatus and things of that 
kind, and in other cases of horses, locomotives, and the like, which are in this 
sense only fixed that they form a part of the permanent establishment intended to 
be replaced when dead or worn out, as the case may be. Therefore, I cannot treat 
either the stock or the household furniture as part of the plant. 

My only doubt has been as to the interest in the house, which is proved to be 
of no intrinsic value apart from the goodwill. It is only upon the terms of this 
particular will, and the circumstances of the case, that I can hold this interest 
to pass, on the ground that the testator, in making a gift of plant and goodwill, 
did not mean the plant and goodwill to be severed from the place where the 
business was carried on. Therefore, I think that the gift of plant and goodwill, 
in which each word aids the other, may properly be taken to pass the leasehold 
house, which the testator must have known to have no value except as an adjunct 
of the business. It is only upon the grounds I have stated that I can come to this 
conclusion. 

There will be a declaration that, according to the true construction of the will, 
and regard being had to the circumstances of the leasehold house in Aldersgate 
Street having been held at a rack-rent and only for the purposes of the business 


in Aldersgate Street, the same passed by the bequest of the plant and goodwill; and 


a declaration that the stock in trade and household furniture did not pass. 


Declaration accordingly. 
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BEACHEY v. BROWN 


[Court or Quren’s Bencu (Sir Alexander Cockburn, C.J., Crompton and Hill, JJ.), 
February 15, 1860] 
[Reported E.B. & E. 796; 29 L.J.Q.B. 105; 1 TT 479: 24 EP oie; 
6 Jur.N.S. 345; 8 W.R. 292; 120 E.R. 706] B 


Breach of Promise—Defence to action—Failure by plaintiff to disclose to defen- 
dant prior engagement to marry another—Unchastity. 

The fact that the plaintiff in a breach of promise action was, at the time of 
her engagement to marry the defendant, already engaged to another and failed 
to disclose this fact to the defendant, does not constitute a defence to the action, 
even though the defendant, had he known of the previous engagement, would 
not have agreed to marry the plaintiff. 

Per Str ALEXANDER CocxkpurN, C.J.: There are a great many things a man 
might desire to have communicated to him, and yet the non-disclosure of such 
circumstances—such as debts owing, excitability of temper, and other things 
which a man might desire to be acquainted with—would not form a ground for 
the non-completion of the contract... . Immorality, unchastity, etc., are suf- 
ficient to excuse. 

Contract—Rescission—Misrepresentation—Non-disclosure of material fact—Need 
to prove fraud—Distinction between circumstances showing or not showing 
fraud—Active or passive concealment. 

Per Crompton, J.: To make the non-disclosure of a material fact an excuse for E 
the non-performance of a contract, fraud must be distinctly alleged. ... The 
real distinction as to circumstances showing or not showing fraud is between 
active and passive concealment. 


Notes. Referred to: Baker v. Cartwright (1861), 10 C.B.N.S. 124. 
As to defences to an action for breach of contract, see 19 Hatssury’s Laws (8rd 
Edn.) 771-778; and for cases see 27 Dicest (Repl.) 29-30. K 


Cases referred to in argument: 

Wheelton v. Hardisty (1858), 8 KE. & By 282) 2853527 IndsQ BD 240 ol Ee 
308; 5 Jur.N.S. 14; 6 W.R. 539; 120 E.R. 106, Ex. Ch.; 29 Digest (Repl.) 
879, 2880. 

Young v. Murphy (1836), 3 Bing.N.C. 54; 2 Hodg. 144; 8 Scott, 879; 6 L.J.C.P. 
180: 132 FR. 329; 27 Digest (Repl.) 30, 74. G 

Harrison v. Cage (1698), Carth. 467; Holt, K.B. 456; 1 Ld. Raym. 386; 5 Mod. 
Rep. 411; 12 Mod. Rep. 214; 1 Salk. 24; 90 H.R. 870; 12 Digest (Repl.) 249, 
1934. 

Wild v. Harris (1849), ante p. 418; 7 C.B. 999; 7 Dow. & Ll, 149 18 sini 
997: 13 L.T.O.8. 283; 13 Jur. 961; 187 E.R. 395; 12 Digest (Repl.) 218, 1528. 

R. v. Millis (1844), 10 Cl. & Fin. 584; 8 Jur. 717; 8 E.R. 844, H.L.; 27 Digest 
(Repl.) 45, 232. 

Demurrer by the plaintiff in an action by which she claimed damages for breach 
of promise of marriage ; the defendant pleaded that the plaintiff failed to disclose 
that, when she agreed to marry him, she was already engaged to marry another; 
and the plaintiff demurred to this plea. 

The declaration alleged a breach oi promise to marry. The defendant pleaded 
that before and at time of the plaintiff and the defendant so agreeing, the plaintiff 
and one Charles Yeates had agreed to marry one another, which said agreement 
was then subsisting and in full foree, and the plaintiff was then actually engaged 
to marry the said Charles Yeates, as she then well knew, but of which the defen- 
dant was then wholly ignorant, and that though the plaintiff ought to have fully 
disclosed the same to the defendant before the making of the agreement in the 
declaration mentioned, and though the defendant would not have made the said 
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agreement had the same been disclosed to him by the plaintiff before the making 
thereof, yet the plaintiff at the time of making of the said agreement withheld and 
concealed the same from the defendant, and procured the defendant to, and the 
defendant did, make the said agreement on his part while he was wholly ignorant 
of the same. Demurrer and joinder in demurrer. 


T. Jones for the plaintiff in support of the demurrer. 
Beresford for the defendant. 


SIR ALEXANDER COCKBURN, C.J.—I am of opinion that our judgment 
should be for the plaintiff. This plea is no sufficient ground of defence. If the 
old law had continued to exist, and the fact of a pre-contract had the effect of 
making void a subsequent marriage, it might have been a good answer and a 
sufficient reason for declining to carry out the contract; but that law being abro- 
gated, since the power of the ecclesiastical court in this respect is taken away by 
the statute 26 Geo. 2, c. 83, s. 13, and the Marriage Act, 1823, s. 27 [both repealed] , 
this plea does not set forth any state of things which can have any effect upon 
the contract itself, or show any good reason why it should not be carried out. 
There are a great many things a man might desire to have communicated to him, 
and yet the non-disclosure of such circumstances—such as debts owing, excitability 
of temper, and other things, which a man might well desire to be made acquainted 
with—would not form a ground for the non-completion of the contract. It may 
be morally right that such things should be communicated to him, but he cannot 
excuse himself for a non-completion of the contract on such grounds. Immorality, 
unchastity, etc., are sufficient to excuse him, and for good reasons; but there is 
nothing of that sort here. Here the defence relied on is simply that the plaintiff 
had been engaged to another man; there is no imputation on her virtue, and nothing 
is disclosed in the plea to bar her right to recover. 


CROMPTON, J.—I am of the same opinion. To make the non-disclosure of a 
material fact an excuse for the non-performance of a contract, fraud must be dis- 
tinctly alleged. We cannot take this as a case of fraud, and, therefore, it is no 
answer. Here neither on one side nor the other was there any fraud. ‘The real 
distinction as to circumstances showing or not showing fraud is between active and 
passive concealment. There may be other cases, such as moral turpitude, incom- 
petency to perform the obligations of matrimony, that may be answers to such an 
action as this, but this plea does not show anything of the kind. The plaintiff may 
not have been to blame; it is not stated that she knew that the defendant was 
ignorant of the previous engagement, and one can suppose many cases in which 
it would not be incumbent on her to disclose such a fact. It is alleged by the plea 
that. as a matter of law, she was bound to communicate this circumstance to the 
defendant, but I see nothing in the case before us to prevent the plaintiff entering 
into this engagement with the defendant. We might come to cases like those in 
French law where if a man is disappointed in the amount of fortune the lady brings 
him, it would be a good defence, but it would be very dangerous to extend such 
defences; there would be no knowing where to draw the line; it might be said, if a 
lady apparently had a fine head of hair or good teeth, and the one or the other 
turned out to be false, that that would be an answer—it would be very dangerous. 

Then as to the pre-contract, the case is not brought by this plea within any such 
rule as has been referred to; and, as at present advised, this does not seem to me 
the sort of pre-contract contemplated by the statutes. I think, if looked into, they 
mean really a contract de presenti or de futuro of a regular marriage; but does 
this pre-contract, as it has been called, prevent the defendant making good his 
marrying with the plaintiff? I think it clear this is not the sort of pre-contract 
contemplated here. The plaintiff promised to marry, and she was under no such 
pre-contract as created an obstacle to such marriage. 


HILL, J.—I am of the same opinion. The plea does not allege fraud, and fraud 
cannot be proved. It shows no disability on the part of the defendant or the plain- 
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tiff to enter into an engagement and carry it out. Without entering into the earlier 
statutes, I think that since the statutes 26 Geo. 2, c. 33, and the Marriage Act, 
1823, on this subject, there was here no disability and no such pre-contract as could 
be enforced in the ecclesiastical courts. The plea sets up no such defence; it also 
fails in showing any concealment of such circumstances as the plaintiff was bound 
to disclose. It is possible that the defendant might have induced the plaintiff to 
break off her first engagement; and, if so, it would be rather hard that he should 
be allowed to set up her so doing as a defence in answer to this action. The cir- 
cumstance referred to may have an influence on the damages, but I think the plea 
is bad in law, and the plaintiff entitled to judgment. 


Judgment for the plaintiff. 


WRIGHT v. CALLENDER 


[Court or AppeaL IN CHancery (Lord Cranworth and Knight-Bruce, L.JJ.), 
July 10, 1852] 


[Reported 2 De G.M. & G. 652; 21 fy. -Ohe 7812-419 LO a0: 
16 Jur. 647; 42 E.R. 1027] 


Annuity—Deficiency of income—Annuity charged on special fund—Right of an- 
nuitant to have deficiency made good out of capital. 

A testator directed his executors to invest a sufficient portion of his personal 
estate in the public funds to produce an income of £2 a week, to be paid by 
them to his son J. for life. After J.’s death the sum so invested was to fall 
into and become part of the testator’s personal estate. After dividing freehold 
and leasehold property among all his other children, the testator directed that, 
as soon as the youngest should attain twenty-one, the executors should divide 
the residue among all his children except J. equally. In like manner, he 
directed, on the decease of J. that the sum to be invested to produce and pay 
his annuity of £2 a week, should be divided unto and among all his other 
children who should be then living, or the issue of such of them as might be 
dead, share and share alike. The testator’s residuary personal estate, when 
invested, was not sufficient to produce an income equal to the annuity given 
to J. 

Held: the annuitant was entitled to have the deficiency raised from time to 
time, by the sale of part of the capital of the fund invested for the purpose of 
paying the annuity. 

Notes. Applied: Croby v. Weld (1853), 3 De G.M. & G. 993; Miner v. Baldwin 
(1953), 1 Sm. & G. 522. Followed: Ingleman v. Worthington (1855), 25 L.J.Ch, 
46. Distinguished: Hindle v. Taylor (1855), 20 Beav. 109; Baker v. Baker (1858), 
6 H.L.Cas. 616. Applied: Upton v. Vanner (1861), 1 Drew. & Sm. 594; Brayne v. 
Rees (1866), 15 L.T. 349. Considered: Michell v. Wilton (1875), L.R. 20 Eq. 269; 
Gee v. Mahood (1878), 9 Ch.D. 151. Carmichael v. Gee (1880), 5 App. Cas. 588; 
Re Cottrell, Buckland v. Bedingfield, [1908-10] All E.R.Rep. 70; Re Hill, West- 
minster Bank v. Wilson, [1944] 1 All E.R. 502; Re Thomas, Public Trustee v. 
Falconer, [1945] 2 All E.R. 586. Referred to: Hickman v. Upsall (1860), 6 
Jur.N.§. 367; Re Dempster, Borthwick v. Lovell, [1915] 1 Ch. 795; Re Cox, 
Public Trustee v. Eve, [1988] 1 All E.R. 661. 

As to directions to set apart a fund for an annuity, see 32 Hauspury’s Laws (8rd 


Edn.) 547; and for cases see 89 Diaesr (Repl.) 157 et seq. 
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Case referred to: 
(1) May v. Bennett (1826), 1 Russ. 370; 88 E.R. 144; 23 Digest (Repl.) 429, 


4996. 


Also referred to in argument : 

Gordon v. Bowden (1822), 6 Madd. 842; 56 E.R. 1121; 39 Digest (Repl.) 152, 412. 

Wroughton v. Colquhoun (1847), 1 De G. & Sm. 357; 11 Jur. 940; 63 E.R. 1108; 
23 Digest (Repl.) 427, 4984. 

Carr v. Ingleby (1831), 1 De G. & Sm. 362; 68 E.R. 1105; 23 Digest (Repl.) 426, 
4975, 

Long v. Hughes (1881), 1 De G. & Sm. 364; 7 L.J.0.S.Ch. 105; 63 E.R. 1106; 
23 Digest (Repl.) 427, 4983. 

Davies v. Wattier (1823), 1 Sim. & St. 463; 57 E.R. 184; 24 Digest (Repl.) 861, 
8561. 

Re London, Brighton and South Coast Rail. Co., Ex parte Wilkinson (1849), 8 De 
Gu Sm, 633; 19 L.J.Ch. 257; 14 L:7°0.8. 171; 14 Jur. 301° 64 BR. a8: 
11 Digest (Repl.) 261, 1399. 


Appeal from a decision of Kinperstry, V.-C., upon the construction of a will. 

The testator, William Wright, after giving a pecuniary legacy, and directing his 
debts and funeral and testamentary expenses to be paid out of his personal estate, 
directed his executors to get in such personal estate, and to stand possessed thereof, 
upon trust to invest a sufficient portion thereof in the public funds of Great Britain, 
or upon other government securities, to produce an income of £2 a week, to be paid 
by his executors to his son James Wright, during the term of his natural life, to and 
for his own use and benefit, for his support and maintenance; the said annuity to be 
in bar and satisfaction of all claim, right, or title to the testator’s real and personal 
estate, or any part thereof; and from and after the decease of his said son James, 
the sum so invested to fall into and become part of the residue of the testator’s said 
personal estate. The testator then, after a recital in his will that he was seised 
and possessed of certain freehold and leasehold estates particularly mentioned, gave 
the same, in certain specified shares, to his other children, Thomas, Isaac, Rebecca, 
and Hannah, absolutely, at the age of twenty-one respectively; and he added: 


‘And whereas, when and as soon as the youngest of my said children shall 
attain that age, upon trust that my said executors do and shall pay and divide 
my said residuary estate (all of such parts of which as do not already consist 
of public stocks, funds, and securities, I direct may in the meantime be in- 
vested in the public funds or on government securities), after deducting the 
several payments aforesaid, and all due allowances to my said executors, unto 
and amongst all and every my said children, except my said son, James Wright, 
share and share alike, to and for their own absolute use and benefit, and in 
like manner I direct, that, upon the decease of my said son James, the sum 
to be invested to produce and pay his annuity of £2 a week, shall be divided 
unto and amongst all my other children who shall be then living, or the issue 
of such of them as may be dead, share and share alike.”’ 


The testator died on July 20, 1841, and his executors proved the will, paid the 
debts and funeral and testamentary expenses, and the pecuniary legacy. They then 
invested the whole of the testator’s residuary personal estate in the purchase of 
£2,200 17s. 6d. three per cent. consolidated bank annuities; the dividends of the 
stock were regularly applied in payment of the annuity of £2 a week to the tes- 
tator’s son James, until January, 1852, the executors from time to time making 
up the deficiency of such dividends by payment of the annuity out of the capital. 
The executors then refused to pay more in respect of the annuity than the dividends 
of the £2,200 17s. 6d. whereupon the testator’s son James filed this claim, praying 
that a sufficient sum might be set apart out of the personal estate of the testator, 
and invested in the public funds, or upon government securities pursuant to the 
terms of the will; or otherwise to have the annuity valued, and the sum at which 
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the same should be valued paid to the annuitant out of the testator’s personal estate. 

The claim came on to be heard before Kinperstey, V.-C., who was of opinion 
that there was not a specific gift of the annuity charged upon the whole personal 
estate of the testator, since the fund upon which it was secured was given over, 
on the death of the annuitant, to a different class of persons to those entitled to the 
residue. His Honour, therefore, held that the testator’s son James was only 
entitled to be paid the annual dividends of the fund arising from the investment of 
the testator’s residuary personal estate. From this decision the plaintiff appealed. 


Malins and Drewry for the plaintiff. 
Stuart and Shebbeare for the executors. 


LORD CRANWORTH, L.C.—I cannot but feel doubtful when expressing an 
opinion differing from that of Kinprerstey, V.-C., but it is not to be wondered at 
that different minds should arrive at different conclusions upon the construction 
of a will so obscurely worded as this is. 

The view which I take is this. By the will the testator has in effect given 
an annuity of £104 per annum to his son James, and has directed that the annuity 
should be secured by means of a fund to be set apart, out of which it should be 
paid. The testator at his death did not leave sufficient assets to raise a fund 
out of the dividends of which the full annuity could be paid. The question is, 
What is to be done under the circumstances? It has hardly been attempted to 
be controverted, that if the fund had merely been directed to fall into the residue, 
the annuitant would be entitled to the annuity in full. The vice-chancellor, how- 
ever, has proceeded upon this distinction, that according to the true construction 
of the will, the fund to be appropriated to secure the annuity, though directed by 
the will to fall into the residue of the testator’s estate, is by a subsequent clause 
of the will given to a different class of persons from those who are to have the 
residue. 

Whether that is the proper construction to be put upon the will, I do not think 
‘+t material to decide. I am disposed, however, to think that it is. But what 
then? The testator intended £104 a year to be paid to James, and gives him that 
annuity. How is the case varied by his saying that after the death of the annul- 
tant the fund set apart to answer the annuity is given over? If there had been 
anything in the terms of that gift over, showing that the testator intended the 
fund to be continued in its integrity during the life of the annuitant, and in that 
state to go over, the argument might be well founded. But the direction to set 
apart the fund does not denote the object of the testator, but merely the means 
by which that object was to be secured. 

I do not see any substantial distinction between this case and May v. Bennett (1). 
There, as in the case before the Court, the question arose between the annuitant 
and the residuary legatee. The testator in that case having directed his executors 
to lay out in what government security they pleased, as much money as would 
produce £54 12s. per year, and having given that annual interest to his wife during 
her life in case she did not marry again, the executors invested in the £5 per cents. 
a sum which yielded dividends exactly equal to the specified income. FKighteen 
years afterwards those dividends were diminished by the conversion of the £5 per 
cents. into £4 per cents., and became therefore insufficient to meet the annuity. 
Lorp Girrorp held that the setting apart the fund was only a means to the end, 
and that if that means failed the intention was that the actual amount of the 
annuity should be made up out of the other assets. What Lorp Grrrorp, M.R., 


said was this (1 Russ. at p. 373): 
“Tf there is any difficulty in making good the difference out of the ceneral 
estate of the testator, she must have the deficiency raised from time to time 
by the sale of parts of the appropriated stock.” 


That is, in my opinion, the equity and the only equity which the annuitant has. 
For I see no principle in saying that where the question is between the annuitant 


EK 


G 





C.A.] WRIGHT ». CALLENDER (Lorp Cranwortu, L.C.) 511 


and those entitled to the residuary estate, the annuitant is entitled to have the 
annuity valued and to be paid the amount of the valuation in respect of his 
annuity. In all the cases which have been cited in support of that view, the 
question has arisen between the annuitant and pecuniary legatees, and not between 
the annuitant and the residuary legatee. But as between an annuitant and 
pecuniary legatees the court holds that there must be an abatement pari passu 
in case of deficiency of assets, and knows of no other way of dealing with the 
subject, or of making the requisite abatement than by means of a valuation. 

No such question arises here, where all that can be asked is payment of the 
annuity, and an investment of the fund by way of security, and in the event of the 
dividends of that fund being insufficient to meet the annual payments in respect 
of the annuity, then to have the deficiency made good from time to time, either 
by a sale of portions of the appropriated stock, or out of any other part of the 
residue which could be made available. It may happen certainly that by this 
means the whole appropriated fund would in the end be exhausted if the annuitant 
lived long enough. In that case the annuitant would be in the situation of any 
other person to whom a testator bequeaths a benefit without leaving assets to 
provide for it. 





KNIGHT-BRUCE, L.J.—It is sufficient to show this to be a case of difficulty, 
that Lorp Cranwortu, L.J., and Kinprrsuey, V.-C., differ in their views of it. In 
electing between the two constructions that have been put upon the language of the 
will before us, my conclusion is in conformity with the judgment which has just 
been pronounced. The opinion formed by me when I first read the will has con- 
tinued unchanged during the argument; it is that the plaintiff is entitled to have 
the will read as if he had been named in it simply and merely as a legatee of an 
annuity of £2 per week for life. I am certainly not disposed at present to direct 
that the annuity should be valued, or to do more than allow the annuitant from 
time to time to break into the capital of the appropriated fund for the purpose of 
making good any deficiency in the dividends to pay his annuity. If the parties 
cannot agree upon the mode of raising the deficiency, the case may be again 
mentioned to the court. 





= 


[The order ultimately made declared that the plaintiff was entitled to be paid 
his annuity in full, and to have the arrears then due, as well as any deficiency in 
the dividends of the appropriated fund to meet the future payments, raised by sale 
from time to time of part of the capital of such fund.] 
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A 
ACKROYD v. SMITH 


[Court or Common Pieas (Maule, Cresswell and Talfourd, JJ.), June 1, 24, 1850] 


[Reported 10 C.B. 164; 19 L.J.C.P. 315; 15 1008s are. 
14 Jur. 1047; 188 E.R. 68] 
Kasement—Right of way—Assignment—Need for right to be for the benefit and B 
enjoyment of land granted. 

A erant of a right of way ‘‘for all purposes” to A. and the occupiers for 
the time being of certain land over a road in a close occupied by B. was inter- 
preted by the court on its true construction as extending to using the road for 
purposes other than those connected with the enjoyment of the land. 

Held: the right purported to be granted, not being connected with the occu- © 
pation of the land, could not be annexed to or incident to it, and so was 
incapable of assignment. 


Notes. Applied: Hill v. Tupper, [1861-73] All E.R. Rep. 696. Considered and 
Explained: Thorpe v. Brumfitt (1878), 8 Ch. App. 650. Distinguished: Simpson v. 
Godmanchester Corpn., [1895-9] All E.R.Rep. 630. Considered: Todrick v. Wes- 
tern National Omnibus Co., [1934] All E.R.Rep. 20. Referred to: Richards v. D 
Harper (1856), 35 L.J.Ex. 1380; London and Westminster Loan and Discount Co. 
v. Drake (1859), 6 C.B.N.S. 798; Bailey v. Stephens (1862), 12 C.B:N.S. 91; Hillis 
vy. Bridgnorth Corpn., (1863), 15 C.B.N.S. 52; Skull v. Glenister (1864), 16 C.B.N.5. 
81; Shuttleworth v. Le Fleming (1865); 19° CB. Nes. 6815 Nuttall v. Bracewell 
(1866), L.R. 2 Exch. 1; Edgar v. English Fisheries Special Comrs. (1870), 23 L.T, 
732; Royal v. Yaxley (1872), 20 W.R. 903; Chesterfield v. Harris, [1908] 2 Ch. 397; E 
A.-G. v. Horne (No. 2), [1918] 2 Ch. 140; Thames Conservators v. Kent, [1913 
2 K.B. 272; Re Ellenborough Park, Re Davies, Powell & Co. v. Maddison, [1955] 
3 All E.R. 667. 

As to the requirement that an easement should be appurtenant to land, see 12 
Hauspury’s Laws (3rd Edn.) 519, 520 and 527; and for cases see 19 Dicest (Repl.) 9 
iver seq. i 
Cases referred to: 

(1) Keppel v. Bailey (1834), 2 My. & K. 517; Coop. temp. Brough. 298; 39 E.R. 

1042, L.C.; 19 Digest (Repl.) 22, 89. 
(2) Weekly v. Wildman (1698), 1 Ld. Raym. 405; 91 11.R. 1169; 19 Digest (Repl.) | 
159, 1048. C 
Also referred to in argument: 

James v. Plant (1886), 4 Ad. & El. 749; 6 Nev. & M.K.B. 282: 6 L.J.Ex. 2698 
111 E.R. 967, Ex. Ch.; 29 Digest (Repl.) 17, 50. 

Allan v. Gomme (1840), 11 Ad. & El. 759; 3 Per. & Dav. 581; 9 L.J.Q.B. 258; 
113 E.R. 602; 19 Digest (Repl.) 124, 777. 

Dand v. Kingscote (1840), 6 M. & W. 174; 2 Ry. & Can. Cas. 27; 9 L.J. fx. 279; ] 
151 E.R. 370; 19 Digest (Repl.) 120, 746. 

Wood v. Leadbitter (1845), 13 M. & W. 838; 14 L.J.Ex. 161; 4 L.7:70.8. 40a8 
9 J.P. 312; 9 Jur. 187; 153 E.R. 351; 19 Digest (Repl.) 26, 115. 

Lawton v. Ward (1696), 1 Ld. Raym. 79; 91 E.R. 946; sub nom. Laughton v. 
Ward, 1 Lut. 111; 19 Digest (Repl.) 14, 35. 

Howell v. King (1674), 1 Mod. Rep. 190; 86 E.R. 821; 19 Digest (Repl.) 14, 34. | 

Senhouse v. Christian (1787), 1 Term Rep. 560; 99 E.R. 1251; 19 Digest (Repl.) | 
123, 768. 

Cowling v. Higginson (1838), 4 M. & W. 245; 1 Horn & H. 269; 7 L.J.Ex. 260; 
150 E.R. 1420; 19 Digest (Repl.) 122, 754. 

Simpson v. Lewthwaite (18382), 3 B. & Ad. 226; 1 L.J.K.B. 126; 110 ba 
19 Digest (Repl.) 188, 565. 

Staple v. Heydon (1708), 6 Mod. Rep. 1; 2 Ld. Raym. 922; 3 Salk. 121; 87 E.R: 
768; 19 Digest (Repl.) 100, 594. 
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SA oRouse v. Bardin (1790), 1 Hy. Bl. 851; 126 E.R. 206; 26 Digest (Repl.) 826, 441. 
Godley v. Frith (1609), Yelv. 159; 80 E.R. 106; 19 Digest (Repl.) 8, 6. 
Dovastian v. Payne (1795), 2 Hy. Bl. 527; 126 E.R. 684; 26 Digest (Repl.) 326, 
443, 
Barlow v. Rhodes (1883), 1 Cr. & M. 489; 8 Tyr. 280; 2 L.J.Ex. 91; 149 E.R. 
471; 19 Digest (Repl.) 82, 154. 
B Tomlinson v. Day (1821), 2 Brod. & Bing. 680; 5 Moore, C.P. 558; 129 E.R. 
1128; 31 Digest (Repl.) 810, 4476. 
Fitch v. Rawling (1795), 2 Hy. Bl. 893; 126 E.R. 614; 17 Digest (Repl.) 15, 165. 


Demurrer in an action of trespass, for breaking and entering a close of the 
plaintiff in the parish of Bradford, in the county of York (describing it by abuttals), 

(i and by feet and walking, and with horses, carts, and carriages, damaging and spoil- 

ing the grass, etc. 

The defendants, in their plea, stated that long before and at the time of com- 
mitting the alleged trespasses in the declaration mentioned, and at the time of 
making the release and grant hereafter mentioned, there was and henceforth 
hitherto has been and still is, and at the several times was in and upon the said 

D close, in which, etc., a certain road, running between another road, called the 
Bradford turnpike road, and a lane, called Lagrane Lane; and that long before 
and at the time of making the indenture of release and grant hereafter mentioned, 
to wit, on Sept. 27, 1837, one E. C. Lister was seised in his demesne as of fee, as 
well of the soil of the road in this plea first mentioned as of and in the close in 
which, etc., and that before the time of committing the trespasses the said E. C. 

E Lister was also seised in his demesne as of fee of and in the lands, tenements, and 
hereditaments and premises hereinafter next named, and being so seised in, ete., 
he, by lease and release, conveyed to John Smith and his heirs, to the use of him 
and his heirs and assigns for ever, a certain close and plots and parcels of land; 
and the said E. C. Lister did in and by the said last-mentioned indenture grant 
to the said John Smith, his heirs and assigns, that he and they respectively, being 

F Owners and occupiers for the time being of the said closes, so released as aforesaid, 
and all other persons having occasion to resort thereto, should have the right and 
privilege of passing and re-passing with or without horses, cattle, carts, and 
carriages, for all purposes, in, over, along, and through a certain road running 
between the Bradford turnpike road and Lagrane Lane, or in, over, and through 
some other road in the same direction, formed by and at the expense of the said 
plaintiff, his heirs and assigns, such other road, nevertheless, passing the said last 
corner of the said villas of the said plaintiff, he, the said J. Smith, his heirs, and 
assigns, paying to the said plaintiff, his heirs, and assigns, a proportional part of 
such expense of repairing the said road, according to the use thereof by him or 
them, not exceeding the actual damage done to the road by the wear and tear 
thereof by the said J. Smith, his heirs and assigns. 

j The plea then deduced a title in Samuel Smith, who had a life interest in one 
moiety of the lands and tenements, hereditaments, and appurtenances, and in 
Thomas Smith, to an estate in fee in the other moiety thereof, and alleged posses- 
sion before and at the material time. And the said defendants, being SO seilsed as 
Owners as aforesaid, and being in and having such possession and occupation as afore- 
Said, and having occasion for their own purposes to use the road, or privilege in 

T that behalf, granted and conveyed in and by the indenture of release and crant in 
such plea first mentioned, did on foot, and with their horses, etc.. at the said several 
times, etc., pass and re-pass, for the purposes of them, the defendants. in, over, 
and along, and through the road in this plea first mentioned, so being, as aforesaid, 
im and upon the said close, in which, etc., as they lawfully might. 

‘The plaintiff prayed over of the deed, which was a deed between the plaintiff of 
the first part, Richard Tolson of the second part, FE. C. Lister (to whom the plain- 
tiff had mortgaged the premises) of the third part, Samuel Smith and Thomas 
Smith of the fourth part, and John Smith of the fifth part. The plaintiff was the 


nei 
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mortgagor, and, as well as Lister, was made a conveying, granting, and covenant- A — 


ing party, and that is the reason why it is stated in the plea that the plaintiff 
granted the privilege mentioned that the plea set up as an answer to the 
action. Then he set out the deed on oyer, and demurred, assigning for causes, 
among others, that the plea did not show that the trespasses justified were com- 
mitted in going to or from the premises conveyed, or that they were in any way 
connected with the enjoyment of such premises. Joinder in demurrer. 


Tomlinson, for the plaintiff, supported the demurrer. 
T. Ff. Ellis for the defendants. 


June 24,1850. CRESSWELL, J., delivered the following judgment of the court, 
in which, after stating the pleadings as above, he proceeded.—In support of the 
demurrer it was contended, first, that the way granted was only for purposes 
connected with the occupation of the land conveyed, and, therefore, was not suffi- 
cient to support the justification pleaded; and, secondly, if the grant gave to the 
grantee a right of using the road for all purposes, although they might not be in any 
way connected with the enjoyment of the land, it would not pass to the assignee 
of the land, and, therefore, that the defendant could not claim as under a conveyance 
of the land with the appurtenances. On the other hand, it was contended that the 
right of way created by the deed might be assigned by deed together with the 
land, and was ample enough to maintain the justification pleaded. 

Upon consideration, we have come to the conclusion that the plaintiff is entitled 
to our judgment on the demurrer. If the right corresponding with the deed set out 
was only to use the road in question for purposes connected with the occupation 
and enjoyment of the land conveyed, it does not justify the acts confessed by the 
plea; but if the grant was more ample, and extended to using the road for purposes 
other than purposes connected with the enjoyment of the land, and this, we think, 
is the true construction of it, it becomes unnecessary to decide whether the assignee 
of the land and appurtenances would be entitled to it. In Keppel v. Bailey (1), 
the subject of covenants running with the land was fully considered by Lorp 
Broveuim, L.C., and the leading cases on the subject are collected in his judgment. 
He there says (2 My. & K. at p. 537): 


“The covenant [that is, such as will run with the land} must be of such a 
nature as ‘to inhere with the land,’ to use the language of some cases; or ‘it 
must concern the demised premises, and the mode of occupying them,’ as is 
laid down in others: ‘it must be quodam modo annexed and appurtenant to 
them,’ as one authority has it; or, as another says, ‘it must both concern the 
thing demised and tend to support it and support the reversioner’s estate.’’ 


The privilege or right in question does not inhere to the land; it does not concern 
the premises conveyed or the mode of occupying them. It is not appurtenant to 
them. A covenant, therefore, that such a right should be enjoyed, would not run 
with the land. Upon the same principle, it appears to us that such a right, un- 
connected with the enjoyment or occupation of the land, cannot be annexed to and 
incident to it; nor can it, while appendant to the house or land, be conveyed away 
or enjoyed in gross, for no one can have such a way but he who has the land to 
which it is appendant. Brookr’s ABRIDGEMENT, ‘“‘Grant,’’ 180. If a way is granted 
in gross it is personal only, and cannot be assigned. So common in gross sans 
nombre may be granted, but cannot be granted over: per Tresy, C.J., in Weekly v. 
Wildman (2). It is not in the power of the vendor to create any rights not con- 
nected with the use or enjoyment of the land and annexed to it, nor can the owner 
of the land render it subject to a new species of burthen, so as to bind it in the 
hands of an assignee. ‘‘Incidents of a novel kind cannot be devised and attached 
to property at the fancy or caprice of any owner’’: per Lorp BrovuGHam in Keppel 
v. Bailey (1). 

The principle is sufficient to dispose of the present case. It would be a novel 
incident annexed to the land that the owner and occupier should, for purposes 
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wholly unconnected with the land, and merely because he is owner and occupier, 
have a right of road over other land, and it seems to us that a grant of such a 
privilege or easement can no more be annexed, so as to pass with the land, than 
a covenant for any collateral matter. 

The defendants, therefore, as assignees, cannot avail themselves of the grant to 
John Smith, and our judgment must be for the plaintiff. 


Judgment for plaintiff. 


GALSWORTHY v. STRUTT 


[Court oF Exxcueguer (Pollock, C.B., Parke, Alderson and Platt, BB.), Janu- 
ary 14, 1848] 


[Reported 1 Exch. 659; 17 L.J.Ex. 226; 10 L.T.0.S. 829; 
154 E.R. 280] 


Contract—Breach—Damages—Liquidated damages or penalty—Sum fixed for 
breach of agreement—Damage provided against uncertain. 

Where a contract contains a provision for the payment of a specified sum for 

the breach of a covenant or covenants therein and the damage provided against 

is altogether uncertain the sum specified is to be taken as liquidated damages. 


Contract—Illegality—Restraint of trade—Restraint on exercise of profession— 
Solicitor—Covenant not to practice within specified distance, nor solicit clients 
of covenantee—Breach—Liquidated damages. 

By a deed for the dissolution of partnership between the plaintiff and the 
defendant the defendant covenanted that he would not at any time thereafter 
within the next seven years, either by himself or in co-partnership with another, 
carry on the business of an attorney or solicitor within a distance of fifty miles 
from a named place, nor interfere with, solicit, or influence the clients of the 
late co-partnership, and that, if he should in any respect infringe that covenant, 
he should immediately thereon pay to the plaintiff the sum of £1,000, as and 
for liquidated damages, and not by way of penalty : 

Held: on the construction of this covenant this sum of £1,000 was to be con- 
sidered as liquidated damages and not as a penalty. 


Notes. Considered: Re Newman, Ex parte Capper (1876), 4 Ch.D. 7 24; Stegmann 
v. O'Connor (1899), 80 L.T. 234. Referred to: Mercer v. Irving (1858), E.B. & E. 
563; Betts v. Burch (1859), 4 H. & N. 506; Wallis v. Smith (1882), 21 Ch.D. 243. 

Bs to liquidated damages or penalty, see 11 Haussury’s Laws (3rd E dn.) 298 
et seq.; and for cases see 17 Dicust (Repl.) 164 et seq. 


Cases referred to: 

(1) Lowe v. Peers (1770), 4 Burr. 2225; Wilm. 864; 98 E.R. 160; 12 Digest 
(Repl.) 278, 2131. | 

(2) Kemble v. Farren (1829), 6 Bing. 141; 3 Moo. & P. 425; 7 L.J.0.8.C.P. 258; 
130 IX.R. 1234; 17 Digest (Repl.) 157; 546. 

(3) Astley v. don (1801), 2 Bos. & P. 346: 126 E.R. 1318; 17 Digest (Repl.) 
150, 495. 

(4) er v. Flintoff (1842), 9 M. & W. 678; 11 L.J.Ex. 270; 152 E.R. 287; 
17 Digest (Repl.) 158, 550. 

(5) ae v. Drake (1841), 8M. & W. 846. 
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(6) Green v. Price (1845), 13 M. & W. 695; 17 Digest (Repl.) 153, 516. 
(7) Rawlinson v. Clarke (1845), 14 M. & W. 187; 14 L.J.Ex. 364; 5 L.T.0.5. 200; 
153 E.R. 442; 17 Digest (Repl.) 161, 579. 


Also referred to in argument : 
Boys v. Ancell (1839), 5 Bing.N.C. 390; 2 Arn. 9; 7 Scott, 864; 8 L.J.C.P. 267; 
3 Jur. 316; 182 E.R. 1149; 17 Digest (Repl.) 155, 527. 


Application by the defendant for a rule nisi to set aside a verdict for the plaintiff 
given by Pottocx, C.B., and a jury and enter a nonsuit, in an action on a covenant. 

The deed for the dissolution of a co-partnership between the plaintiff and the 
defendant as attornies and solicitors, dated June 19, 1841, contained the follow- 
ing covenant and proviso: 

‘‘And the said John Strutt doth hereby covenant, promise, and agree to and 

with the said John Galsworthy, that... John Strutt shall not nor will, at any 

time or times hereafter within the next seven years, directly or indirectly, either 
by himself or in co-partnership with another or others, carry on the said | 
practice, profession, or business of an attorney or solicitor within the distance 
of fifty miles from Ely Place aforesaid, (save as hereinafter mentioned), nor 
interfere with, solicit, or influence the clients of the said late co-partnership ; 
and if... John Strutt shall in any respect infringe the present covenant, then 
and in such case he... shall immediately thereupon pay to the said John 
Galsworthy, his executors, or administrators, the sum of £1,000, as and for 
liquidated damages, and not by way of penalty: provided always, nevertheless, 
that... John Strutt shall not be prevented from transacting any matter of 
business, or being concerned for any person or persons, not being a client or 
clients of the said co-partnership, and upon his remaining properly qualified 
as an attorney and solicitor, through or by means of the said John Galsworthy 
as his agent, upon the usual terms, and upon the like charges and costs as are 
usually paid and allowed by attornies and solicitors to their agents.”’ 
The declaration contained an averment of general performance on the part of the 
plaintiff, and concluded that the defendant, after the making of the indenture, 
and before the commencement of the suit, on various occasions within seven years 
following the date of the indenture, and before the commencement of the suit, 
carried on the practice, profession, or business of an attorney or solicitor within 
the distance of fifty miles from Ely Place namely, in Westminster, otherwise than 
through or by means of the plaintiff, as the defendant’s agent; and that, although 
the defendant had infringed his covenant, he had not paid the sum of £1,000. 
To this breach the defendant pleaded payment into court of £50. The plaintiff 
replied damages ultra, and on this replication issue was Joined. 

At the trial before Potmockx, C.B., no evidence was offered by either party, but 
it was contended by the plaintiff that by the terms of the deed he was entitled to 
the full sum of £1,000 therein specified. A verdict by consent was thereon entered 
for the plaintiff for £950, leave being reserved to the defendant to move to enter 
a nonsuit. 

Jervis, Q.C., for the defendant, moved for a nonsuit.—The simple question is, 
whether, on the true construction of this covenant, the sum of £1,000 mentioned in 
it is to be taken as a penalty, or by way of liquidated damages. The defendant 
contends for the former construction, as being the correct one. 


PARKE, B.—I entertain no doubt in the present case that the rule ought to be 
refused. It is an action brought on a covenant to pay one sum of £1,000, on the 
result of each of several events, one of which is that the defendant should set up 
in business or practise as an attorney within fifty miles of Ely Place, at any time 
or times within the space of seven years. Another event is that he should at any 
time interfere with or solicit the clients of the late co-partnership. Then follows 
the stipulation that the defendant should, in either of those cases, pay one sum 


of £1,000. 
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I take it to be clear that, on the true construction of this eovenant, the defendant 
would not be bound to pay more than £1,000, that is, in case he should violate 
either of those two or three matters mentioned in the covenant. These matters are 
each of them incapable of exact estimation. It cannot be said what damage a 
person may sustain by another setting up in business within a limited period of 
time or distance, nor how much he may be injured by the loss of one of his clients. 
The loss may be either great or small and, therefore, in order to avoid all dispute, 
the parties are content to fix a certain sum, namely, the sum they have mentioned 
in express terms in their agreement. 

There is much good sense in what Lorp MansFietp said in Lowe v. Peers (1) 
(4 Burr. at pp. 2228-9) : 


‘And upon this distinction they proceed in courts of equity. They will relieve 
against a penalty upon a compensation. But where the covenant is to pay a 
particular liquidated sum, a court of equity cannot make a new covenant for a 
man; nor is there any room for compensation or relief. As in leases contain- 
ing a covenant against plowing up meadow, if the covenant be ‘not to plow,’ 
and there be a penalty, a court of equity will relieve against the penalty, or 
will go even farther than that (to preserve the substance of the agreement) : 
but if it is worded, ‘to pay £5 an acre for every acre plowed up,’ there is no 
alternative, no room for any relief against it, no compensation; it is the sub- 
stance of the agreement. Here the specified sum of £1,000 is found in damages. 
It is the particular liquidated sum fixed and agreed upon between the parties, 
and is, therefore, the proper quantum of the damages. ...It is, therefore, 
clear, that where the precise sum is not the essence of the agreement, the quan- 
tum of the damages may be assessed by the jury; but where the precise sum 
is fixed and agreed upon between the parties, that very sum is the ascertained 
damage, and the jury are confined to it.”’ 


It is perfectly competent to parties to make a stipulation to pay a fixed sum for 
the breach of a covenant, the damage arising from which it is extremely difficult to 
ascertain; and I think that it is not an unreasonable stipulation which the defen- 
dant has made, that he should pay £1,000 in the event of either of the matters 
mentioned in this agreement. 

It is said, however, that we are bound by the law, as laid down in Kemble v. 
larren (2), to hold that where a sum is to be paid on the event of several different 
matters, to none of which the sum mentioned is precisely fixed, the sum is to be 
taken as a penalty, and the words ‘‘liquidated damages’’ are to be rejected. We 
have certainly always abided by the doctrine there laid down and I do not think 
it interferes with our opinion in the present case. Trnpau. C.J., in delivering the 
judgment of the court in that case says (6 Bing. at pp. 147, 148): 


“It is undoubtedly difficult to suppose any words more precise or explicit than 
those used in the agreement, the same declaring not only affirmatively that the 
sum of £1,000 should be taken as liquidated damages, but negatively also, that 
it should not be considered as a penalty, or in the nature thereof; and if the 
clause had been limited to breaches which were of an uncertain nature and 
amount, we should have thought it would have had the effect of ascertaining 
the damages upon any such breach at £1,000. . . . In many cases such an agree- 
ment fixes that which is almost impossible to be accurately ascertained; and 
in all cases it saves the expense and difficulty of bringing witnesses to that 
point. But in the present case the clause is not so confined; it extends to the 
breach of any stipulation by either party. If, therefore, on the one hand, the 
plaintiff had neglected to make a single payment of £3 6s. 8d, per day; or, 
on the other hand, the defendant had refused to conform to any usual regula- 
tion of the theatre, however minute or unimportant, it must have been con. 
cluded that the clause in question in either case would have given the stipu- 
lated damages of £1,000. But that a very large sum should become imme. 
diately payable, in consequence of the non-payment of a very small sum, and 
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that the former should not be considered as a penalty, appears to be a contra- 
diction in terms.”’ 


He then afterwards says (ibid. at p. 148): 


“It has been argued at the Bar that the liquidated damages apply to those 
breaches of the agreement only which are in their nature uncertain, leaving 
those which are certain to a distinct remedy by the verdict of a jury. But we 
can only say, if such is the intention of the parties, they have not expressed 
it; but have made the clause relate, by express and positive terms, to all 
breaches of every kind. We cannot, therefore, distinguish this case, in prin- 
ciple, from that of Astley v. Weldon (8).”’ 


I take that to be the correct exposition of the rule. It would be competent for the 
parties to make a stipulation to pay a certain sum on the non-performance OL 8 
covenant to pay a smaller sum but they must do so in express terms; and if that 
be done, I do not see how the courts can avoid giving effect to such a contract. 
The rule is correctly laid down in Kemble v. Farren (2); and I said in Horner v. 
Flintoff (4) and Beckham v. Drake (5), that we were bound by that decision. In 
the more recent case, Green v. Price (6) I said (13 M. & W. at p. 701): 


“The principle is, that, although the parties may have used the term ‘liqui- 
dated damages,’ yet if the court can see, upon the whole of the instrument 
taken together, that there was no intention that the entire sum should be paid 
absolutely on non-performance of any of the stipulations of the deed, they will 
reject the words, and consider it as being in the nature of a penalty only; 


Auperson, B., there said (ibid. at p. 702): 


“But where the damage is altogether uncertain, and yet a definite sum of 
money is expressly made payable in respect of it, by way of liquidated damages, 
those words must be read in their ordinary sense, and cannot be construed to 
import a penalty.’’ 

The law is correctly laid down in that case. 

Here a sum of money is to be paid by the defendant for setting up in business 
within certain limits and within a certain time. The damage incurred may be 
very different, according to the time when the defendant sets up in business, 
whether it be near the beginning or end of the time. Parties are bound by their 
contracts, if those contracts be clearly made. It is clear that the defendant 
stipulated to pay £1,000 for the breach of any one of the conditions mentioned ; 
and they are such that the damage arising from the violation of any of them 
cannot be exactly estimated beforehand. It is entirely a question of construction, 
and for the court to ascertain the intention of the parties and the meaning of the 
words they have used. 


ALDERSON, B.—I am of the same opinion. It seems to me that on looking 
at the several cases which have been decided on this subject, the rule is clear, 
although perhaps it may not have been so distinctly expressed as could be wished. 
It is entirely a question of construction. The rule seems to be that where there 
are many and different stipulations in an agreement, the breach of any of which 
gives rise to a definite amount of damage, and for which a disproportionate sum is 
annexed, it is not reasonable to hold that the parties intended the whole amount to 
be paid. In Kemble v. Farren (2), it was not reasonable to suppose that the 
parties intended that £1 000 should be paid on the non-payment of £3 6s. 8d. only. 
So in Beckham v. Drake (5), it was not reasonable to infer that the amount assigned 
as liquidated damage should be awarded for a breach of covenant of which the 
actual amount, as apparent on the face of the instrument itself, was only £38 3s. ; 
and, therefore, the court, in that case, construed the sum to be a penalty and not 
liquidated damages. 

Where, however, the damage cannot be ascertained, what absurdity is there in 
a party saying there shall be a fixed sum? Therefore, in such case, the courts 
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may give the words their plain and ordinary meaning. The amount of damage 
which a person might sustain by another’s practising within fifty miles for the 
period of seven years, would not be the same in amount as if he were to practise 
within forty miles or next door, nor the same if he had set up in business in the 
first, second, or sixth year. In one case the damages might be small, and in the 
other large; but the parties have agreed to a certain fixed sum in order to prevent 
the necessity of being at the expense of procuring the attendance of witnesses for 
the purpose of giving evidence on those matters. 

If, in Kemble v. Farren (2), it had been stipulated that for the breach by the 
non-payment of the agreed amount, there should be £1,000 paid as liquidated 
damages, I am not prepared to say that the party would not have been bound to 
that precise sum. Green v. Price (6), which was followed by Rawlinson v. Clarke 
(7), in which the same principle was acted on, is not distinguishable from the 
present. 


PLATT, B.—I am of the same opinion; and I concur with Parke, B., in the 
limitations he has applied to this case. If all the damages are uncertain and 
general, there is no reason to alter the distinct words of the contract entered into 
by the parties. Here it is clear that the covenant, on the breach of which this 
sum is to be paid, was to protect the plaintiff’s business from the interference of 
the defendant. It is clear that such is the substance of the intention of the parties; 
and it was, therefore, agreed that in the event of any one of the acts stipulated ~ 
against being done by the defendant, then he should be liable to pay the sum of 
£1,000 as liquidated damages. I am unable to distinguish this case from Rawlin- 
son v. Clarke (7). I think, therefore, that the sum recovered was right, and that 
there ought to be no rule. 


POLLOCK, C.B.—TI entirely agree with the rest of the court. I think that this 
matter has already been decided. Kemble v. Farren (2) is a direct authority 
that where the injury provided against is altogether uncertain, the sum specified 
is to be taken as liquidated damages. The rule is correctly laid down by Trypat, 
C.J., in that case; and I think that the present falls entirely within the principle 
there laid down. I concur with the rest of the court in thinking that there ought 
to be no rule. 


Rule refused. 
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A 
GURNEY AND OTHERS v. BEHREND 


[Court or QuEeEeNn’s Bencn (Lord Campbell, C.J., Wightman, Erle and Cromp- 
ton, JJ.), May 2, 8, 1854] 


[Reported 3 E. & B. 622; 23 L.J.Q.B. 265; 23 L.T.0.5. 89; 
18 Jur. 856; 2 W.R. 425; 118 E.R. 1275] B 
Shipping—Stoppage in transitu—Bill of lading—Transfer—Bona fide transferee— 

Title to cargo—Right of unpaid vendor of cargo to stop in transitu. 

The bona fide transferee for value of a bill of lading endorsed by the shipper 
or his consignee and put into circulation by the authority of the shipper or his 
consignee has an absolute title to the cargo free from the equitable right of 
the unpaid vendor to stop in transitu as against the purchaser. 


Notes. Considered: The Tigress (1863), Brown. & Lush. 38; Pease v. Gloahec, 
The Marie Joseph (1866), L.R. 1 P.C. 219; Coventry v. Gladstone (1867), L.R. 4 
Eg. 498. Applied: The Argentina (1867), L.R. 1 Ad. & El. 370. Referred to: 
Shepherd v. Harrison (1869), L.R. 4 Q.B. 196; Leask v. Scott Bros. (1877), 46 | 
L.J.Q.B. 576; Glyn, Mills ¢ Co. v. East and West India Dock Co. (1882), 47 L.T. D 
309. 

As to bills of lading, see 835 Hanspury’s Laws (8rd Edn.) 828 et seq.; and for 
cases see 41 Dicrst 385 et seq. 


Case referred to: | 
(1) Lickbarrow v. Mason (1787), 2 Term Rep. 63; 100 I..R. 35; on appeal sub E. 
nom. Mason v. Lickbarrow (1790), 1 Hy. Bl. 357, Ex. Ch.; sub nom. | 
Lickbarrow v. Mason (1798), 4 Bro. Parl. Cas. 57; 6 Kast, 22 n., H.L.; 
subsequent proceedings (1794), 5 Term Rep. 683; 39 Digest (Repl.) 750, 

2279. 


Also referred to in argument : | 

Key v. Cotesworth (1852), 7 Exch. 595; 22 L.J.Ex. 4; 19 L.T.0.8. 145; F } 
155 E.R. 1085; 39 Digest (Repl.) 635, 1456. 

Turner v. Liverpool Docks Trustees (1851), 6 Exch. 543; 20 L.J.Ex. 893; 17 
L.T.0.S. 212; 155 E.R. 659, Ex. Ch.; 39 Digest (Repl.) 631, 1426. 

Newsom v. Thornton (1805), 6 East, 17; 2 Smith, K.B. 207; 102 E.R. 1189; 41 
Digest 386, 2306. 

Jenkyns v. Brown (1849), 14 Q.B. 496; 19 L.J.Q.B. 286; 14 1.7.0.5, 395; 14 Jur. G. 
505; 117 E.R. 193; 39 Digest (Repl.) 630, 1420. 

Howes v. Ball (1827), 7 B. & C. 481; 1 Man. & Ry.K.B. 288; 6 1d OS eee 
106; 108 E.R. 802; 39 Digest (Repl.) 779, 2549. 

Brandt v. Bowlby (1831), 2 B. & Ad. 982; 1 L.J.K.B. 14; 109 E.R. 1389; 39 
Digest (Repl.) 638, 1474. | 

Barrow v. Coles (1811), 8 Camp. 92; 170 E.R. 1816, N.P.; 39 Digest (Repl.) 633, Hy] 
1439. 


Case Stated in an action of trover for a cargo of wheat. Pleas, not guilty and 
not possessed. At the trial before Lorp CAMPBELL, C.J., a verdict was found for 
the plaintiffs, with damages £3,725, subject to the opinion of the court on a Case. 

The plaintiffs, during the transactions hereinafter mentioned, carried on business [| _ 
in London, under the firm of Overend, Gurney & Co., as money-dealers; and it was 
part of their usual business to make advances to merchants and others on the 
security of bills of lading and other documents representing value. The defendants 
were at the same time merchants at Dantzic, carrying on business under the firm 
of T. Behrend & Co. Coventry & Sheppard were at the same time corn-factors 
in the city of London. The plaintiffs had, for a considerable time previously to 
Jan. 8, 1853, been in the habit of making advances to Coventry & Sheppard, on 
the security of bills of lading of cargoes of corn; and the course of business generally 
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adopted with reference to those advances, was for Coventry & Sheppard to submit 
to the plaintiffs, for approval, a note of the securities together with the securities 
themselves on which the advance was required; and, if approved by the plaintiffs, 
the advance was made, the plaintiffs calculating from the value of the cargo, as 
appearing from the bill of lading, the sum they could prudently advance on the 
proposed security. The defendants were the shippers of the wheat. (A copy of the 
bill of lading was inserted in the Case, but there was nothing special in the terms 
of it.) On the approval by the plaintiffs of the bill of lading so handed to them 
as aforesaid, they advanced to Coventry and Sheppard the sum of £3,400, and 
obtained from them an acknowledgment or borrowed note, as they were in the 
habit of doing on like occasions. The money was paid by the plaintiffs’ cheque on 
Jan. 8 in favour of Coventry & Sheppard. The advance was made by the plaintiffs 
on the bill of lading in the ordinary course of their business, and was such as they 
had been in the habit of making to Coventry & Sheppard. The plaintiffs had ever 
since held the bill of lading as a security for their advance. The Ernte arrived in 
the Thames on Feb. 2, 1853, when the wheat was taken possession of in the ship 
by the defendants before any other person had taken possession of it; they paid 
the freight, obtained delivery from the captain, and kept the wheat and refused to 


deliver it up to the plaintiffs—which was the conversion complained of. 


Mr. Robert Ferdinand Pries was, for some years previously to and during the 
transactions hereinafter mentioned, a corn-merchant in a very large way of business 
in London, in the habit of receiving large shipments of wheat from abroad, and was 
in good credit down to the evening of Jan. 8, 1853, when he was arrested on a 
criminal charge not connected with the bill of lading in question. He never re- 
sumed business, and was shortly afterwards made bankrupt. Coventry & Sheppard 
had been employed for many years by Pries as his factors, and as such had very 
large transactions with him, and were in the habit, in the usual way of their 
business, of making him advances from time to time on receiving bills of lading 
deposited at the time, or on his promise to deposit further bills of lading of expected 
cargoes when they arrived. The cargoes, as they came forward, were from time 
to time disposed of by them, and the proceeds were placed to Pries’s credit less 
commission and expenses. Coventry & Sheppard were in the habit, on receiving 
the bills of lading, of getting advances from the plaintiffs on deposit. 

On Nov. 26, 1852, Coventry & Sheppard were promised by Pries bills of lading 
of the Johannes and the Diana, and on that day they advanced £3,000. On Dee. 16 
they were promised the Kleine Marie, and thereupon advanced £3,000. On Dec. 20 
they were promised the bill of lading of the Martha, and thereupon advanced £3,500. 
On Dec. 22, 1852, Pries deposited with Coventry & Sheppard bills of lading of 
cargoes by the four vessels, viz., the Martha, Johannes, Diana, and Marie, covering 
about 2,800 quarters of corn, which had previously been promised on advances 
made, and stated that he expected a cargo of wheat from Dantzic by the Ernte. 
then in the course of shipment, and also five other cargoes by other vessels, and 
that Coventry & Sheppard should have the bills of lading of such wheat when thev 
were received; and he then applied for a further advance. At the same time Pries 
handed to Coventry & Sheppard, in the usual way, a slip, stating the particulars of 
the cargo of the ship Ernte, for the purpose of their getting it assured, which they 
thereupon did. 

On the faith of Pries’s promise to deposit the said six bills of lading on arrival, 
Coventry & Sheppard on Dec. 22, 1852, made him a further advance of £7,000. 
Between Dec. 22, 1852, and Jan. 8, 1853, Pries handed over to Coventry & Sheppard 
four of the bills of lading promised to them on Dec. 22, but not the Ernte’s: and 
during that period he obtained further advances from Coventry & Sheppard to the 
amount of £49,300 on similar securities. On Jan. 8, 1853, Pries handed to Coventry 
& Sheppard the bill of lading of the Ernte, bearing the endorsement of the defen. 
dants as already set forth; and at the same time he applied for a further large 
advance, and thereupon obtained from Coventry & Sheppard a further advance of 
£600, they declining further to increase their advances without additional security. 
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Coventry & Sheppard on the same day (Jan. 8, 1853) took the bill of lading of the 
Ernte to the plaintiffs, and obtained from them the advance already mentioned. 

It appeared at the trial that Coventry & Sheppard’s advances to Pries had not 
been paid, and that their securities had not been realised, and that it was uncertain 
whether they would realise enough to cover what was due to them by Pries. The 
cargo was bought of the defendants by EK. Werthemann, a merchant of Amsterdam. 
Werthemann, in point of fact, bought the corn for Pries; but that fact was unknown 
to the defendants. They only knew Werthemann in the transaction, and payment 
of the price, at the rate of 40s. per quarter was to be made in the manner stated 
in the following letters. Collmann & Stolterfoht, mentioned in these letters, were 
a firm in a large way of business in London, as merchants and commission-agents, 
who had had very large dealings with Pries during the time he was in business. 

On Dec. 31, 1852, Werthemann wrote and sent the following letter to Collmann & 
Stolterfoht : 


‘‘Messrs. Collmann & Stolterfoht, London. 
Amsterdam, Dec. 31, 1852. 
By order and for account of Mr. Robert IF’. Pries, I beg to inform you that 
I have opened a credit with your house in favour of Messrs. Th. Behrend & Co. 
for £10,000—Ten thousand pounds. I, therefore, request you to favour the 
drafts at 2 m—d. of said Dantzic friends for this amount against bills of 
lading of wheat at the rate of 40s. per quarter, and to debit Mr. Robert F. Pries 
for them. 
EX. WERTHEMANN.”’ 
On Jan. 4, 1853, the defendants forwarded the bill of lading of the Ernte to Coll- 
mann & Stolterfoht, in the following letter : 
“Messrs. Collmann & Stolterfoht, London. 
Dantzic, Jan. 4, 1853. 
According to instructions from Mr. E. Werthemann, Amsterdam, we have 
the pleasure of handing you enclosed bill of lading of 9,200 scheffels of wheat, 
with 200 bags and 700 mats, by the ship Ernte, Captain Zielcke, to that port, 
and request you to follow the instructions of said Amsterdam friend respecting 
these documents by whose order and for whose account we have today taken 
the liberty of valuing on you £3,418 2 m—d. R. Warschawr & Co., which drafts 
we recommend to your kind protection for account of Mr. EK. Werthemann. 
TH. BEHREND & Co.”’ 


This letter was received by Collmann & Co. (with the bill of lading) on Jan. 7, 
and they replied to it on Jan. 8 by the following letter : 
‘Messrs. Th. Behrend & Co., Dantzic. 
London, Jan. 8, 1853. 
“Your favour of 4th inst. came to hand with b.l. 9,200 scheffels of wheat, 
shipped by order of Mr. E. Werthemann in Amsterdam, to this port, per Hrnte, 
Captain Zielcke, with which document we shall follow the orders of said friend. 
Your draft on us against this shipment, amounting to £3,418 2 m—d. will be 
promptly protected on presentation for account of Mr. Kk. Werthemann. 
CoLLMANN & STOLTERFOHT.’ 


9 


On the same day, Jan. 8 (a Saturday), the defendants’ drafts for £3,418, drawn 
conformably to the letters, were left by the defendants’ agents, Hambro’ & Son of 
London, at the counting-house of Collmann & Stolterfoht for acceptance, according 
to the usual and ordinary custom in cases where bills of exchange are left for 
acceptance. On the morning of Monday, Jan. 10, in accordance with the custom 
‘n such cases, a clerk of Hambro’ & Son called at the counting-house of Collmann 
& Stolterfoht for the bills of exchange, when they were handed to him dishonoured, 
and without even having been accepted. On the bills of exchange being returned 
to Hambro’ & Son, dishonoured, on Monday, Jan. 10, they demanded of Collmann & 
Stolterfoht the return of the bill of lading also; but it was not then, or at any time 
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afterwards, returned to them, or to the defendants. It appeared in evidence at the 
trial that the bill of lading was in Collmann & Stolterfoht’s possession on the 
morning of Saturday, Jan. 8. On Jan. 10 Coventry & Sheppard had notice from 
Collmann & Stolterfoht that they, Collman & Stolterfoht, claimed the bill of lading. 
On the same Jan. 10 Collmann & Stolterfoht stopped payment; Werthemann also 
stopped payment. The defendants had never been paid any part of the price of the 
wheat. 

The question for the opinion of the court was whether the plaintiffs were entitled 
in this action to recover the value of the wheat, less the freight and charges paid 
by the defendants. If they are, then the verdict was to stand for the plaintiffs for 
£3,725; otherwise a nonsuit or verdict for the defendants was to be entered, as the 
court might direct. 


Willes for the plaintiffs. 
Bramwell for the defendants. 


Cur ddv.wult, 

May 3, 1854. LORD CAMPBELL, C.J., delivered the following judgment of 
the court.—We think that the only question in this case is whether the defendants 
had a right to stop in transitu the cargo of the Ernte on Feb. 2, when they took 
possession of it. We cannot doubt that, subject to the right of stopping in transitu, 
the property vested in the vendee when the cargo had been loaded at Dantzic and 
the endorsed bill of lading had been sent off by the defendants to Collmann & Stolter- 
foht; nor does there seem to us to be any ground for contending that the defendants 
afterwards continued in possession of the cargo. They had chartered the ship, that 
is, they had entered into a contract with the captain that he would carry the cargo 
in the ship from Dantzie to London; but the ship was not theirs, and he, the 
captain, was bailee of the cargo, and it was in the possession of the captain. There 
can be no len without possession; and the claim of the defendants to lien, as 
unpaid vendors, is quite unsupportable. From such considerations the equitable 
right of an unpaid vendor to stop in transitu took its origin; this right would have 
been wholly unnecessary if the goods while in transitu could be considered in the 
possession of the vendor. 

Prima facie, the defendants had a right to stop the wheat on Feb. 2, for it was 
still in transitu, and they were unpaid vendors. The onus lies on the plaintiffs 
to prove that they had become the owners, and that the right to stop in transitu was 
gone. Tor this purpose it is not enough that they had become bona fide holders of the 
endorsed bill of lading for valuable consideration. A bill of lading is not, like a bill 
of exchange or promissory note, a negotiable instrument which passes by mere 
delivery to a bona fide transferee for valuable consideration, without regard to the 
title of the parties who make the transfer. Although the shipper may have endorsed 
in blank a bill of lading deliverable to his assigns, his right is not affected by the 
appropriation of it without his authority. If it be stolen from him or transferred 
without his authority, a subsequent bona fide transferee for value cannot make title 
under it against the shipper of the goods. The bill of lading only represents the 
goods; and in this instance the transfer of the symbol does not operate more than 
a transfer of what is represented. 

We are, therefore, to inquire whether this bill of lading is to be considered as 
having come into the possession of the plaintiffs before the stoppage in transitu with 
the authority of the defendants; and this depends entirely on whether Collmann & 
Stolterfoht had authority from the defendants to deliver it to Pries. We think it is 
as clear that Collmann & Stolterfoht delivered it to Pries, as that Pries delivered 
it to Coventry & Sheppard, and Coventry and Sheppard to the plaintiffs. But if this 
delivery to Pries was a misapplication of the bill of lading, the rights of the defen- 
dants will be the same as if it had remained in the hands of Pries or of Collmann & 
Stolterfoht until Feb. 2, in which case the stoppage in transitu would have been 
right. 

Tt is contended on the part of the defendants that Collmann & Stolterfoht had no 
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authority to part with the bill of lading, until they had accepted the bill of exchange 
drawn for the price of the wheat. If this be so, they certainly exceeded their 
authority, for their promise to accept, which was not treated by the agent of the 
defendants as an acceptance, would not have been a performance of the condition on 
which the right to part with the bill of lading depended. The defendants might 
easily have imposed a condition if they suspected the solvency of the parties with 
whom they were dealing. But, looking to the correspondence set out in the 
Special Case, and to all the circumstances of the transaction, we are of opinion that 
no such condition was imposed, and that as soon as Collmann & Stolterfoht received 
the bill of lading, they were at liberty to hand it over to Pries so as to make the 
result the same as if by the bill of lading Pries had been the consignee, and the 
defendants had remitted it to him, and he had endorsed it before handing it over 
to Coventry & Sheppard. There was nothing on the bill of lading itself to indicate 
that it is not to be transferred until the bill of exchange has been accepted. In the 
defendant’s letter of Jan. 4 no such condition is to be found; and on the contrary, 
they desire Collmann & Stolterfoht to follow the instructions of Werthemann respect- 
ing the bill of lading, Werthemann being the agent of Pries, and having purchased 
the cargo for him. They go on to say they have drawn a bill of exchange for the 
price, but merely recommend it to protection, without saying anything that can 
be construed as a direction that this protection shall be given before the instructions 
of Werthemann are followed respecting the bill of lading. There seems no reason 
to doubt that the defendants would have been perfectly satisfied with the answer 
written to them on Jan. 8, in which Collmann & Stolterfoht first say that they will 
follow the directions they had received respecting the bill of lading, and afterwards, 
in a separate sentence, add that they would protect the bill of exchange on presen- 
tation. 

The circumstances in the transaction, instead of raising the supposed condition by 
implication, are rather inconsistent with it. While the bill of lading is forwarded 
to Collmann & Stolterfoht the bill of exchange is sent to Hambro’ & Son. The bill 
of exchange happened to be left for acceptance on Jan. 8; but, ab initio, being 
dissevered from the bill of lading, it might have been negotiated at Dantzic and 
circulating over the north of Europe; it might not have been presented to the 
drawees for a month afterwards. Would Collmann & Stolterfoht be bound to keep 
the bill of lading in their hands during the whole of this time? On the contrary, 
we think that Pries, having lodged the credit according to his undertaking 
was immediately entitled to have the bill of lading delivered up to him on 
producing an order to that effect from Werthemann; and he could not be made 
to run the risk of a fall in the market in the interval elapsing before the bill 
was presented for acceptance. 

If the language of the letter of Jan. 4 were equivocal, the construction to be put 
on it ought rather to be against the party who placed an endorsed bill of lading 
in the hands of third persons, and enabled them to deal with others as if they had 
complete control over it. But in this case we think the language of the defendants 
expressly and clearly authorises the unconditional transfer of the bill of lading to 
the purchaser. No decision or dictum was cited in the argument which at all 
eonflicts with the view we have taken of this case, and we conceive that it is in 
entire conformity with the various decisions relied on by the plaintiffs. These we 
abstain from commenting on, as they appear to be in harmony with each other, 
and we entirely approve of them. 

Ever since the great case of Lickbarrow v. Mason (1), the law has been considered 
to be that the bona fide transferee for value of a bill of lading endorsed by the 
shipper or his consignee, and put into circulation by the authority of the shipper 
or consignee, has an absolute title to the goods, free from the equitable right of 
the unpaid vendor to stop in transitu as against the purchaser. We believe it to be 
of essential importance to commerce that this law should be upheld—-and for these 
reasons we give judgment for the plaintiffs. 

Judgment for plaintiffs. 
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GREEN v. LONDON GENERAL OMNIBUS CO. 


[Court or Common Piras (Erle, C.J., Williams, Crowder and Byles, JJ.), Novem- 

ber 11, 14, 18, 1859] 

hReported 7:C.B.N.S. 290; 29L.3.C.P.138+11L.Y. 95; 6 Jur.N.S. 228; 
8 W.R. 88; 141 E.R. 828] 
Company—Proceedings against—Tort—Act within company’s purpose—Actionable 
wrong if done by private person. 

An action will lie against a company for an injury wrongfully committed 
where the act done is within the purpose for which the company was incor- 
porated, and it has been done in such a manner as to constitute what would 
be an actionable wrong if done by a private individual. 


Notes. Considered: Edwards v. Midland Rail. Co. (1880), 6 Q.B.D. 287; Allen 
v. Flood, [1895-9] All .R.Rep. 52. Referred to: Cowley v. Sunderland Corpn. 
(1861), 30 L.J.Ex. 127. 

As to liability in tort of a corporation, see 9 Hatssury’s Laws (8rd Edn.) 87 
et seq.; and for cases see 13 Dicrst (Repl.) 317 et seq. 


Cases referred to: 
(1) Yarborough v. Bank of England (1812), 16 Kast, 6; 104 E.R. 991; 13 Digest 
(Repl.) 201, 203. 
(2) Whitfield v. South Eastern Rail. Co. (1858), E.B. & E. 115; 27 L.J.Q.B. 229; 
df. L.T.0.8. 118; 4 Jur.N.S. 688; 6 W.R. 545;.120 E.R. 451; 18 Digest 
(Repl.) 821, 1288. 


Also referred to in argument: 

Sutton’s Hospital Case (1612), 10 Co. Rep. 23 a; Jenk. 270; 77 E.R. 960, Ex. Chi 
8 Digest (Repl.), 502, 2223. 

Eastern Counties Rail. Co. v. Broom (1851), 6 Iixch. 814; 6 Ry. & Can. Cas. 743; 
20 L.J.Ex. 196; 16 L.T.0.8. 465; 15 Jur. 297; 155 E.R. 562, Kx. Ch.; 8 Digest 
(Repl.) 128, 821. 

Hubert v. Groves (1794), 1 isp. 147; 26 Digest (Repl.) 523, 1988. 

Wilkes v. Hungerford Market Co. (1835), 2 Bing.N.C. 281; 2 Scott, 446; 1 Hodg. 
281; 5 L.J.C.P. 238; 182 E.R. 110; 26 Digest (Repl.) 520, 1976. 

Gregory v. Duke of Brunswick (1843), 6 Man. & G. 205. 

R.v. Birmingham and Gloucester Rail. Co. (1842), 3 Q.B. 228: 8 Ry. & Can. Cas. 
148; 2 Gal. & Dav. 236; 11 L.J.M.C. 184; 6 Jur. 804; 114 E.R. 492; 14 
Digest (Repl.) 189, 1018. 

Maund v. Monmouthshire Canal Co. (1842), 4 Man. & G. 452; Car. & M. 606 ; 
2 Dowl.N.S. 113; 3 Ry. & Can. Cas. 159; 5 Scott, N.R. 457; 11 L.J.C.P. 317: 
6 Jur. 932; 1384 E.R. 186; 13 Digest (Repl.) 3238, 1302. 

Lawson v. Bank of London (1856), 18 C.B. 84; 25 L.J.C.P. 188; 27 L.T.0.8. 134; 
2 Jur.N.S. 716; 4 W.R. 481; 139 E.R. 1296; 3 Digest (Repl.) 176, 284. 
Scott v. Manchester Corpn. (1857), 2 H. & N. 204; 26 L.J.Ex. 182, 406: 29 
L.T.0.8. 233; 22 J.P. 70; 3 Jur.N.S. 590; 5 W.R. 598; 157 E.R. 85° Ex. Ch.; 

38 Digest (Repl.) 45, 228. 


Demurrer in an action for damages against the defendants for wrongfull 
maliciously obstructing the plaintiff in his business of an omnibus proprietor. 

By his declaration the plaintiff stated that, at the material time, he carried on 
the trade and business of a carrier of passengers for hire in certain public streets, 
roads and highways, between the Queen's Elms, Chelsea, in the county of Middlesex, 
and the White Lion Inn, in Clerkenwell, and also between the Rising Sun, Fulham, 
and the London Bridge railway, Southwark, by means of certain omnibuses of the 
plaintiff, drawn by horses, and driven and conducted by the servants of the plaintiff, for 
the profit and benefit of the plaintiff, and which omnibuses had ful] liberty and right to 
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run between the points above mentioned, to stop for a reasonable time at all points and 
places on and along the said streets, roads and highways, for the purpose of taking up 
and putting down passengers, and at certain points and places where numerous pas- 
sengers were accustomed to enter the omnibuses passing such points and places, 
the plaintiff's omnibuses and all other omnibuses passing that way were, by the 
police regulations then lawfully enforceable, permitted to wait for four minutes, to 
look for passengers, etc., unless by their so doing any actual obstruction of the _ 
thoroughfare, or nuisance to the inhabitants near the places, was caused thereby. 

That the defendants well knowing the premises, but contriving and intending to 
injure, impoverish and ruin the plaintiff, and to prevent him from carrying on 
his business, at divers times before this suit, wrongfully, vexatiously and malli- 
ciously placed and drove, on the public streets, roads and highways aforesaid, cer- 
tain other omnibuses and carriages just before and just behind the plaintiff’s omnt- 
buses, while the same were plying for passengers for hire, in the public streets, 
and with which the plaintiff was then carrying on his business, in such a man- 
ner as to hinder and prevent, frighten and deter great numbers of passengers 
from entering the plaintiff's omnibuses and becoming passengers therein for hire, 
as they otherwise might and would have done, and so as to hinder and prevent the 
plaintiff from having the free use of the said highways with his omnibuses and 
horses in so large and ample a manner as he otherwise might and would have done, 
and so as to retard, delay and stop the plaintiff’s omnibuses, and so as greatly to 
obstruct and encumber the highway, to the nuisance of the Queen’s subjects then 
lawfully using the same. 

Further, that the defendants wrongfully, vexatiously and maliciously drove and 
placed, on the public streets, roads and highways, certain other carriages and 
omnibuses on and against the plaintiff’s omnibuses and horses and on and against 
the plaintiff's servants then conducting the same, while the omnibuses, with the 
plaintiff's horses harnessed to the same, and the plaintiff’s servants conducting the 
same, were plying and waiting for passengers for hire in the public streets, roads 
and highways aforesaid, and with which the plaintiff was then carrying on his 
business in such a manner as thereby to bruise, damage and injure the omnibuses 
and horses and to prevent the doors of the omnibuses from being opened, and to 
obstruct and block up the access of passengers into the plaintiff's omnibuses, and 
to hinder and disable the plaintiff’s servants from freely and fully performing their 
duties to the plaintiff in the conduct and management of the omnibuses and 
whereby they were then so hindered and disabled as aforesaid. 

Further, that the defendants also wrongfully, vexatiously and maliciously, in the 
public streets, roads and highways, thrust and pushed themselves, and caused their 
servants to, and they did, thrust and push and place themselves between the plaintiff's 
omnibuses while plying and waiting for passengers, in the way of the plaintiff's 
business and divers persons who were desirous to enter the same as passengers for 
hire, so as to obstruct the entrance and access of such passengers into the plaintiff’s 
omnibuses, and to hinder, deter and prevent them from entering the same or 
becoming passengers therein or thereby. 

Further, in continuation of this count, the plaintiff said that the defendants 
wrongfully, vexatiously and maliciously caused and directed their servants to, and 
their servants did, insult, hiss, assault, beat and ill-treat the plaintiff's servants 
in the public streets, roads and highways, while they were employed in driving, 
managing and conducting the omnibuses in the way of the plaintiff's business, and 
were plying and waiting for passengers in the public streets, roads and highways; 
and, further, that the defendants, well knowing the points and places on the respec- 
tive roads at which the plaintiff's omnibuses, by the police regulation above men- 
tioned, were permitted to remain for four minutes, wrongfully, vexatiously and 
maliciously, and for the express purpose of annoying the plaintiff, and causing such 
an obstruction of the thoroughfares at the points and places aforesaid, as would 
induce and oblige the police there stationed to order the plaintiff’s omnibuses from 
the points and places for the said space of time which by the police regulations 








i: 


ay 
~ 


2 





C.P.] GREEN v. L.G.0.C. (ERuz, C.J.) 527 


they were permitted to remain, and thereby prevent passengers who, if the plain- 
tiff’s omnibuses had so remained, would have come and entered the plaintiff's 
omnibuses, from so doing, and caused one or more of their (defendants’) omnibuses, 
drawn by their horses and driven and conducted by their drivers and conductors, 
to precede and follow each omnibus of the plaintiff, as such omnibus approached 
near to and arrived at each and all of the points and places as aforesaid, in such a 
manner as to cause such an obstruction to the thoroughfares at such points and 
places as would induce and oblige, and which did induce and oblige, the police 
there stationed to order that the plaintiff’s omnibuses should move off from the 
said points and places as aforesaid, before they had remained there for the space 
of time which, but for the defendants’ wrongful continuance and conduct, they 
otherwise might and would have done. Thereby the defendants prevented numerous 
passengers from entering and riding on the plaintiff's omnibuses for hire, as they 
otherwise might and would have done, by reason of which several grievances in this 
count respectively mentioned, great numbers of persons were hindered, deterred 
and prevented from becoming passengers for hire by the plaintiff’s omnibuses, as 
they otherwise might and would have done; and the plaintiff's omnibuses and 
horses were greatly broken, injured, wasted and destroyed, and the plaintiff was 
greatly damaged, prejudiced, hindered and obstructed in carrying on his business 
in the public streets, roads and highways, and the receipts, gains and profits of the 
plaintiff in and by the business were much reduced and diminished, and the plain- 
tiff was otherwise injured and damaged; and the plaintiff claimed £2,000. The 
defendants denied liability, and further said that the declaration was bad in 
substance. One of the matters of law intended to be argued was that the defen- 
dants were a corporation, and that the declaration disclosed no cause of action 
maintainable against a corporation; that a corporation could not be guilty of the 
malicious intention alleged in the declaration. As to the defendants’ demurrer, 
the plaintiff contended that the declaration disclosed a good cause of action, for 
which the defendants were liable. 


F, Edwards for the plaintiff. 
Giffard for the defendants. 
Grant as amicus curiae. 


Cur. adv. vult. 


Nov. 18, 1859. ERLE, C.J., delivered the following judgment of the court.— 
In this case we are of opinion that the judgment ought to be for the plaintiff. 

This was an action brought against the defendants for interfering with the rights 
of the plaintiff, by driving their omnibuses in such a manner as to molest him in 
the use of the highway. ‘The declaration sets out various grievances that fall under 
that general description. There is a demurrer to that declaration, and on that 
demurrer we are called on to give our opinion whether the action lies. The ground 
of the demurrer relied on by the defendants is that the charge is a charge of a wilful 
intentional wrong, and that a corporation cannot be guilty of a wilful, wrongful 
intention and, therefore, that the action does not lie. I should, however, state 
that the whole of the acts that are charged against the defendants are acts connected 
with the driving of their vehicles, and the object of this incorporation was for the 
purpose of driving omnibuses. It is the ‘‘London General Omnibus Co.’’ incor- 
porated for that purpose and, therefore, the actual things done by the defendants 
are acts within the purpose of their incorporation, and unless they had been wrong- 
fully done, of course there could be no ground of complaint, but, they being wrong- 
fully done, we think clearly the action lies, and that there is an abundance of 
authorities to show that under those circumstances the action would lie. 

I take the whole tenor of authorities from Yarborough v. Bank of England (1) 
down to an action of defamation, viz., Whitfield v. South Eastern Rail. Co. (2)— 
In reality against the Electric Telegraph Co., for a wrong in the way of taking 
away character. I take the whole tenor of those authorities to show that an action 
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for a wrong does lie against the corporation where the act of the corporation—the A 
thing done—is within the purpose of the incorporation, and that it has been done 
in such a manner as to constitute what would be an actionable wrong if done by a 
private individual. 

The doctrine that was relied on by counsel for the defendants is rather more of 
a quaint than a substantial form, that, because a corporation has no soul, therefore 
it is incapable of intentional malice. The reason has been assigned; and we do B 
not in the smallest degree interfere with the tenor of the decisions that have been 
uniformly established, but are only a little within the limits of the long tenor of 
authorities beginning with Yarborough v. Bank of England (1), that being by no 
means the first. It is a well-considered and elaborate judgment, going over all the 
authorities, and from Yarborough v. Bank of England (1), down to Whitfield v. 
South-Eastern Rail. Co. (2), there have been numerous authorities on the principle C 
on which we rely. I add, in confirmation of that, that we dwell the less on the 
ground that counsel for the defendants so clearly pressed on us, from the incon- 
venience to the public that would arise if these companies incorporated for the 
purpose of trade, being in reality a partnership for the purpose of carrying on that 
trade, had a restricted limitation put on their lability by reason of incorporation ; 
and extreme difficulty, it seems to me, would follow, if we were to hold they were D 
exempted from being responsible because they intentionally wrong persons who 
were their fellow-subjects. We think it extremely important, if they do admit 
that they have in fact intentionally committed a wrong, that the public should have 
a remedy against them, and not have a remedy against their servants and others 
who they have employed, many of whom may be entirely incapable of giving the 
recompense that the law awards. We are, therefore, of opinion that the judgment EK | 
of the court should be for the plaintiff. 


Judgment for plaintiff. 


HATCH v. HALE AND OTHERS 


[Court or QueEN’s Bencu (Lord Campbell, C.J., Patteson, Wightman and Hrle, 
JJ.), April 17, 1850] 
[Reported 15 Q.B. 10; 19 L.J.Q.B. 289; 15 L.T.0.5. 65; 
14 Jur. 459; 117 E.R. 361] 


Distress—For rent—Warrant to distrain for arrears of rent—Tender to bailiff— 

Authority of bailiff to receive rent. H | 

A bailiff holding a warrant to distrain for arrears of rent has implied authority | 

to receive rent and costs when tendered, notwithstanding that he has been 
expressly directed by the landlord not to receive them. 


Notes. As to how the right to distrain may be lost, see 12 Hanssury’s Laws | 
(3rd Edn.) 118 et seq.; as to levying distress, see ibid., pp. 126 et seq; and for J 
eases see 18 Diarst (Repl.) 312 et seq. 


Case referred to: | 
(1) Smith v. Goodwin (18833), 4 B. & Ad. 418; 2 Nev. & M.K.B, 144: 2 1.3 ee 


192; 110 E.R. 511; 18 Digest (Repl.) 347, 951. 


Also referred to in argument: 
(2) Pilkington’s Case (1601), 5 Co. Rep. 76a; 77 H.R. 169; sub nom. Pilkington v. 
Hastings, Cro, Eliz, 813; 18 Digest (Repl.) 448, 1872. 
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(3) Browne v. Powell (1827), 4 Bing. 230; 12 Moore, C.P. 454; 5 L.J.0.S.C.P. 
159; 130 E.R. 757; 18 Digest (Repl.) 444, 1875. 

(4) Ladd v. Thomas (1840), 12 Ad. & El. 117; 4 Per. & Dav. 9; 9 L.J.Q.B. 345; 
4 Jur. 797; 113 E.R. 755; 18 Digest (Repl.) 815, 604. 

(5) Muffatt (Moffat) v. Parsons (1814), 1 Marsh. 55; 5 Taunt. 307; 128 E.R. 707; 
1 Digest (Repl.) 877, 439. 

(6) Bingham v. Allport (1833), 1 Nev. & M.K.B. 398; 2 L.J.Q.B. 86; 1 Digest 
(Repl.) 877, 440. 


Application by the defendant for a rule nisi for a new trial, in an action of trover 
for goods and chattels in which the defendant pleaded that the plaintiff was tenant 
of the defendant Hale; that £5, half a year’s rent, was in arrear; and that Hale 
in his own right, and Collins and Tickler, the other defendants, as his bailiffs, took 
the goods as a distress for rent due. Replication.—That after the taking and before 
the impounding of the distress the plaintiff made a tender of £5 3s. (the rent and 
costs of the distress) to the defendant, Collins, who was duly authorised to receive 
the same. Rejoinder.—That Collins was not duly authorised to receive the money. 
Issue thereon. 

At the trial before Erte, J., at Hampshire Assizes, it appeared that in Novem- 
ber, 1849, £5, half a year’s rent, was due from the plaintiff to the defendant Hale, 
and that Hale, through the medium of his attorney, employed Collins to distrain. 
The words of the warrant were, to distrain ‘‘for the arrears of rent, and to proceed 
for the recovery thereof as the law directs.’’ The warrant was placed in the hands 
of Collins by Hale’s attorney, who desired him on no account to receive the money 
if tendered, but to refer the plaintiff, or whoever tendered it, to Hatch or the 
attorney. After the distress was taken, but before it was impounded, the plaintiff 
tendered to Collins £5 3s. (the arrears of rent and the cost of the distress), which 
Collins declined to accept, referring him to Hatch or the attorney, neither of whom 
were present at the distress being taken. The judge directed the jury that the 
warrant given by Hale to Collins was an express authority to him to receive the rent 
as well as to distrain. The jury found a verdict for the plaintiff, and awarded 
£11 18s. damages. 


Serjeant Kinglake now moved for a new trial on the ground of misdirection. A 
mere warrant to distrain is not of itself an authority to receive money, although 
under certain circumstances it may be evidence of it. (Pilkington’s Case (2)). 
[Erte, J.—That was a distress for damage feasant, where the bailiff might not 
know the amount of damage done.] A landlord may limit the authority of the 
bailiff to whom he delegates his powers. (Browne v. Powell (3); Smith v. Good- 
win (1); Ladd v. Thomas (4)). Here the evidence was distinct that the authority 
was limited. Moffat v. Parsons (5), which was cited at the trial, cannot be sup- 
ported, because any principal may disauthorise his general agent for some particular 
purpose. (Bingham v. Allport (6)). 


LORD CAMPBELL, ©.J.—I think there should be no rule. My own opinion 
is that the law which authorises a landlord to appoint a bailiff does not allow of 
the exercise of that power unless where the bailiff impliedly has authority'to receive 
the rent if tendered. Such is a very reasonable state of the law with reference 
to the extraordinary powers and remedies which a landlord possesses, and there has 
been no authority cited which calls that state of the law in question. In this 
case, besides the general authority of the bailiff, there is the special authority ‘‘to 
proceed for the recovery of the rent as the law directs,’’ so that the bailiff was 
clearly bound to accept a tender on the premises. 


PATTESON, J.—In Smith v. Goodwin (1), the contention was strong that the 
tender of rent under such circumstances must be to the broker by reason of the 


_ tender being insufficient, unless it included the broker's charges. We thought a ten- 


der to the landlord was also good, but it was never argued or suggested that the 
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tender might not be to the broker. If a landlord takes the law into his own hands, A 
and sends a bailiff to distrain, he necessarily gives him authority to receive the rent 
if tendered. 


WIGHTMAN, J.—The person whom the landlord employs as bailiff is virtute 
officii the person to receive the rent if tendered. The inconvenience of any other 
state of law would be so monstrous that it need hardly be pointed out. The old B 
and wholesome rule, that a tender before distress taken makes the taking tortious, 
and alter the taking, but before impounding, makes the detainer wrongful, might be 
evaded by the landlord forbidding the broker to accept the rent when tendered. 


ERLE, J., concurred. 
Rule refused. © 


TANCRED AND ANOTHER v. LEYLAND 


[Court oF ExcHEQUER CHAMBER (Parke, B., Maule and Cresswell, JJ., Platt, B., 
and Talfourd, J.), November 27, 1850, February 1, 1851] 


[Reported 16 Q.B. 669; 20 L.J.Q.B. 816; 17 L.T.O.8. 53; K 
15 J.P. 815; 15 Jur. 394; 117 E.R. 1036] 


Distress—For rent—Claim made for more rent than due—Legality of distress. 
The defendant distrained the plaintiff’s goods for arrears of rent which he 
claimed to be due. Only part of the amount alleged to be due was, in fact, 
due. In an action for wrongful distress, F 
Held: as some rent was due and an unreasonable quantity of goods had 
not been taken, the distress was not illegal and the action failed. 


Distress—For rent—Duty of landlord to inform tenant amount of rent for which 
distress made. 
Per Curiam: There was no duty cast on a landlord at common law to inform 
the tenant what was the amount of rent for which a distress was made. G 
Taylor v. Henniker (1) (1840), 12 Ad. & El. 48 overruled. 


Notes. Approved: Stevenson v. Newnham (1853), 138 C.B. 285. Followed: 
French v. Phillips (1856), 1 H. & N. 564. Considered and Approved: Glyn v. 
Thomas (1856), 11 Exch. 870. Distinguished: Fell v. Whittaker (1871), L.R. 7 
Q.B. 120. Followed: Thwaites v. Wilding (1883), 52 L.J.Q.B. 734. Referred to: 
French v. Siggers (1854), 3 EK. & B. 929. 

As to what should be stated in a distress notice, see 12 Hanussury’s Laws (8rd 
Edn.) 182, 133, and as to excessive distress ibid., 160; and for cases see 18 DicEst 
(Repl.) 828, 381, 382. 

Cases referred to: 
(1) Taylor v. Henniker (1840), 12 Ad. & El., 484; 4 Per. & Dav. 242; 9 L.J.Q.B. I 
383; 4 Jur. 719; 113 E.R. 897; 18 Digest (Repl.) 382, 1330. 
(2) Avenell v. Croker (1828), Mood. & M. 172, N.P.; 18 Digest (Repl.) 360, 


1106. 
(3) Crowder v. Self (1839), 2 Mood. & R. 190, N.P.; 18 Digest (Repl.) 382, 1329. 


Also referred to in argument: 
Wilkinson v. Terry (1834), 1 Mood. & R. 877, N.P.; 18 Digest (Repl.) 382, 1328. 


Sir Carpenters’ Case (1610), 8 Co. Rep. 146 a; 77 K.R. 695; 18 Digest (Repl.) 314, 
591. 
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Lyne v. Moody (1729), Fitz.-G. 85; 94 E.R. 665; sub nom. Lynne v. Moody, 
2 Stra. 851; sub nom. Lisne v. Moody, 1 Barn.K.B. 184; 18 Digest (Repl.) 
881, 1316. 

Crowther v. Ramsbottom (1798), 7 Term Rep. 654; 101 E.R. 1182; 18 Digest 
(Repl.) 827, 733. 

Etherton v. Popplewell (1800), 1 East, 189; 102 E.R. 55; 18 Digest (Repl.) 330, 
758. 

Grenville v. College of Physicians (1700), 12 Mod. Rep. 386; 88 E.R. 1398; sub 
nom. Groenvelt v. Burwell, 1 Com. 76; 1 Ld. Raym. 454; 48 Digest, 458, 837. 

Carter v. Carter (1829), 5 Bing. 406; 2 Moo. & P. (023-0 .03:0,8.C Py 441 2430 
E.R. 1118; 18 Digest (Repl.) 309, 535. 

Hunt v. Round (1834), 2 Dowl. 558; 18 Digest (Repl.) 868, 1192. 

Rogers v. Birkmere (1786), Lee temp. Hard. 245; 2 Stra. 1040; 95 E.R. 157; 
18 Digest (Repl.) 805, 509. 

Bristol Poor Governors v. Wait (1834), 1 Ad. & El. 264; 6C. & P. 591; 3 Nev. & 
M.K.B. 359; 2 Nev. & M.M.C. 254; 3 L.J.M.C. 71; 110 E.R. 1207; 18 Digest 
(Repl.) 396, 1455. 

Smith v. Goodwin (1833), 4 B. & Ad. 418; 2 Nev. & M.K.B. 114; 2 L.J.K.B. 192; 
110 E.R. 511; 18 Digest (Repl.) 347, 951. 

Tebbutt v. Selby (1837), 6 Ad. & El. 786. 


Appeal by the defendants from a decision of the Court of Queen's Bench (Lorp 
CAMPBELL, C.J., Parreson, W1GHTMAN and ERLE, JJ.), reported 16 Q.B. 664, in 
an action for wrongful distress. 

The declaration contained two counts. The first count of the declaration was 
in case, and alleged that whereas the plaintiff, before and at the time of the 
committing of the several grievances thereafter next mentioned, held a certain 
messuage and premises, with the appurtenances, as tenant thereof to the defendant, 
Charles Tancred, at a rent payable by the plaintiff to the defendant Charles Tancred. 
The defendants, Tancred and Armitage had contrived to injure the plaintiff and 
had wrongfully and injuriously seized and taken in and upon the said messuage 
and premises divers goods and chattels of the plaintiff of the value of £80 as a 
distress for certain arrears of rent, amounting to £45, then claimed and pretended 
by the defendants to be due and in arrear to the defendant, Charles Tancred, for the 
said messuage and premises. The defendants under that pretence wrongfully sold 
the goods and chattels as distress for the alleged arrears of rent, and the costs and 
charges of the said distress and of the appraisement and sale of the said goods and 
chattels. Whereas in fact at the time of the making the said distress, and during 
all the time aforesaid, a small part only, namely, £17 10s. of the said alleged arrears 
of rent so distrained was in arrear to the defendant, Charles Tancred, in respect of 
the said messuage and premises. The second count was in trover. To the first 
count the defendants pleaded payment into court of 1s. and no damages ultra. 

At the trial before Rourg, B., at the York Assizes, 1850, the jury found for the 
plaintiff upon that issue, with £40 damages; and the judgment was that the plaintiff 
should recover the sum of £40 and £71 for his costs. Upon that judgment error 
was brought, and the following points for argument were stated : that the first count 
of the declaration disclosed no cause of action, for that no legal injury or damage 
was shown to have been sustained by the plaintiff below. The only cause ef action 
alleged being that at the time of the making the distress the defendants said, or, 
in the terms of the declaration, pretended that more rent was due than was in 
fact due. It would be contended, therefore, that as the declaration admitted that 
a tenancy existed, and that at the time of the seizure and sale of the goods therein 
mentioned to have been distrained some rent was due, and that as it nowhere 
appeared that the said seizure was excessive as a distress, or that the goods so 
seized were sold for more than the amount admitted to be due, such distress, 
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seizure, and sale were lawful acts. The declaration did not state that the act 
complained of, if, indeed, any act is complained of, was wilfully or maliciously done. 
Peacock (Udall with him) for the defendants. 
Cowling for the plaintiff. 


Cur. adv. vult. 


Feb. 1, 1851. PARKE, B., delivered the following judgment of the court. On 
the argument before us, it was contended that the first count in the declaration was 
bad, inasmuch as it disclosed no cause of action, as no legal injury was shown to 
have been committed by the plaintiff. The first count alleges as the cause of 
action : first, that the defendant took certain goods as a distress for certain arrears 
of rent then claimed and pretended by the defendant to be due to him, whereas 
part only of the rent was due; and, secondly, that they wrongfully sold the said 
goods as such distress for the alleged arrears of rent and costs. As some rent is 
admitted to have been due at the time of the distress, the distress itself was not a 
wrong to the plaintiff below. There is no allegation that an unreasonable quantity 


of goods were taken, such as to constitute an excessive distress; and the only. 


question is whether the fact of the making of the distress for rent, some rent being 
due, is rendered illegal by being accompanied by a claim or pretence by the defen- 
dant that more was due than really was due, or by being followed by a sale of the 
goods distrained for, for these pretended arrears, in the manner described in the 
latter part of the first count. 

It cannot be disputed that an untrue claim or pretence may give a cause of 
action, as all false and untrue statements may, if all the circumstances should 
concur in respect to it which are necessary to make a false representation action- 
able, and, amongst others, if it had been followed by any special damage; as if, for 
instance, the tenant had been prevented thereby from obtaining sureties to join 
in a replevin bond, some friends being ready to join in the bond to secure the true 
amount, who would not join in one to secure the amount claimed; nor can it be 
disputed, if a larger quantity of goods be taken than was sufficient to raise the 
amount of the rent in arrear and the legal costs, and had been subsequently sold, 
such excessive sale would have been illegal and actionable. But it is contended for 
the defendant that, putting the construction the most favourable to the plaintiff that 
can be put on the allegation in the first count as to the sale, it has really no such 
import. 

We agree that every intendment is to be made for the plaintiff, and that the 
declaration is to be construed to contain a sufficient cause of action, after pleading 
over, if it be reasonably capable of such a construction; but we think this allega- 
tion cannot be reasonably so understood. The argument is simply that the goods 
distrained were sold for the said arrears and costs, that is, for the purpose of satis- 
fying the said arrears and costs, not for a sum equal to the said arrears and costs, 
or as and for arrears due. There is no express or implied averment that more 
goods were sold than were necessary to raise the amount of the arrears actually 
due and costs, and all that need have been proved if that allegation had been 
traversed, was that he sold the goods seized for the purpose of paying the arrears, 
and consequently by the plea nothing more is admitted. 

That being so, the only question is whether the simple fact of making the distress 
accompanied by an untrue claim or pretence that more was due than really was due, 
is actionable? It is said it is so at common law, and the argument, therefore, 
is founded on the supposition that the common law casts the duty on a landlord 
distraining to inform the tenant what is the arrear of rent for which he distrains. 
We think that the common law casts no such obligation on the distrainer. It has 


been expressly laid down : 
“Tf the lord distrains for rent or services, he has no occasion to give notice to 
the tenant for what he distrains, for the tenant by intendment knows what 
things are in arrear for his land.’’ 


EF 
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That is cited from Roiue’s AsripcemMent, title ‘‘Distress’’ (S), 674, and the 
authority for this is the Year Boox, 45 Edw. 3, 9, where the Chief Justice of the 
Common Pleas (Fyncuepen, C.J.), in answer to an argument that the lord, on 
taking a distress, ought to give notice to the tenant what the cause of taking is, 
says: 

“It is not so, for the tenant is always held by common intendment to know 

what things are in arrear for his land, as rent and service’’: : 
and this is adopted by Grpert, C.B., in his treatise on DisTRESSES (Hdn. igi), 
p. 48. 

The defendant, however, relied on the decision on a similar question by the 
Court of Queen’s Bench in Taylor v. Henniker (1), in which it was laid down that 
a distress under a pretence that more was due than really was due was unlawful in 
its inception, the sale being only a matter of aggravation. We do not think that case 
was well decided. We do not see on what legal principle it can be supported. 
No authority was cited in favour of the decision, and those above referred to in 
RoLie’s ABRIDGMENT and the Year Boox were not brought before the court. Some 
nisi prius authorities which were cited were in favour of the defendant; that of 
Lorp TENTERDEN in Avenell v. Croker (2), in particular; but that of Lorp ABINGER, 
in Crowder v. Self (3) was not cited. We are not satisfied with the decision of the 
Queen's Bench, and, therefore, think it should be overruled. The judgment, there- 
fore, in the present case must be reversed. 


Appeal allowed. 


GROSVENOR v. SHERRATT AND ANOTHER 


[Rots Courr (Sir John Romilly, M.R.), July 18, 19, 28, 1860] 


| Reported 28 Beav. 659; 8 L.T. 76; 6 Jur.N.S. 1228; 8 W.R. 682; 
54 E.R. 520] 


Undue influence—Landlord and tenant—Lease—Lease granted by young woman 
on advice of father’s exrecutor—Fiduciary relationship—Lessees including son 
of executor—No independent legal advice. 

A lease granted on the advice of a person standing in a fiduciary relationship 
to the lessees one of whom is the son of that person, the lessces having 
knowledge of the advice, should be set aside unless it be shown that the 
transaction was entirely proper. Where, therefore, a young woman who had 
just attained her majority, without professional advice and on the persuasion 
of a friend of her late father, who was the acting trustee under his will, and 
in whom she placed great confidence, granted a lease of mineral lands part 
of which were in possession and the other part in reversion, and the lessees 
afterwards took the adviser into partnership to work the mines, and the terms 
of the lease were disadvantageous to the lessor, the court set the lease aside 
and ordered the defendants to pay the costs of the suit. 


Notes. As to capacity to grant and accept tenancies, see 23 Hatsrury’s Laws 
(3rd Edn.) 414 et seq.; and for cases see 80 Dicrst (Repl.) 503 et seq. 


Case referred to in argument : 
Dule of Leeds v. Earl of Amherst (1846), 2 Ph. 117; 16 L.J.Ch. 9; 10 Jur. 956; 
41 H.R. 886, L.C.; 21 Digest (Repl.) 451, 1539. 
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Bill praying that the lease of certain mineral lands granted by the plaintiff to the 
defendants be set aside. 

Elizabeth Grosvenor, the plaintiff, on the death of her father, became entitled 
in possession to a certain estate at Newchapel, in Staffordshire, and also became 
entitled for an estate of fee-simple in reversion, immediately expectant on the death 
of her mother, to a certain other estate in the same county. After her father’s 
death, and until the plaintiff attained her age of twenty-one years, which took place 
on April 30, 1856, the defendant, Henry Sherratt, as the acting trustee and executor 
of her father’s will, managed the whole of the property and acted as her guardian 
in respect thereof. He also continued after she obtained her majority to advise 
her in all matters of business, and in particular with regard to the granting of the 
lease in question. Relying on his representations, and believing his statements 
as to the value of the mineral land to be correct, the plaintiff reluctantly consented 
to grant a lease of the mines to the defendant, Thomas Sherratt, who was the son 
of Henry Sherratt, and who married one of the plaintiff’s sisters, and the defendant 
John Batteley (who was an uncle of the plaintiff). 

On Mar. 15, 1857, the defendant Henry Sherratt informed the plaintiff that the 
draft lease was prepared, but the plaintiff alleged that she did not understand and 
did not read it. The engrossment of the lease was executed by her on the follow- 
ing day. This lease, dated Mar. 18, 1857, was a demise by the plaintiff Elizabeth 
Grosvenor (then Elizabeth Wilshaw) to the defendants Thomas Sherratt and John 
Batteley, their executors, administrators and assigns, of the mines and minerals 
lying under that part of the property to which the grantor was entitled in posses- 
sion, for the term of twenty-five years, and of the mines and minerals under that 
part of the property to which the grantor was entitled in reversion, for the term 
of twenty-one years from the death of her mother, the tenant for life, the lessees 
paying for every ton of coal or cannel (allowing 120 Ibs. to every cwt., and 22 ewts. 
to every ton) the sum of 8d., and for the other minerals raised the respective rates 
in the said lease mentioned; the minimum rent to be £200 per annum. The lease 
also contained a clause, giving the lessees power to determine the term of twenty- 
five years : 


‘Provided always, and it is hereby agreed and declared between and by the 
said parties to these presents, that if the said lessees, their executors, adminis- 
trators, or assigns, shall be desirous of determining the said term of twenty-five 
years hereby granted at the end of the second year, or of any subsequent year 
thereof, and of such their desire shall give to the said lessor, her heirs, or 
assigns, or her or their agent or steward, not less than twelve calendar months’ 
notice in writing previous to the end of such second or subsequent year thereof, 
and if the said lessees, their executors, administrators, or assigns, shall, at or 
before the expiration of such second or subsequent year, as the case may be, 
pay and discharge the several rents hereinbefore reserved, and which shall have 
become payable, and perform and fulfil the several covenants, conditions and 
agreements hereinbefore on their parts contained up to that time, then and in 
such case at the end of such second or subsequent year as the case may be, 
the said term hereby granted shall cease and determine.”’ 


A few weeks after the lease was granted the defendant, Henry Sherratt, entered 
into a partnership with the defendants Thomas Sherratt and John Batteley for 
working the mines, and they had continued in partnership ever since. On Oct. 21, 
1858, the plaintiff married her present husband. The bill which was filed on 
Mar. 23, 1859, alleged that the plaintiff had no separate solicitor or legal adviser 
on the occasion of the preparation or execution of the lease; that the lease contained 
many improper and unusual clauses to the disadvantage of the lessor, which ought 
not to have been inserted therein, and that many proper clauses were omitted, and 
that the lease was granted at an undervalue, inasmuch as much larger royalties and 
rents could have been obtained from other persons. The bill prayed that the lease 
might be set aside, and delivered up to be cancelled; that the defendants might be 
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decreed to deliver up possession of the mines to the plaintiff; and for an account 
of the rents and profits made by the defendants in working the said mines. The 
defendants by their answer denied liability. 

It appeared from the evidence in support of the plaintiff's case, that be- 
fore the granting of the lease in question, the defendant Henry Sherratt per- 
sonally, and through his son the defendant Thomas Sherratt, received two offers 
from the owners or managers of adjacent mines to take the mines at Newchapel 
and work them on very liberal terms. Mr. Andrew, one of such mineowners, 
stated in his affidavit that in answer to his offer Henry Sherratt replied that the 
plaintiff was under age, and that the mines could not be let until her majority, 
when his (Andrew’s) firm would be allowed an opportunity of treating for them 
with other persons, but that no communication had been made by the defendant 
to him when the plaintiff attained her majority, and that no opportunity had ever 
been given his firm of treating for such mines, which they were very desirous of 
taking, and for which they could have afforded to give a liberal mine rent, and 
would have been willing to have paid a minimum rent of £400 per year, rather 
than have missed them. Mr. Andrew also stated that if the mines had been 
advertised to be let by tender or competition, as was usual in such eases, a higher 
mineral and minimum rent would readily have been obtained, and the mines would 
have been let on much more advantageous terms in favour of the lessor than those 
contained in the defendants’ lease; that the proviso contained in the lease authoris- 
ing the defendants to abandon the mines on giving twelve months’ notice, was very 
unusual and unfair towards the lessor, inasmuch as it enabled the lessees to get all 
the top mines, and such as might be dry and worked with little expense, and leave 
the deeper mines which could not be worked without a much greater outlay. 

Other mining agents also stated that they had applied for information respecting 
the mines, and had been willing to give higher rents than those reserved by the 
lease; that it was most unusual to allow twenty-two cwts. to the ton; that the 
provision for cesser of the twenty-five years’ lease was most unfair and unusual, 
and that mining leases invariably contained a proviso against assigning or under- 
letting, except with the consent of the lessor, but that no such proviso was contained 
in the lease in question. In answer to one of these applications for information 
the defendant T. Sherratt, on Aug. 9, 1854, wrote as follows: 


‘As to the mines under the Bent and Mrs. Litchfield’s holding, the property 
is so secured as to prevent any party interfering for many years to come. In 
fact they cannot be let.”’ 


Rh. Palmer, Q.C., and Jessel for the plaintiff. 
Lloyd, Q.C., and Southgate for the defendants. 


SIR JOHN ROMILLY, M.R.—I entertain no doubt, after reading the evidence in 
this case, as to the decree I ought to make. The plaintiff, a young lady of twenty- 
two, was entitled in fee-simple to certain property in possession, and to certain 
other property in fee-simple in reversion. She was persuaded by Henry Sherratt, 
a friend of her father’s, and one of the executors of his wil] Gn whom ihe placed 
the greatest confidence) to grant a lease to Thomas Sherratt (the son of Henry 
Sherratt) and John Batteley her uncle, of certain minerals for two terms of twenty- 
five years and twenty-one years respectively. The evidence shows that she knew 
nothing about the mines, that she consulted nobody, that she placed implicit reliance 
in Henry Sherratt, and that a month after she became dissatisfied and complained 
of the terms on which the lease was granted; that she, again relying on Henry 
Sherratt, took no steps to set aside the lease; that Henry Sherratt got Wood, a 
friend of his, to look at the lease and say that the clauses were fair, and that she 
was, consequently, persuaded to let the matter rest. It is clear that these lessees 
might have obtained any terms which they thought fit, but I am bound to say that 
they intended to act fairly by her, and that they took the leases on what they 
believed to be fair and reasonable terms as between herself and her executors. 
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This, however, was not sufficient; she was entitled to the utmost that any person 
would give for the lease. 

The defendants brought forward a great number of witnesses to show that the 
terms of the lease were fair, and that it contained only the usual covenants; but 
this amounts to nothing, for the plaintiff produces two persons who said that they 
would have given more. What makes the matter worse is, that before the lease 
was granted to these lessees, offers of better terms had been made to the defendants 
and had been repelled by them, without their informing the plaintiff that such offers 
had been made. That the lease was taken merely as a profitable speculation on 
the part of the defendants is shown by this circumstance that the lessees were not 
miners, and were not cognisant of the business of mining, and that in less than 
six months after the granting of the lease they took into partnership with them, 
for the purpose of working this mine, the very gentleman who, by reason of the 
unbounded confidence placed in him by the plaintiff, had obtained the grant of the 
lease for the defendants. There really appears to be no ground of defence to this 
bill. It is clear that the lease, so far as it applies to the property in reversion, 
cannot stand, if the plaintiff declines to be bound by it, any more than a sale could 
stand, for a lease is a sale pro tanto. 

One defence made for the defendants was, that the plaintiff confirmed the lease 
by the transaction with Wood. But Wood’s share in the transaction only makes 
the matter worse. The plaintiff was dissatisfied with the terms of the lease; and 
thereupon the defendants obtained Wood, a friend of theirs, to say, what no doubt 
he believed to be true, that in his opinion the terms of the lease were reasonable. 
But this was a very different matter from saying that no one would give more, and 
which was well known not to be the fact. If the plaintiff had stood by till the mines 
had turned out to be profitable, and had then come forward to endeavour to set 
the lease aside, the position of the defendants might have been very different. 
But this was not so; she was dissatisfied throughout, and within two years after the 
lease was granted the present bill was filed. As usually happens in such cases, the 
bill was filed a few months after marriage, when the plaintiff had become indepen- 
dent of those who had formerly controlled her. The bill was filed before the rever- 
sionary part of the property comprised in the lease had been worked at all, and 
before the other portion had been worked profitably. 

Persons who act like the defendants put themselves in a position which, in a 
court of equity, makes it almost impossible for them to succeed. In such cases 
the onus lies on them to prove that the grantor acted with full knowledge of all 
that could be known on the subject; that she had separate and independent advice, 
and that she deliberately and with full knowledge made the grant. Here the plain- 
tiff knew nothing about it. She did not know that other offers had been made, or 
what terms adjoining lessees were willing to give for the mines; she was also 
ignorant of the effect of the lease on her reversionary interest, and of its rendering 
her incapable to come to any terms for working the mines during her mother’s 
lifetime. In fact she knew nothing, except that she placed implicit confidence in 
Henry Sherratt, who obtained, without any intention to defraud her, this lease to 
be granted. The lease, therefore, must be set aside, and delivered up to be can- 
celled. The defendants must account for any profits made by working the mines, 
and the plaintiff must give credit for the rent paid by the defendants, who must be 
allowed for permanent improvements. They must be allowed to remove all the 
moveable stock on the premises, or be paid for it at a valuation. The defendants 
must also pay the costs of the suit. 


Judgment for plaintiff. 


H 
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A 
Re THOMSON 


[Rots Court (Sir John Romilly, M.R.), May 23, 24, 30, 1855] 


[Reported 20 Beav. 545; 24 L.J.Ch. 599; 25 L.T.0.S. 138; 
1 Jur.N.S. 718; 8 W.R. 474; 52 E.R. 714 | 


Solicitor—Termination of employment—Client’s right to documents—Letters to 
solicitor from client—Copies of letters written by solicitor on client's behalf. 

On the termination of the employment of an attorney his client claimed 
delivery of all original letters addressed to him as her attorney and relating 
exclusively to her business, and also all copies of letters written by him on her 

Cc behalf. 

Held: the client was entitled to an order for delivery of all the original 
letters, but not of the copies, which were made by the attorney for his own 
protection at his own expense; she was, however, at liberty to have copies 
delivered to her at her expense. 


Notes. As to the liability of solicitors to deliver up chent’s papers, see 86 Hats- 
D pury’s Laws (3rd Edn.) 206; and for cases see 43 Diaest (Repl.) 357. 


Cases referred to in argument: 
(1) Pope v. Curl (1741), 2 Atk. 842; 26 E.R. 608, L.C.; 13 Digest (Repl.) 99, 410. 
(2) Gee v. Pritchard (1818), 2 Swan. 402; 36 E.R. 670; 13 Digest (Repl.) 100, 421. 


Petition to obtain the delivery to the petitioner, by Benjamin James Thomson, 
EK her late attorney, of all original letters addressed to the said B. J. Thomson as such 
attorney of the petitioner, relating exclusively to the business of the petitioner, and 
now in the custody or power of Thomson; and also all copies of letters written by 
Thomson, as such solicitor, on the business of the petitioner, now in the custody 
or power of Thomson. 
The petitioner, Mrs. Lowe, had discharged Thomson from being her attorney, 
and had paid him his bill of costs, but he had refused to deliver up to the petitioner, 
with the other papers in his possession belonging to her, the original letters 
received by him, and the copies of letters sent by him, relating to her business, 
as being contrary to the practice of the profession, but he offered to make copies 
of them at the expense of the petitioner, which she declined. The copies of the 
letters written by Thomson had been made in a general letter-book, which contained 
'G copies of letters relating to the business of other clients. 


Waller for the petitioner. 

G@. Osborne Morgan, for Thomson, contended that the original letters received 
by the attorney were his private property: Pope v. Curl (1); Gee v. Pritchard (2). 
[Sir Jonn Romitty, M.R.—The letters were received by the attorney as the agent 
of the client.] The letters and copies of letters were retained by the attorney for 
his protection, as evidence that he had discharged his duty. The copies of letters 
were made by the attorney for his own convenience. He was not bound to make 
them, and the client was not charged for them; they were mixed up with the copies 
of letters referring to other matters. The practice of the profession was not to 
deliver them up. 

I] Waller, in reply, submitted that the copies made of letters written by the attorney 
were included, by inference, in the charge made for writing the letters. How could 
the business of the client be properly conducted by the attorney without copies of 
the letters written by him? 





SIR JOHN ROMILLY, M.R., said he would consider the question, but his 
present impression was, clearly, that the original letters were the property of the 
chent, and must be delivered up; but he thought that the copies made of the 
letters written by the attorney were so made for his own security and benefit; that 
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he was not bound to make such copies; and that the copies were not charged to the A 
client; and, therefore, that the attorney was entitled to retain them. 


Cur. adv. vult. 


May 30,1855. SIR JOHN ROMILLY, M.R.,, said his opinion remained unchanged 
as to both points; and he made an order for the delivery of all original letters — 
written by third parties to the attorney relating exclusively to the business of the B 
petitioner; and that any copies of such letters required by Thomson were made 
by him at his own expense; and he refused to order the delivery of the copies made 
of letters written by Thomson, relating to her business, but gave her liberty to have 
copies delivered to her at her own expense. He made no order as to costs. 


Order accordingly. GC 


HOLDER v. SOULBY 


[Court or Common Puiras (Erle, C.J., Byles and Keating, JJ.), April 30, 1860] 


= | Reported 8:C.B.N.S. 254; 29 L.J.C.P. 2462 L. 7. 219; 26.J.P.- 311; E 
6 Jur.N.S. 1031; 8 W.R. 488; 141 E.R. 1163] 


Lodging House—Liability of keeper—Care of lodger’s property—No gross mis- 
conduct or wilful negligence. 
There is no duty on a lodging-house keeper to protect the goods of his lodger, 
nor is he liable for them if stolen, unless he has been guilty of gross misconduct 
or wilful negligence. F 
Calye’s Case (1) (1584), 8 Co. Rep. 32a applied. 


Notes. Followed: Hollingsworth v. Nicholson (1904), 68 J.P.Jo. 584. Con- 
sidered: Scarborough v. Cosgrove, [1904-7] All E.R.Rep. 48. Referred to: Re 
Marlborough Mansions, Victoria Street (1896), 60 J.P.Jo. 284. 

As to position and liability of a lodging-house keeper, see 21 Hauspury’s Laws @ 
(8rd Edn.) 444-5, 452-3; and for cases see 29 Dicest (Repl.) 14, 80 Dicest (Repl.) 
545 et seq. 


Cases referred to: 

(1) Calye’s Case (1584), 8 Co. Rep. 32a; 77 E.R. 520; sub nom. Windham and 
Meads Case, 4 Leon. 96; 29 Digest (Repl.) 2, 1. 

(2) Dansey v. Richardson (1854), 3 E. & B. 144; 2 C.L.R. 1449; 23 L.J.Q.B. 217; H 
118 E.R. 1095; sub nom. Dancey v. Richardson, 18 Jur. 721; 29 Digest 
(Repl.) 8, 17. 

(8) Parker v. Flint (1699), 12 Mod. Rep. 254; Holt, K.B. 866; 88 ER. 1503; 
sub nom. Parkhurst v. Foster, 1 Ld. Raym. 479; 5 Mod. Rep. 427; 1 Salk. 
887; Carth. 417; 29 Digest (Repl.) 2, 6. 


Also referred to in argument : 

Thompson v. Lacy (1820), 3 B. & Ald. 288; 106 E.R. 667; 29 Digest (Repl.) 2, 3. 

Newton v. Harland (1840), 1 Man. & G. 644; 1 Scott, N.R. 474; 133 E.R. 490; 
81 Digest (Repl.) 44, 2034. 

Hillary v. Gay (1888), 6 C. & P. 284, N.P.; 31 Digest (Repl.) 610, 7254. 

Vicars v. Wilcocks (1806), 8 Hast, 1; 103 E.R. 244; 17 Digest (Repl.) 114, 270. 

Chapman v. Rothwell (1858), E.B. & E. 168; 27 L.J.Q.B. 315; 4 Jur.N.S. 1180; 
120 E.R. 471; 36 Digest (Repl.) 57, 313. 
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Blakemore v. Bristol and Exeter Rail. Co. (1858), 8 E. & B. 10385; 31 L.T.0.8. 12; 
120 E.R. 885; sub nom. Blackmore v. Bristol and Haeter Rail. Co., 27 
L.J.Q.B. 167; 4 Jur.N.S. 657; 6 W.R. 886; 3 Digest (Repl.) 73, 122. 


Demurrer in an action against a lodging-house keeper for damages for the negli- 
gent loss of the lodger’s goods. 

The first count of the declaration stated that the plaintiff, at the request of the 
defendant, hired of the defendant, at and for a certain price in that behalf, certain 
furnished apartments in the house of the defendant, and brought into the same 
certain personal luggage, chattels and effects of the plaintiff; yet the defendant, 
neglecting his duty in that behalf did not take such due and proper care of his 
house as a prudent owner would take, by means whereof certain dishonest persons 
in the house entered and obtained access to the apartments so hired, who con- 
verted, took and carried away the luggage, chattels and effects of the plaintiff, 
and the same were wholly lost to the plaintiff. In the second count the plaintiff 
alleged that he was in possession of certain furnished apartments hired by him of 
the defendant in the house of the defendant, and had therein certain personal 
luggage, chattels and effects of him the plaintiff, and was shortly about to quit 
and yield up the apartments to the defendant, and the defendant was then desirous 
of procuring another lodger to hire the apartments after the same should have been 
yielded up by the plaintiff, and the plaintiff alleged that in such case it was the 
usage for the landlord to have licence, whether his tenant were present or absent, 
to enter and show the apartments to any person or persons proposing to become 
the future tenant or tenants thereof. The plaintiff alleged that the defendant had 
such licence to enter and show, and did in the absence of the plaintiff enter and 
show the apartments to divers persons in that behalf for the purpose aforesaid; 
and, therefore, it became and was the duty of the defendant to use due and proper 
care to prevent any of the said persons from injuring or carrying away any of the 
luggage, chattels, and effects of the plaintiff. Nevertheless the defendant, neglect- 
ing his duty, did not use such due and proper care, by means whereof the goods 
and chattels of the plaintiff then in the apartments were taken and carried away 
by a certain person to whom the apartments in the plaintiff’s absence were shown 
by the defendant, and were wholly lost to the plaintiff. 

The defendant demurred to each of these counts on the ground that the first 
clause, not alleging the defendant to be a common innkeeper, or any contract of 
insurance against loss or any personal bailment to defendant, did not disclose any 
duty or liability on the part of the defendant to take care of plaintiff's goods. 


Archibald for the plaintiff. 
J. Thompson for the defendant. 


ERLE, C.J.—I am of opinion that our judgment should be for the defendant. 
On the first count the plaintiff claims to recover on the mere relation of a lodger in 
the defendant’s house, and it is assumed that the law creates a duty in the land- 
lord to take care of the goods of his lodger. Is there any such duty created by 
law? It is clear that no court or judge has decided in the affirmative. 

According to the first proposition of Calye’s Case (1) the liability for the safe 
keeping of the property of a guest is confined entirely to innkeepers keeping common 
inns for the use of wayfarers, and the judges distinctly laid it down that a lodging- 
house keeper is under no such liability, if the goods of his lodger are stglen in his 
house by a lodger, or a member of his family, much less if abstracted by a stranger. 
The reason of the law making an innkeeper liable is, that a waytfarer, who may be 
a complete stranger in the neighbourhood, has no means of knowing the character 
of those with whom he may be brought into contact at the inn and, therefore, the 
law imposes on the innkeeper the obligation of protecting the goods of his cuest. 
But this reason for the law has no applicability to the case of a lodging-house keeper. 

It is not contended that there is an absolute duty cast on the keeper of a 
lodging-house to protect the lodger’s goods, but the allegation is that he did not 





take such due and proper care of his house as a prudent man would take, by means A 
Whereof certain dishonest persons were admitted into the house and stole the 
plaintiff's goods. I am most averse to affirm the proposition that the lodging-house 
keeper is bound to take due and proper care of his lodger’s goods, as the greatest 
mischief might be done by imposing on him undefined duties, the result of which 
no man can foresee. Looking at the character of the different persons taking up 
their abode at lodging-houses or frequenting them, if the landlords of such houses B 
were to be held liable to them under such circumstances, it would to my mind 
be affirming a most pernicious evil. The risk at lodging-houses must vary accord- 
ing to circumstances. Near the seaside it would be most inconvenient and objec- 
tionable that the door should be kept locked all day; so also in a port where the 
lodgings are taken at short notice, and the lodgers continually moving in and out. 
The lodger staying in such houses must take care of his goods in like manner as C 
of valuables on his person when he walks the streets. I regard Calye’s Case (1) as 
the fons juris on the point; and it is an authority directly against counsel for the 
plaintiff. The whole tenor of my judgment in Dansey v. Richardson (2) is that 
the law imposes no such liability on the lodging-house keeper, and goes to the 
unreasonableness of making people liable for the loss of goods of which they never 
had the custody. D 

As to the second count, that alleges that the plaintiff being in the occupation of 
and about to quit apartments hired by him of the defendant, and having personal * 
luggage therein and the defendant being desirous of procuring another lodger, the 
plaintiff averred it was the usage for the landlord to have licence to enter and 
show the apartments to any person in the absence of the plaintiff; that he did enter 
and show the apartments to certain persons, and that it was his duty to prevent E 
any of the said persons from injuring or carrying away any of the luggage, goods 
and effects. Js there any such duty imposed by law upon the defendant? I am 
of opinion there is not. The lodger had given the lodging-house keeper licence to 
show the apartments, and I think it was the lodger’s duty to put his valuables and 
goods out of the way. Greater evil would ensue were we to hold otherwise, for the 
lodger might conspire with an accomplice to steal the goods, and they might have Ff 
joint benefit of the theft, while the landlord would be liable to the lodger for the 
goods so abstracted. There is no precedent whatever for such a liability. There 
is no guarantee by the lodging-house keeper that the persons whom he introduces 
to see and take the lodgings shall do nothing wrong. 

This judgment does not interfere with the lability of the landlord who has by 
gross misconduct, or wilful negligence, conduced to the loss of the goods. In the G 
present case the landlord has done his best, and he must not be held liable for a 
loss, in the happening of which he was not in fault. 
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BYLES, J.—I am also of opinion that the defendant is entitled to judgment on 
both counts of the declaration. In both there has been an attempt made to remove 
the ancient landmarks of the law; it being clear from the decision in Calye’s He@ 
Case (1) that an innkeeper is, and a lodging-house keeper is not, liable for the loss of 
goods of a guest or lodger. Lorn Coxe, C.J., defines the original writ 


‘‘to be the ground of the common law, and that by it all such cases may be 
decided; for, first, it ought to be a common inn, for if a man be lodged with 
another (who is not an innholder), upon request, if he be robbed in his house I 
by the servants of him who lodged him, or any other, he shall not answer 

for it, . 


for the words are ‘‘hospitatores qui com’ hospitia tenent,’’ etc. This seems to me 
consistent with principle as well as authority. There is no contract here between 
the parties that the defendant shall take care of the plaintiff’s goods, nor can it be 
pretended there was any bailment. There is no precedent to be found for such 
an action. The allegation that the defendant did not take such due and proper 
care of his house as a prudent man would is not sufficient to fix him with lability, 


Qa 
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for if that were so a lodging-house keeper might be held liable for any loss 
whatever in his house. 

The distinction between the liability of an innkeeper as contradistinguished from 
that of a lodging-house keeper is well marked and proper. If you are at an inn- 
keeper’s there is a duty on the innkeeper to protect your goods, and he is liable for 
their abstraction; if you are at a lodging-house there is no such duty on the 
landlord and you must take care of your goods yourself. If I have chambers in 
one of the Inns of Court, or at a university, and my goods are stolen, can I sue 
the Benchers or the authorities at the university if they do not take the precaution 
of keeping a proper watch? Certainly not. 

Then as to the second count, it seems to me not so strong as the first count, 
and all the objections urged to the one apply also to the other. For these reasons 
our judgment must be for the defendant. 


KEATING, J.—1I am of opinion that the defendant is entitled to judgment on 
both counts of the declaration. The first count has not been supported by any 
authorities; but on the contrary, it is opposed to what has always been laid down 
as law, from Calye’s Case (1) down to the present time. In Parker v. Flint -(3), 
Lorp Hott, C.J., laid it down, that, 





“Tf one come to an inn and make a previous contract for lodging for a set 
time, and do not eat and drink there, he is no guest, but a lodger, and as 
such is not under the innkeeper’s protection; but, if he eat and drink there, 
it is otherwise; or if he pay for his diet there, though he do not take it there.’’ 


So that there may be a case where a man at an inn may be unprotected, the law 
regarding him as a lodger. After the remarks made by Erte, C.J., in Dansey v. 
Richardson (2), it will be evident that it does not apply here. 

The second count is, as it were, a modification of the first count. The licence 
to show the apartments is stated in a very peculiar way; it was alleged that it 
was the usage that the landlord should have leave to enter and show the apart- 
ments in the absence of the lodger, and that pursuant to such usage he entered but 
did not take care of the goods and they were stolen. 

In truth, there was no duty on the defendant to protect the plaintiff's goods; 
the duty of so doing lay in the plaintiff himself, so that in reality the second 
count places the plaintiff in no better position than was given him by the first 
count. 

Judgment for defendant. 
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Re CANT’S ESTATE 


[Court or Appran mn Caancery (Knight-Bruce and Turner, L.JJ.), July 8, 1859] 


[Reported 4 De G. & J. 503; 28 L.J.Ch. 641; 33 L.T.0.8. 280; 
Jur N.S. 629. 7 Won, 624; 45 Ek. 196] 


Will—Real estate—Right of beneficiary to purchase part of real estate—Compul- 
sory acquisition of land before right exercisable. 

A testator by his will gave his son the right to purchase for £450 certain 
portions of his real estate, this right to be exercisable after the death of the 
testator’s widow who was tenant for life of the whole estate. If the son did 
not exercise the right the land in question was to be held on trust for sale 
with the remainder of the estate. Before the death of the widow the land 
was purchased by a railway company under an Act passed in 1847, for the 
sum of £700 which was paid into court. On the death of the widow, the sur- 
viving executor petitioned for payment out of this sum for the general benefit 
of the testator’s estate. 

Held: the purchase money was substituted for the land and was subject to 
all the rights affecting it, but it was unaffected by the railway company’s Act; 
and, therefore, the son was entitled to payment of the sum of £700, subject to 
the payment by him of £450 for the general benefit of the estate. 


Notes. Applied: Re Fison’s Will Trusts, Fison v. Fison, [1950] 1 All E.R. 501. 
Referred to: Re Kerry, Bocock v. Kerry, Arnull v. Kerry, [1889] W.N. 3; Oppen- 
heimer v. Minister of Transport, [1941] 8 All E.R. 485; Re Armstrong’s Will 
Trusts, Graham v. Armstrong, [1948] 2 All E.R. 5387. 

As to the rights of a person exercising an option under a will, see 89 Haussury’s 
Laws (8rd Edn.) 918; and for cases see 44 Digest 212. 


Case referred to in argument: 
Karl of Radnor v. Shafto (1805), 11 Ves. 448; 82 E.R. 1160, L.C.; 44 Digest 211, 
Bie sy 


Appeal from a decision of Stuart, V.-C. 
The testator, a market-gardener, by his will made on Jan. 27, 1827, gave all his 


real and personal estate to his executrix and executors, namely his wife Hannah 


Cant, his son George Long Cant, and his son-in-law James Wright, upon trust to 
permit his said wife to receive the income of the real and personal estates respec- 
tively during her hfe; and within six months after her decease, he directed his 
executors, or the survivor of them, to sell his real and personal estate, and to 
divide the proceeds of such sale into ten equal parts; and one of such equal parts 
be paid to each of his ten children. 

The testator further directed by his will that his executors, before proceeding 
to a sale of two pieces of garden land, forming part of his real estate, and which 
had been used by him in carrying on his business as a market-gardener, should 
offer both of the said pieces of land to his [the testator’s] son Charles Cant, for 
the sum of £450; and he provided that if Charles Cant should be desirous of pur- 
chasing the two gardens at and for the price mentioned, he should give to the 
executors of the testator three calendar months’ notice in writing of such his 
desire to purchase the same, and on payment by Charles Cant of the aforesaid 
purchase-money at the expiration of the notice, the testator directed his executors 
to stand possessed of the two pieces of garden land upon trust to convey the same 
to his son Charles Cant. In the event of their not receiving such notice from his 
son Charles, his executors were to stand possessed of the gardens in trust for sale 
as above mentioned. 

The testator died on July 13, 1828, survived by Hannah Cant his wife, who died 
Gndan. 27, 1859. 

In 1853 the Eastern Union Rail. Co., requiring the pieces of land, purchased 


A 


B 
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them under their statutory powers of compulsory purchase, exercised under the 
Lands Clauses Consolidation Act, 1844, and the Eastern Union and Harwich Rail- 
way and Pier Act, 1847. The purchase-money was fixed at £700, and that sum 
was paid into court by the company. 

Upon the death of the widow, Charles Cant was living, and he claimed to be 
entitled to the right of pre-emption given him by the will, notwithstanding the 
conversion of the garden ground. This right was denied by some of the parties 
interested, and accordingly the surviving executor of the testator presented this 
petition, praying for the payment to him of the sum paid into court by the 
company. The question in issue was whether the testator’s son, Charles Cant, was 
entitled to the difference between the sum of £450, the price at which the testator 
gave him the option of purchasing the two pieces of ground, and the sum of £700, 
at which they had been sold to the railway company. 

The petition was heard by Sruart, V.-C., who stated that the right of pre- 
emption was to arise only on the execution of the trust for sale, and that, as that 
trust could not now come into operation, the right itself was gone. The right of 
pre-emption depended only upon the trusts for sale and conversion, and these 
could not be carried into effect. His Honour, therefore, ordered that the fund in 
court should be paid to the petitioner, as the testator’s surviving executor. From 
this decision Charles Cant appealed. 


G. M. Giffard, Q.C., and F. C. Miller for the appellant. 

Shebbeare (with him Bacon, Q.C.) for the respondent. 

Henry F, Shebbeare for other parties interested in the testator’s estate adversely 
to the appellant. 


KNIGHT-BRUCE, L.J.—By a contract of purchase under the powers of a rail- 
way Act, a sum of money was substituted for land, and became subject to all the 
rights which affected the land. The land was devised by the testator to his wife 
for life together with other property, and after her death all was to be sold, and 
the testator in effect said this: ‘‘As to a particular portion, namely, the land now 
in question, one of my sons shall have it if he chooses to be charged with £450 
as between himself and my estate.’’ This right remains unaffected by the Act, and 
the son was entitled to take the purchase-money, whether it is worth hundreds or 
hundreds of thousands, on paying the sum which the testator has specified in his 
will, Just as he would have been entitled to the land itself, if it had not been taken 
by the railway company. 


TURNER, L.J.—The whole argument of the respondents rests on this, that the 
testator only intended to benefit his son Charles in the event of his continuing to 
be a gardener. The true test of this argument is whether, if he had ceased to be 
a gardener in his father’s lifetime, he would still have been entitled to the land. 
This question admits of no doubt, and the only consideration then is, whether, if the 
right remained at the death of the testator, the fact of a subsequent Act of Parlia- 
ment passing can affect the rights of the parties. I am of opinion that it cannot. 
The order of the court below must, therefore, be reversed. 


The order was that, on Charles Cant’s paying £450 to the credit of the general 
estate of the testator, he should be declared entitled to the purchase-money of 
£700 paid into court by the railway company. The costs of all parties on the 
appeal petition to be borne by the general estate of the testator. 
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BUSBY v. CHESTERFIELD WATERWORKS AND 
GAS LIGHT CoO. 


[Court or QurENn’s Bencn (Lord Campbell, C.J., Erle and Crompton, JJ.), 
April 28, 1858] 
[Reported H.B. & E. 176; 27 L.J.M.C. 174: 81 1.7.0.8. 98: 
22 J.P. 689; 4 Jur.N.S. 757; 6 W.R. 515; 120 E.R. 474] 
Water—Domestic purposes—Use for cleaning horse and carriage. 
Under a local Act the use of water for domestic purposes was charged for at 
a different rate from water used for other purposes. The appellant, who paid 
a water rate for domestic purposes, used the water for cleaning his horse and 
carriage. On his appeal against his conviction for using water for other than 
domestic purposes, 
Held: the use of water for washing a horse and carriage was use for a 
private purpose and as such should be construed as a use for domestic pur- 
poses, and the appeal would be allowed. 


Notes. Considered: Walker v. Lambeth Waterworks Co. (1894), 71 L.T. 75; 
Barnard Castle U.D.C. v. Wilson, [1902] 2 Ch. 746. Applied: Harrogate Corpn. v. 
Mackay, [1907] 2 K.B. 611. Referred to: Bristol Waterworks Co. v. Uren (1885), 
1b Q.B.D. 687; Grand Junction Waterworks Co. v. Davies (1897), 18 T.L.R. 489; 
Chester Waterworks Co. v. Chester Union (1907), 96 L.T. 566; Frederick v. Bognor 
Water Co., [1909] 1 Ch. 149. 

As to the meaning of ‘‘domestic purposes’’ for the use of water, see 39 Hats- 
BuRY 'S Laws (8rd Edn.) 400; and for cases see 43 Dicust 1080 et seq. 


Appeal from conviction by justices. 

In this case the opinion of the court was sought as to the construction of ss. 31 
and 33 of the Chesterfield Waterworks and Gaslight Company’s Act, 1855. By s. 31 
of that Act it was provided that 


‘the company shall furnish to the owner or occupier of any house who shall 
be entitled to demand a supply of water for domestic use, including water- 
closets, a sufficient supply thereof at the following annual rates or prices, 
according to the poor-rate assessment of such houses for the time being, that is 
to say:’’ 


Then followed the scale of charges. By s. 33 it was provided that a supply of water 
for domestic purposes shall not include a supply of water for machinery, railways, 
or for any trade or business whatsoever, or for watering gardens, or for fountains, 
or for any ornamental purposes whatsoever. The company were empowered by s. 34 
to take a different rate of payment for the supply of water for other than domestic 
purposes. 

The appellant occupied a house, to which a stable and coach-house were attached, 
being rated to the poor, however, separately upon the rental of the house. He was 
accustomed to use the water of the company, not only for his domestic purposes 
in the house, for which he was charged according to the scale of the poor-rate 
upon the house, but also for the purpose of cleaning his horse and carriage, having 
entered into no agreement with the company under s. 34 of the Act. Upon an 
information laid against him for using the water for other than domestic purposes 
the justices convicted him. 


Pashley, Q.C., for the appellant. 

Macnamara, in support of the conviction, argued that this was not such a ‘use 
of the water for domestic purposes as was contemplated by the Act, and that the 
stable could not be considered as a part of the premises, for which the appellant 
had the supply of the water. [Crompron, J.—Surely the stable must be considered 
as part of the premises.| But washing horses and carriages cannot be deemed 
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domestic purposes; they come rather within the operation of s. 84. In so using it 
a very great waste may be the consequence. 


LORD CAMPBELL, C.J.—Considering that this water when used for washing 
the carriage and horse of the occupier is for a private purpose, I think it must be 
construed as being used for domestic purposes. Whether it is used for a carriage 
for the appellant or a go-cart for his children, it is just the same. No fear need be 
entertained of an undue use of the water, and if two parts of premises are separately 
rated, I think the company are entitled to make a charge upon the aggregate rental. 


ERLE and CROMPTON, JJ., concurred. 
Appeal allowed. 


MANDERS AND ANOTHER v. WILLIAMS 


[Court or Excuequer (Parke, Alderson and Platt, BB.), June 25, 1849] 


[Reported 4 Exch. 339; 18 L.J.Ex. 487; 18 L.T.0.8. 325; 
154 E.R. 1242] 
Execution—Property of debtor liable to seizure—Goods held by debtor as bailee. 
Sale of Goods—Containers—Containers to be returned—Held by buyer as bailee— 

Inability to seizure in execution. 

The plaintiffs, who were brewers, sent two consignments of porter in casks 
to a customer on the terms that the empty casks were to be returned to them 
at the customer’s expense and risk within six months from the date of the 
contract or paid for at invoice price at the option of the plaintiffs. The defen- 
dant seized and sold, under a fi. fa. against the customer, 800 of the casks 
which were lying empty in the customer’s cellar. 

Held: as soon as the casks were empty the customer became a bailee of them 
during pleasure and the rights of property and possession in them reverted to 
the plaintiffs, who, accordingly, were entitled to maintain an action of trover 
against the defendant. 


Notes. Explained: Jelks v. Hayward, [1905] 2 K.B. 460. Considered: William 
Leitch & Co., Ltd. v. Leydon, [1980] All E.R.Rep. 754. Referred to: North 
Central Wagon and Finance Co. v. Graham, [1950] 1 All E.R. 780. 

As to seizure of goods held by debtor in fiduciary capacity, see 16 Hanssury’s 
Laws (8rd Edn.) 52; and for cases see 21 Diarst (Repl.) 588. As to delivery of 
goods on sale or return, see 384 Hatssury’s Laws (8rd Edn.) 71; and for cases see 


~ 389 Dicest (Repl.) 623 et seq. 


Cases referred to: 
(1) Gordon v. Harper (1796), 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828;.48 Digest 
496, 354. 
(2) Bradley v. Copley (1845), 1 C.B. 685; 14 L.J.C.P. 222; 5 L.T.0.9. 198 ; 
9 Jur. 599; 135 E.R. 711; 43 Digest 497, 361. 


Also referred to in argument: 
Legg v. Hvans (1840), 6 M. & W. 36; 8 Dowl. 177; 9 L.J.Ex. 102; 4 J.P. 123; 
eae. AO; ol IR. gli: 32 inc (Repl.) 255, 12, 
Hobson v. Melland (1841), 2 Mood. & R. 342, N.P.; 3 Digest (Repl.) 568, 201. 


a 
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Farrant v. Thompson (1822), 5 B. & Ald. 826; 2 Dow. & Ry.K.B. 1; 106 E.R. 
1392; 31 Digest (Repl.) 231, 3659. 

Doe d. Parsley v. Day (1842), 2 Q.B. 147; 2 Gal. & Dav. 757; 12 L.J.Q.B. 86; 
6 Jur. 913; 114 E.R. 58; 85 Digest (Repl.) 465, 1549. 

Rogers v. Grazebrook (1846), 8 Q.B. 895; 7 L.T.O.S. 109; 115 E.R. 1111; 35 
Digest (Repl.) 454, 1464. 

Wilkinson v. Hall (1887), 3 Bing.N.C. 508; 83 Hodg. 56; 4 Scott, 301; 6 L.J.C.P. 
82; 132 E.R. 506; 35 Digest (Repl.) 870, 725. 

Wheeler v. Montefiore (1841), 2 Q.B. 183; 1 Gal. & Dav. 493; 11 L.J.Q.B. 34; 
6 Jur. 299; 114 E.R. 58; 35 Digest (Repl.) 450, 1425. 


Rule Nisi to enter a verdict for the plaintiffs in an action for trover for a quantity 
of porter casks, tried before Erte, J. 

The plaintiffs, who were porter merchants in Dublin, were accustomed to supply 
one John David, of Laugharne in Wales, with porter. The course of dealing was 
to consign the porter to David twice a year in half-barrel casks with an invoice, 
charging nothing for the casks which were returned by him to the plaintiffs when 
empty. In April, 1848, the plaintiffs sent to David a quantity of porter, with a 
bill of lading in the usual form, and the following invoice, dated April 13, 1848: 


‘Invoice of butts, hhds., brls., 440 half-brls. porter (Irish measure), 
shipped by order and for account, risk, and to address of John David, 
Laugharne. The empty casks to be returned to Dublin at his expense and 
risk within six months from date hereof, or paid for at invoice price, at the 
option of the shippers.”’ 


The invoice then stated the price of the porter; and there was a note at the foot: 
“Value of the barrels 7s. 6d. each.’’ In June, 1848, the plaintiffs consigned sixty 
more half-barrels of porter to David, with a similar invoice, dated June 24. In 
August, 1848, the defendant, who was sheriff of Carmarthenshire, seized and sold, 
under a fierl facias against David, 3800 of these casks which were lying empty 
in his cellar. 7 

On Oct. 26, 1848, the plaintiffs commenced an action for trover of the 300 casks, 
more than six months after the date of the first invoice, but less than six months 
after the date of the second. Erte, J., was of opinion that, under this contract, 
the plaintiffs had not a sufficient possession to maintain trover, and he directed a 
verdict for the defendant on the plea of not possessed, reserving leave for the 
plaintiffs to move to enter a verdict for them for £112 10s., being the value of 
the 800 casks at 7s. 6d. each, if the court should be of opinion that they had 
sufficient possession to enable them to maintain the action. The plaintiffs obtained 
a rule nisi accordingly. 


Martin and Cowling showed cause against the rule. 
Davison and Willes supported the rule. 


PARKE, B.—I am of opinion that the rule ought to be absolute. Gordon v. 
Harper (1), which must now be considered as settled law, shows that, if a person 
has an interest in goods for a certain time by agreement with the owner, the latter, 
during the time that he is not in possession, cannot maintain trover against a 
wrongdoer who takes the goods. That case might, with propriety, have been 
differently decided in the first instance; but it has been followed by others, and 
the Court of Common Pleas somewhat extended the rule in Bradley v. Copley (2). 
There it was held that, where a person in possession of goods had an uncertain 
interest determinable by the owner, until that event happened the owner could 
not maintain trover, although, according to a passage in SHEPPARD’s ToUCHSTONE, 
p. 272, a contract of that description with respect to real estate would not prevent 
the owner from recovering in ejectment. 

The question is, In what condition was David under this contract? Had he a 
certain interest at the time of the sale, or an uncertain interest determinable at 
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the option of the plaintiffs so as to bring the case within the principle of Bradley v. 
Copley (2)? That depends on the terms of the invoice, which gave him some 
right to the casks. The contract must be construed with reference to the course 
of trading between the parties—the vendor in Dublin selling porter to a person in 
Wales. The object was to put the vendee in possession of the porter, and he was 
to have the casks for keeping the porter until he had an opportunity of disposing of 
it. Then what was his situation as soon as the porter was emptied from the casks? 
Was he more than a mere bailee during pleasure, the plaintiffs having a right to 
say ‘‘You have no longer any claim to the possession of the casks; that was deter- 
mined when they were emptied, and we insist on their being delivered to us’’? 
That being so, the plaintiffs are entitled to maintain trover against a stranger who 
seizes the casks, and the sheriff is in that position. 

The true construction of the contract is to give David an interest only until 
the casks were empty. I agree with counsel supporting the rule that, in this 
contract, every stipulation is for the benefit of the vendors, not the vendee. The 
latter is to incur all risk; he is under the obligation of sending the empty casks to 
Dublin at his own expense and before the end of six months from the date of the 
contract; if not, there is an option for the benefit of the vendors of calling on him 
to purchase the casks at a fixed price. Those stipulations show that the interest 
of the vendee was never meant to extend beyond the right to keep the casks until 
the porter was consumed. Possibly, he might within the six months have trans- 
ferred the porter in the casks to a sub-vendee, but as soon as the casks were 
emptied the right to them reverted to the vendors. According to the true construc- 
tion of this contract, I am satisfied that it was never intended that David should 
have the casks for any other purpose than keeping the porter. Indeed, I do not 
see what advantage there could be in his right of possession continuing after the 
casks were empty; for, during the residue of the six months, he could neither let 
them to anyone else nor make any further use of them himself without being a 
wrongdoer and, at the end of the six months, he was bound to return them. 

So soon as the casks were empty, the right of property and the right of possession 
reverted to the plaintiffs, and David was in the situation of a mere bailee during 
pleasure. No proposition can be more clear than that either the bailor or the 
bailee of a chattel may maintain an action in respect of it against a wrongdoer; 
the latter by virtue of his possession, the former by reason of his property. This 
is laid down in 2 RouiE’s ABRIDGMENT, p. 551, pl. 22, 830 Comyns’ Dicesr ‘‘Tress- 
pass’’ (B. 4), and in other authorities. The verdict must, therefore, be entered 
for the plaintiffs for the price of the casks. 


ALDERSON, B., and PLATT, B., concurred. 


Rule absolute. 
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PURVIS AND OTHERS v. TRATLL 


[Courr or Excurquer (Pollock, C.B., Parke, Alderson and Platt, BB.), Janu- 
ary 19, 1849] 


[Reported 38 Exch. 344; 8 New Mag. Cas. 88; 8 New. Sess. Cas. 459; 
if JMC. 573 12 11.08. 879; 13 2. 210: oe Bere) 


Rates—Hxemption—Scientific and literary society—Haclusive use of premises 
by society—Acquisition and diffusion of useful knowledge—Parts of premises 
used for public meetings, exhibitions, and auction sales. 

A society was instituted for the acquisition and diffusion of useful knowledge, 
and had obtained the certificate required by s. 1 of the Scientific Societies 
Act, 1848. It was supported in part by annual voluntary subscriptions and 
did not distribute any dividend, gift, division or bonus in money among its 
members. On a number of occasions the lecture hall of the society’s premises 
was let for public meetings, exhibitions, and sales by auction, the money re- 
ceived from such lettings amounting to about one fourth of the society’s whole 
income and being applied to the purposes of the society. 

Held: the premises of the society were not being used solely for the purposes 
for which the society was originally instituted, and, accordingly, it was not 
entitled to have them exempted from rates. 


Notes. The Scientific Societies Act, 1848, has been repealed by the Rating and 
Valuation Act, 1961, but reduction or revision of rates may now be granted by 
s. 11 (4) (b) of the Act of 1961 (41 Haussury’s Statutes (2nd Edn.) 950). 

Distinguished: R. v. Manchester Overseers (1851), 16 Q.B. 449. Appled: 
Clarendon v. St. James’s, Westminster (1851), 10 C.B. 806; R. v. Cockburn (1852), 
16 Q.B. 480. Considered: Purchas v. Holy Sepulchre (1854), 4 EH. & B. 156. 
Applied: R. v. Royal Medical and Chirurgical Society of London (1857), 21 J.P. 789. 
Considered: British Launderers’ Research Association v. Central Middlesex Assess- 
ment Committee and Hendon Rating Authority, [1949] 1 All E.R. 21; Institution 
of Mechanical Engineers v. V. O. Cane, [1960] 8 All E.R. 715. Referred to: R. v. 
Linnean Society (1854), 18 J.P. 504; I.Rh.Comrs. v. Forrest (1890), 15 App. Cas. 
3384; Westminster City Council v. Royal United Services Institution, [1988] 2 
All E.R. 545. 

As to exemption from rates of societies exclusively established for purposes of 
science, see 24 Hanspury’s Laws (8rd Edn.) 387 et seq.; and for cases see 388 DicEst 
(Repl.) 582 et seq. 


Case referred to in argument : 
fi. y. Shee (1843), 4 Q.B. 2; 8 Gal. & Dav. 80; 12 L:J.M.C. 53; 7 J.P.9207. 
7 Jur. 810; 114 E.R. 798; 88 Digest (Repl.) 548, 408. 


Action for trespass for breaking and entering certain premises of the plaintiffs, 
in the parish of Greenwich in the county of Kent, and carrying away certain 
cushions, etc., of the plaintiffs. 

The parties agreed to state the following Special Case for the opinion of the 
court. The plaintiffs were the trustees of a society called “‘The Greenwich Society 
for the Acquisition and Diffusion of Useful Knowledge.’’ The defendant was a 
justice of the peace for the county of Kent, and one of the Metropolitan Police 
magistrates. The question was as to the liability of the plaintiffs to be rated to 
the poor and highway rates, under certain local Acts of Parliament, in respect of 
the buildings and premises of the said society, or whether they were exempt under 
the Scientific Societies Act, 1848,s.1. Prior to Jan. 18, 1844, a society was instituted 
at Greenwich, for the purposes of science and literature exclusively (unless the court 
should come to a contrary conclusion), by the name of “‘The Greenwich Society 
for the Acquisition and Diffusion of Useful Knowledge.’’ On Jan. 18, 1844, the 
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A barrister gave to the society a certificate of exemption from rates, pursuant to 
s. 2 of the Act of 1848. The other provisions of the Act had been complied with. 
Among the rules of the society were the following : 


8. The whole of the property and effects belonging to the society shall be 
invested in the names of three trustees, who shall be elected by the society 
at a special meeting. 

“19. No dividend, gift, division, or bonus in money, shall or may, on any 
account, be made from the funds of the society unto or between any of its 
members in respect of such membership. 

"20. In the event of a dissolution of the society, the property shall not be 
divided amongst the members, nor appropriated to their private use, but shall 
be given to such public association or associations for the promotion of know- 
ledge as may be deemed by the members at their last meeting to be most 
deserving.”’ 


On Jan. 30, 1846, the churchwardens, overseers, etc., of Greenwich made a poor 
and highway rate, whereby the plaintiffs were assessed in respect of the lecture- 
hall and rooms of the society. The plaintiffs having refused to pay the rates, the 
defendant issued summonses, and eventually warrants of distress, under which the 
goods of the society were seized. 

The society was instituted for the acquisition and diffusion of useful knowledge 
(unless the court, from the facts of the case, should come to a contrary conclusion), 
and was constituted and governed by certain rules and byelaws. The premises 
belonging to the society, which were vested in the plaintiffs as trustees, and in 
respect of which they were rated as aforesaid, consisted of a lecture hall, library and 
reading-rooms, which were open to the use of the members of the society, and a 
librarian attended daily on the premises, but no person resided there; and, subject 
as hereinafter mentioned, the premises were used and occupied by the society for 
the transaction of its business, and for carrying into effect its purposes. The 
society was supported in part by annual voluntary contributions, and did not in 
fact make any dividend, gift, division or bonus in money unto or between any of its 
members. Since the society had possessed the lecture hall, it has issued public 
printed announcements in the following terms : 


“The lecture hall, capable of holding nearly 1,000 persons, and several class- 
rooms, may be hired for public meetings, lectures, concerts, ete. For terms 
apply to the librarian.”’ 


In consequence of this, and in conformity therewith, the lecture hall of the society, 
being a part of the premises of the society, and occupied by it as aforesaid, had 
on several occasions, as well before as since the making of the rates in question, 
been used by and let to other persons unconnected with the society, for other 
purposes, but with the consent of the society and the trustees; and the lecture hall 
had been used by and let to such other persons as often as application had been 
made for its hire, when the trustees thought fit so to let and allow the use of 
the same, and had been always to be let, according to the terms of the announce- 
ment, to such persons as the trustees thought fit. Among other things, it had been 
let and used for meetings relating to the payment of the church rates, the corn 
laws, the navigation of the river Thames, a meeting to adopt a petition for the 
return of Frost, Williams, and Jones, which was held on Feb. 18, 1846, and one 
to petition for the People’s Charter, which was held on Nov. 18, 1846, and for 
exhibitions of various kinds; as, for instance, of a celebrated dwarf, certain North 
American Indians and conjurors. 

Other parts of the same premises of the society had been also let and used for 
sales by auction, and meetings of tradesmen’s protection and building societies; 
and on the occasion of such lettings, the use of the lecture hall, or other parts of 
the premises of the society, had been agreed to be given for the purpose for which 
the respective lettings took place, sometimes for a few hours only, sometimes for 
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two or three hours in the morning, and for a similar period in the afternoon, and 
for a similar period in the morning, and again in the afternoon and the evening 
of one day, or two, or three successive days. One of the rooms of the premises, not 
being the lecture hall, had been let for a sale by auction of pictures, when such room 
was let for the daytime only of successive days, and was used on the evenings of 
such days by the society for its own purposes. 

On the occasions of such lettings, sums of money had been paid in gross to 
the trustees on behalf of the society by the parties requiring such temporary use 
of such part of the premises of the society, which sums were received by the 
trustees on behalf of the society, and applied by them to the purposes of the 
society, in common with their other funds. The receipts of the society, by such 
letting of the lecture hall and the parts of their premises, had been found to amount 
to one fourth of the whole income of the society. On many of the occasions on 
which the lecture hall had been so let and used by persons other than the society, 
before and since the making of the rates, sums of money had been received and 
taken at the doors by and for such persons, and applied by them partly in payment 
of the use of the hall, and partly for their own use; and on some occasions 
the members of the society had in fact been admitted on payment of half the price 
of admission paid by other visitors, but without any agreement having been made 
to that effect or for that purpose. 

It was contended on the part of the defendant and the parish of Greenwich 
that, by reason of the aforesaid use of the premises, the society and the plaintiffs 
were not entitled to the exemption provided by the Scientific Societies Act, 1848. 
The court was to be at liberty to draw any conclusion from those facts which a Jury 
might. 

The question for the opinion of the court was whether the plaintiffs were or 
were not entitled to the exemption provided by the Scientific Societies Act, 1843. 
If the court should be of opinion that the plaintiffs were entitled to such exemp- 
tion, judgment was to be entered for them, with £20 damages and costs; otherwise 
for the defendant. 

By s. 1 of the Scientific Societies Act, 1843 [repealed] : 


‘‘ |. No person or persons shall be assessed or rated, or liable to be assessed or 
rated, or liable to pay, to any county, borough, parochial, or other local rates 
or cesses, in respect of any land, houses, or buildings, or parts of houses, or 
buildings, belonging to any society instituted for purposes of science, literature, 
or the fine arts exclusively, either as tenant or as owner, and occupied by it for 
the transaction: of its business, and for carrying into effect its purposes, pro- 
vided that such society shall be supported wholly or in part by annual voluntary 
contributions and shall not, and by its laws may not, make any dividend, gift, 
division, or bonus in money unto or between any of its members, and provided 
also that such society shall obtain the certificate of the barrister-at-law or lord 
advocate, as hereinafter mentioned.”’ 


Bovill for the plaintiffs. 
Crowder for the defendant. 


POLLOCK, C.B.—The defendant is entitled to judgment. The institutions of a 
country mean the laws by which it is regulated at the time we are speaking. If a 
society is instituted for literary purposes, it becomes a new institution when used 
for other and different purposes. 


PARKE, B.—I agree that the defendant is entitled to our judgment. The term 
‘institution’? does not mean merely the original institution on the first establish- 
ment of a society, since that may be altered, as many institutions have been, but 
the purposes to which it is applied at the present time. By the original constitution 
of this society, the lecture rooms were to be used for lectures only, and not in 
the discussion of party or political purposes. That has been changed by somebody ; 
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and, if the alteration was made by competent authority, it is clear that the society 
would have ceased to be instituted for its original purposes. The Case does not 
find how the alteration took place, and we are not at liberty to draw any inference 
that it was done by competent authority. The meaning of s. 1 of the Scientific 
Societies Act, 1843, is not merely that the society should be instituted for the 
purposes mentioned in it, but that it should occupy its rooms solely for those 
purposes. It is true that the statute does not use the word ‘‘solely’’; but. it 
never could have been the intention of the legislature to allow a society who let 
its rooms for other purposes than those mentioned in the Act to be exempt from 
rates because there was no beneficial occupation, inasmuch as the funds were 
applied to the purposes of the society. On the true construction of this statute, 
there can be no exemption, if the society occupy for a purpose foreign to its 
original institution. 


ALDERSON, B., and PLATT, B., concurred. 
Judgment for defendant. 


R. v. COLLINGWOOD AND ANOTHER 


[Court or QuEEN’s Benca (Lord Denman, C.J., Patteson, Wightman and Erle, 
JJ.), May 4, July 12, 1848] 
{ Reported 12 Q.B. 681; 8 New Mag. Cas. 53; 8 New Sess. Cas. 252; 
a Aa NEC TOR” 12 OTTO.” 06s 1a ee. Tou 
12. J.P.Jo. 309, 454: 116 E.R. 1025] 


Bastardy—*‘Single woman’’—Married woman mother of illegimate child. 

By s. 2 of the Poor Law Amendment Act, 1844 [see now Affiliation Proceed- 
ings Act, 1957, s. 1 (87 Hatssury’s Srarures (2nd Edn.) 87)], a “single 
woman’’ who had been delivered of a bastard child might apply to a justice 
for a summons to be served on the man alleged by her to be the father of the 
child. 

Held: the words ‘‘single woman”’ in the section included a married woman 
who became the mother of a bastard child. 


Notes. Applied: R. v. Pilkington (1858), 2 E. & B. 546. Referred to: 
Jones v. Davies, [1900-3] All E.R.Rep. 243; Brown v. Leech (1924), 88 J.P. 208; 
Jones v. Evans, [1945] 1 All E.R. 19; Taylor v. Parry, [1951] 1 All B.R. 355. 

As to affiliation proceedings, see 8 Hauspury’s Laws (3rd Edn) 110 et seq.; and 
for cases see 8 Dicrst (Repl.) 442 et seq. For the Affiliation Proceedings Act, 1957, 
s. 1, see 87 Hatspury’s Srarures (2nd Edn.) 37. 


Case referred to: 
(1) R. v. Luffe (1807), 8 East, 193; 103 E.R. 316; 8 Digest (Repl.) 404, 53. 


Also referred to in argument : 

fi. v. Tibbenham (Inhabitants) (1808), 9 Fast, 383. 

St. Michael, Bath Parish v. Nunny, Somerset Parish (1723), 1 Stra. 544; 98 
E.R. 689. | 

fi. v. Wymondham (Inhabitants) (1843), 2 Q.B. 541. 

fi. v. Stoke Bliss (Inhabitants) (1844), 6 Q.B. 158: 1 Dav. & Mer. 135; 1 New 
Mag. Cas. 61; 1 New Session Cas. 267543. TiS. MC. 1508) be Pang. 179; 
8 J.P. 675; 8 Jur. 586; 115 E.R. 61. 
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Rule Nisi calling on justices of the borough of Abingdon to show cause why a 
writ of certiorari should not issue to bring up an order in bastardy made by them, 
for the purpose of having it quashed. 

On Oct. 7, 1847, Mary Ann Rance, the wife of George Rance, who had been 
delivered of a male bastard child within the previous twelve months, applied for 
an affiliation order to be made on the alleged father, John Huggins. The justices 
having heard her evidence on oath, together with corroborating evidence, adjudged 
John Huggins to be the putative father and ordered him to pay to her 1s. 6d. a week 
until the child attained the age of thirteen years or should die, ‘‘or the said George 
Rance shall again live and cohabit with his said wife... or the said | wife] shall 
marry again after the decease of her said husband.”’ 


Godson, Q.C., for the justices and Carrington for Mary Ann Rance showed cause 
against the rule. 


Parry supported the rule. 


Cur. adv. vult. 


July 12, 1848. LORD DENMAN, C.J., delivered the following judgement of the 
court.—The single question is whether a married woman becoming the mother of 
an illegitimate child is within the Poor Law Amendment Act, 1844, which authorises 
the Justices to make an order of bastardy. The language of s. 2 of that Act applies 
in terms only to single women; so did the language of the Bastard Children Act, 
1733, s. 1. Yet Lorp ELLensorovcH and the whole court in R. v. Luffe (1), held 
that an order might be made on the putative father of the bastard child of a married 
woman, who was to be considered single under the existing circumstances and for 
that purpose. The Act last named is repealed, indeed, by that now in force; but 
the authority and the reason of the decision remains unimpaired, and the law, 
differently interpreted, would fail to reach a very large proportion of illegitimate 
children. We, therefore, think that we must hold the order good. 


Rule discharged. 


GREENOUGH v. McCLELLAND 


[Court or E:xcHEQUER CHAMBER (Williams, J., Martin, B., Willes and Byles, JJ., 
Channell and Wilde, BB.), June 18, 1860] 


| Reported 2 HE. & E. 429; 30 L.J.Q.B. 15; 2 L.D. 571; 
6 Jur.N.S. 772; 8 W.R. 612; 121 E.R. 162] 


Guarantee—Discharge—Time given by creditor to debtor—Prejudice to surety. 
The plaintiff, at the defendant’s request, lent £150 to T., less three months’ 
interest at 20 per cent., and also drew a joint and several promissory note, direct- 
ing T. to sign it and to obtain the defendant’s signature as surety. The note, 
dated Mar. 23, 1858, was returned by T. to the plaintiff, signed by the defendant as 
maker. When the note became due on June 26, 1858, and again on Sept. 28, 
T. paid the plaintiff a further three months’ interest, the plaintiff agreeing 
not to enforce payment for the note. These payments of further interest were 
made without the knowledge or consent of the defendant who knew nothing of 
the matter until October, 1858, when T. became insolvent. In an action by the 
plaintiff to recover the amount of the note from the defendant. 

Held: the doctrine of equity that when a surety was prejudiced by time given 
to a principal debtor, relief should be given to the surety applied and judgment 
should be given for the defendant. 


A 


B 


Fr 


H 
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Dirorum of Lorp Correnyam in Hollier v. Myre (1) (1840), 9 Cl. & Fin. at 
p- 45, applied. : 


Notes. Referred to: Re Davies and Troughton, Hx parte Clennell, etc. (I'rus- 
tees of Hackney, Permanent Benefit Building Society) (1861), 4 L.T. 60; Lawrence 
v. Walmisley (1862), 5 L.T. 798; Hwin v. Lancaster (1865), 6 B. & 8. 571; Swire v. 
Redman, [1874-80] All E.R.Rep. 1255; Rouse v. Bradford Banking Co., [1894] 

2h. 32. 

As to surety’s rights against a creditor, see 18 Hautspury’s Laws (8rd Edn.) 

464-474; and for cases see 26 Digest (Repl.) 109 et seq. 


Cases referred to: 

(1) Hother v. Hyre (1840), 9 Cl. & Fin. 1; 8 E.R. 318, H.L.; 26 Digest (Repl.) 
109, 748. 

[ay itontey vy. Boycott Giess), 2 Hh. & B. 46; 22 LJ.0.B. 265: 21 L.T.Q.8. 99; 
if Jar. 11785 1 Wom. 324; 1 C.0.R, 273: 118 E.B.. 686; 6 Divest (Repl.) 
DOL, Ziel. 

(3) Davies v. Stainbank (1854), 6 De G.M. & G. 679; 48 E.R. 1897, L.JJ.; 
6 Digest (Repl.) 872, 2680. 

(4) Pooley v. Harradine (1857), 7 BE. & B. 481; 26 L.J.Q.B. 156; 28 L.7.0.S8. 
367; 3 Jur.N.S. 488; 5 W.R. 405; 119 E.R. 1307; 6 Digest (Repl.) 382, 
2783. 





ip 





Also referred to in argument: 
Rayner v. Fussey (1859), 28 L.J.Ex. 182; 6 Digest (Repl.) 369, 2661. 
Davey v. Prendergrass (1821), 5 B. & Ald. 187; 2 Chit. 386; 106 E.R. 1161; 
26 Digest (Repl.) 182, 1345. 
Strong v. Foster (1855), 17 C.B. 201; 25 L.J.C.P. 106; 4 W.R. 151; 189 E.R. 
1047; 6 Digest (Repl.) 830, 2413. 


no 


Appeal by the plaintiff from a decision of the Court of Queen’s Bench (Sm 
ir ALEXANDER CocKkBurN, C.J., Wicurman, Crompron and Hi, JJ.), reported 2 
Ki. & E. 424, in an action to recover £150 interest alleged to be due on a promissory 
note, dated Mar. 23, 1858, made by the defendant, whereby the defendant promised 
to pay to the plaintiff £150 three months after the date, but the defendant did not 
pay the same; and also for money found to be due on accounts stated between the 
plaintiff and defendant. 
G By his first plea, the defendant pleaded that the promissory note was the joint 
and several promissory note of the defendant and of one William Titterington, and 
was made and signed by the defendant as surety only of and for Titterington, to 
secure a sum of £150 advanced by the plaintiff to Titterington, and save as 
aforesaid there never was any value or consideration for the making of the note 
by the defendant; that the note was delivered to the plaintiff on the terms that 
the defendant should be liable thereon as surety only for Titterington, and that the 
plaintiff at the time the note was made had notice and knowledge of the same 
having been so made by the defendant as surety, and of all the material facts ; 
that the plaintiff while the holder of the note on June 26, 1858, without the know- 
ledge or consent of the defendant, in consideration of £7 10s. paid by Titterington 
to the plaintiff as interest at the rate of 20 per cent. per annum, for the period of 
the next three months, agreed to, and did give to Titterington time for the payment 
of the note for the period of three months, and forebore to enforce payment of the 
same note during that time, and that if the plaintiff had not given such time 
payment could and would have been obtained from Titterington of the note and 
of all moneys due thereon. And the defendant claimed that he was wholly dis- 
charged from all liability to pay the amount of the note, or any part thereof. By his 
second plea to the first count that the note was such a note, and was so made, and 
on the same terms and considerations, and the plaintiff had such notice thereof 
that the defendant was wholly discharged from all liability to pay the amount of the 
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note or any part thereof. Third plea to the second count—that he never was 
indebted as alleged. On these pleas the plaintiff took issue, and also demurred 
to them, and the defendant joined in demurrer. 

The action was tried before Witss, J., at Lancashire Assizes, and a verdict was 
found for the plaintiff for £152 10s. damages, and 40s. costs, subject to the opinion 
of the court on a Case Stated, the material facts of which are as follows: 

One Titterington requiring a loan of £150, applied to the defendant who wrote 
to the plaintiff a letter requesting him to call on Titterington, which the plaintiff 
did. Titterington then asked the plaintiff to lend the £150 to him. The plaintiff 
drew a cheque for the money, less three months’ interest, at the rate of 20 per 
cent., and gave it to Titterington, and it was duly paid. He also drew out a 
joint and several promissory note, and gave it to Titterington, telling him to sign 
it, which he did, and to obtain the defendant's signature to it as his surety, and 
then to return it so signed to him the plaintiff. This Titterington did, and the 
plaintiff received the said note accordingly signed by the defendant as maker. 
When the note became due, Titterington paid to the plaintiff another three months’ 


interest at the rate of 20 per cent., and in advance, and received from the plaintiff 
the following receipt : 


“£7 10s. June 26, 1858. Received from Mr. Titterington £7 10s. for 
interest due Sept. 26 next, on his joint note. Jos. GREENOUGH.”’ 


On the expiration of that period, Titterington paid to the plaintiff another three 
months’ interest at the rate of 20 per cent., and in advance, and received from 
the plaintiff the following receipt: 


“£7 10s. Sept. 28, 1858. Received from Mr. Titterington £7 10s. for re- 
newal of his joint note to Dec. 26 next. Jos. GREENOUGH.”’ 


These payments were made without any consent or knowledge of the defendant, 
and defendant was not informed, nor did he know of them, until the latter end 
of October, when Titterington became insolvent. 

The jury found that the defendant was surety as between himself and Tittering- 
ton, and that plaintiff knew that fact, but that he did not agree, nor did the defen- 
dant stipulate that he should be considered or treated by the plaintiff as surety, 
or otherwise than as maker. The question for the court was whether these facts 
prove the first and second pleas of the defendant, or either of them. The Court 
of Queen’s Bench gave judgment for the defendant on the Special Case, and on 
the demurrers. The plaintiff appealed. 


Sir William Atherton, Q.C. (Mellish with him), for the plaintiff. 
Crompton Hutton (Edward James with him) for the defendant were not called 
on to argue. 





WILLIAMS, J.—We are all of opinion that the judgment of the Court of Queen's 
Bench ought to be affirmed. There can be no doubt that we are called on to 
deal with this case as if we were sitting in a court of equity, and that we ought to 
decide it according to the doctrines of a court of equity. So dealing with the case, 
we have no doubt that the defendant is discharged from liability, on the ground 
that the plaintiff had knowledge, at the time when he received the promissory 
note and entered into a binding agreement to give time to Titterington, that the 
relation of principal and surety existed between Titterington and the defendant. 
It appears on the facts that the jury found 


‘‘that the defendant was surety as between himself and Titterineton, and that 
plaintiff knew that fact; but that he did not agree, nor did the defendant 
stipulate, that he should be considered or treated by the plaintiff as surety, or 
otherwise than as maker.”’ 


Therefore, if the case had occurred before the Common Law Procedure Act, 1854, 


and if, instead of there being this equitable plea, there had been a plea simply on 
the common law principle, according to Manley v. Boycott (2), the plea would have 
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been bad on the finding of the jury that there was no stipulation, at the time of 
making the note, that the defendant was to be treated by the plaintiff as surety 
only. 

The question now is, What view would courts of equity have taken of this 
subject? Have they treated it as essential that it should be agreed, at the time 
of the making of the note, that a party to it was to be looked at as a surety only, 
and so dealt with? No doubt at one time, in courts of common law, relief would 
not have been granted on this ground. The difference, it is said, between the 
legal and equitable doctrine depended on this, that the common law courts adhered 
to the language of the original contract, whereas courts of equity took a more 
enlarged view, and disregarded the strict language of the original contract. It is 
plainly a mistake to suppose that courts of equity acted on that view. 

Lorp CorrennaM, in Hollier v. Eyre (1), expresses very clearly what principle 
the doctrine in equity proceeded on. He said (9 Cl. & Fin. at p. 45): 


“The question whether the plaintiff, as between himself and the grantees, was 
a principal in the grant of the annuity, or only a surety for the payment of it, 
must be ascertained by the terms of the instruments themselves; no extraneous 
evidence is admissible for that purpose... . Although all the grantors were 
principals as between them and the grantees, yet, as between themselves, some 
of them might be sureties for others; and if it was established that such was 
the case as between the plaintiff and Lynch, and that the grantees knew that such 
was the case, they might, by their dealing, have raised an equity in favour of the 
plaintiff, entitling him to the protection of a court of equity against the legal 
consequences of the instruments he joined in executing. This distinction is well 
settled, and is the ground of many of the decisions.”’ 


So Lorp Corrennam puts it on this ground, that, although the courts of common 
law and equity agree that it must be ascertained from the instrument whether 
the parties stand in the relation of principal and surety, yet in courts of equity, 
the surety being prejudiced by time given to the principal debtor, an equity arises 
in that circumstance which entitles the surety to relief in equity. Turner, L.J., 
also, in the latter part of his judgment in Davies v. Stainbank (8), says (6 De G.M. 
& G. 696) : 
‘This court, as I apprehend, has at all times exercised jurisdiction in cases of 
this nature. It is, in the eye of this court, a fraud in a creditor to proceed at 
law against a surety after he has agreed with the principal debtor to enlarge 
the time for payment of the debt, and this court relieves against the fraud.’ 


This is, therefore, settled beyond all doubt, not that a court of equity any more 
than a court of law will vary the terms of the instrument, but the courts of equity 
have established a doctrine of equity that, when a surety is prejudiced by time 
given to a principal debtor, then relief shall be given to the surety in equity. At 
common law there was some difficulty in arriving at such a doctrine. It was urged 
that there was nothing illegal in a surety agreeing to submit to all the obligations 
of a principal, and that such a fact arises on the face of the instrument. These 
considerations, however, have been disregarded in equity, and the above rule 
established there, and this court, therefore, is bound now to treat it as established 
and bound, therefore, to concur in the judgment of the Court of Queen’s Bench in 
Pooley v. Harradine (4). 

It is true that,.on the facts, Pooley v. Harradine (4) is not very strongly applic- 
able to this case, because there the plea stated that the notes were delivered to 
plaintiff and taken by him on an agreement that defendant should be liable as surety 
only, and with notice that he was surety only; whereas here there was no such 
agreement at the time of delivering the note. However, the Court of Queen’s 
Bench, having reviewed all the cases in the course of its judgment, conclude their 
judgment by saying (7 E. & B. at p. 444): 


“We give our judgment for the defendant on the present plea, on the ground 
that it appears to us sufficiently to state that the relation of principal and surety 
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existed between the defendant and the principal debtor inter se, and that the <A 
plaintiff had knowledge of that fact when the notes were made and received 

by him, and when he entered into a binding agreement to give time to the 
principal debtor.’ 


Those two facts exist in the present case and, therefore, the principle is expressly 
applicable to it, and ought to be binding. When it is once established that law 
and equity agree in regarding the contract as binding, you violate that rule if you B 
allow the question to be treated as one arising on the original contract, whereas it 
must be put on the principle of equity. In that point of view we all agree that 
the defence in this case was made out, and that the judgment must be affirmed. 


MARTIN, B., WILLES and BYLES, JJ.. CHANNELL and WILDE, BB., | 
concurred. C I 


Appeal dismissed. 


COOPER v. WILLOMATT 


[Court oF Common Puieas (Tindal, C.J., Coltman, Maule and Cresswell, JJ.), 
May 28, 1845] 


[Reported 1 C.B. 672; 14.L.3.C.P. 219:5 L..1T.0.8, 173; 
9 Jur. 598; 185 E.R. 706] 


Bill of Sale—Assignment of goods—Agreed use by assignor of goods assigned— F | 

Bona fide purchase by third party—Right of assignee to recover. 

Under an agreement for the bailment of certain chattels, the bailee allowed 
the bailor to use the chattels on payment of a rent of 6s. a week, and subject 
to a condition that the bailor would not dispose of them without the consent 
of the bailee. In breach of the agreement the bailor sold the chattels to the 
defendant who believed him to be the owner. G 

Held: the plaintiff was entitled to maintain an action in trover for the value | 
of the chattels, notwithstanding that the defendant had purchased them honestly 
and in good faith. 


Notes. Considered: Bradley v. Copley (1845), ante p. 129. Followed: Bryant v. 
Wardell (1848), 2 Exch. 479; Nind v. Arthur (1848), 12 L.T.O.S. 196; Fenn v. 
Bittleston (1851), 7 Exch. 152. Applied: Singer Manufacturing Co. v. Clark, H 
[1874-80] All EK.R.Rep. 952. Referred to: Ward v. Audland (1847), 16 M. & W. 
862; Harrison v. Blackburn (1864), 17 C.B.N.S. 678; Payne v. Wilson, [1895] 

1 Q.B. 653; Plasycoed Colliertes Co. v. Partridge, Jones ¢ Co. (1912), 81 L.J.K.B. 
723. 

As to determination by a bailee of the bailment by wrongfully dealing with 
chattels, see 2 Hauspury’s Laws (8rd Edn.) 144; and for cases see 3 Diansr L 
(Repl.) 112 et seq. 


Cases referred to: 
(1) Loeschman v. Machin (1818), 2 Stark. 311; 3 Digest (Repl.) 112, 333. 
(2) Isaack v. Clark (1615), 2 Bulst. 306; 1 Roll. Rep. 126; 80 E.R. 1148; 8 Digest 
(Repl.) 115, 357. 
(3) Gregg v. Wells (1839), 10 Ad. & El. 90; 2 Per. & Day. 296; 8 L.J.Q.B. 193; 
8 Jur. 555; 113 E.R. 85; 21 Digest (Repl.) 457, 1575. 
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Also referred to in argument : 
Farrant v. Thompson (1822), 5 B. & Ald. 826; 2 Dow. & Ry.K.B. 1; 106 E.R. 
1392; 21 Digest (Repl.) 574, 685. 
Gordon v. Harper (1796), 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828; 43 Digest 
496, 354. 


Rule Nisi obtained by the plaintiff to enter a verdict in an action in trover to 
recover the value of certain furniture, which had come into the possession of the 
defendant, a furniture broker, in the following circumstances. 

The original owner of the furniture, Parry Savage, having become involved in 
pecuniary difficulties, assigned the same by bill of sale to the plaintiff as a security 
for the sum of £100. An agreement, dated April 24, 1844, was then entered into 
between the plaintiff and Savage, which, after reciting such assignment, proceeded 
as follows : 


“It is hereby agreed between the said parties, that the said Parry Savage shall 
have the use of the said household furniture, goods, chattels, utensils, and 
effects, he, the said Parry Savage, paying unto the said Edward Cooper the 
rent or sum of 6s. by the week, for the rent or hire of the same. ‘The first 
weekly payment to become due and be made by the said Parry Savage on the 
27th day of April instant. And the said Parry Savage hereby agrees to pay the 
said rent or sum of 6s. by the week during so long a time as he shall be allowed 
by the said Edward Cooper to have the use of the said household furniture, 
goods, chattels, utensils, things and effects; and the said Parry Savage hereby 
agrees that he will not alter or dispose of the same or any part thereof without 
the license or consent of the said Edward Cooper, his executors, administrators, 
or assigns, for such purpose had and obtained in writing; and that he will pay 
for or replace such articles or things that may be broken or damaged; and that 
he will deliver up the said household furniture, goods and chattels, utensils, 
things, and effects, in as good state and condition as they now are, on demand 
being made for the same by the said Edward Cooper, his executors, adminis- 
trators, or assigns.”’ 


The agreement then gave to the plaintiff a right of entry on the house of Savage 
to remove the furniture without being subject to any action; and that if any action 
should be brought for so doing, the agreement might be pleaded in bar thereto. At 
the time of making this agreement, a written authority was given by the plaintiff 
to the wife of Savage to hold possession of the furniture in behalf of the plaintiff, 
with a direction not to allow Savage to dispose of the same without the consent in 
writing of the plaintiff. 

Savage afterwards removed the furniture to the house of his father-in-law, and 
there sold the same to the defendant, who bought it, bona fide, believing Savage 
to be the owner. A demand was made to the defendant by the plaintiff for the 
property to be delivered up to him, but the defendant refused to comply with the 
demand. 

On these facts being proved at the trial, Nrurn, C.J., nonsuited the plaintiff, but 
gave him leave to move to enter a verdict for the amount of £27 if the court should 
be of opinion that, in the circumstances, he was entitled to recover. The plaintiff 
obtained a rule nisi accordingly. 


Serjeant Talfourd showed cause against the rule. 
Serjeant Shee (Bovill with him) supported the rule. 





TINDAL, C.J.—It appears to me, that, if the transaction between Cooper and 
Savage is assumed (as perhaps it may be) to be a demise of the goods to the latter, 
ib is such a demise as might at any time be put an end to at the will of the 
former. Also, if Savage put the goods into the possession of another, meaning 
to give to that other a larger interest in them than he himself possessed, he must, 
at all events, be held to have parted with the limited interest he did possess. The 
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demand upon the defendant, therefore, as much put an end to the tenancy of 
Savage as if the demand had been made upon Savage himself. 

But, supposing the tenancy not to have been determined, I cannot get over the 
authority of Loeschman v. Machin (1). There, the hirer of certain pianos having 
sent them to the defendant, an auctioneer, for sale: in an action against the 
auctioneer, Apporr, J., ruled (2 Stark. at p. 312) that, 


“if goods be let on hire, although the person who hires them has the possession 
of them for the special purpose for which they are lent, yet, if he send them to 
an auctioneer to be sold, he is guilty of a conversion; and that, if the auctioneer 
afterwards refuse to deliver them to the owner, unless he will pay a sum of 
money which he claims, he is also guilty of a conversion.”’ 


That is a position I am not prepared to dispute. I, therefore, think the rule for 
entering a verdict for the plaintiff in this case must be made absolute. 


COLTMAN, J.—It seems to me also that Loeschman v. Machin (1) is a satis- 
factory authority for us to act upon. Isaack v. Clark (2) is likewise very applic- 
able to the present case. 


MAULE, J.—I do not think we are called upon, by any of the authorities that 
have been cited, to hold that this action is not maintainable. Loeschman v. 
Machin (1) is not, in my judgment, to be distinguished from the present case: and 
it has been approved of in subsequent cases. If, however, there were no authority 
to support our view, I should still come to the same decision. It occurred to me, 
in the course of the argument, that Savage might still be liable to the weekly 
rent of 6s., notwithstanding the recovery of the value of the goods by the plaintiff 
in this action. That may be so: but still I do not think it by any means shows 
that the plaintiff may not set up the tortious conversion. 

There seems to be no doubt that the transaction was an honest and bona fide 
one on the defendant’s part; and one cannot but regret that he should lose his 
money. Much property of this kind is, however, entrusted to persons who have 
no right to sell it; and yet the trade of a furniture-broker seems to be one that 
may be profitably carried on. The law, therefore, has not been found to be pro- 
ductive of any inconvenience; and, if it had, that would make no difference, seeing 
that it is not at all doubtful. I think the plaintiff is clearly entitled to enter a 
verdict for the sum agreed on. 


CRESSWELL, J.—''wo points were relied upon by counsel showing cause against 
the rule. The first, he founded upon Gregg v. Wells (8), where it was held that the 
owner of goods who stands by and allows another to treat them as his own, whereby 
a third person is induced to buy them bona fide, cannot recover them from the 
vendee. That case differs essentially from the present; for, there the owner of the 
goods was present when the person to whom he had entrusted them affected to 
deal with them: here, however, the plaintiff did not hold out Savage as a person 
having authority to deal with the goods. The authority given by Cooper to Mrs. 
Savage to hold possession of the goods on his behalf, did not make her his agent 
for the purpose of assenting to the disposition of them by her husband. Then 
comes the question whether a person entrusted with goods in this manner, can, 
by selling them, be guilty of anything less than a conversion. Upon the authority 
of Loeschman v. Machin (1), as well as upon principle, I think, that, where a party 
acts so in contravention of the authority given to him, he can confer no right upon 
another by his wrongful act. For these reasons, I am of opinion that this action 


is maintainable. 
Rule absolute. 


E 
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ATTORNEY-GENERAL v. CHAMBERS AND OTHERS 


{Court OF APPEAL IN CHANCERY (Lord Chelmsford, L.C.), January 29, 81, April 30, 
1859 | 


; [Reported 4 De G. & J. 55; 33 L.T.O.S. 189; 23 J.P. 308 ; 
B 5 Jur.N.S. 745; 7 WR. 404; 45 E.R. 22] 


Sea—Recession—Alluvion added to pre-existing dry land—Gradual and imper- 
ceptible accretion—Ownership. 
Where the sea recedes gradually and imperceptibly from the land with the 
result that land by alluvion is added to the pre-existing dry land the accretion 
-¢__ belongs to the owner of that dry land, whether it has been caused by natural 
or by artificial means, provided that it is not the result of deliberate reclamation. 


HKasement—User by which prescriptive right established—Acts of ownership on 
property of another—Effect dependent on acts themselves and nature of 
property on which exercised—Sufficiency of user to establish right. 

The effect of acts of ownership on the property of another depend partly on 
the acts themselves and partly on the nature of the property on which they 
are exercised. If cattle are turned on enclosed pasture ground and placed 
there to feed from time to time, it is strong evidence that it is done under an 
assertion of right, but where the property is of such a nature that it cannot 
be easily protected against intrusion and it would not be worth the trouble 

a0 of protecting it, the mere user is not sufficient to establish a right, but it must 

i be founded on some proof of knowledge and acquiescence by the party interested 

in resisting it, or by perseverance in the assertion and exercise of the right 
claimed in the face of opposition. 





Notes. Considered: Ilchester v. Raishleigh (1889), 61 L.T. 477; Pearce v. Bunt- 

FE ing, R. v. Wedd, Ex parte Pearce, [1896] 2 Q.B. 360; Mellor v. Walmesley, [1905] 

 2Ch. 164; Brighton and Hove General Gas Co. v. Hove Bungalows, [1923] All E.R. 
Rep. 369. Referred to: Lind v. Isle of Wight Ferry Co. (1862), 7 L.T. 416; 
fh. v. Hughes (1866), L.R. 1 P.C. 81; Hastings Corpn. v. Ivall (1875), L.R. 19 Kq. 
508; Foster v. Wright (1878), 4 C.P.D. 438; A.-G. v. Reeve (1885), 1 T.L.R. 675; 
Hindson v. Ashby, [1896] 2 Ch. 1; Mercer v. Denne, [1904-7] All E.R.Rep. 71; 

1G A.-G. of Southern Nigeria v. John Holt (Liverpool), Ltd., [1914-15] All H.R.Rep. 
444; Barwick v. South Eastern and Chatham Rail. Co., [1921] 1 K.B. 187; Secre- 
tary of State for India in Council v. Fourcar ¢ Co. (1934), 50 T.L.R. 241; Symes 
and Jaywick Associated Properties, Ltd. v. Essex Rivers Catchment Board, [1937 ] 
1 K.B. 548. 

As to accretion of land through recession of sea, see 39 Hauspury’s Laws (3rd 
Edn.) 560, 561; and for cases see 44 Digest 67 et seq. As to creation of ease- 
ments by prescription, see 12 Hatspury’s Laws (3rd Edn.) 543 et seq., and for 
cases see 19 Dicrst (Repl.) 57 et seq. 
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A.-G. to Prince of Wales v. St. Aubyn (1811), Wight. 167; 145 E.R. 1215; 11 
Digest (Repl.) 674, 990. 
A.-G. v. Chamberlaine (1858), 4 K. & J. 292; 70 H.R. 122; 44 Digest 69, 506. 


Informations filed by the Attorney-General to establish the rights of the Crown 
upon the seashore in the parishes of Llanelly and Pembrey, in the county of Car- 
marthen. 


The Solicitor-General (Sir Hugh Cairns), W. M. James, Q.C., and Hanson for the 
Crown. 

Roundell Palmer, Q.€., and G. M. Gifford, Q.C., for the defendant Lewis. 

Rasch for the defendant Rees. 


LORD CHELMSFORD, L.C.—These cases arise on informations filed by 
the Attorney-General. The defendant Lewis is a party to both the informations, 
as the owner of lands in both the parishes of Llanelly and Pembrey. The defendant 
Rees is a party only to the information which relates to the parish of Pembrey. 
The prayer of each petition is the same, mutatis mutandis: 


‘That the right of Her Majesty to the seashore below high-water mark may be 
established and declared, and that any leases or licences to embank or build 
upon, or to dig or raise coal or culm [anthracite] from, the seashore may be 
declared null and void: that the boundary or mark to which the sea flowed at 
high water at ordinary high tides upon the seashore, before certain embank- 
ments and buildings were erected thereon, and also those portions of the works 
or mines from which coal or culm is gotten which lie under the land of Her 
Majesty, may be ascertained and distinguished; and that, if necessary, a com- 
mission may issue for the purpose of ascertaining and distinguishing the same.”’ 
The question then arose: What was the true boundary of the seashore, the 
defendants Lewis and Rees contending that the utmost limit of the Crown’s right 
was the line of high-water mark of ordinary neap tides. For the purpose of 
determining this question, it was arranged, as to the defendant Lewis, that the 
cause should be set down on further directions, and by consent of the Lord Chan- 
cellor should be heard by him in the first instance, assisted by two common law 
judges. The question was accordingly argued before Lorp Cranworrn, 1..C., 
ALDERSON, B., and Mavtr, J., and on July 15, 1854, they pronounced their judg- 
ment 
‘that the landward boundary of the seashore, or litus maris, around England 
and Wales, is the medium line of high water of all tides occurring in the 
ordinary course of nature throughout the year.’ 
Having thus obtained a definition of the boundary of the rights of the Crown on 
the seashore, the next thing to be done was to ascertain and lay down the line 
so defined on such parts of the seashore as were adjacent to the lands of the defen- 
dants Lewis and Rees, and on the petition of the Attorney-General, by an order 
of the Lord Chancellor of May 1, 1857, Mr. George Parker Bidder, a civil engineer, 
was appointed to make the plans, and ascertain and lay down the medium line 
of high water directed to be made and ascertained and laid down. Mr. Bidder 
made his report on July 3, 1858, by which he states that he had ascertained and 
laid down, upon a plan annexed, so much of the shores of the rivers Bury and 
Lougher as was adjacent to the land of the defendant David Lewis, or his lessees 
in the parish of Llanelly. He continues : 
“IT have ascertained and laid down upon the same plan, the present medium 
line of high water upon those parts of those shores, of all tides occurring in the 
ordinary course of nature throughout the year.”’ 


Then he made a special report, saying : 


‘“‘T report specially to the court that, in my judgment, the natural line of high 
water between [two specified] points on the said plan has been more or less 
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varied by the direct or indirect operation of artificial causes; and I particularly 
call attention to the fact, that the present medium line of high water, as laid 
down upon the said plan hereto annexed, does not, in my judgment, represent 
the medium line as existing previous to the construction of the South Wales 
Railway. And further, that at [another point] the natural medium line of 
high water has heretofore been and still continues affected by the gradual 
accretion of a sand bank by the indirect operation of artificial causes; and 
further that the natural medium line of high water has been varied and still is 
continually affected by the direct operation of artificial causes at [certain] 
points in the harbour of Llanelly.’’ 


Upon this report of Mr. Bidder the Crown claims to have the line of medium high 
tide ascertained and laid down as it would have existed at the time of filing the 
information but for the artificial causes to which he refers. This proposed limita- 
tion of the inquiry to the period of the filing of the information will exclude the 
consideration of the effects produced by the South Wales Railway mentioned in 
Mr. Bidder’s report, which was not in existence at the time when the information 
was filed. 

The claim now made on the part of the Crown involves a question of novelty and 
of some difficulty, which may be stated in general terms to be when the well-known 
rule of law as to the right of land gained from the sea is applicable to a case where 
the alluvion or dereliction has not been the result of merely natural causes. I will 
take the allegations in the information which relates to Mr. Lewis’s land in 
Llanelly. It states that certain pieces of land which are mentioned abut on the 
seashore of the Bury river, 


and that about thirty years ago there were erected, without any licence or 
consent of Her Majesty's predecessors, partly upon that piece of land which is 
called Penrhose Fach Farm, and partly upon the seashore in front thereof, 
lying within the harbour of Llanelly, extensive buildings and works, in and 
at which there has been and is now carried on the business of copper smelting 
by the former and present members of a co-partnership, in whose occupation 
the said buildings and works now are, and who carry on the said business under 
the name of Sims & Co., which said firm or co-partnership consists of the 
following members.”’ 


It then mentions their names, all of whom are defendants. Then it says: 


‘Subsequent to the erection of the said copper works, the said firm of Sims & 
Co., without the licence and consent of Her Majesty, or of Her Majesty's pre- 
decessors, raised or caused to be raised on the seashore in front of the said 
pieces of land called respectively, Penrhose Fach Farm, Penrhose Fawr Farm, 
Borth Morfa Ddu and Bryn lT’arm, a very extensive embankment, formed 
principally with the slag and rubbish produced by their copper works, and upon 
the said embankments the said Messrs. Sims & Co. have constructed a wharf, 
coalyards, a large chimney, stock, storehouses and other buildings connected 
with their copper works, and also a considerable extent of railway adjoining 
and leading to a dock formed in or by the said embankments of slag and rubbish. 
That the said embankment of slag, by reason of its being carried out a con- 
siderable way into the harbour of Llanelly, and thus impeding the former run 
and score of the tides, has caused a considerable silting up of the parts of the 
harbour which lie adjacent to it on either side, and portions of the shore of 
the said Bury river adjoining the land which was formerly covered by the sea 
at ordinary high tides have in consequence thereof become either permanently 
dry land, or only covered at extraordinary high tides.”’ 


It then charges that the embankment formed by Sims & Co., by throwing out slag 
and rubbish, was an encroachment on, and nuisance in, the port of Llanelly, 


“and that, owing to the said slag embankment projecting far into said port, 
and the other encroachments upon said seashore, by and under the pretended 
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title or authority of the said defendants respectively, the sea has been pre- 
vented flowing and re-flowing over many parts of the said shore, over which it 
had antecedently to such encroachments flowed and re-flowed from time imme- 
morial, and should have continued to flow and re-flow if such encroachments 
had not been made.”’ 


Then it charges that 


‘such portions of alluvial land so formed by, or gained from, the sea have not 
been added to the adjoining mainland by the gradual and imperceptible pro- 
jection of soil or silt upon the seashore, arising from the operation of natural 
causes; but that the same have been produced by the works and artificial 
embankment raised by, and by leave and licence of, the defendants respec- 
tively.”’ 

It is charged that all 


‘such additions to the mainland as have been produced by or caused by illegal 
erections of embankments or other projections upon the seashore belong to 
Her Majesty, and do not belong to the owners of the adjacent lands, but belong 
to Her Majesty.”’ 


The defendant Lewis, by his answer, after submitting that the right of the 
Crown does not extend beyond high watermark of ordinary high tides, goes on: 


“And does not extend to or embrace any alluvion, the same being of gradual 
formation, whether the same shall have been produced by natural or unknown 
causes, or by cuttings or embankments lawfully made, or other lawful artificial 
means.’’ 


Then he denies that such portions of the land so formed on the seashore as in the 
information was mentioned, if any such land there were, had not been added to the 
adjoining mainland by natural alluvion; he denies that the same, if any such there 
were, had been produced by the works and artificial embankments raised by, and 
by licence from, the defendant or the other defendants, or any of them, but whether 
the same land, if any such there were, had or had not been produced by such works 
and artificial embankments, yet, inasmuch as such works and embankments were 
lawfully made, and as to all or some of them under the authority of an Act of 
Parliament, the defendant submits that the same do not belong to Her Majesty 
but to the owners of the adjoining land. He further says: 


‘‘According to the best of his knowledge and belief (but he cannot answer as to 
his belief or otherwise, whether the other defendants to said amended informa- 
tion do or do not allege), the said pieces of land so formed upon the said 
seashore, if any such there be, have been added to the adjoining land by gradual 
and imperceptible projection or subsidence of soil or silt, and that the same 
were produced by natural causes; and that, even although such pieces of land 
may have been produced by the operation of artificial causes, or by embank- 
ments by cutting channels, yet the same belong to the defendants, the owners 
of the adjacent lands; and that such portions of alluvial land so formed by or 
gained from the sea, have been added to the adjoining mainland by the gradual 
and imperceptible projection of soil or silt upon the seashore arising from the 
operation of natural causes, and that the same have not been produced by the 
works and artificial embankments raised by, or by leave and licence of, the 
defendants.’”’ 


I think, therefore, that the information and answer, taken together, raise the issue 
as to the right of the Crown to alluvion produced by artificial causes. 

The fact of the line of high water having been materially raised upon parts of 
the shore adjoining to some part of the defendant’s lands, is, I think, clearly proved 
by several witnesses, and may be assumed, upon the report of Mr. Bidder, to have 
been the result of the operation of artificial causes. These causes appear to have 
been partly the copper works of Sims & Co. in 1804 and 1805, and the buildings 
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which were subsequently added, but principally the embankment formed by throw- 
ing slag and rubbish on the seashore by Sims & Co., by which the mainland has 
been raised or has silted up, and considerable portions of what was formerly sea- 
shore have been added to the mainland. This embankment appears to have extended 
as far as some of the land of the defendant Lewis, namely to Penrhose Farm, 
as stated by the witnesses Dankin and Garret, and to Bryn Farm, as shown by 
David Griffith, and to have indirectly affected the line of high water upon the 
shore adjoining other lands belonging to him. The embankment I collect from the 
evidence to have been the ordinary spoil bank always produced by the regular and 
accustomed operations of copper works. 

It will be necessary, before I consider the rights of the Crown upon the facts 
just stated, to clear the case of all that relates to Stradey marsh. The defendant 
Lewis claims the seashore in front of this part of his property, upon the ground 
of uninterrupted enjoyment for sixty years. During the course of the argument I 
intimated a strong opinion that the acts of ownership upon which the defendant 
relies are quite insufficient to prove actual possession. They consist merely of 
turning out upon the marsh the cattle of the defendant which crossed the invisible 
line of boundary separating the marsh from the seashore, the cattle being allowed 
thus to stray without interruption. The effect of acts of ownership must depend 
partly upon the acts themselves and partly upon the nature of the property upon 
which they are exercised. If cattle are turned upon enclosed pasture ground and 
placed there to feed from time to time, it is strong evidence that it is done under an 
assertion of right, but where the property is of a nature that it cannot be easily 
protected against intrusion, and if it could it would not be worth the trouble of 
protecting it, there mere user is not sufficient to establish a right, but it must be 
founded upon some proof of knowledge and acquiescence by a party interested in 
resisting it, or by perseverance in the assertion and exercise of the right claimed in 
the face of opposition. The defendant’s rights in the seashore opposite Stradley 
marsh will not, therefore, be different from those which he is entitled to in respect 
of his other lands, and the claim of the Crown to all accretions produced by artificial 
causes may be considered with reference to all the defendant’s lands without dis- 
tinction. 

There is very little authority to guide us upon the question, which, so far as I 
can discover, is now raised for the first time. None of the cases cited in the 
course of the argument throws much light upon it. Indeed, with the exception 
of R. v. Lord Yarborough (1); Re Hull and Selby Rail. Co. (2), and, perhaps, 
Scratton v. Brown (3), there is not one which bears at all upon the point of slow 
and insensible accretions on the seashores, whether naturally or artificially produced. 
In Smart v. Dundee Magistrates (4), which was the case of a grant of premises 
on the seashore described as bounded on the south by the sea flood, it was held 
that the grantee had no right to follow the sea or to have the land acquired from 
it or left by it where it had receded, but the claim of the grantee was not to follow 
the sea which had receded slowly and insensibly; he insisted that, his property 
being described as bounded on the south by the sea flood, he was entitled both 
by the special terms of the grant and by the common law to take in ground from 
the sea by embankments and other operations of the same kind opposite to his 
property. Todd v. Dunlop (5), which was decided upon the authority of Smart v. 
Dundee Magistrates (4) was, as far as can be collected from the short statement of 
the facts, not a case of gradual and imperceptible accession, but of such acquisitions 
of additional land by the operations of the trustees of the River Clyde. It, there- 
fore, differed from Scratton v. Brown (8) where the advance of the sea had been 
gradual and imperceptible, the high and low water mark had varied in the same 
degree, and it was held that the freehold of the grantee of the shores and sea 
grounds shifted as the sea receded or encroached. 

There is nothing, however, in any of the cases, or in the few text-writers upon 
the subject, which hints at the distinction now sought by the Crown to be estab- 
lished between effects produced by natural and by artificial causes. In order to 
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determine whether there is any ground for this distinction, it is essential to discover, A 
if possible, the principle upon which the right to maritima incrementa depends. 
The law is stated very succinctly by Buacksrong, vol. 2, p. 261, in these words : 


‘And as to lands gained from the sea, either by alluvion, by the washing up of 
sand and earth so as in time to make terra firma, or by dereliction, as when the 
sea shrinks back below the usual water-mark—in these cases the law is held to 
be that, if this gain be by little and little, by small and imperceptible degrees, B 
it shall go to the owner of the land adjoining. For de minimus non curat lex ; 
and, besides, these owners being often losers by the breaking in of the sea, 
or at charges to keep it out, this possible gain is, therefore, a reciprocal con- 
sideration for such possible charge or loss. But if the alluvion or dereliction 
be sudden and considerable, in this case it belongs to the King, for the King 
is lord of the sea.’’ C 


I am not quite satisfied that the principle de minimus non curat lex is the correct 
explanation of the rule on this subject, because, although the additions may be 
small and insignificant in their progress, yet, after a lapse of time, by little and 
little, a very large increase may have taken place, which it would not be beyond 
the law to notice, and of which, if the party who has the right to it can clearly D 
show that it formerly belonged to him, he ought not to be deprived. I am rather 
disposed to adopt the reason assigned for the rule by Atprrson, B., in Re Hull and 
Selby Rail. Co, (2), viz.: ‘That which cannot be perceived in its progress is taken 

to be as if it never existed at all.’’ As Lorp ABINGER said in the same case: 


“The principle as to gradual accretion is founded on the necessity which exists 

for some such rule of law for the permanent protection and adjustment of 

property.’’ 
It must always be borne in mind that the owner of land does not derive benefit 
alone, but may suffer loss from the operation of this rule, for if the sea gradually 
steals upon the land, he loses so much of his property, which is thus silently trans- 
ferred by the law to the proprietor of the seashore. If this be the true ground of 
the rule, it seems difficult to understand why similar effects, produced by a party’s t 
lawful use of his own land, should be subject to a different law, and still more so if 
these effects are the result of operations upon neighbouring lands of another pro- 
prietor. 

Whatever may be the nature and character of those operations, they ought not 
to affect a rule which applies to a result, and not to the manner of its production. 
Of course an exception must always be made of cases where the operations upon G 
the party’s own lands are not only calculated, but can be shown to have been 
intended, to produce this gradual acquisition of the seashore, however difficult such 
proof of intention may be. If, then, it had been clearly proved or admitted in this 
case that the additions to the seashore in the parishes of Llanelly and Pembrey 
were of gradual and imperceptible progress, so as to compel me to express my 
opinion upon the distinction taken by the Crown between accretions produced by H 
natural and artificial causes, I should have been prepared to repudiate the distinc- 
tion and to refuse any further inquiry to ascertain the original medium line of high 
water, as I consider this proceeding is closely analogous to a bill to ascertain the 
boundaries, in which it is necessary for the plaintiff to establish, by the admission of 
the defendant or by evidence, a clear legal title to some land in the possession of 
the defendant. i 

In this case, although the allegation in the information 


‘that the alluvial land has not been added to the adjoining mainland by the 
gradual and imperceptible projection of soil and silé upon the seashore, arising 
from the operation of natural causes”’ 


is ambiguous, and may either amount to a denial of the gradual and imperceptible 
nature of the accretions or of the cause by which they were produced, yet the wit- 
nesses for the Crown say that the alluvial land has not been added to the mainland 
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gradually and imperceptibly, but rapidly. If by the word ‘‘rapidly’’ the witnesses 
mean “‘perceptibly,’’ then the Crown and not the defendant would be entitled to 
these accretions. But if the witnesses merely mean that at the expiration of some 
period of time they could perceive the changes which had taken place, although 
they could not discern them in their progress, then I think another important 
question may arise, and may call for determination—whether circumstances may 
not exist in which, though the changes were produced, yet the original limits of 
the Crown's right and of that of the owners of the adjoining land are now capable 
of being distinctly ascertained. If there is no clear line of demarcation between 
the mainland and the seashore by the gradual encroachment or recession of the 
tide, all trace of the distinction between them will be completely obliterated, and 
there will be full scope for the rule of alluvion to operate. But suppose that the 
separation between the mainland and the seashore is distinct, and suppose that 
the landholder put up a wall to prevent the encroachment of the sea upon him, 
and the effect of the wall is to produce a gradual and insensible accretion, which 
cannot be perceived from day to day, but at the end of some long period is distinctly 
to be seen; ought this to become the property of the landowner? 

Lorp TentTerDEN, in R. v. Lord Yarborough (1) seems to think that it ought, 


ID for he says (3 B. & C. at pp. 106, 107): 





“An accretion extremely minute, so minute as to be imperceptible, often by 
known antecedent marks or limits, at the end of four or five years, may become, 
by gradual increase, perceptible by such marks or limits at the end of a 
century, or even of forty or fifty years. For it is to be remembered, that if the 
limit on one side be land, or something growing or placed thereon, as a tree, 
a house, or a bank, the limit on the other side will be the sea, which rises to 
a height varying almost at every tide, and of which the variations do not depend 
merely upon the ordinary course of nature, at fixed and ascertained periods, 
but in part also upon the strength and direction of the winds, which are different 
almost from day to day. .. . Considering the word ‘imperceptible’ in this issue 
as connected with the words ‘slow and gradual,’ we think it must be under- 
stood as expressive only of the manner of the accretion, as the other words 
undoubtedly are, and as meaning imperceptible in its progress, not imper- 
ceptible after a long lapse of time.”’ 


This, however, is not in accordance with the great authority upon this subject— 
Lorp Hare. He says, on p. 28 of his book, Dm Jure Maris. 


“This jus alluvionis, as I have before said, is de jure communi, by the law of 
England, the King’s, viz., if by any marks or measures it can be known what 
is so gained, for if the gain be so insensible and indiscernible, by any limits or 
marks, that it cannot be known, idem est non esse et non appare, as well in 
maritime increases as in the increases by inland rivers.’ 


Lorp Hatr here clearly limits the law of gradual accretions to cases where the 
boundaries of the seashore and adjoining land are so indiscernible that it is impos- 
sible to discover the slow and gradual changes which are, from time to time, 
occurring; and when, at the end of a long period, it is evident that there has been 
a considerable gain from the shore, yet the exact amount of it, from the want of 
some mark of the original boundary line, cannot be determined. But where the 
limits are clear and defined, and the exact space between these limits and the new 
high-water line can be clearly shown, although from day to day, or even from week 
to week, the progress of the accretion is not discernible, why should a rule be 
applied which is founded upon a reason which has no existence in the particular 
case? 

In the present state of the evidence it is impossible for me to direct any inquiry 
to ascertain and lay down the former line of medium tide, because it could lead 
to no practical result. I want information on a variety of points, which is not 
supplied by the evidence. With respect to the slag embankment, to which the 
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accretions are principally attributed, I cannot discover satisfactory proof whether it A 
is formed on the present seashore, or upon the land occupied by Sims & Co.; 
whether it extends before the defendant’s lands, or merely produces effects upon 
the line of high water opposite to them, there being some discrepancy in the evidence 
on this last point; whether there were originally any bounds or marks by which the 
seashore could be clearly distinguished from the adjoining lands; and whether the 
accretions which have taken place were imperceptible in their progress, or could be B 
perceived from time to time as they were going on—upon all of which subjects the 
evidence is at present extremely defective and unsatisfactory. I think it will be 
absolutely necessary for me to direct issues to be tried for the purpose of ascer- 
taining the following facts: (i) whether by the direct or indirect operation of the 
acts of the defendant, or of any other person or persons, and by what acts, the 
natural line of high water before the defendants’ lands in the parishes of Llanelly C 
and Pembrey has been varied; and if so, to what extent; (ii) whether the variation 
(if any) in the natural line of high water has been slow, gradual and imperceptible, 
or otherwise; (iii) whether there are, or were, any marks or bounds by which the 
natural line of high water can now be ascertained and laid down. Until these facts 
are determined, it is not in my power to dispose of the important questions which 
these informations involve, although I have thought it right not to withhold my D 
opinion upon some of the questions which were raised in the course of the argument. 


Order accordingly. 


LORD WATERPARK v. FENNELL 


[House or Lorps (Lord Chelmsford, L.C., Lord Cranworth, Lord Wensleydale F 
and Lord Brougham), February 21, 22, June 11, 15, July 12, 1859] 


[ Reported 7 H.L.Cas. 650; 33 L.T.0O.8. 874; 23 J.P. 6438; 
5 Jur.N.S. 11385; 7 W.R. 635; 11 E.R. 259] 


Evidence—Document—Parol evidence as to effect—Evidence to identify property 
mentioned in deed—Intention of parties—Use and enjoyment of property. G 
Parol evidence is generally admissible to apply the words used in a deed and 

to identify the property comprised in it. One cannot show that the words 

were intended to include a particular piece of land, but facts can be proved 

from which may be collected the meaning of the words used so as to include 

or exclude a portion of land where the words are capable of either construction : 

per Lorp CuELMsrorD, L.C. H 
The construction of a deed is always for the court, but, in order to apply 

its provisions, evidence is admissible of all material facts existing at the time 

of the execution of the deed so as to place the court in the position of the 

grantor. The state of the subject at the time of execution may always be 

inquired into, and as, with respect to ancient deeds, the state of the subject 

at their date can seldom, if ever, be proved by direct evidence, modern usage [ 

and enjoyment for a number of years is evidence to raise a presumption that 

the same course was adopted from an earlier period, and so to prove con- 

temporaneous usage and enjoyment at the date of the deed. When the evi- 

dence of all material facts is exhausted and there is still ambiguity, no parol 

evidence of the grantor’s intentions, as distinguished from extrinsic facts, 

can be admissible except in the single case of there being two subjects or two 

objects to which the terms of the instrument are equally applicable: per Lorp 


WENSLEYDALE : 
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A Notes. Applied: Devonshire v. Pattinson (1887), 20 Q.B.D. 263. Considered: 
Watcham v. A.-G. for East Africa Protectorate, [1918-19] All E.R.Rep. 455; Re 
Webb, Sandom v. Webb, [1950] 2 All E.R. 828. Referred to: Hastings Corpn. v. 
Ivan (1874), L.R. 19 Eq. 558; Pryor v. Petre, [1894] 2 Ch. 11; Van Diemen’s 
Land Co. v. Table Cape Marine Board, [1906] A.C. 92; Callard v. Beeney, [1930] 
1 K.B. 853; Johnstone v. Holdway, [1963] 1 All E.R. 432. 

B_ As to the admissibility of extrinsic evidence in construing documents, see 11 
Haussury’s Laws (8rd Edn.) 896 et seq.; and for cases see 17 Dicrst (Repl.) 309. 


Cases referred to: 
(1) Weld v. Hornby (1806), 7 East, 195; 0 Smith, K.B. 244° 108 E.R. i5— i7 
Digest (Repl.) 337, 1428. 
(2) Duke of Beaufort v. Swansea Corpn. (1849), 3 Exch. 418; 12 L.T.0.8. 453; 
C 154 E.R. 905; 17 Digest (Repl.) 338, 1437. 
(3) A.-G. v. Parker (1747), 3 Atk. biG; J Ves. Sen. 43; 26° H.R. 1182, Taos. 
17 Digest (Repl.) 887, 1427. | 
(4) A.-G. v. Drummond (1842), 1 Dr. & War. 353; 1 Con. & Law. 210; affirmed 
2 H.1.Cas. 837; 14 Jur. 187: 9 E.R. 1312, H.L.; 17 Digest (Repl.) 338, 
7S17. 


Also referred to in argument: 
Doe d. Kingslake v. Beviss (1849), 7 C.B. 456; 18 L.J.c.P. 1285 12. L2.0.8. 452: 
137 E.R. 181; 17 Digest (Repl.) 50, 583. 
fi. v. Morris (1792), 4 Term Rep. 550. 
Chad v. Tilsed (1821), 2 Brad. & Bing. 403; 5 Moore, C.P. 185; 129 E.R. 1022; 
E 17 Digest (Repl.) 388, 1439. 


Appeal from a decision of the Court of Exchequer Chamber in Ireland in an action 
of trespass for breaking and entering lands of the plaintiff called Scartnaglowrane or 
Tincurry, in the Barony of Iffa and Offa, in the county of Tipperary, with dogs 
and guns, hunting and searching for game. 

By the consent of the parties, an issue was directed (under the Common Law 
_F Procedure Amendment (Ireland) Act, 1858, to be tried, 


‘‘whether, under the lease of Jan. 9, 1704, and the several derivative and 
renewal leases under which the defendant’s title is acquired, the defendant is, 
as against the plaintiff, entitled to the right of sporting over the lands in the 
plaint mentioned.’’ 

bx Lhe parcels in the lease are thus described : 


“All that and those the lands, tenements and hereditaments in Scatany, con- 
taining by estimation 94 acres; Gannyroane, containing by estimation 104 
acres; and the village of Scartnaglowrane and part of Whitechurch and Tin- 
curry, containing by estimation 148 acres—as fully and amply as the same was 
demised and granted to Sir Richard Pyne by the corporation for making hollow 
sword blades, now and of late in the occupation of Thomas Travers, gentleman, 
and his under-tenants, lying and being in the parish of \ ‘hitechurch, in the 
barony of Iffa and Offa, and county of Tipperary, with all the rights, members 
and appurtenances to the said lands and premises belonging or in anywise 
appertaining, excepting and always reserving mines, minerals, and all other 
toyalties whatsoever, with liberty of ingress and egress to dig, cut, and carry 
away the same with horses, carriages and otherwise, with liberty of fishing, 
fowling, hunting and hawking, which the said Sir Richard Pyne doth hereby 
reserve to himself, his heirs and assigns, in and upon all and singular the 
premises, and also excepting always unto Thomas Travers, gentleman, and his 
assigns, tenants of the lands of Burgess, to Richard and John Beer, gentle- 
men, and their assigns, tenants of the lands of Ballyhohane, Ballygirrane and 
Tirbud, to Edmund Daniel, gentleman, and his assigns, tenants of the lands 
of Rugsagh, free liberty of commonage, and cutting of turf on the mountain 
of Tincurry.”’ 
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On the trial the defendant began, and, after putting in the lease of 1704, he 
proved by witnesses possession of the mountain land in question by his tenants for 
the space of more than twenty years; that portion of it had been reclaimed, and that 
the tenants, who occupied this reclaimed land, had paid rent for it to the defendant 
and his father from the year 1826; and that the defendant and his father had 
sported over the lands, though from what period did not appear. It was also 
proved in the defendant’s case that some tenants of the defendant had cut turf 
upon the mountain. At the close of the defendant's case, the plaintiff called upon 
the learned judge to withdraw the case from the jury, and to direct a verdict for 
him, on the ground that upon the construction of the lease of 1704 the 1,700 
acres of mountain did not pass to the lessee. This, however, the judge refused to 
do, and the plaintiff thereupon went into evidence to show disputes between him 
and the defendant as to the ownership of Scartnaglowrane, and to prove instances 
of the defendant having been warned off, though these were carried back only a 
very few years, and it was not shown that the defendant went off upon being 
warned, but the only evidence was that he ‘‘did not and would not go off.’’ The 
plaintiff's witnesses also gave a description of the village of Scartnaglowrane. 

When the case was on both sides closed, the learned judge stated that before 
directing the jury as to what verdict they should find, which he stated it was his 
intention to do, he would, in order, if possible, to save further expense, take their 
opinion on a question of fact, whether, under the terms of the lease of Jan. 9, 1704, 
the 1700 statute acres of wild mountain land passed under the words ‘‘the village 
of Scartnaglowrane’’ in the lease contained. His lordship having charged them 
upon that question, the jury stated that they found that the 1700 statute acres 
of mountain did pass by the lease of January, 1704, under the words ‘‘village of 
Scartnaglowrane’’ in the lease mentioned. His Lordship thereupon being of 
opinion that, on the true construction of the lease of 1704, the mountain did not 
pass, directed the jury to find a verdict for the plaintiff. Thereupon the defen- 
dant’s counsel excepted and placed upon record five exceptions to the judge’s 
direction. These having been argued before the Court of Queen’s Bench in Ireland, 
that court overruled all the exceptions, and gave judgment for the plaintiff. But, 
upon error being brought, a majority of the judges of the Court of Exchequer 
Chamber were of opinion that the exceptions ought to have been allowed. The 
judgment of the Court of Queen’s Bench was, therefore, reversed, the verdict set 
aside, and a venire de novo awarded. Against this judgment of the Court of 
Exchequer Chamber the plaintiff appealed. 


Sir Fitzroy Kelly, Q.C., and Prentice for the appellant. 
Macdonough, Q.C., Butt, Q.C., and Hemphill for the respondent. 


At the conclusion of the argument the House put to the learned judges the 
following question : 

‘‘Was there evidence given by the defendant for the purpose of proving that 
the mountain of Scartnaglowrane or Tincurry was comprehended within the 
terms ‘village of Scartnaglowrane,’ in the lease of 1701, which the judge ought 
to have submitted to the jury in support of the affirmative of the issue?”’ 


The learned judges, viz., WicHTMAN, WILLIAMS, and Crompron, JJ., and Martin, 
BRAMWELL and Watson, BB., answered in the affirmative. 


Their Lordships took time for consideration. 


July 12, 1859. The following opinions were read. 


LORD CHELMSFORD, L.C.—The exceptions raised in this case to the ruling of 
the learned judge seem to me to raise sufficiently the real question, which is whether 
there was evidence which ought to be submitted to the jury to show that the moun- 
tain of Scartnaglowrane was parcel of the premises comprised in the lease of 
Jan. 9, 1704, or whether the language of the lease was so clear that it required 
and admitted of, no explanation, and was the subject merely of judicial construction. 
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In support of the opinion of the learned judges who thought that parol evidence 
was inadmissible to explain the lease, it must be contended that the words used 
could not by possibility apply to and include the mountain land. Parol evidence 
is generally admissible to apply the words used in a deed and to identify the 
property comprised within it. You cannot indeed show that the words were 
intended to include a particular piece of land, but you may prove facts from which 
you may collect the meaning of the words used so as to include or exclude a portion 
of land where the words are capable of either construction. The judges, therefore, 
who decided that there was no question of fact to be left to the jury, must have 
been of opinion that the language of the lease was not capable of receiving a con- 
struction which would embrace the 1,700 acres of mountain land. They must 
have considered that the mountain land could not pass by the words ‘‘village of 
Scartnaglowrane,’’ whatever evidence of enjoyment of it by the lessee might have 
been produced. It appears to me that it was sufficient for the defendant, in order 
to enable his case to reach the jury, to show that the word ‘‘village’’ was not a 
word of such limited and confined meaning as to be incapable of comprehending a 
large tract of country; but the learned judge could not have withdrawn the 
question from them, and taken it upon himself to decide, without being of opinion 
that the word ‘‘village’’ was of such precise and definite application as to exclude 
ex vi termini any such large extent of land as the mountain land in question. 

I think your Lordships will be of opinion that, so far from the word ‘‘village”’ 
being a word which any one can precisely define, so as to be able at once to say what 
is and what is not comprehended within it, it is difficult, if not impossible, to find 
what was its exact meaning and extent at the time when the lease of 1704 was made. 
That its modern popular meaning is different from its ancient signification is suf- 
ficiently apparent from the various authorities which were referred to in the course 
of the argument from Fortrescur, Coxe, SHEPPARD and other authors. None of the 
passages referred to from all these writers assists in fixing any certain meaning to 
the term, but they will tend to establish what is sufficient for the present purpose, 
that it is a word which was formerly at least of extensive signification and might have 
comprehended within it a district as large as the mountain of Scartnaglowrane. It 
is quite unnecessary to go further, because, if the word ‘‘village’’ was capable of this 
enlarged meaning, then the defendant’s case ought to have been submitted to the 
jury, not for the purpose of then deciding on the terms of the question of fact, 
upon which their opinion was taken by the learned judge, whether under the terms 
of the lease of Jan. 9, 1704, the 1,700 statute acres of wild mountain land passed 
under the words ‘‘the village of Scartnaglowrane,’’ which in that form was a question 
for him, and not for them, but whether the defendant's evidence did not show an 
enjoyment of the mountain and as lessee under the lease of 1704, and as parcel of 
that lease. 

It is unnecessary to consider the nature and effect of the defendant’s evidence, and 
perhaps it would not be right to do so, as it must be submitted to another jury. 
I think the learned judge ought not to have decided the case himself upon his 
construction of the lease, but ought to have left the evidence to the jury. Therefore, 
the judgment of the Court of Exchequer Chamber ought to be affirmed, and a venire 
de novo awarded. 


LORD CRANWORTH.— Concurring, as I do, entirely in the view which has been 
taken of this case by my noble and learned friend, I might have satisfied myself by 
merely giving a silent acquiescence, but I think that would be hardly respectful to 
the learned judges in Ireland, who appear to have been nearly equally divided upon 
the point for our decision. I shall, however, make but very few observations. 

The only point for our decision is whether the learned judge at the trial was right 
in treating the question as one entirely of law, and not at all of fact—in other words, 
whether he was right in treating the description of the parcels as insufficient, in 
point of law, to include the mountain. I+ is certain that. where parcels are described 
in old documents by words of a general nature or of doubtful import, we may— 
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indeed, we must—recur to usage to show what they comprehend. Where, indeed, 
words have a clear and definite meaning, no evidence can be admitted to explain 
or control them. Thus a demise of my messuage at Dale could not by any parol 
evidence be shown to have been meant to describe not a messuage, but a sheet of 
water. ‘The distinction is obvious. Here I agree with the opinions of the learned 
judges whose assistance we have had in this house, that the words of the deed 
were sufficient to include the mountain, and that there was some evidence (I do 
not speculate as to its weight), to show that, under the demise, the lessees have had 
the enjoyment of the mountain. The passage referred to from SuEpparD’s Toucn- 
STONE, at p. 92, is thus: 


“This word ‘village’ or ‘town’ is of large extent also, and by the grant of it 
a manor, land, meadow and pasture land, and divers such like things may pass.’”’ 


The passage shows that the word ‘‘village’’ is of a most comprehensive character; 
and though it does not refer specifically to a mountain as something which it may 
include, yet it makes express mention of a manor which certainly might include 
in it a waste mountain. If ‘‘village’’ might have been intended to include the 
mountain, is there any evidence to show that it was so intended? I think clearly 
there was on the face of the deed. The reservation to the lessee of the right of 
sporting might, perhaps, have been made with reference only to the lands under 
cultivation, but I can hardly understand the reservation to tenants of other lands 
of the right to cut turf on the mountain, if the mountain was not supposed to be 
included in the lease. 

It is not, however, on the evidence appearing on the face of the deed that I 
mainly rely. I think there is parol evidence of usage, from which it might reason- 
ably have been inferred that under the word ‘‘village’’ the mountain passed. 
There was evidence that the defendant’s father had from time to time reclaimed and 
brought into cultivation portions of the mountain for which he and the defendant, 
his son, had been receiving rent; and that their tenants alone depastured their 
cattle on it. This was certainly evidence to show that the defendant had a title to 
the mountain under the lease, the language there used being sufficient to comprise 
it. There is abundant evidence that the defendant and his ancestors sported over 
the mountain at their pleasure, and without interruption. This also, though of a 
more doubtful nature, ought certainly to have been submitted to the jury as afford- 
ing some evidence of ownership. On these grounds, therefore, that the word 
‘‘village’’ would, in point of law, be sufficient to include the mountain, and that 
there was some evidence of the exercise of ownership by the tenants over the 
mountain, which might be attributed to their right under the lease, I think the 
judge was wrong in withdrawing the case from the jury, and the Court of Exchequer 
Chamber was right in saying that there should be a venire de novo. 


LORD WENSLEYDALE.—I agree in the opinion of all the judges who have been 
consulted by your Lordships, that there ought to be a venire de novo, and conse- 
quently that the judgment of the Court of Exchequer Chamber in Ireland ought to 
be affirmed. BramwetL, B., indeed, in the first instance intimated his opinion 
that upon the grammatical construction of the first clause in the use of the con- 
nective word ‘‘and,’’ the village of Scartnaglowrane and part of Whitechurch and 
Tincurry were comprised in the 148 estimated acres, and if so, the mountain of 
Scartnaglowrane, which comprised 1,700 Iinglish acres, could not pass under the 
description of the village of that name. But I think it clear that the sentence is 
reasonably capable of the construction that the village of Scartnaglowrane was 
conveyed, and also part of Whitechurch and Tincurry, containing by estimation 
148 acres; and if the evidence should show that the mountain of Scartnaglowrane 
was comprised in the term ‘‘village’’ as afterwards explained, the latter construction 
ought to be adopted. 

In the course of the long and elaborate discussion which this case underwent in 
the Irish court, some observations were incidentally made which are liable to be 
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misunderstood as to the limits within which parol evidence is receivable to explain 
deeds, as if it could be done only in cases of doubt. Some observations were also 
made to the effect that what was intended by the grantor might be always submitted 
to the jury when parol evidence was receivable—whether parcel or not is often 
said, but not with strict propriety, to be a question for the jury. I apprehend that 
the true rule is perfectly well settled, and is fully explained in Sir James WicRam’s 
excellent treatise on the subject (Apmrsston or Extrinsic EVIDENCE IN AID OF 
INTERPRETATION OF WILLS). The construction of a deed is always for the court, but 
in order to apply its provisions evidence is in every case admissible of all material 
facts existing at the time of the execution of the deed, so as to place the court in the 
situation of the grantor. In deeds as well as wills the state of the subject at the 
time of execution may always be inquired into, and as, with respect to ancient deeds, 
the state of the subject at their date can seldom, if ever, be proved by direct evi- 
dence, modern usage and enjoyment for a number of years is evidence to raise a 
presumption that the same course was adopted from an earlier period, and so to 
prove contemporaneous usage and enjoyment at the date of the deed. These 
deeds are to be construed by evidence of the manner in which the subject has been 
possessed or used, as Lorp Coxe observes (2 Co. Inst. 282), optimus interpres rerum 
usus: Weld v. Hornby (1); Duke of Beaufort v. Swansea Corpn. (2). Lorp Harp- 
WICKE, with reference to the construction of ancient grants and deeds, says, there 
is no better way of construing them than by usage, and contemporanea expositio 
is the best way to go by. That was in A.-G. v. Parker (8). Lorp St. Leonarps 
follows in A.-G. v. Drummond (4), and says one of the most settled rules of law is 
that you may resort to contemporaneous usage for the meaning of a deed. ‘‘Tell 
me what you have done under such a deed, and I will tell you what the deed 
means.’’ When the evidence of all material facts is exhausted and there is still 
ambiguity, no parol evidence of the grantor’s intentions as distinguished from 
extrinsic facts can be admissible, except in the single case of there being two 
subjects or two objects to which the terms of the instruments are equally applicable, 
a condition of things which does not exist in the present case. 

The question is: What is passed under the description of the village of Scartna- 
glowrane, in the deed of 1704. That the word ‘‘village,’’ in deeds of old date, might 
comprise land is laid down in the passage, so often repeated from the ToucHsTonr, 
p- 92, where it is treated as synonymous with ‘‘town’’; and the great majority of 
the judges, and indeed all the judges whom your Lordships have consulted, are 
ultimately of opinion that the word is capable of being so construed. In modern 
deeds such a description would not be likely to occur. There would be a full 
particular of the land meant to be conveyed by specifying the number of acres, or 
some particular description; but in ancient deeds, especially in Ireland, where it 
appears that small account is made of the acreage of the waste, no more than the 
simple description of ‘‘village’’ or townland may suffice. Is there then evidence 
of enjoyment which ought to have been submitted to the jury as proof that, at the 
date of the lease, the mountain of Scartnaglowrane, or Tincurry was enjoyed by the 
lessee. I am clearly of opinion that there is. There was evidence that the moun- 
tain of Scartnaglowrane and of Tincurry were the same mountain; that those under 
whom the defendant claimed sported over the mountain forty years ago, and were 
never stopped by anyone; that part of the mountain was reclaimed from time to 
time, some as early as 1836, and that the defendant's tenants had occupied and 
paid him rent for the same; that some of it was tilled, and fell back into a wild 
State, and that the defendant’s tenants always grazed on the mountain, and cut 
turf on it. This was the defendant’s case. On the other side it was proved that 
the plaintiff had for three years paid rates and income tax for it; that he had for 
ten years preserved game, and prevented any person from shooting; and that the 
defendant was warned off, but would not go; that Lord Glengall had a deputation 
or licence from the plaintiff since 1846 for shooting; that the plaintiff himself was 
not interfered with, and that the village of Scartnaglowrane consisted of a few 
scattered houses. 
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This constituted the case on both sides, and there was certainly evidence for 
some thirty years of acts of ownership exercised over the mountain, the most 
important of which was the reclaiming parts of the waste at different times, without 
objection on the part of the landlord, and without any payment of rent to which 
he would have been entitled if the mountain was not part of the subject demised, 
coupled with payment of rent to the defendant from the tenants, which he was not 
entitled to receive unless the land was his own. The acts of pasturing and shooting 
over the waste were proved with some evidence to the contrary. The question for 
the jury arises whether all these acts of pasturing and shooting were to be con- 
sidered as mere trespasses in a wild country, and the enclosures of the same nature, 
each of little value, made behind the landlord’s back, an appropriation or a sort 
of stealing of land without any authority, or whether they were done in the exer- 
cise of a right claimed by the defendant, and whether the jury would presume 
from modern acts never properly disputed by the lessor that the lessees always, 
from the date of the lease, were in possession of the mountain, and had as much 
enjoyment of it as the nature of the case would admit. It was entirely for the 
consideration of the jury on the whole evidence on both sides, what character they 
would give to these acts. Unless the jury were satisfied that they were exercises 
of a right to the possession of the soil, and that the defendant and his ancestors 
had enjoyed it from the date of the lease, the question would be decided against 
the defendant, for the burden of proof lay upon him. [H1s Lorpsurpe dealt with a 
question of fact which does not call for report, and concluded:] I advise your 
Lordships that the judgment of the Court of Exchequer Chamber in Ireland should 
be affirmed with costs. 


LORD BROUGHAM, in concurring, said that he considered that the Court of 
Iixchequer Chamber in Ireland rightly held that the learned judge was wrong in 
withdrawing the evidence from the jury, and properly directed a venire de novo. 
I shall, therefore, move your Lordships to give judgment for the respondent, and 
that a venire de novo be awarded. 


Appeal dismissed. Fi 


HART v. BAXENDALE 


[Court or IXxcHEQUER CHAMBER (Patteson, Coleridge, Maule, Wightman, Cress- 
well, Erle, Williams and Talfourd, JJ.), February 7, 1852] 
[Reported 6 Exch. 769; 21 L.J.Hx. 123; 18 L.T.O.8. 805; 
16 Jur. 126; 155 E.R. 755] 


Carriage of Goods—Common carrier—Loss of goods—Liability—Valuable property 
—No declaration of value—Delivery of property to carrier at place other than 
office or receiving house—Delivery to van on highway—Notice of increased 
charges—Carriers Act, 1830 (11 Geo. 4 and 1 Will. 4, c. 68), 8.1, s. 2. 

Where a declaration under s. 1 of the Carriers Act, 1880,* of the value of 
property of the kinds specified in the section has not been made by the person 
delivering the same to a carrier for carriage the carrier is exempt from liability 
for the loss of the property even though the delivery of the property to him takes 
place, not at his office or other receiving house, but elsewhere, e.g., to a van 
on the highway. ‘The carrier is not bound to give notice of his increased charges 
for carrying the goods before the declaration under s. 1 of the Act of 1880 is 
made to him. When the sender of the goods has declared their value the carrier 


* See p. 574 post. 
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notified the increased rates of charge by the notice on his premises prescribed 
bye. 2. 


Notes. Considered: Behrens v. Great Northern Rail. Co. (1861), 6 H. & N. 366; 
Robinson v. London and South Western Rail. Co. (1865), 19 C.B.N.S. 51. Fol- 
iB lowed: Collis v. Midland Great Western Rail. Co. (1868), 19 L.T. 150; Ashton v. 
“~ London and North Western Rail. Co., [1918] 2 K.B. 488; Rosenthal v. L.C.C. 

(1924), 131 L.T. 568. Referred to: Great Northern Rail. Co. v. Behrens (1862), 
foie & N.. 950. 
As to the effect of the Carriers Act, 1830 (2 Hatspury’s Statutes (2nd Edn.) 
804), see 4 Hatspury’s Laws (3rd Edn.) 158-163; and for cases see 8 Diarst (Repl.) 
‘te 50-58. 


17 is entitled to make a larger charge, provided that under s. 2 of the Act* he has 


Cases referred to in argument: 
Batson v. Donovan (1820), 4 B. & Ald. 21: 106 E.R. 846; 8 Digest (Repl.) 44, 
260. 
Owen v. Burnett (1834), 2 Cr. & M. 858; 4 Tyr. 183; 3 L.J.Ex. 76; 149 E.R. 796: 
8 Digest (Repl.) 51, 321. 
LD Hinton v. Dibbin (1842), 2 Q.B. 646; 2 Gal. & Dav. 86; 11 L.J.Q.B. 113; 6 Jur. 
601; 114 E.R. 253; 8 Digest (Repl.) 51, 318. 
Johnson v. Midland Rail. Co. (1849), 4 Exch. 867: 6 Ry. & Can. Cas. 61; 18 
L.J.Bix. 866; 18 L.T.0.8. 305; 154 E.R. 1254; 8 Digest (Repl.) 13, 58. 
Walker v. Jackson (1842), 10 M. & W. 161; 12 L.J.Bx. 165; 11 L.J.Ex. 346: 
152 H.R. 424; 8 Digest (Repl.) 24, 140. 





“ Appeal from a decision of the Court of Exchequer in an action in which the 
plaintiff claimed from the defendant, a common carrier, damages for the loss of 
goods entrusted to the defendant for carriage which, the plaintiff alleged, was due 
to the negligence of the defendant. 

The defendant was a common carrier by land for hire, and carried on his business 

| F under the style or firm of Pickford & Co., at an office in Regent Street, London, and 
at other offices in Iingland and Wales. The defendant notified, according to the 
Carriers Act, 1830, s. 2, by a notice affixed in legible characters in a public and 
conspicuous part of every one of the offices, the increased rate of charge required 

by him to be paid, over and above the ordinary rate of carriage, as a compensation 

for the greater risk and care to be taken for the safe conveyance of such articles 

'G of value as in the statute and notice mentioned. According to the course of the 
defendant’s business as a common carrier, he was in the habit of receiving such 
packages and parcels as in the Act of Parliament mentioned, and other parcels, at 
the office in Regent Street, and at his other places of business, to be conveyed by 
him as common carrier to the places to which he carried, among others to the 
station of the North-Western Rail. Co., at Camden Town, London. 

‘H On July 81, 1849, the plaintiff sent to the office of the defendant in Regent Street, 
and requested the clerk who conducted the defendant’s business for him there to 
send to the plaintiff’s place of business in Regent Street for certain coods to be 
carried thence by the defendant in the way of his business to the station of the 
North-Western Rail. Co. Next day, in consequence of that message, the defendant 
sent his servant with a cart to the plaintiff's place of business to receive and carry 

I the package, and the plaintiff delivered to the servant a case containing articles of 
value exceeding £10. The value and nature of the articles was not declared by the 
plaintiff, or by any person, to the defendant or to his clerk or servant, and no 
increased charge was paid, nor was any engagement to pay the same given or 
offered to the defendant or to his clerk or servant in respect of the package or the 
articles contained therein. The servant, with the cart, called at different offices of 
the defendant for parcels to carry to various places, and then drove to the defendant’s 








*See p. 574, post. 
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office in Regent Street. While the cart was there waiting for more packages 
and parcels to be carried to the station, the plaintiff's package was lost by theft, 
and, consequently, not delivered at the station. 

At the trial of the action before Potuock, C.B., the learned judge was of opinion 
that the defendant was within the protection of the Carriers Act, 1830, s. 1, and 
he directed the jury to find for the defendant, reserving leave for the plaintiff to 
move to enter a verdict for him. 

The plaintiff obtained a rule nisi accordingly, and the matter came before the 
Court of Exchequer on Nov. 2, 1850, and Jan. 16 and 18 and April 29, 1851. 

By the Carriers Act, 1830: 


“Section 1. No mail contractor, stagecoach proprietor, or other common carrier 
by land for hire shall be liable for the loss of or injury to any article or articles or 
property of the descriptions following : (that is to say): gold or silver coin of this 
realm or of any foreign State, or any gold or silver in a manufactured or unmanu- 
factured state, or any precious stones, jewellery, watches, clocks, or timepieces 
of any description, trinkets, bills, notes of the governor and company of the 
Banks of England, Scotland, and Ireland respectively, or of any other bank in 
Great Britain or Ireland, orders, notes, or securities for payment of money, 
English or foreign, stamps, maps, writings, title-deeds, paintings, engravings, 
pictures, gold or silver plate, or plated articles, glass, china [silks in a manu- 
factured or unmanufactured state and whether wrought up or not wrought up 
with other materials], furs, or lace, or any of them, contained in any parcel or 
package which shall have been delivered, either to be carried for hire or to 
accompany the person of any passenger in any mail or stagecoach or other public 
conveyance, when the value of such article or articles or property aforesaid con- 
tained in such parcel or package shall exceed the sum of £10, unless at the time 
of the delivery thereof at the office, warehouse, or receiving-house of such mail 
contractor, stagecoach proprietor, or other common carrier, or to his, her, or 
their book-keeper, coachman, or other servant, for the purpose of being carried 
or of accompanying the person of any passenger as aforesaid, the value and 
nature of such article or articles or property shall have been declared by the 
person or persons sending or delivering the same, and such increased charge as 
hereinafter mentioned, or an engagement to pay the same, be accepted by the 
person receiving such parcel or package. 

“Section 2. When any parcel or package containing any of the articles above 
specified shall be so delivered, and its value and contents declared as aforesaid, 
and such value shall exceed the sum of £10, it shall be lawful for such mail 
contractors, stage-coach proprietors, and other common carriers, to demand 
and receive an increased rate of charge, to be notified by some notice affixed 
in legible characters in some public and conspicuous part of the office, ware- 
house or other receiving house where such parcels or packages are received 
by them for the purpose of conveyance, stating the increased rates 

-of charge required to be paid over and above the ordinary rate of carriage as 
a compensation for the greater risk and care to be taken for the safe convey- 
ance of such valuable articles; and all persons sending or delivering parcels 
or packages containing such valuable articles as aforesaid at such office shall 
be bound by such notice, without further proof of the same having come to 
their knowledge.”’ 

Peacock and Willes showed cause against the rule. 

Montagu Chambers, Bramwell and C. Pollock supported the rule. 


PARKE, B., in giving the judgment of the court, said that the learned judges 
were all of opinion (with the exception of PoLtnocx, C.B., who retained the opinion 
which he expressed at the trial) that the rule should be made absolute to enter 
a verdict for the plaintiff in respect of all the property lost, on the ground that 
the Carriers Act, 1830, did not exempt carriers from responsibility for the loss 
of silk, trinkets, etc., delivered to them at any other place than their office, ware- 
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house, or receiving-house, where a notice under s. 2 of the Act was affixed. The 
goods in the present case having been delivered to the defendant’s servant in a 
cart at the plaintiff’s house without any special contract, the defendant was 
responsible as a carrier at common law. The statute, having in the preamble 
recited the difficulty of proving actual notice, pointed out (by s. 2) to what persons 
the notice should be restricted, those were persons who delivered goods at the 
office where the notice was affixed, and they were expressly declared to be bound 
by it without further proof. But those who delivered goods, not at the office, 
but elsewhere, were in no part of the Act declared to be bound by the notice, 
and it could never have been intended to exempt carriers from hability to persons 
who delivered goods to them without receiving any notice, actual or constructive, 
to limit their responsibility. 

The defendant appealed to the Court of Exchequer Chamber. 

Feb. 7, 1852. Willes (Phipson with him) for the defendant. 

Bramwell (C. Pollock with him) for the plaintiff. 


PATTESON, J.—We are all of opinion that the judgment of the Court of Ex- 
chequer is not correct, and, therefore, there must be a venire de novo. We have 
come to that conclusion after an attentive consideration of the Act of Parliament 
and of the judgment of the Court of Exchequer. 

The first section has a plain and obvious meaning. The recital clearly shows 
that one object of the Act was to provide for the giving notice by persons sending 
parcels of a particular description. The section then proceeds to enact that the 
carrier shall not be liable for the loss of certain enumerated articles—it does not 
say ‘when any notice shall have been given by him,”’ but 


“unless at the time of the delivery [of the goods at the office of the carrier] the 
value and nature... of the property shall have been declared by the person 
or persons sending or delivering the same, and such increased charge as here- 
inafter mentioned, or an engagement to pay the same, be accepted by the 
person receiving such parcel or package.”’ 


These latter are the only words which afford any ground for saying that a carrier 
is bound to give some notice of some kind before he is entitled to have the value 
and nature of the package stated to him by the person delivering it. It was argued 
that all the other clauses are incorporated with the first. We think that is not so. 
The meaning of the legislature is that all persons sending goods of a particular 
description and value, whenever they deliver them to the carrier, are bound to give 
information of the nature and value of the articles. That is the first clause, and 
the object of the legislature was that such information should be given, whether 
the goods were delivered at the office of the carrier, or at the sender’s house, or 
on the road, or elsewhere; and clauses follow with certain provisions as to what is 
then to be done. Although the value and nature of the articles may be declared, 
it does not necessarily follow that the carrier would be protected, but a different 
clause must be acted on before his liability ceases. 

However, the first step to be taken is that the sender of the goods notify their 
value; then it is that the carrier is entitled to have a larger charge. He cannot 
have that larger charge, or save himself from responsibility, by saying: ‘I will 
have such and such a sum of money,’’ but he must have a tariff stuck up in his 
office, to notify to all persons sending articles of that kind what he proposes to 
demand beyond the usual charge. The notice required by s. 2 to be affixed in 


the office is not a notice that the carrier means to avail himself of the benefit 


of the Act, and that all persons who send articles of a particular description and 
value shall tell him that they are of that description and value—for the statute 
requires that in the first instance—but it is only a notice of what the extra charge 
is tobe. This construction reconciles all the provisions of the Act. 

Counsel for the plaintiff argued that the latter part of s. 2, which says that all 
persons who deliver at the office shall be bound by the notice there stuck up 
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without further proof of the same, is at variance with this view. He contended, 
that no person can be in the condition of not being able to maintain an action 
against a carrier for the loss of goods, although their value has not been declared, 
unless that notice has been affixed, and there has been a delivery at the office. 
Such a construction would vitiate the primary object of the legislature. In truth, 
the real question here is: Who is to take the first step? We think that the Act 
requires the person who sends the goods to take the first step by giving that 
information which he alone can give; then the carrier may charge an additional 
price, but he can only charge the price notified in his office, and he is bound, if 
required, to give a receipt when the money is paid. All that follows the first step 
which is to be taken by the sender of the goods; the carrier is not liable unless 
the declaration be made, and it must be made in all cases, whether the goods are 
delivered at the office or elsewhere. The declaration, when made, will lead to the 
consequences that, if the extra charge be paid and the goods lost, the carrier will 
be lable, or, on the other hand, if he refuses to give a receipt, he will lose the 
benefit of the statute. But in no case can the sender recover unless he has taken 
the step which the legislature intended he should take in the first instance. There- 
fore, we think that the decision appealed from was wrong and there must be a 
venire de novo. 


Venire de novo. 


JOHNSTONE AND OTHERS v. BEATTIE 


[Houssr or Lorps (Lord Lyndhurst, L.C., Lord Brougham, Lord Cottenham, Lord 
Campbell and Lord Langdale), March 27, 28, April 3, May 26, 1843] 


[Reported 10 Cl. & Fin. 42; 1 L.T.O.8. 250; 7 Jur. 1028; 
8 E.R. 657] 


Infant—Guardian—Appointment by court—Infant domiciled abroad—Temporary 
residence in Hngland—Property in foreign country—Guardians appointed in 
foreign country by will of infant’s father. 

The Court of Chancery, on the application of the next-of-kin of an infant 
whose parents are dead, has jurisdiction to appoint a guardian of the infant 
although the infant is domiciled abroad and is only temporarily resident in 
England, his whole property is situated in a foreign country, and guardians of 
the infant have been appointed in the foreign country by the will of the 
deceased father of the infant, in any case in which it appears that it is for 
the interest and benefit of the infant that there shall be appointed by the 
court a guardian who is within the jurisdiction of the court and subject to the 
court. Guardians appointed abroad under foreign law have no rights, as such, 
in England so as to be considered as entitled to the legal custody of an infant 
during his residence in England, but in a proper case the court has power to 
appoint foreign guardians to act conjointly with a guardian or guardians who 
reside in England. 

So held by Lorp Lynpuurst, L.C., Lorp Corrennam and Lorp Lanepate, 
Lorp BrovaHam and Lorp CaMpBELL dissenting. 


Notes. Explained: Hope v. Hope (1854), 19 Beav. 237; Scott v. Bentley (1855), 
1K. & J. 281. Considered: Re Tweedale’s Settlement (1859), John. 109. Applied: 
Re D., [1948] 2 All E.R. 411. Considered: McKee v. McKee, [1951] 1 All E.R. 
942. Referred to: Lockwood v. Fenion (1852), 1 Sm. & G. 73; Re Dawson, Dawson 
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v. day (1854), 2 W.R. 311; Scott v. Bentley (1855), 1 K. & J. 281; Ewing v. Orr 


Ewing (1888), 9 App. Cas. 84; Didisheim v. London and Westminster Bank, [1900] 


2 Ch. 15. 


As to the appointment of guardians by the court, see 21 Hatspury’s Laws (38rd 
Edn.) 208-210; and for cases see 28 Diaest (Repl.) 655-661. 


Cases referred to: 
(1) Hunter v. Potts (1791), 4 Term Rep. 182; 100 E.R. 962; 5 Digest (Repl.) 870, 
7308, 
(2) Morrison v. Earl of Sutherland (1749), cited in 1 Hy. Bl. at p. 672; 6 Bro.P.C. 
570. 


(3) De Manneville v. De Manneville (1804), 10 Ves. 52; 82 E.R. 762, L.C.; 28 
Digest (Repl.) 711, 2195. 

(4) Mountstuart v. Mountstuart (1801), 6 Ves. 363; 31 E.R. 1095, L.C.; 28 Digest 
(Repl.) 709, 2175. 

(5) Butler v. Freeman (1756), Amb. 801; 27 E.R. 204, L.C.; 28 Digest (Repl.) 714, 


2238. 

(6) Wilcox v. Drake (1784), 2 Dick. 631; 21 E.R. 416, L.C.; 28 Digest (Repl.) 622, 
His 

(7) Smith v. Bate (1784), 2 Dick. 631; 21 E.R. 416, L.C.; 28 Digest (Repl.) 653, 
1476. 


(8) Campbell v. Campbell, cited in 10 Cl. & Fin. at pp. 107 and 136. 
(9) Hx parte Watkins (1752), 2 Ves. Sen. 470; 28 E.R. 801, L.C.; 28 Digest 
(Repl.) 661, 1580. 
(10) Re Houstoun (1826), 1 Russ. 312; 88 E.R. 121; 83 Digest (Repl.) 626, 517. 
(11) Ex parte Lewis (1749), 1 Ves. Sen. 298. 
(12) Logan v. Fatrlee (1821), Jac. 193; 87 H.R. 822, L.C.; 28 Digest (Repl.) 660, 
1574. | 
(13) Re Shields, Ex parte Ord (1821), Jac. 94; 87 E.R. 786, L.C.; 33 Digest 
(Repl.) 632, 680. 
(14) Wellesley v. Duke of Beaufort (1827), 2 Russ. 1, L.C.; affirmed sub nom. 
Wellesley v. Wellesley (1828), 2 Bli.N.S. 124; 1 Dow. & Cl. 152; 4 E.R. 
1078, H.L.; 28 Digest (Repl.) 620, 1239. 
(15) Salles v. Savignon (1801), 6 Ves. 572; 31 1..R. 1201, L.C.; 28 Digest (Repl.) 
714, 2939. 
(16) Stephens v. James (1833), 1 My. & K. 627; 39 E.R. 818, L.€.; 28 Digest 
(Repl.) 570, 851. 
(17) Potinger v. Wightman (1817), 3 Mer. 67; 36 E.R. 26; 11 Digest (Repl.) 354, 
236. 
(18) Fr parte Beeher (1783), 1 Bro.C.C. 556. 


Also referred to in argument : 


Sylva v. Da Costa (1808), 8 Ves. 316. 

Anstruther v. Adair (1834), 2 My. & K. 518; 89 E.R. 1040, L.C.: 11 Digest 
(Repl.) 494, 1158. 

Sawer v. Shute (1792), 1 Anst. 63; 145 E.R. 801; 11 Digest (Repl.) 490, 1126. 

Dues v. Smith (1822), Jac. 544. 

Talleyrand v. Boulanger (1797), 3 Ves. 447; 80 E.R. 1099, L.C.; 11 Digest (Repl.) 
539, 1489. . 

Blad v. Bamfield (1674), 3 Swan. 604; 36 E.R. 992; sub nom. Badtolph v. Bam- 
field, Cas. temp. Finch, 186; 11 Digest (Repl.) 453, 894. 

Bruce v. Bruce (1790), 2 Bos. & P. 229; 6 Bro. Parl. Cas. 566; 2 Coop. temp. 
Cott. 510; 126 E.R. 1251, H.L.; 11 Digest (Repl.) 359, 272. 

Warrender v. Warrender (1835), 2 Cl. & Fin. 488; 9 Bli.N.S. 89: 6 E.R. 1239, 
H.L.; 11 Digest (Repl.) 356, 250. 

Doe d. Birtwhistle v. Vardill (1835), 2 Cl. & Fin. 571; 9 BI.N.S. 02; 6 E.R. 
1270; 3 Digest (Repl.) 424, 204. 
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Munro v. Munro (1840), 7 Cl. & Fin. 842; 7 E.R. 1288, H.L.; 11 Digest (Repl). A 
349, 172. 


In the Goods of Sartoris (1888), 1 Curt. 910; 163 E.R. 3815; 23 Digest (Repl.) 
200, 2849. 


Appeal from an order of Lorn Correnuam, L.C., dated April 17, 1841, whereby it 
was ordered, that an order of Mar. 19, 1841, made on the petition of the appellants 
should be discharged, except so far as the same discharged an order of Jan. 6 then 
last, made on the petition of the respondent, and that it should be referred to the 
master to approve of a proper person or persons to be appointed the guardian or 
guardians of the infant, Mary Stewart Beattie, and that the master should inquire 
and state to the court the infant’s age, what relations she had, and the nature and 
amount of her fortune, and also on what evidence or ground he approved of any CQ 
particular person or persons to be such guardian or guardians; and that he should 
also consider of a scheme for the residence of the infant, and what would be proper 
to be allowed for her maintenance and education, to commence from Dec. 21, 1840, 
the time of the death of Christina Beattie, the mother of the infant, and for the 
time to come, during her minority, and to state out of what funds such allowance 
ought to be paid; and that, after the master should have made his report, such D 
further order should be made as should be just. 


Turner and Romilly for the appellants. 
Sir William Webb Follett, Q.C., and Spencer Follett for the respondent. 


Their Lordships took time for consideration. 
May 26, 1843. The following opinions were delivered : 


LORD LYNDHURST, L.C.—In this case a bill was filed in the name of an 
infant, Mary Stewart Beattie, by her next friend, her grandfather, Duncan Stewart, 
against the defendants, alleging that the defendants were in possession of certain 
rents and profits, the produce of the estates of the infant, to a very large amount, 
and praying that they might account in the Court of Chancery for the sums which 
they had so received. It prayed also that a maintenance might be appointed for the FF 
infant, and that the estates and her person might be placed under the protection of 
the court. This was the scope and object of the bill. According to the uniform 
course of the Court of Chancery, which I understand to have always been the law 
of that court, upon the institution of this suit the infant plaintiff became a ward of 
the court, and, that being so, it was the duty of the court to provide for her care 
and protection. As the court cannot personally superintend its infant ward, it G 
appoints a guardian, who is an officer of the court, for the purpose of doing that 
which the court cannot do itself personally. If there be a parent or a testamentary 
guardian within the jurisdiction of the court, the court, in that case, does not 
appoint a person to take care of the person of the infant, but the parent or testa- 
mentary guardian is subject to the orders and control of the court precisely in the 
same way as an officer appointed by its authority for the purpose of discharging the ]{ 
duties in question. This appointment is not made without previous inquiry and 
consideration. The court directs the master to inquire who are the proper persons 
to be entrusted with the care of the infant; and, as the custody and care may endure 
for some time, it is necessary that some inquiry should be made for the purpose of 
determining how that care should be exercised. An inquiry is made as to the 
property of the infant, and as to what is proper to be allowed for his maintenance, [ 
and also as to the manner in which his education shall be conducted. All these 
are the preliminary inquiries as to the matters of fact for the information of the 
court; and when the master has made his report, the report is taken into considera- 
tion by the court, and the court acts upon it according to its judgment. It does 
not necessarily adopt the suggestion of the master, but it uses the materials which 
are found by the master as the ground upon which the judgment proceeds. 

The order which is complained of is merely an order of this description. Lorp 
CorrenHam, L.C., has directed the master to inquire who are proper persons to be 
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appointed as guardians of the infant, or, in other words, to approve of persons to 
be guardians, and to inquire what will be a proper maintenance for the infant, 
what her property consists of, and what scheme of education should be adopted. 
I apprehend, therefore, that the order is according to the common rule of the court, 
and I do not precisely understand the grounds upon which it is objected to. One 
objection is that, the young lady being a Scottish child, tutors and curators have 
been appointed in Scotland by the will of the father. The father is dead, and the 
mother also is dead, but the child is here in England. The tutors and curators are 
domiciled and living in Scotland, out of the jurisdiction of the court, which can 
exercise no control over them. It cannot make them accountable for any misconduct 
in the management of the infant; and I apprehend that in all cases the court 
requires that there shall be a guardian appointed within the jurisdiction of the court, 
responsible to the court, and subject to its authority. If there be a parent or a 
testamentary guardian residing out of the jurisdiction, the court interferes, and 
appoints a guardian within the jurisdiction, because it must have some person to 
look to, someone who is the representative of the court, on the spot, and responsible 
to it, who shall have the care and management of the infant. The tutors and 
curators domiciled in Scotland have no authority in this country. They cannot 
control the infant. If the infant chooses to take the protection of any improper 
person, the tutors and curators have no power to interfere, except through the 
medium of the Court of Chancery. A guardian may be appointed by the authority 
of that court; and if a complaint is made to the Court of Chancery by the tutors 
and the curators, the Court of Chancery will set it right through the medium of the 
officer whom the court has appointed. If it is thought desirable that the child 
should go to Scotland to reside, the tutors and curators have no power to take the 
child there unless the court, having appointed a guardian, thinks fit, for the benefit 
of the child, to direct the guardian to hand the child over to them to be carried to 
Scotland for education or for any other purpose. 

It seems to have been assumed in this argument, that, because the guardians are 
appointed by the Court of Chancery, it has, therefore, by this order decided, that she 
is to be educated, and have her maintenance given in England, and is to continue 
here up to the time of her attaining the age of twenty-one. But no such consequence 
follows. The court may, at any time, direct her to be taken to Scotland to be 
educated there, if it considers that it will be for her benefit. The order does not 
go to the extent of saying, that there is to be no change in the residence of the 
child. It is subject entirely to the control, order, and discretion of the Lord Chan- 
cellor for the time being. It is supposed also that the tutors and curators appointed 
in Scotland are not to be the guardians, or not to be among the guardians, of the 
child. All that the court requires is that there shall be some person within the 
jurisdiction, and responsible to the court, performing the duties of guardian. There 
is nothing inconsistent in this order with the Lord Chancellor ultimately appointing 
the tutors and curators who reside in Scotland as guardians, conjointly with any 
other persons who are residing in this country. 

This, therefore, appears to me to be an order in the common course. But, it is 
said, that, from this order it will follow, that any child of foreign or Scottish parents, 
brought to England for the purpose of education, may be made a ward of Chancery, 
and impounded at once in this country. Undoubtedly there may be cases of that - 
description. Cases may be supposed where the Court of Chancery, under such 
circumstances, ought to interfere. Then it is said that fictitious cases may be set 
up, and that a bill may be filed expressly for that purpose by some concert or 
contrivance. The authority of the court may, of course, be subject to be abused in 
this instance as in every other instance, but the court will vindicate its own 
authority, and will not suffer itself to be abused, and I know no case in which it 
has been suggested, that, in this direction, any abuse has been committed of the 
authority of the Court of Chancery. Suppose a bill, obviously fictitious, were to 
be filed, the court would afford an instant remedy. The bill might be referred to 
the master for the purpose of determining whether it was for the benefit of the 
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infant that the suit should be prosecuted; and if the master should report in the 
negative, there would be an end of the suit, and the costs would fall upon the party 
who had so improperly instituted it; and, as a suit can only be instituted through 
the medium of a solicitor, the court would visit the solicitor in a further and 
much more exemplary manner. It does not appear to me, therefore, that the 
objection, that the authority may be abused, is any valid objection in a case of 
this description. 

It is further suggested that this bill is filed solely for the purpose of making the 
infant a ward of the Court of Chancery. It may be so. It often happens that 
bills are filed solely for such purposes, and it may be a very important object, in 
which the interest of the infant is deeply concerned. Whether this bill is of this 
description or not, is wholly immaterial. It states facts which bring the case 
within the jurisdiction of the court. The defendants, who are in Scotland, have 
appeared to this bill, but they have not put in their answer, and the cause is not at 
issue. We cannot decide the merits of the cause in this stage of it. Such a 
course of proceeding was never heard of in the Court of Chancery. The cause is 
depending, and must be decided like every other cause. We cannot anticipate 
the result; but till the result takes place the child is a ward of the Court of 
Chancery. No person can interfere where a child is a ward of the Court of Chancery 
without calling down upon himself the process of the court. The appointment of 
guardians in this respect makes no difference. Whether there be guardians or not, 
the child is under the immediate control and in the custody of the Court of Chancery. 
The guardian is only appointed as an officer of the court, as the mode by which 
the jurisdiction and authority of the court is to be exercised. It may happen, 
indeed, in the result, that this bill may be dismissed; the next friend may have to 
pay all the costs, and the court may direct the infant to be handed over to the 
tutors and curators in Scotland, but, until the cause is decided, the child is absolutely 
a ward of court, and cannot be taken out of its jurisdiction. The appointment of a 
guardian makes no difference, except as the medium through which the jurisdiction 
of the court is exercised; because it is better that the court should prevent violence 
and misconduct, than that it should be afterwards called upon to investigate a 
charge of violence and misconduct for the purpose of affording a remedy. Tor these 
reasons, therefore, I humbly move your Lordships that this order be affirmed. 


LORD BROUGHAM.—The appointment of guardians to infants who are unpro- 
tected appears to arise in all countries from the necessity of the case; and it would 
be difficult to point out any other particular in which the jurisprudence of all coun- 
tries agrees more generally than in the existence of such a power usually confided by 
the sovereign to the courts of the realm. The nature of the appointment seems per- 
sonal, as the object of it is the infant’s personal protection. But there is incident to 
the office, also, the care of the infant’s property; and in some systems of law, as that 
of Rome and of the countries which adopted the civil law, a distinction is made 
between the care of the property and that of the person, curators being given to the 
former, tutors to the latter. 

It is very material to the present question, that we should mark the provisions of 
the Scottish law on this head, Scotland being beyond all reasonable doubt the domicil 
of the infant in this case, as it is admitted to have been the place of her birth 
and the place where all her property is situated. By the law of Scotland, the father 
may appoint a guardian to act after his decease. In default of such appointment, or 
of the appointed guardian accepting the office, the right of the guardianship by law 
devolves upon the next-of-kin, called the nearest agnate; a year, annus deliberandi, 
is given this relation to determine whether or not he will accept the office, called 
that of tutor legitim, or of law. In case he declines, a guardian is appointed by the 
Court of Session, called tutor dative. But so much is the will of the parent and 
the legal right of the agnate regarded, that if either the tutor testamentary or the 
tutor of law at any time shall elect to act, the powers and appointment of the tutor 
dative at once cease. The necessity of extraordinary protection to unprotected 
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infants leaves no doubt of the power in the sovereign, or those to whom he has 
delegated it, to appoint a guardian whensoever an infant comes before him or them 
and requires protection. 

The jurisdiction of the Court of Chancery in the present case 1s indisputable. The 
court always and in every case has the jurisdiction, but it is not in every case a 
matter of course that it should be exercised. On the contrary, its exercise 1s dis- 
cretionary, and in many cases would be a plain miscarriage of the court, requiring 
correction by the court of appellate jurisdiction. The first question that arises 1n 
considering this matter is the degree in which the protection is wanted and the 
infant left unprotected, because this may be said to be the ground of the jurisdiction, 
but most emphatically it is the thing that calls for and thus justifies the exercise of 
it. As there are guardians in this case appointed by the lex domicilii, this leads 
me to consider what are the powers of a guardian beyond the territory in which he 
is appointed, and to which the infant belongs. Most of the authorities in the 
general law of Europe seem agreed that the guardian validly appointed in any given 
country has an authority for the protection of the ward and the administration of 
his personal estate everywhere ex comitate; and the manifest convenience of this 
comitas, as well as the evident consideration that the appointment is eminently of 
a personal nature, appears to justify this position. The guardian is a substitute for 
the parent, and the artificial relation, resembling the natural, from which it flows, 
ought surely to follow the same analogies, and to extend everywhere with the person. 
Where the choice of guardian is made either by the natural parent in exercise of his 
parental power, or power common to all nations, or by the substitution of the 
next-of-kin in default of such appointment, or by the authority of the supreme court 
to which the parent and infant alike owe allegiance, and which has the sole disposal 
of the infant’s property, then surely nothing can be alleged to show that this choice 
should not be respected in every country in which the infant may accidentally be 
found for a temporary residence. There is no difference between the systems of the 
two countries, no peculiarity in that of Scotland, except that which makes the apph- 
cation of an English jurisdiction much more intolerable, because the law of the 
infant’s domicil gives a great preference to the guardians of blood and kindred, and 
confines the authority of the court within very narrow limits. 

The only exception to the natural authority which rests upon principle is that of 
the real estate. It seems reasonable enough that the power of the foreign-appointed 
guardian should be confined to the personalty of the infant in order to exclude his 
interference with the immoveable property, which is more primarily subject to 
the lex loci than the moveable, which has no situs, but follows the person of the 
owner. The authority of all, or nearly all, jurists follows these principles. Varre 
(Bk. 2, ch. 7, s. 85) lays it down generally that the guardian appointed by the 
judges of the domicil is guardian wherever the pupil may have any concerns. Hxkr- 
TIus says (1 Opera de Colli. Leg., s. 4, n. 8), “Tutor datus in loco domicilii etiam 
bona alibi sita administrat,’’ but he confines this to personalty. It is to be observed, 
that his dictum excludes all necessity of confirmation or new appointment by the 
foreign courts, wherein the guardian is to sue or to be sued. Marruxus (DE 
Avctionisus, lib. 1, chap. 7, n. 10) confines the power also to personalty, though 
others, as SrockMANS, make it general. BouuEnois (4 Obs. 51) is equally strong 
to this effect; and Mrrnin (Repertoire, 414) expressly says that a guardian sues 
for debts due to his ward abroad, without any confirmation whatever of his title. 
Even those who have been cited on the other side, as P. Vopr and J. Vorr, are, 
in so far as personal property is concerned, only apparently at variance with the 
authorities, because they hold all such property to belong to the country of the 
infant’s domicil. One thing at least is clear, that none of those jurists, not even 
Story, who quotes the American laws as not recognising the authority in one State 
of the guardians named in another, has ever thought of contending that the foreign 
guardian cannot exercise the personal superintendence of his ward; still less do 
they ever contemplate the possibility of any court appointing guardians for a 
foreign infant. We may add the authority of what was held in the case of a 
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bankrupt’s assignee, in Hunter v. Potts (1), by the Court of King’s Bench; and 
in Morrison v. Earl of Sutherland (2), by this House in the instance of a lunatic’s 
committee, in both of which cases the legally appointed curator in one country 
was held entitled to act in another. 

Can it be doubted that these principles, although not sufficient to exclude the 
jurisdiction of the courts in any given country, would be abundantly sufficient 
to restrain its exercise; in other words, that they would prescribe to the court in 
which the infant’s protection, either as to person or property, came in question, 
the propriety of limiting its inquiry in the first instance to the question whether 
the infant was unprotected or had a guardian already appointed validly by the 
courts, or according to the law, of the country to which she belonged and in which 
her property was situated? If it were found in the result of this inquiry, that the 
infant had such guardians, would it not follow that to them the court 
should leave the matter, or at the most should only appoint them, or 
rather confirm their appointment, in order to remove any shadow of doubt respecting 
their title to act, though even to that interposition there would be a serious objec- 
tion, as we shall presently see? Such I humbly conceive to be the course which 
the Court of Chancery, in the present instance, ought to have taken; and, the 
court not having taken it, I hold that there has been a miscarriage, which this 
court is required to correct. For, observe, how manifest is the convenience of such 
a course. The authority of the guardian appointed here may not be wholly 
nominal and nugatory, but it is, at least, exceedingly imperfect. The person he 
may dispose of, the property he cannot touch. Observe the absurdity of calling 
upon him to account here, when he cannot, by any possibility, have any money 
passing through his hands; he can only receive a shilling of the ward’s estate by the 
good pleasure of the Scottish guardians, who are wholly and irremediably beyond 
the court’s jurisdiction. Again, mark the consequences of there being an English 
guardian, under the authority of the court here. He cannot remove the ward out of 
the court’s jurisdiction, although that ward is only here accidentally; she may have 
been brought here for her education—she must remain here till she attains majority. 
The penalty of resorting to our schools is her banishment forth of Scotland—the 
punishment she would have undergone for theft in her own country. 

The court has no choice in this matter. Discretion it does possess as to appoint- 
ing a guardian and bringing the ward within the scope of its jurisdiction, but once 
there, it cannot suffer her to escape: De Manneville v. De Manneville (3); Mount- 
stuart v. Mountstuart (4). It would not make the least difference upon the argu- 
ment, if it were made to appear that the court might possibly, in the present day, 
relax the rigour of this rule, because, if the law contended for be good for anything, 
it was the law also when those cases were decided, that is, in 1801 and 1808, 
and, therefore, it is subject to all the objections which thence can arise. Nor does 
it materially alter the argument I am urging if we admit that on an application 
to the court the infant would be allowed to go to Scotland, for it is a serious griev- 
ance to any of the Queen’s subjects to be prevented from going home without 
application to a court of equity, nor is it any answer to the inference drawn from 
them that the court may hereafter be applied to for a new order, allowing the ward 
to be removed to her own country, or for handing her over to her Scottish guardians, 
because the question, and the only question now before us, is the order made, and 
actually subsisting. 

Let it be remembered, that it is an order extending over the whole period of 
the infant’s minority. The guardians are appointed until she is twenty-one years 
of age. If this decision be affirmed, what parent can safely send or bring his 
children to England for any purpose, whether of education or health? He does so 
at the risk of their never returning to Scotland until they shall have completed 
their age of twenty-one years. The error which seems to me to have pervaded 
this argument arises from the undoubted position that the mere filing of the bill, 
in which any infant is concerned, makes that infant a ward of court, and that the 
naming a guardian is of course, because the court’s powers are exercised through a 
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guardian. But this only shows that incidental, and necessarily incidental, to a suit 
respecting the property or other rights of any infant, is the constitution of the 
wardship, and consequent appointment of the guardian. Why is this such an 
incidental? Because the infant must be represented and protected in the matter 
brought before the court. But here let it be carefully kept in mind, there is no 
such suit; no lis pendens incident to which is the wardship and guardianship. 
The object, and the sole object, of the suit is to have a guardian appointed. Here 
there are guardians enough already in Scotland willing to act, and much more able 
to act than any the court can name, because they can be both curators and tutors, 
both manage the property and protect the person. But these are disregarded, in 
order that others may be named with half the authority, and may prevent the 
ward from returning home. 

Lorp Harpwicke, in Butler v. Freeman (5), after showing that the court's 
jurisdiction is determined solely from the patria potestas, delegated by the Crown 
with the Great Seal, says: 


“The court will even protect an infant against its parents, and a fortiori 
interferes, though there be a guardian appointed.”’ 


In other cases we have actual examples of such interference, as in Wilcox v. 
Drake (6), where the father’s insolvency, and in Smith v. Bate (7), where the 
guardian's insolvency, were held sufficient grounds for interference to protect the 
infant. But Lorp Harpwicxe defines the limits within which this power shall 
be exercised, in strict accordance with my argument. He says (Amb. at p. 303): 


“I own that there must be grounds to bring this matter properly before the 
court; and therefore, if the father be living, and no suit instituted here, they 
cannot act summarily. There must be a suit pending, relative to the infant 
or his estate, to entitle the court to this jurisdiction.”’ 


The suit there was relative to an estate, and the bill prayed directions for its 
management. But there would be an end at once to this qualification, if, instead 
of a suit pending, there was only a bill praying the appointment of a guardian; 
for, the only ground of the jurisdiction, or, at least, its exercise, being the suit, 
and the application for a guardian being in vain, according to Lorp Harpwicke, 
without such suit, the judgment below assumes the very application itself to be 
suit sufficient, none other being pending. The allegation in the bill, of property 
in England, makes no difference in the case: besides, it is positively denied, and 
not re-affrmed. Such an allegation could always be made, and, if sufficient, the 
appointment of a guardian would be quite a matter of course. If the argument 
I have held is of any avail, assuredly it cannot be defeated in this manner by a 
naked and gratuitous suggestion. 

I am, therefore, of opinion that there has been a miscarriage in this case, and 
that this House is called upon to reverse the erroneous order. That the Great 
Seal had jurisdiction over the question, and was called upon to entertain it up to 
a certain point, is quite manifest, because on an allegation, whether by bill or by 
petition, that the infant, being within the jurisdiction, was not protected, there 
was a necessity for entertaining the complaint, so far at least as to inquire into 
the state of the facts and to ascertain whether or not the law and the courts of 
the infant’s domicil had not sufficiently provided for the guardianship. - As in this 
case guardians have been appointed in the country of the infant’s domicil, the 
Great Seal ought, in my humble judgment, to withdraw and leave the guardian of 
the domicil in possession of the ward. If it be said that the Scottish guardian 
is out of the jurisdiction and that mischief might have arisen to the ward without 
a remedy, or that the good intentions of the court might be defeated by leaving the 
custody to persons over whom it has no control, the answer is obvious, and it is 
satisfactory. The property, at all events, must be left so unprotected in every 
respect whatever. Over that the court can have no control. But the Scottish 
guardians, who have the care of it, may also extend their care to the person, 
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though in England. Nor will they be unaccountable in performing that office; 
they are accountable to the Scottish court, and they will be compelled by that 
court to do their duty, and visited with punishment for neglecting it, as well touch- 
ing the person as touching the property. The same law and the same judicature 
to which we must of absolute necessity leave the whole care of the property, may 
well be left to take care also of the person, and to dispose of all the questions that 
may arise in connection with that case. 


LORD COTTENHAM.—But for the difference of opinion which I was aware 
existed upon this subject among the members of your Lordships’ House, I certainly 
should have thought it a case which was purely of course, and this an order which 
is consistent with every day’s practice in the Court of Chancery, to the pronouncing 
of which I never in my experience have known any exception. But knowing that this 
did not strike the noble and learned Lords in the same light, I have thought it my 
duty to review the whole of these proceedings from the commencement, and to see 
whether there is anything in what has been stated which should induce me to alter 
the opinion I formed in the first instance. 

Before I proceed to state to your Lordships the result of this investigation, 
there is one point which seems to have struck my noble and learned friend very 
forcibly, on which I would wish to make one or two observations, namely, the 
supposed sort of imprisonment within the large limits of this country, which he 
seems to have imagined is imposed upon an infant, who has the misfortune, 
as he would represent, of having guardians appointed by the Court of Chancery 
in this country. There is no such imprisonment, there is no other restraint than 
the necessity of asking the leave of the court before the infant is taken out of the limits 
of the jurisdiction. If there is any such restraint, any such imprisonment, I certainly 
never heard of it during the administration of my duties when I had the honour of 
holding the Great Seal. When an application of that sort was made to me, the 
only subject upon which, as it occurred to me, I ought to form an opinion, was 
whether, under all the circumstances, it was for the interest and benefit of the 
child that the application should be granted. The misfortune, therefore, supposed 
to be inflicted upon the child is, that the mind of the Lord Chancellor for the time 
being should be exercised upon the question whether it is for the interest of the 
child or not that it should be allowed. 

A case very similar to the present occurred while I was Lord Chancellor (Camp- 
bell v. Campbell (8)). A Scottish child was brought into this country, and the 
same contest arose. An application was made to appoint a guardian. The 
Scottish tutor or curator resisted this, and upon the same ground upon which it 
has been resisted in this case, viz., that the Scottish tutor and curator had authority 
over the child in opposition to the power of the Great Seal, and to the exclusion 
of any person to whom the Court of Chancery might think fit to entrust the duty of 
superintending and taking care of the child. I certainly was not much impressed 
with the argument; it was very shortly urged, and I believe not very strongly felt 
by those who urged it. Upon that occasion I formed the same opinion which I did 
in the present case, that the Scottish tutor or curator had no authority or power in 
this country, and that, therefore, the child was entirely without protection and 
it was a case in which it was the bounden duty of the Court of Chancery to appoint 
an officer of its own to take care of the child. I¢ afterwards occurred that it would 
be beneficial to the child to go back to the country to which she belonged. An 
application was made to me. I investigated the whole of the case. I found that 
the child’s friends all resided in Scotland; that she had no connections in Kngland; 
and that there were means furnished for an excellent education for the child in 
Scotland; and, therefore, without doubt or difficulty, I allowed her to be taken 
back to Scotland, where I believe she has been ever since. This only shows that 
the hardship which is supposed to exist by the Court of Chancery taking, as it 
were, possession of these infants, and depriving them of all the advantages of 
being brought up among their own relations in their own country, has no place 
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whatever, if, under all the circumstances, it appears for the interest of the child 
that it should be permitted to go back to its own country. 

It is important, before entering upon the consideration of the questions in this 
case, thoroughly to understand the proceedings in the cause, so far as relates to 
the manner in which those questions have been brought before this House. The 
infant having been made a ward of court by the filing of the bill, a petition was 
presented, praying that the infant’s grandfather and great aunt might be appointed 
guardians upon an allegation and affidavit that they were the nearest relations and 
that there was no person within the jurisdiction of the court entitled to or em- 
powered to act as guardians, but not stating the appointment of the appellants as 
tutors and curators in Scotland. The vice-chancellor, by the order of January, 
1841, appointed the grandfather and great aunt to act as guardians, according to 
the prayer, which I thought ought not to have been done as a permanent appoint- 
ment, without a previous reference to the master. A petition was afterwards 
presented by the appellants, the Scottish tutors and curators, praying that this 
order might be discharged; and that, if the court should think proper to interfere 
touching the guardianship of the infant, that they, the petitioners, might be 
declared to be, or if not already such, might be appointed, guardians, but that if 
the court should not think proper to appoint them guardians, then that an order 
might be made by way of reference or otherwise having due regard to the father’s 
testamentary disposition, to his domicil, and to the circumstances and situation 
of the property of the infant. The only part of the petition to which the prayer 
that the petitioners might be declared to be guardians, can be referred, is an 
allegation that the instrument appointing them tutors and curators was, in its 
nature, testamentary, and as such, not only constituted a good appointment of tutors 
and curators according to the law of Scotland, but also constituted a good appoint- 
ment of guardians according to the law of England. The same proposition was 
attempted to be supported by the affidavits, and particularly that of Francis Hart 
Dyke, but I do not find any allegation or attempt to prove that tutors and curators 
appointed according to the law of Scotland are, as such, recognised in this country 
as guardians, so as to be considered as entitled to the legal custody of infants 
during their residence in England. 

Upon this petition, the vice-chancellor made an order, discharging his former 
order, and appointing the appellants to act as guardians of the infant during her 
minority, or until further order, without prejudice to the question whether they were 
entitled to the guardianship under the statute of 12 Chas. 2, c. 24 [ Tenures 


x Abolition Act, 1660]. The order appointing the appellants to act as guardians 


and not declaring them to be so, and reserving only the question as to the claim 
to be testamentary guardians, would be a decision against their claim to be 
entitled to the custody of the infant as tutors and curators in Scotland, if any such 
claim had been made before him. The order would, indeed, be irregular, if the 
petitioners were entitled to be recognised as guardians in any character, except 
as appointed by the court. From this order an appeal was brought before me in 
the Court of Chancery; and from the report in 1 Ph. 17, I find that, although the 
claim as testamentary guardians was slightly alluded to, no reference whatever 
was made to the title supposed to exist in Scottish tutors and curators to be 
treated in this country as lawful guardians. No such claim having been made 
before me, I neither formed nor expressed any opinion upon it, but I held that 
the Scottish instrument did not appoint the appellants testamentary guardians 
under the statute of Charles II. Having decided against the only ground upon 
which the present appellants claimed right to the guardianship, there were but 
two modes of proceeding, either to appoint the appellants at once as persons 
selected and preferred, though not legally appointed by the father, or to make the 
usual reference to the master. To appoint the appellants at once would, for the 
reasons stated by me in the report in 1 Ph. 17, have been improper, and contrary 
to the acknowledged practice of the court. The reference, therefore, became a 
matter of course. It excludes no one, and coneludes no question, except the only 
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one argued before me—that the appellants are not testamentary guardians under 
the statute of Charles II—a decision in which the appellants have acquiesced, not 
having thought it worth while to raise it again, either by the printed cases in the 
reasons assigned for the appeal or by the argument at the Bar, it being always kept 
in mind that, if the appellants were testamentary guardians under the statute of 
Charles II, it would be irregular, and improper for the court to appoint them. 
Finding, therefore, that the only point upon which I was called upon in the Court 
of Chancery is not now in dispute, I do not feel that reluctance to take any part 
in this appeal which I should have felt if the propriety of my decision upon any 
point raised before me had been called in question; and I have some satisfaction 
in finding that this is the state of the case, because a new point has now been raised 
for the first time, of great importance, if capable of being supported, and calculated, 
if supported, very much to cripple the Great Seal, and to deprive many infants 
of the benefit of its protection. The proposition is that the law of England 
recognises the right and authority of a Scottish tutor and curator with respect to 
an infant resident in England, and, although it may interfere to aid the authority, 
or to supersede or control it if improperly exercised, it has no right to take the 
child under its own care by the appointment of guardians. If that be so, then, 
no doubt, the order appealed from is wrong, but so is the order of the vice-chancellor 
of Mar. 19, 1841, sought by the appeal to be established, for that order is as incon- 
sistent with the alleged right of a Scottish tutor and curator, as the order appealed 
from, and yet that order was obtained upon the application of the appellants 
themselves, attempted to be supported in their resistance to the appeal before the 
Lord Chancellor, and now asked to be restored, as would be the necessary conse- 
quence of the success of the present appeal. The order of Mar. 19, 1841, is not 
the subject of appeal, and cannot, therefore, be altered by this House, but the 
House, it was argued, might vary the order of April 17, 1841, so as to correct the 
order of Mar. 19, 1841. This House, however, can only deal with that order 
so far as the Lord Chancellor would have dealt with it when the appeal was before 
him. He could not have altered it for the benefit of the then respondents and 
now appellants. He might have refused all or granted all, or any part of what the 
then appellants asked, but he could not, upon that proceeding, have declared the 
Scottish tutors and curators entitled in this country to be recognised as guardians 
of the infant. If this House should be of opinion that such right exists, how could 
effect be given to that opinion in the present appeal? Certainly not by discharging 
the order appealed from, which would re-establish the order of Mar. 19, 1841, which 
assumes that the appellants have no claim of right, unless they can show that they 
are testamentary guardians under the statute 12 Chas. 2, c. 24 [Tenures Abolition 
Act, 1660] and certainly not by any variation of that order, which the parties 
appealing from it, the present respondents, did not ask. 

The proposition raised at the Bar is, however, of such general importance, that it 
would be to be lamented if this appeal were to be disposed of without a due considera- 
tion of its merits. If the Scottish tutors and curators are entitled to exercise the 
duties of that office in England, and, therefore, to be recognised by the Court of 
Chancery, as having lawful right to the care and custody of the infant while in 
this country, it must be considered what are the rights and duties to be exercised 
and recognised in this country. Are they those rights and duties which belong | 
to the office of tutors and curators in Scotland, or the rights and duties which 
belong to guardians in England? Tor they differ in several essential particulars. 
In Scotland the office determines upon the child attaining the age of twelve years. 
In England it continues up to the age of twenty-one. In Scotland a majority con- 
trols the minority. In England all must concur. If, therefore, the Court of 
Chancery is bound to recognise the rights and duties of Scottish tutors and curators 
as they exist by the law of Scotland, it must take upon itself to administer foreign 
law, for it is not disputed but that the court has jurisdiction over them if they do 
not properly execute their duties, that is, their duties according to the law of 
Scotland. Follow this to any of its consequences, and its absurdity will be appar- 
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ent. It cannot be contrary to the duty of a tutor and curator in Scotland to 
promote the marriage of the infant without the consent of the Court of Chancery in 
England or to remove the infant from England to Scotland. Is the Court of 
Chancery, therefore, to permit such proceedings with respect to an infant being a 
ward of court, because it has tutors and curators in Scotland? Would it be the 
duty of the court, upon any complaint made, first, to imagine in what manner and 
to what extent the Court of Session would interpose, and to regulate its own inter- 
ference by that rule? This, in the case of a Scottish child, with Scottish tutors 
and curators, might be ascertained without difficulty or delay; but if such be the 
rule as to a Scottish child, it must equally apply to all other foreign children; and 
thus the court might have to administer the laws of other countries, however remote 
and uncivilised. 

It was urged that the court must recognise the authority of a foreign tutor and 
curator, because it recognises the authority of the parent of a foreign child. This 
illustration proves directly the reverse, for, although it is true that the parental 
authority over such a child is recognised, the authority so recognised is only that 
which exists by the law of England. If, by the law of the country to which the 
parent belonged, the authority of the father was much more extensive and arbitrary 
than it is in this country, is it supposed that the father would be permitted here 
to transgress the power which the law of this country allows? If not, then the 
law of this country regulates the authority of the parent of a foreign child living 
in England by the laws of England, and not by the laws of the country to which the 
child belongs. If foreign tutors and curators are to exercise in this country the 
rights and duties which belong to their office in the country to which they belong, 
more deference would be paid to the authority of their office than to that of a parent. 
If the rights and duties of foreign tutors and curators of a child in this country 
are not to be regulated by the law of the country to which the child belongs, what 
are the rights and duties supposed to belong to them which the courts of this country 
are bound to recognise? They cannot as such be treated as testamentary guardians, 
there being no testamentary appointment under the Act of Charles li. or ae 
guardians appointed by the Court of Chancery, there being no such appointment. 
They cannot be English guardians without being able to derive their authority 
from some one of those sources from which the English law considers that the right 
of guardians must proceed; and it has before been shown that the rights and duties 
of a foreign tutor and curator cannot be recognised by the courts of this country 
with reference to a child residing in this country. 

The result is that such foreign tutor and curator has no right as such in this 
country; and this so necessarily follows from reason, and from the rules which 
regulate, in this respect, the practice of the Court of Chancery, that it could not 
be expected that any authority upon the subject should be found. It appears, how- 
ever, that the very case came before Lorp Harpwickr in Her parte Watkins (9). 
A child had had a guardian appointed by the governor of the Leeward Islands, and 
on the child coming to this country, Lorp Harpwicxr was applied to to appoint 
a guardian. The question does not appear to have been contested, but the facts 
were distinctly stated, and Lorp Harpwicxkr by the usual order referred it to the 
master to approve of proper persons to be appointed guardians. This is the only 
case directly in point which has been referred to on either side, but there are 
other matters of frequent occurrence which proceed upon the same principle. If 
a commission of lunacy be in force against a person in Ireland or in the colonies, 
and the party afterwards comes to England, it is a matter of course to take out a 
new commission in this country: Re Houstoun (10). But why, if the foreign 
committee has the same power and authority in this country that he has in his 
own? Kx parte Lewis (11) turned upon a totally different question, which was 
whether the party having been found non compos at Hamburg, satisfied the term 
‘‘Tunatic’’ in 4 Geo. 2, c. 10 [Lunatics Act, 1730], so as to give the Lord Chan- 
cellor jurisdiction to direct a conveyance, the words being: ‘‘All persons, being 
lunatics, or the committee of such persons.” 
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Writers upon the civil and international law were quoted as to the comity of 
nations in recognising rights and duties existing under the laws of other countries. 
These are well collated and observed upon by Mr. Srory, and the result he draws 
from them is by no means favourable to the argument of the appellants, but had 
it been otherwise, the law and practice of this country must decide the question. 

If, then, there be no right in this country in these Scottish tutors and curators as 
such, what order could have been made in preference to that appealed from? 
Ought the application of the child’s relations to discharge the vice-chancellor’s 
order of April 17, 1841, to have been refused, and the order of the vice-chancellor 
appointing the appellants to act as guardians to have been thereby established? 
That is, was it proper, if the tutors and curators had not as such any right in this 
country, to appoint them, they being out of the jurisdiction, and to take the child 
from the care of its nearest relation, without the usual inquiry before the master? 
In Hx parte Watkins (9), Lorp Harpwicxe refused to act without inquiry; and in 
Logan v. Fairlee (12), Lorp Expon refused to appoint a person residing in Scotland 
to be guardian, although the infant appears to have been in that country. In 
Ex parte Ord (18), Lorp Expon held that the committee of a lunatic going abroad 
could not continue committee, and the well-known practice of the court is not to 
appoint persons guardians who are out of the jurisdiction, unless associated with 
others who are within it. In Wellesley v. Duke of Beaufort (14), Lorp Epon 
appointed another to act as guardian of a child, merely on the eround of the father 
being abroad. Upon these grounds it would have been impossible to have estab- 
lished the order of April 17. 

Independently of that objection, would it have been right, without inquiry, to 
have given to these four Scottish gentlemen, by the appointment of the court, the 
power of guardians of this child? It appeared from the affidavit that the child was 
of delicate health and required peculiar care; that the mother had been most 
anxious that the child should continue under the care of its nearest relation in this 
country; and that a contest had arisen, or had become unavoidable, between those 
nearest relations and the Scottish tutors and curators for the care and custody 
of the child. Such a case would probably have called for an inquiry as against 
testamentary guardians, and certainly required it before disposing of the contest, 
by investing one of the parties to it with the authority of guardian appointed by 
the court. Whether the order appointing the appellants guardians should stand, 
or the usual reference to the master be directed, was the only question before me 
in Chancery, and is, in fact, the only question now before the House. The appel- 
lants, who obtained that order of April 17, 1841, and never sought to have it varied, 
cannot now complain of it or ask the House to vary it. It appointed them guar- 
dians, and they were contented to accept the appointment from the court, and yet 
they now ask the House to declare (the order standing unappealed from by them) 
that they are entitled to exercise all the authority of guardians without, and inde- 
pendently of, the authority of the court. 

It has been said that, if the court had jurisdiction, it ought not in this case, in 
its discretion, to have exercised it. This is not very intelligible to those who are 
accustomed to the proceedings in Chancery. It means, I presume, that the court 
ought not to have interfered, but when the order appealed from was made the 
question as to interference or non-interference had gone by. The court had inter- 
fered by appointing guardians, and none complained of the fact of interference, 
but only as to the manner in which it had been conducted. What, upon this 
doctrine of non-interference, ought to have been the order upon the appeal to 
the Lord Chancellor? To have refused the application, and thereby to have left 
the appellants appointed guardians by the interference of the court, or to have 
granted what was prayed simpliciter and so to have left the respondents guardians 
by the interference of the court, or to require the usual assistance of an inquiry 
by the master before deciding upon the future custody of the infant, which was the 
order made and now appealed from. 

In truth, however, independently of form, the doctrine of non-interference has 
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no place in the case of an infant for whose protection no legal right of guardianship 
in any person in this country exists. The court, being informed that there is no 
such right of guardianship, supplies the omission as of course, by its own appoint- 
ment. It is true that, in lunacy, there is a discretion exercised as to whether the 
commission should issue, although there may be no doubt as to the lunacy, but 
there are obvious distinctions between the two cases, one of which is that a 
commission of lunacy is of itself an evil, although often necessary to prevent a 
greater. ‘This does not apply to the appointment of a guardian to an infant where 
none already exists, and the application for that purpose is never refused. All 
infant wards of the court are under the protection of the court. If there be a 
father living, or a guardian regularly appointed, the court does not interfere except 
to assist the father or guardian, unless in certain cases in which the misconduct 
of the father or guardian renders interference necessary for the protection of the 
child. But, if there be no father, or guardian regularly appointed, the court protects 
the child through the means of its officer, whom it appoints to perform that duty 
in the character of guardian. If there were no father, or other person entitled 
of right to act as guardian, it is impossible that an order referring it to the master 
to make the inquiries necessary to enable the court to appoint proper persons to 
act as guardians can be wrong. In the present case there is no father, and if there 
was no person entitled as of right to act as guardian, the order was quite of 
course. That there was no person entitled as of right to act as guardian would, 
I think, be amply established by the consideration before adverted to, if the question 
were open for consideration, but it is not competent for the appellants to raise that 
question, the object of this appeal being to establish an order under which they were 
themselves appointed guardians. Under these circumstances the order appealed 
from was the only order which could have been made, and the grounds upon which 
the appellants have complained of it are incompetent for them to take, and are 
insufficient upon the merits. 


LORD CAMPBELL.—I am of opinion that the order of the Lord Chancellor 
should be reversed; that the second order of the vice-chancellor should be set aside, 
as well as the first; and that the petition for the appointment of guardians should 
be dismissed. 

I do not doubt the jurisdiction of the Court of Chancery on this subject, whether 
the infant be domiciled in England or not. The Lord Chancellor representing the 
Sovereign, aS parens patrie, has a clear right to interpose the authority of the 
court for the protection of the persons and property of all infants resident in 
England, even where testamentary guardians have been appointed, and still more 
where the father is alive, and actually himself resident in England. Upon an 
appeal against any order of the Court of Chancery for the appointment of guardians 
to an infant, the only question is whether the jurisdiction of the court has been 
properly exercised, and the criterion is whether it is for the benefit of the infant. 
Notwithstanding what has been said by my noble and learned friend who last 
addressed your Lordships, I can see no difficulty whatever in a court of appeal 
admitting that the court below has jurisdiction to interfere to appoint guardians, 
and going on to inquire whether its jurisdiction has been properly exercised. To 
justify the appointment of guardians, it cannot be enough to show that there is an 
infant having a temporary residence in England, placed here by the authority of 
its father resident abroad, and judiciously and tenderly cared for by persons 
appointed by him for that purpose, the person of the infant requiring no care from 
the Court of Chancery, and the infant having no property in this country. Jf the 
father were alive, the court would not appoint guardians; and can it make any 
difference whether the infant is so resident in England, by the authority and under 
the superintendence of its father, or of tutors or guardians appointed by its deceased 
father, and confirmed by the legal tribunal of the country in which he was domi- 
ciled at his death, and in which all the property of the infant is situated? Is it 
possible that the Court of Chancery, whenever applied to, is bound to appoint 
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guardians to an infant resident in Kngland for a temporary purpose, if its father 
be dead? The mere death of the father of an infant domiciled abroad, and resident 
here for health, or education, or amusement, with the consent of those in whom the 
parental power is vested by the law of the country of its domicil, cannot necessarily 
require the appointment of guardians by the Lord Chancellor to be invariably and 
inflexibly made, without considering whether the personal safety or personal inter- 
ests of the infant require the interference of the court, the infant having no property 
to be protected, and the appointment being manifestly injurious to the infant itself, 
as well as perplexing, annoying, and detrimental to its foreign guardians. 

In the present case a bill has been filed, alleging that the infant has property 
in England by the receipt here of some part of the rents and profits of her Scottish 
estates, so that she is eo ipso a ward of the court, and, being a ward of the court, 
guardians must be appointed to her. But the bill is avowedly filed for the sole 
purpose of the appointment of guardians to change the custody of the infant, and 
the allegation in the bill and the petition as to property in England is unsupported 
by affidavit, and is proved to be false. If, therefore, such a bill, which may be 
filed by anyone, is of itself sufficient to impose the obligation of appointing guar- 
dians, we come back to the absurd proposition that the court is bound to appoint 
guardians to any foreign infant brought into England, for whatever purpose, and 
for however short a time. The filing of the bill can impose no necessary obligation 
to appoint guardians, although thereby, in some sense, the infant immediately 
becomes a ward of court, for the same consequence follows whenever a bill is filed 
relative to the estate or person of an infant, or for the administration of property 
in which the infant is alleged to be interested, although the child be under the 
immediate tutelage of a father or under the care of a statutory or common-law 
guardian, or of a guardian appointed by the court, or the infant be resident abroad. 
The position will not hold good that a guardian must be appointed to every infant 
so made a ward of court, as an infant may be made a ward of court as well during 
the father’s life as after his death, and as well where there are testamentary 
guardians as where there are none. The filing the bill entitles the infant to all 
necessary protection from the court, but does not compel the court to interfere in 
a manner which would be injurious to the infant. 

In this case the appointment cannot be justified in respect of the property; it 
can only be justified with a view to the care of the person. If the care of the 
person of the infant required the appointment of guardians, the court might un- 
doubtedly interfere for that purpose, irrespectively of any consideration of property; 
and it is said that she is to be taken as wholly unprotected, because, according to 
the authorities, the tutors appointed by the law of Scotland can, in no degree, and 
for no purpose, be recognised in England. I must first observe, that this would 
be a very inconvenient doctrine, and would lead to the general necessity of 
appointing guardians for all foreign infants found in England who have lost their 
fathers. I suppose it is admitted that the existence and power of the father, 
although he be resident abroad, would be recognised by the Court of Chancery, 
although it is said, that the existence and authority of the tutors, as cuardians, 
appointed by the law of the country in which the child is domiciled, would not be 
so recognised. But after a diligent attention to all the cases cited, and all the 
writers referred to on this subject, I can find no authority for this distinction. 

The foreign jurists are very much divided as to the extent to which a guardian 
to an infant appointed in one country shall be recognised in another. Bovtuenors, 
(Obs. 4, p. 51), Meruin (Rep. Absens., c. 3, art. 8, s. 2, n. 2), Vari (s. 2, n. 2), 
VatTreL (bk. 2, c. 7, s. 85), Huperus, (Dz Conriictu Leevm, b. 1, c. 3, s. 2), and 
Hertius (Opera De Col. Leg. s. 4), all expressly lay down that the guardian duly 
appointed by the law of the country where the infant is domiciled is, in every 
other country, to have the same powers, and is entitled to assert any claims over 
the moveable property of his ward and to sue for debts due to his ward in foreign 
countries without having any confirmation of the guardianship by the local authori- 
ties, although the powers over immoveable property belonging to the ward must 
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entirely depend on the lex loci rei site. On the other hand, Paut Vorr (De Stat. 
ch. 2, s. 4), and other jurists, deny that the appointment of guardians has any 
extra-territorial authority, so as to entitle the foreign guardian, virtute officil, to 
exercise any rights, powers, or functions over the property of his ward situated 
in a different State from that in which he was appointed guardian; and such appears 
from Story to be the law in the different States of the American union (CONFLICT 
oF Laws, c. 18, s. 504). But, in none of these writers is there the least intimation 
of opinion that the foreign guardian, whether he may assert right of property and 
sue in his own name or not, will not be recognised so far as the care of the person 
of the infant is concerned, or that foreign tribunals will appoint new guardians, 
superseding those appointed by the law of the country where the infant is domiciled 
because the infant happens, for a temporary purpose, to be within the territory 
over which those tribunals exercise jurisdiction. 

Reference has been made to several cases to be found in our own reports; but I 
think none of them will be found to support the order appealed against, or to 
throw much light on the subject. It is said to have been the opinion of this 
House in Morrison v. Earl of Sutherland (2) (cited in 1 Hy. Bl. 677, 682), that an 
English guardian has authority to institute a suit for the personal property of 
his ward in Scotland upon the ground that the administration of his personal 
estate, granted by the law of his place of domicil, must be taken to be everywhere 
of equal force with a voluntary assignment by himself. But we have no authori- 
tative report of this decision, and as it does not seem to have been acted upon 
either in England or in Scotland, I do not think that any reliance can be placed 
upon it. However, Ex parte Otto Lewis (11), is a direct authority to show that 
for some purposes the courts of this country will recognise a curator or guardian 
appointed by a foreign tribunal. That was a petition, grounded on the statute 
4 Geo. 2, c. 10 [Lunatics Act, 1730], that a lunatic heir of a mortgagee might be 
directed to convey to the mortgagor, the words of the act being ‘‘that all persons, 
being lunatic, or the committees of such persons, shall convey.’’ There had been 
no commission in this country, but, there having been a proceeding before the 
proper jurisdiction, the senate of Hamburg, where the lunatic resided, upon which 
he was found non compos and a curator or guardian appointed for him and his 
affairs, Lorp Harpwicke said that he would take notice of that appointment and 
ordered that, on payment of the mortgage-money, there should be a conveyance 
to the mortgagor. In Ex parte Watkins (9), it is said that the governor of the 
Leeward Islands had appointed a guardian, but that failed as soon as the infant 
came to Ingland, so that another guardian was to be appointed, and there was a 
reference to the master for that purpose. But we are not in the slightest degree 
informed what was the nature of that appointment, and the infant may have been 
domiciled in England and might have had property in England and nowhere else. 
Reliance has been placed on Re Houstoun (10), showing that where a person has 
been found a lunatic in Jamaica and is brought to England by one of his ecommit- 
tees a commission of lunacy ought to issue against him here, and there is no 
doubt that a committee of a lunatic under a commission in Ireland will not be 
allowed to deal with the property of the lunatic in England, until there has been 
a commission and he has been appointed committee in England. But this is 
indisputably necessary for the proper management of the property of the lunatic 
in England, for the court in Jamaica or in Ireland appointing the committee could 
exercise no control over him in respect of the property in England, and the Court 
of Chancery in England could not do so until, being appointed under an English 
commission, he should become amenable to that court. 

The only other authority cited in the first argument on this part of the subject 
was Salles v. Savignon (15), which, if accurately reported, although it does not bear 
very closely upon the recognition of a foreign guardian, would go to show that 
the Lord Chancellor may make all infants, in all parts of the world, wards of 
Chancery, and may, at any time, treat any person who may afterwards come within 
his jurisdiction, having had dealings with an infant so made a ward of court while 
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abroad, answerable for what was done out of the limits of his jurisdiction. My 
noble and learned friend said that no case had ever occurred in which there had 
been a complaint of an excessive Jurisdiction on the part of the Court of Chancery. 
It is possible he may approve of what was done in this case, but I beg to put the 
question with great respect: On what sound principles of jurisprudence can the 
interference of the court, in the case I have referred to, be justified? The parties 
were in the same situation as if the marriage had taken place in France or in China, 
and it is utterly impossible to say that the foreign gentleman, by marrying a foreign 
lady in a foreign country, before any step had been taken to make her a ward 
of Chancery, was guilty of any contempt of the court, actual or constructive. 

There has been communicated to me the note of a case, not in print, which has 
been referred to, that of Campbell v. Campbell (8), before Lorp CoTTENHAM, which 
is supposed to show that the present order is in conformity with the established 
practice of the Court of Chancery. According to that note, a female infant, domi- 
ciled in Scotland, happened to be in London in the care of a tutor and curator 
appointed by the law of Scotland, likewise domiciled in Scotland, and then in 
London. The young lady had recovered a very large sum of money (1 believe 
£17,000) from a noble marquis for a breach of promise of marriage. The agent 
of the noble marquis, having the money in his hands to pay over to her, filed a bill 
in the Court of Chancery in her name against himself, and paid the money into 
court. It was stated that the money was paid into court before the application, 
but, at all events, there was within the jurisdiction of the court a sum of £17,000 
belonging to the infant, and it was in respect of that sum of £17,000 belonging 
to the infant within the jurisdiction of the court that the bill was filed. Thereupon 
an application was made to Lorp Corrmnnam to appoint a guardian to the infant, 
and a guardian was appointed. That was probably a-very proper order, but, is it 
supposed that, if the young lady had been in London for a temporary purpose 
under the judicious care of Colonel Campbell, her Scottish guardian, without any 
property in England, Lorp Corrennam would have made an order for the appoint- 
ment of English guardians? 

To show the power of the Court of Chancery in the appointment of guardians, 
reference was made to Stephens v. James (16), where guardians were appointed by 
Brovenam, L.C., to an infant, who had been carried to America before the bill was 
filed, making her a ward of court, but in that case there was large property within 
the jurisdiction of the court to be managed for the benefit of the infant. It is said, 
however, that, in the present case, the order is to be supported on the ground 
that the infant was domiciled in England. She was undoubtedly domiciled in 
Scotland at the time of her father’s death. Potinger v. Wightman (17) must be 
taken conclusively to have settled the general doctrine that, if after the death of 
the father an infant lives with the mother, and the mother acquires a new domicil, 
it is communicated to the infant. But in the present case, the mother’s Scottish 
domicil continued till she acquired another, and I find great difficulty in fixing 
any time when it can be said that she had acquired a new domicil. However this 
may be, I am clearly of opinion that, if the order would have been improper had 
that domicil remained, it was equally improper on the supposition that an English 
domicil had been acquired. The question would still be: Is the appointment of 
guardians wanted, and will it be for the benefit of the infant? Where there is 
personal property to a considerable amount within the jurisdiction of the court 
not exposed to any risk, and about which there is no dispute, domicil may be 
material for guiding the discretion of the Lord Chancellor whether he should inter- 
fere for its due management, but in this case Lorp Corrennam considered the 
domicil immaterial—and so far I agree with him. 

Then it is urged that the appointment of the tutors was not meant by the father 
to have any operation beyond the territory of Scotland. To this objection Lorp 
CoTTENHAM appears to have given considerable weight, and here I feel bound to 
differ from him. I do not think that it was intended, or that it can operate as an 
appointment of guardians in England under the English statute 12 Chas. 2, c. 24 
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[Tenures Abolition Act, 1660], but I cannot doubt the intention of the father 
by the appointment that the infant should remain under the care and superinten- 
dence of the tutors, not only in Scotland, but in any country into which, for her 
health or education, it might be necessary to send her. Can it be supposed to 
have been his intention that, if she were permitted to pay a visit to her grand- 
father at Chester, their power over her was to be for ever gone; that she was 
thenceforth to become a ward of the Court of Chancery; that she should not be 
permitted to marry, or be at liberty to re-visit her own country, without the 
permission of the Lord Chancellor? 

Even with respect to a child of English parents, born and domiciled in England, 
the court ought not to interfere to appoint guardians unless there be property be- 
longing to the infant to be taken care of, or unless the personal security, proper 
education, or marriage of the infant requires the appointment of guardians. This 
rule, which is extremely reasonable in itself, is to be collected from Hx parte 
Becher (18), and it seems to have been uniformly acted upon. Not an instance 
has been or can be cited of the Court of Chancery interfering to appoint guardians, 
the infant having no property within the jurisdiction of the court. In Wellesley v. 
Duke of Beaufort (14), where guardians were appointed, the father being absent 
from this country, there was large property within the jurisdiction, and the appoint- 
ment of guardians was clearly for the benefit of the infants. In the present case 
not only would the will of the father be defeated, but a heavy expense incurred by 
the double accounting in the Court of Session and in the Court of Chancery. 
Moreover, I know not how the order is to be carried into effect. An appointment 
of receivers to collect the rents of real estates in Scotland or France, or any other 


foreign country, might be treated with very little respect where it is to operate, and 


might give rise to a collision of jurisdiction very much to be deprecated. Such a 
proceeding, I believe, cannot be rested either on precedent or principle. 

It has been urged at the Bar that where a bill is filed fraudulently in the name 
of an infant, alleging property within the jurisdiction, there might be a summary 
application to the court to take it off the file, but the objection would be made that 
this fact cannot be tried on affidavit, and it now sufficiently appears to the court, 
and is not seriously disputed, that the allegation of property within the jurisdiction 
is merely colourable. Then it is contended, that the suit should go on to its con- 
clusion, and that then justice will be done. But if the order stands, and guardians 
are appointed, the infant will undoubtedly have to remain under their care, and her 
property must be administered in the Court of Chancery during her minority. 





LORD LANGDALE.—This case, so far as it now appears, for it is still subject 
to inquiry and investigation, is of the most simple description. An infant, whose 
whole property is alleged to be in Scotland and whose tutors and curators are 
usually resident in Scotland, is now residing in Kngland, and entitled to the protec- 
tion of the English laws. Her grandfather, also resident in Mngland, assuming (as he 
has a perfect right to do) to be the next friend of his grandchild, files a bill in her 
name in the Court of Chancery, praying, among other things, that her fortune and 
person may be protected by the court, and that proper directions may be given for 
her maintenance and education. 

It may have been right or wrong to institute this suit, but the sound and proper 
mode of trying that question is to apply to the Court of Chancery on behalf of the 
infant and to have it inquired into and ascertained whether the suit is beneficial 
or prejudicial to the interests of the infant. If, upon inquiry, it appears to be 
contrary to the interests of the infant that that suit should be prosecuted, the court 
stays the further prosecution and charges the costs upon those by whom the suit has 
been improperly commenced, but, in this case there has been no application made 
for any such inquiry, and, upon the bill being filed, the infant became a ward of 
the Court of Chancery, and at the same time it became the duty of the court to 
protect her interests, or to see that they were duly protected. The usual and 
regular mode of doing this is by appointing guardians. It is true that, if an infant 
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be improperly detained by any unauthorised person, the Lord Chancellor may, by 
writ of habeas corpus, have the infant brought before him, and set free. But upon 
a habeas corpus, I apprehend that the Lord Chancellor has no more authority than 
1s possessed by a judge at common law, and for the protection of the infant that 
authority is of a very different kind and of greatly inferior efficacy to that which is 
possessed by the Court of Chancery on the appointment of guardians. 

This is very nearly the order which, in ordinary cases, is made by the court for 
the protection of infants within its Jurisdiction on whose behalf its protection is 
required. In approving of guardians under the order, the master is bound to use 
his best discretion, to make all necessary and proper inquiries, and to take all the 
circumstances of the infant into his consideration. The Scottish tutors and 
curators, whom I assume for the purpose to have been properly appointed, being 
out of the jurisdiction, and consequently, not being subject to the control of the 
court, it would not seem to be consistent with sound discretion to appoint them 
sole guardians unless other arrangements could be at the same time made to 
secure for the infant that protection which it is the duty of the court to afford. 
But I think that the appointment of tutors and curators by the father, though it 
may not be valid in England, is entitled to the most attentive consideration. One 
obvious mode of attending to it, and at the same time of securing the authority 
and control of the court over the person of the infant while in England, would be 
to associate in the guardianship some persons residing in England with the tutors 
and curators in Scotland, and an offer of this kind was made to the complaining 
parties by the Lord Chancellor before he pronounced the order in question. 

It has been supposed the order will lead to direct conflict between the laws or 
the courts of England and Scotland, and that the order is so expressed as to exclude 
the Scottish tutors and curators from the office of guardians. I conceive this to 
be wholly erroneous. We ought to presume that the courts of England and Scot- 
land will be equally anxious to do that which may appear to be most beneficial 
to the infant. The person is in one country, the property is said to be wholly in 
the other. Instead of conflicting with one another, why should not the respective 
courts of the two countries be mutually assistant in promoting their common 
object? Although it is not to be expected that either the master would approve, 
or the court appoint, persons resident out of the jurisdiction to be sole cuardians, 
yet there is nothing in the order to prevent the Scottish tutors and curators from 
proposing themselves to be guardians, together with one or more persons resident 
in England, and in the peculiar circumstances of the case it may possibly appear, 
upon inquiry, to be beneficial to the infant to have guardians both in England and 
Scotland. 

One part of the order requires the master to consider of a scheme for the residence 
of the infant, and, it being supposed in the argument that there is some general 
and inflexible rule binding the court to keep its infant wards within the jurisdiction, 
it is thence inferred that, under this order, the master cannot consider whether 
the infant ought at any time to be permitted to reside in or to visit Scotland. It is, 
undoubtedly, a general and useful rule that an infant ward is not to go out of the 
jurisdiction without special leave and in the absence of special circumstances; but 
when such occur (and it may appear that they exist in this case) the special leave 
is always given. There are infant wards of the court now abroad with leave given, 
sometimes for the general benefit of the infant, sometimes for the sake of health 
or peculiar instruction, and even for the sake of amusement. The infants who 
become wards of the Court of Chancery have indeed great and peculiar protection, 
but they are not debarred of any freedom or of any advantages which the most 
careful, considerate, and liberal parent would desire his child to possess. Those 
who imagine that the court acts necessarily upon any fixed and inflexible rules in 
the management, appear to me to forget the paternal discretionary nature of the 
jurisdiction, the great care and anxiety with which the interests of the infant wards 
are constantly attended to, the changes of regulation which are so easily made, 
even from day to day if required by a change of circumstances, and the extent to 
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which all technical and positive rules are made to bend to the peculiar circumstances 
which may be from time to time presented by individual cases. If it should 
ultimately appear most beneficial to the infant to reside sometimes in Scotland 
and sometimes in England, and if it should, unhappily, become necessary to call 
upon the courts of the two countries to exercise their power, I know of nothing 
which would render it impracticable for the English Court of Chancery to order 
the guardian resident in England to deliver up the infant to the guardian resident 
in Scotland, and why should we doubt that the Scottish court would consider 
beneficial to the infant the same course of management which, upon evidence and 
consideration, had been approved by the English Court of Chancery, and, if neces- 
sary, order the guardian resident in Scotland (being the tutor and curator there) 
to deliver up the infant to the guardian resident in England? It is not reasonable 
to suppose that the guardians to be appointed under the order will conflict, or that 
the courts of the two countries will conflict, in such a matter. 

It is possible that, in carrying out any scheme, difficulties may arise, more 
especially if those whose duty it is to concur in all things for the benefit of the 
infant should refuse or neglect to do so. If difficulties should occur, they must be 
met, as they best may, by adopting that course which, under the circumstances, 
shall appear to be for the benefit of the infant, but, at present, it does not appear 
to me that there is any difficulty whatever. The infant is here, and entitled to 
the protection of the Court of Chancery, and it is, among other things, to be inquired 
where she ought to reside. Whether she ought to remain here or to be sent to 
Scotland, it is in either case necessary to appoint a guardian who may have legal 
control over her person, to protect her while here, or, if proper, to deliver her to the 
person duly appointed to protect her in Scotland. It has been said that it would 
be unsafe and imprudent to take the infant to reside in Scotland, and the tutors 
and curators have expressed no intention to remove her to Scotland, and in this 
state of things the complaint made of this order is somewhat singular. The tutors 
and curators seem to say that the infant ought to be in England, where she cannot 
be protected by the courts of Scotland which have no jurisdiction over her person 
in England; at the same time they say that she ought not to be protected by the 
Court of Chancery in England, and that, therefore, in the result, she ought to be 
left in England to the care or neglect of the tutors and curators resident in Scot- 
land, free from the control of a responsibility to the laws relating to guardianship 
which prevail in either country. For the reasons which I have stated, I am of 
opinion that the order complained of ought to be affirmed. 


Appeal dismissed. 





STUART v. MOORE 


Johnstone v. Beattie was discussed in Stwart v. Moore which came before the House of Lords 
in May, 1861, on appeals from the Court of Session and Stuart, V.-C. 

In Stuart v. Moore the facts were as follows: The Marquis of Bute, a Scottish peer, after- 
wards made a British peer, having real estates in England and Scotland, died in England on 
Mar. 18, 1848, leaving an only son for whom his will appointed no guardian. The infant was 
born in Scotland in 1847. On May 11, 1848, Lorp Corrrnuay, L.C., appointed the mother 
guardian of the infant. On May 30, 1848, a tutor-at-law, or Scottish guardian, was appointed 
in Scotland. The mother died on Dec. 28, 1859. On Feb. 7, 1860, General Stuart and Lady 
Elizabeth Moore were appointed by Stuart, V.-C., joint guardians. Lady Elizabeth Moore, 
in April, 1860, clandestinely and fraudulently carried the infant to Scotland. She was then 
discharged from the guardianship, but refused to deliver up the infant to the sole remaining 
guardian, General Stuart, and detained him in Scotland. General Stuart applied to the 
Scottish court to order the child to be delivered up to him, but that court refused to make the 
order until it was determined whether the infant was domiciled in Scotland or not; charged 
the Scottish tutor-at-law with the care of the infant; and interdicted and prohibited him 
from taking the infant out of Scotland. Stuart, V.-C., thereupon ordered the English 
guardian to appeal against the Scottish order; and the Scottish tutor-at-law at the same time 
appealed against an order of the vice-chancellor. Both appeals were argued together. 
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LORD CAMPBELL, L.C., in expressing his opinion, said: The refusal [of the Court of Session] 
to interfere is rested on the decision of this House in Johnstone v. Beattie. I regret that 
decision, and I must confess that in some of the proceedings in that case, and in the language 
of some members of your Lordships’ House who took part in that decision, there was ground 
for the Scottish judges apprehending that the Court of Chancery was encroaching on their 
jurisdiction. The application for English guardians there made was certainly with the in- 
tention to supersede the Scottish guardians, who had been appointed to the female child in 
Scotland under her father’s will, she being domiciled in Scotland, being in England only for 
a temporary purpose, having landed estates in Scotland, having no property whatever in 
England, there being a prayer in the bill for appointing English guardians, so that the Scottish 
guardians should account to them, and there being no suggestion that the Scottish guardians 
had in any respect misconducted themselves, or were in any respect incompetent to take 
charge of her education. But all that can be considered as judicially decided by the House 
was, that, if there be a foreign child in England with guardians duly appointed in the child’s 
own country, the Court of Chancery may, without any previous inquiry whether the appoint- 
ment of other guardians in England is or is not necessary and would or would not be beneficial 
for the child, make an order for the appointment of English guardians. Allowing the juris- 
diction of the Court of Chancery, I thought that it was not properly exercised for the good of 
the infant, and that such an exercise of it was a dangerous precedent for the appointment of 
guardians to any foreign child residing casually in Kngland, for health, education, or amuse- 
ment, the necessary consequence of which is, that the ward, till reaching the age of twenty-one, 
cannot leave the realm of England without leave of the Court of Chancery. But the House 
did not decide, and no member of the House said that foreign guardians are to be entirely 
ignored, or laid down anything to countenance the notion that a guardian who has been duly 
appointed in a foreign country and comes into England or Scotland to reclaim a ward stealthily 
carried away from him, is to be treated as a stranger and an intruder. On the contrary, an 
alien father, whose child had been so carried away from him, and brought into England, 
would undoubtedly have the child restored to him in England by a writ of habeas corpus; 
and I believe that the same remedy could be afforded to a foreign guardian standing in loco 
parentis on the ravishment of his ward .... I can take upon myself to say that Johnstone v. 
Beattie, whether properly or improperly decided, is no authority whatever for the interlocutor 
appealed against. In perfect harmony with that decision, the petition, praying for the 
restitution of the ward to the guardian might have been immediately granted. 


LORD CRANWORTH said: It appears to me that there was sufficient before the Court of 
Session to make it their duty at once to order the infant to be delivered up to the guardian who 
had been selected by the Court of Chancery. I would makea passing observation upon Johnstone 
v. Beattie. Perhaps it might have been more consonant to the principles of general law to 
have held that every country would recognise the status of guardian in the same way as they 
undoubtedly would recognise the status of parent or the status of husband and wife. But 
supposing that not to have been the view taken by this House, then there is nothing in that 
decision of Johnstone v. Beattie that could have been decided otherwise, or that could at all 
interfere with or touch the present question. For all that was decided there was that the 
status of guardian not being a status recognised by the law of this country unless constituted 
in the country, it was not a matter of course to appoint a foreign guardian to be English 
guardian. But that was only a matter to be taken into consideration. That was all that was 
decided in that case; and whether or not (as I have already said) it might have been better 
to have held that the status of guardian was to be itself recognised, without further inquiry, 
is quite immaterial to the present question. 


LORD WENSLEYDALE said that he agreed entirely with his noble and learned friends who 
had preceded him in the advice which they had given to their Lordships. He made no comment 


on Johnson v. Beattie. 


LORD CHELMSFORD said: I cannot help deeply regretting that so many precious months 
have been consumed in which the courts of the two countries, instead of cordially co-operating 
to advance the best interests of the infant, have placed him, as it were, in the centre, as a prize 
to be contended for by conflicting jurisdictions. I should be sorry to see the authority of the 
Scottish courts broken in upon by any invasion of the English courts, but I think there was 
no cause for the jealousy which has unhappily been excited upon the present occasion. I 
agree that, if the circumstances had been reversed, if the Scottish court had assumed the 
guardianship of the infant and the infant had been improperly removed from their jurisdiction, 
and the guardian had come to this country to re-claim possession of his infant ward, the 
English courts would have facilitated the guardian in his object; and I think that they would 
not have examined with a very nice and critical eye the proof of the orders which had emanated 
from the Scottish authority, or if there had been any imperfection in the proof, they would 
have facilitated the court in obtaining the necessary means of establishing their authority. 


He also did not refer to Johnstone v. Beattre. 
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HILTON v. EARL GRANVILLE 


[Court or QuEEN’s Bencu (Lord Denman, C.J., Patteson, Coleridge and Wight- 
man, JJ.), February 5, 10, 1844] 


[Reported 5 Q.B. 701; 1 Dav. & Mer. 614; 18 L.J.Q.B. 193; 
B 2L.T.0.8. 419; 8 Jur. 311; 114 E.R. 1414] 


Custom—Reasonableness—Necessary element in valid custom—Custom resulting 
in damage to or destruction of property. 

To a claim by the plaintiff in respect of damage done to houses belonging 
to him by the foundations being weakened and rendered incapable of supporting 
them through the working by the defendant of mines under or adjacent to the 

C property the defendant pleaded that he was entitled to work the mines as he 
had under an immemorial custom. 

Held: a custom to be valid must be reasonable; a custom which might result 
in damaging or destroying property without paying compensation was bad and 
could not be given legal effect; and, therefore, the plaintiff succeeded. 


Notes. Considered: Humphries v. Brogden (1850), 12 Q.B. 739; Carlyon v. 
D fLovering (1857), 1 H. & N. 784; Rowbotham v. Wilson (1857), 8 E. & B. 123; 
Rogers v. Taylor (1858), 6 W.R. 249; Salisbury v. Gladstone (1861), 9 H.L.Cas. 
692; Blackett v. Bradley (1862),1B. & 8S. 940; Buccleuch v. Wakefield (1870), L.R. 
4 H.L. 877. Approved: Bell v. Love (1883), 10 Q.B.D. 547. Followed: Wol- 
stanton, Ltd. and Duchy of Lancaster v. Newcastle-under-Lyme Borough Council, 
[1940] 8 All E.R. 101. Referred to: Williams v. Bagnall (1866), 15 W.R. 272; 
E Taylor v. Shafto (1867), 8 B. & S. 228; Buchanan v. Andrew (1873), L.R. 2 Se. & 
Div. 286; Hall v. Byron (1877), 4 Ch.D. 667; Gill v. Dickinson (1880), 5 Q.B.D. 
159; Consett Industrial and Provident Society v. Consett Iron Co., [1922] All 
E.R.Rep. 285; Newcastle-under-Lyme Corpn. v. Wolstanton, Ltd., [1947] 1 All 
E.R. 218; Re An Application of the National Coal Board, [1959] 3 All E.R. 58, 
As to the validity of a custom, see 11 Hatspury’s Laws (8rd Edn.) 160-168; and 
e for cases see 17 Dicrst (Repl.) 8-17. 


Cases referred to: 

(1) Broadbent v. Wilks (1742), Willes, 860; 125 E.R. 1214; affirmed sub nom. 
Wilkes v. Broadbent (1745), 2 Stra. 1224; 1 Wils. 63; 17 Digest (Repl.) 18, 
118. 

CG (2) White v. Sayer (1621), Palm. 211; 81 E.R. 1047; 18 Digest (Repl.) 24, 256. 

(3) Paddock v. Forrester (1842), 83 Man. & G. 903; 1 Dowl.N.S. 527; 3 Scott, 
N.R. 715; 11 L.J.C.P. 107; 183 E.R. 1404; 19 Digest (Repl.) 219, 1616. 

(4) Bateson v. Green (1793), 5 Term Rep. 411; 101 E.R. 230; 11 Digest (Repl.) 


43, 584. 
(5) Arletit v. Ellis (1827), 7 B. & C. 846; 9 Dow. & Ry.K.B. 897; 5 L.J.0.8.K.B. 
u 801; 108 E.R. 752; 11 Digest (Repl.) 41, 560. 


(6) Clarkson v. Woodhouse (1782), 3 Doug.K.B. 189; 5 Term Rep. 412, n.; 99 
H.R. 606; affirmed (1786), 3 Doug.K.B. 194, Ex. Ch.; 11 Digest (Repl.) 59, 
876. 

(7) Folkard v. Hemmett (1776), 5 Term Rep. 417, n.; 101 E.R. 234; 11 Digest 
(Repl.) 59, 874. 


I Also referred to in argument: 

Follet v. Troake (1705), 2 Ld. Raym. 1186; 92 E.R. 284; 11 Digest (Repl.) 35, 
460. 

Partridge v. Scott (1838), 3 M. & W. 220; 1 Horn. & H. 31; 7 L.J.Ex. 101; 150 
E.R. 1124; 19 Digest (Repl.) 74, 420. 

Wyatt v. Harrison (1882), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 320; 
19 Digest (Repl.) 178, 1200. 

Dodd v. Holme (1834), 1 Ad. & El. 493; 3 Nev. & M.K.B. 789; 110 E.R. 1296; 
19 Digest (Repl.) 188, 1234. 
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Harris v. Ryding (1839), 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27; 83 Digest A 
(Repl.) 848, 1024. 

Earl of Cardigan v. Armitage (1823), 2 B. & C. 197; 8 Dow. & Ry.K.B. 414; 
107 E.R. 356; 17 Digest (Repl.) 300, 1074. 

Flight v. Thomas (1839), 10 Ad. & El. 590; 7 Dowl. (41; 2 Per. & Dav. 531; 
8 L.J.Q.B. 837; 3 Jur. 822; 113 E.R. 224; 19 Digest (Repl.) 195, 1359. 


Action for damage to two houses, one occupied by the plaintiff and the other held 
under him by a tenant. 

The declaration stated that the plaintiff was lawfully possessed of a messuage 
or dwelling-house situate in the manor of Newcastle under Lyme in the county 
of Stafford, beneath which messuage or dwelling-house there were foundations 
which the plaintiff of right enjoyed for the support of the messuage or dwelling- C 
house. Another messuage or dwelling-house, situate in the manor and county 
aforesaid, was in the possession and occupation of one John Hilton, as tenant to 
the plaintiff, supporting which messuage there were foundations which the plaintiff 
for himself and his tenants of the messuage of right enjoyed for the support of 
the messuage. The plaintiff alleged that the defendant had worked mines 
under ground near to the said messuages and removed the ores, minerals and D 
other produce of the mines with the result that the foundations of the messuages 
were greatly weakened and damaged and were rendered unsafe and incapable of 
supporting the messuages, and, by reason whereof the messuages had cracked and 
sunk in, and were in danger of falling down. The defendant pleaded that he 
had a prescriptive right to work the mines as he had, and, further, that he was 
entitled to do so under an immemorial custom. Each party demurred. E 


LORD DENMAN, C.J. 


demurring begins. 


Hrle for the defendant. 
Kelly for the plaintiff. 





It is understood to be the practice that the party first 


Cur. adv. vult. F 


Feb. 10, 1844. LORD DENMAN, C.J., read the following judgment of the 
court.—This is an action on the case for injuring two ancient houses, one occupied 
by the plaintiff, the other held under him by a tenant. These acts are justified by 
a prescription, stated in the third plea, and by a custom, set out in the fourth, by 
which a right is claimed for the defendant as lessee of the manor of Newcastle Ga 
under Lyme. These pleas are demurred to as setting forth a prescription or custom 
which cannot be sustained at law, because unreasonable. In considering the 
question, we make no distinction between the two pleas. They are the same with 
reference to the objection. If either the prescription or the custom is bad on that 
account, the other must be bad likewise, and, if the one is valid in law, the other 
may be valid also. We also think that the question whether these houses are 
freehold or copyhold does not affect that which I have just stated. If the custom 
can so far prevail as to attach on all the freehold houses within the manor, it might 
also attach on all ancient copyhold houses, such as the defendant has described 
these two houses. 

The principle upon which this custom is said to be invalid is laid down by 
Wiues, C.J., in Broadbent v. Wilks (1). The paragraph (Willes, at p. 363) was I 
cited by both parties in the argument : 


“The objection that this custom is only beneficial to the lord, and greatly 
prejudicial to the tenants, is, we think, of no weight; for it might have a 
reasonable commencement notwithstanding, for the lord might take less for 
the land on account of this disadvantage to his tenant. But the true objections 
to this custom are, that it is uncertain and likewise unreasonable, as it may 
deprive the tenant of the whole benefit of the land, and it cannot be presumed 
that the tenant at first would come into such an agreement.”’ 


A 


C 


iD 


F 
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The custom thus held invalid was this: 


“When and as often as the lord of the manor or his tenants of the collieries 
or coal mines... have sunk pits in the freehold lands in Halton .. . for the 
working of the said collieries there to get coals coming and arising from thence 
[the lord and his tenants] have used and been accustomed to throw cast and 
place . . . the earth clay stones . . . coming therefrom together in heaps on the 
land near to such pits... there to remain and continue, and to [place] wood 
there for the necessary use of the said pits, and to take and carry away from 
thence with carts ... part of the said coals so laid and placed there, and to 
burn and make into cinders there other part of the said coals... at his and 
their will and pleasure.”’ 


Wites, C.J., after pointing out the uncertainty of the alleged custom, proceeds 
(Willes, at p. 368): 
‘And certainly no custom can be more unreasonable than the present. It may 
deprive the tenant of the whole profits of the land; for the lord or his tenants 
may dig coal pits when and as often as they please, and may in such case lay 
their coals, etc., on any part of the tenant’s land, if near to such coal pits, 
at what time of the year they please, and may let them lie there as long as 
they please ...so they may be laid on the tenant’s land and continue there 
for ever, though it may be more convenient for the lord to bring them on his 
own land, which is absurd and unreasonable.’’ 
The case was removed by writ of error from the Court of Common Pleas into 
this court and after being argued several times, the judgment was unanimously 
affirmed. Ler, C.J., said (2 Stra. at p. 1225) that the question was 


‘whether this was a reasonable lex loci, which they held it not to be, inasmuch 
as 1t laid a great burden upon the land of the plaintiff, without any consideration 
appearing, either public or private. That it savoured of an arbitrary power, 
and might (as laid) put it in the power of the lord totally to deprive the tenant 
of the benefit of the land, there being no restriction in time, and the word 
near was too vague and uncertain.’’ 


The report in Winson, after mentioning the vagueness of that word, remarks also 
(1 Wils. at pp. 64, 65) that the custom is 


‘very unreasonable, for it laid such a great burden upon the tenant’s land, 
without any consideration or advantage to him, as tended to destroy his estate, 
and defeat him of the whole profits of his land, and savours much of arbitrary 
power, being pleaded to be at the will and pleasure of the lord, and to do it 
as often, and when he pleases ... and what was said at the Bar touching the 
public utility of coal pits to the realm cannot be considered, for the pits may 
be worked without this custom, for ought that appears to the contrary... 
and to support this custom would be to take away the whole benefit of the 
land granted originally to the copyholder by the lord; and it is a void custom 
and contrary to law, that the lessor shall have common encounter son demise 
quia est part del chose demise: White v. Sayer (2) (Palm. 212), and this 
custom being pleaded to be at the will and pleasure of the lord, tends to make 
him judge in his own cause, which the law will not endure.”’ 


There can be no necessity for showing by a comparison of details that.the custom 
now pleaded is far more oppressive than that which was thus deliberately con- 
demned by both courts. The words ‘‘at the will and pleasure of the lord”’ do not, 
indeed, appear in the present record, but such is the effect of the claim, for the 
defendant and his subtenants assume the power of entering any lands within the 
manor and searching for minerals without any restriction as to times and Seasons 
or the mode of occupation or culture. 

Several cases were cited to show that such a custom might be valid. The most 
recent, Paddock v. Forrester (8), though arising in the same district, has no 
bearing whatever on the point before us. The plaintiff there sued for trespass in 
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digging and taking away his land and the coal ore there. The defendant justified 
in his third plea under a custom stated generally, and, in his fourth, under the 
same custom as qualified by a right to compensation. The general custom was 
traversed: under the special custom, the defendant pleaded that he had made 
sufficient compensation. At a trial at Bar in the Court of Common Pleas, the 
court directed a verdict for the plaintiff on the third plea, holding that it was not 
supported by proof of the qualified custom. The greatest reliance, however, was 
placed on some decisions in which a custom derogatory to the lord’s oral grant 
has been holden valid. Bateson v. Green (4) is the strongest of these cases, where 
the lord of a manor defended himself successfully against a commoner whose 
extent of common he had curtailed by taking clay, on proof that the lord had 
constantly done so. The language of Lorp Kenyon is certainly large, though con- 
sidered by Baytey, J., in Arlett v. Ellis (5) to be subject to some restriction. If, 
indeed, it must be taken to import that a lord, after granting rights of common, 
may help himself to any portion of the common land to the exclusion of his grantees, 
such a doctrine is incompatible with many other cases, and cannot be supported in 
principle. The two decisions which are in the notes to Bateson v. Green (A) 
(Clarkson v. Woodhouse (6), and Folkard v. Hemmett (7)) are much more 
cautiously worded; and in that of Folkard v. Hemmett (7) Dr Grey, C.J., expressed 
himself conformably to what we consider the true legal principle : 


“The defendants justify under the usage. I will not call it a custom, because 
I look on it as a reserved right of the lord.’’ 


Assuredly, whatever the lord can reasonably be supposed to have reserved out of 
his grant the usage may adequately prove that he did reserve. But a claim 
destructive of the subject-matter of the grant cannot be set up by any usage. FEiven 
if the grant could be produced in specie, reserving a right in the lord to deprive his 
grantee of the enjoyment of the thing granted, such a clause must be rejected as 
repugnant and absurd. That the prescription or custom here pleaded has this 
destructive effect, and is so repugnant and void, appears to us too clear from the 
simple statement to admit of illustration by argument.* 

Judgment for plaintiff. 





* These remarks of Lonp DENMAN were criticised in Rowbotham v. Wilson (post p. 601) 
when that case was before the Court of Exchequer Chamber. Marri, B., there said 
(6 E. & B. 150): “I think the owner of land may grant the surface subject to the quality or 
incident that: he shall be at liberty to work the mines underneath and not be responsible for 
any subsidence of the surface. If the law of itself, under certain circumstances, protects from 
the consequences of an act, I think a man may contract for such protection in a case where the 
law of itself would not apply. ‘Modus et conventio vincunt legem.’ I am aware that in 
Hilton v. Lord Granville there is a passage in the judgment of the court adverse to this, but, 
in my opinion, the view taken by the Court of Queen’s Bench, as expressed by Lonp CamPBELL 
in the judgment in the present case, is the more correct.” When Rowbotham v. Wilson was 
in the Court of Queen’s Bench, Lorp CAMPBELL, C.J., in his judgment, said: ‘‘ In the present 
case we are of opinion that there is evidence to show that, upon the severance of the surface 
and the minerals, the owner of the surface took it as a separate tenement, without that 
continuing and unqualified right to support from the subjacent strata to which the owner of 
the surface would be prima facie entitled. He had an easement for the support of the surface, 
but it was of a qualified character. There was a servitude imposed upon the owner of the 
minerals, but this servitude likewise was of a qualified character. Both easement and servi- 
tude were subject to the right of the owner of the minerals to work and get them in a careful 
manner, although the surface might thereby be injured. The owner of the surface had it 
conveyed to him with this qualified easement only, and with this qualified easement he was 
contented to accept it. Notwithstanding some expressions of Lorp Denman, C.J., in 
Hilton v. Earl Granville, we are of opinion that upon the severance of the surface and the 
minerals into separate tenements, to be held by different owners, such an arrangement might 
effectually be made as to the right of support to the surface from the minerals. There is here 
nothing in derogation of the grant of the surface. The grantee of the surface may still hold in 
fee simple with all the rights and incidents belonging to that estate. He would not have the 
perfect easement of support from the minerals; but this (as must be supposed. for valuable 
consideration) he has been contented to waive ; and he takes his tenement with an casement 
of support of a qualified character. No deceit is practised upon him; and no attempt is made 
to create an estate in law without the usual incidents belonging to that estate. Therefore, 


no rule of law is violated.” 


B 


c: 


1D 
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ROWBOTHAM v. WILSON 


[House or Lorps (Lord Wensleydale, Lord Chelmsford and Lord Kingsdown), 
June 8, 11, 19, 1860] 


[Reported 8 H.L.Cas. 348; 30 L.J.Q.B. 49; 2 L.T. 642; 
24 J.P. 579; 6 Jur.N.S. 965; 11 E.R. 463] 


Land—Right to support—Prima facie right of owner—Need for claimant to 
property in minerals to show grant or conveyance—Presumption of right to 
get minerals—Presumption against right of mineowner to do avoidable 
damage to surface. 

Prima facie the owner of the surface of land is entitled to all below it ex 
jure naturz, and those who claim property in the minerals below, or any inter- 
est in them, must show some grant or conveyance by him or from the Crown. 
The rights of the grantee must depend on the terms of the deed by which they 
are conveyed or reserved when the surface is conveyed, but prima facie it 
must be presumed that the minerals are to be enjoyed, and, therefore, that a 
power to get them must also be granted or reserved as a necessary incident. A 
sumilar presumption prima facie arises that the owner of the minerals is not to 
injure the owner of the soil above by getting them, if it can be avoided, but 
it rarely happens that these mutual rights are not precisely settled by the deed 
by which the right to the mines is acquired, and then the only question would 
be as to the construction of that deed. 


Deed—Covenant—Construction—Construction to effect intended purpose—Inter- 
pretation of covenant as grant of right. 

The covenantee is entitled to render a covenant in a deed available in any 
manner in which it would answer the intended purpose. 

A covenant by a person granted an allotment of land by an Inclosure Act and 
award declaring that he was willing and desirous to accept his allotment 
‘subject to any inconvenience or incumbrance which may arise from working 
and getting the mines’’ beneath the allotment, 

Held, by Lorp Cuetmsrorp, to be capable of being interpreted as a grant of 
the right to work the mines without molestation, denial, or interruption, even 
to the taking away the support, and damaging the surface, of the allotted land. 


Kasement—Grant—Sufficiency of words showing intention to give grantable ease- 
ment. 
No particular words are necessary for the grant of a right or an easement, 
and any words which clearly show an intention to give an easement which is 
by law grantable are sufficient to effect that purpose. 


Notes. Considered: Shafto v. Johnson (1863), 8 B. & S. 252, n.; Murchie v. 
Black (1865), 19 C.B.N.S. 190; Buccleuch v. Wakefield (1870), L.R. 4 H.L. 377 ; 
Hext v. Gill, [1861-73] All ..R.Rep. 888; Hadon v. Jeffcock (1872), L.R. 7 Exch. 


~ 879; Smith v. Darby (1872), L.R. 7 Q.B. 716; Public Works Comrs. v. Angus & 


Co., Dalton v. Angus & Co., [1881-5] All E.R.Rep. 1; Pountney v. Clayton, 
[1881-5] All E.R.Rep. 280; Bell v. Love (1883), 10 Q.B.D. 547. Iixplained : 
Dixon v. White (1883), 8 App. Cas. 883; Sitwell v. Londesborough, [1905] 1 Ch. 
460. Distinguished: Butterknowle Colliery Co. vy. Bishop Auckland Industrial 
Co-operative Society, [1904-7] All E.R.Rep. 977. Considered: Davies v. Powell 
Duffryn Steam Coal Co., [1921] All E.R.Rep. 421; Borys v. Canadian Pacific Rail. 
Co., [1953] 1 All E.R. 451. Referred to: Dugdale v. Robertson (1857), 3 K. & J. 
695; Solomon v. Vintners Co. (1859), 4 H. & N. 585; Scots Mines Co. v. Leadhills 
Mines (1859), 34 L.T.0.8. 84; Blackett v. Bradley (1862), 1 B. & S. 940; Proud v. 
Bates (1865), 6 New Rep. 92; Richards v. Harper (1866), 25 L.J.Ex. 180; Woodall 
v. Hingley (1866), 14 L.T. 167; Williams v. Bagnall (1866), 15 W.R. 272; Richards 
v. Jenkins (1868), 18 L.T. 487; Aspden v. Seddon (1875), 10 App. Cas. 394; 
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Ramsay v. Blair (1876), 1 App. Cas. 701; Hall v. Byron (1877), 4 Ch.D. 667; 
Darley Main Colliery Co. v. Mitchell, [1886-90] All E.R.Rep. 449; Consett Water- 
works Oo. v. Ritson (1889), 64 L.J.Ch. 293,.n.; Worth British fai. Co. va far. 
Yard Co., [1898] A.C. 648; Butterley Co. v. New Hucknall Colliery Co., [1910] 
A.C. 881; Thomson v. St. Catharine’s College, Cambridge and Mappins Mabro’ 
Old Brewery (1918), 118 L.T. 758; Westhoughton U.D.C. v. Wigan Coal and Iron 
Co., [1919] 1 Ch. 159; Consett Industrial and Provident Society v. Consett Iron 
Co., [1922] All E.R.Rep. 285; I.R.Comrs. v. New Sharlston Collieries Co., [1937 | 
1 All E.R. 86; Wolstanton, Ltd., and Duchy of Lancaster v. Newcastle-under- 
Lyme Borough Council, [1940] 8 All E.R. 101. 

As to the right to the support of land as affecting mines, see 26 Hatspury’s Laws 
(3rd Edn.) 339 et seq.; and for cases see 33 Diarst (Repl.) 735 et seq. 
Cases referred to: 


(1) Bonomi v. Backhouse (1858), E.B. & E. 6223 21 did Qab, oie of el Ose. 
156; 4 Jur.N.S. 1182; reversed (1859), E.B. & E. 646; 28 L.J.Q.B. 878; 
33 L.T.0.8. 381; 5 Jur.N.S. 1845; 7 W.R. 667; 120 E.R. 652, Ex. Ch.; 
affirmed sub nom. Backhouse v. Bonomi, [1881-5] All E.R.Rep. 1; 9 
H.L.Cas. 508; 34 L.J.Q.B. 181; 4 L.T. 754; 7 Jur.N.S. 809; 9 W.R. 769; 
11 E.R. 825, H.L.; 19 Digest (Repl.) 178, 1197. 

(2) Humphries v. Brogden (1850), 12 Q.B. 739; 20 Tid Qo. 10-16. late O roe 
457; 116 E.R. 1048; sub nom. Humfries v. Brogden, 15 Jur. 124; 19 Digest 
(Repl.) 180, 1207. 

(3) Trevivian v. Lawrence (1704), Holt, K.B. 282; 2 Ld. Raym. 1086, 1048; 
6 Mod. Rep. 256; 1 Salk. 276; 3 Salk. 151; 87 E.R. 1003; 21 Digest (Repl.) 
256, 370. 

Also referred to in argument: 

Smart v. Morton (1855), 5 E. & B. 80; 8 C.L.R. 1004; 24 L.J.Q.B. 260; 25 
0.8.07; 1. Jur N.8.825- 11901, R. 893-19 Digest (Repl.) 181, 1211. 

Harris v. Ryding (1839), 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27; 83 Digest 
(Repl.) 848, 1024. 

Robegis v. Haines (1856), 6 EH. & B. 648; 25 L.J.Q.B. 353; 2 Jur.N.8. 999: 
afirmed sub nom. Haines v. Roberts (1857), 7 EK. & B. 625; 119 E.R. 1877; 
sub nom. Roberis v. Haines, 27 L.J.Hix. 49; 29 L.T.0.S8. 233; 3 Jur.N.8. 886: 
5 W.R. 631 Ex. Ch.; 11 Digest (Repl.) 67, 916. 

Spencer’s Case (1583), 5 Co. Rep. 16a; 1 Smith, L.C. 62; 77 E.R. 72; 81 Digest 
(Repl.) 158, 2907. 

Hilton v. Lord Granville (1844), 5 Q.B. 701; 1 Dav. & Mer. 614; 18 L.J.Q.B. 198; 
2 L.T.0.8. 419; 8 Jur. 311; 114 E.R. 1414; 33 Digest (Repl.) 844, 1001. 

Catedonian Rail. Co. v. Sprot (1856), ante p. 109; 27 L.T.0.8. 264; 2 Jur.N.S. 
623; 4 W.R. 659; 2 Macq. 449, H.L.; 19 Digest (Repl.) 49, 272. 


Appeal from a decision of the Court of Exchequer Chamber, affirming a decision 
of the Court of Queen’s Bench on a Special Case, in an action brought by the 
appellant, D. Rowbotham, in which he alleged that he was entitled in 
reversion to certain houses which had been erected and standing for more than 
twenty years; that he was entitled to have the said houses and the foundations 
supported by the subjacent and adjacent soil; that the respondent had wrongfully 
worked certain mines under the houses and contiguous land and removed the coals 
and minerals therefrom without leaving any sufficient support, so that by reason 
thereof the houses cracked, sunk in and became dilapidated; and that as a result 
the appellant had been injured in his reversionary interest. There was a second 
count for the like injury to certain land in the possession of tenants the reversion 
of which belonged to the appellant. 

The appellant was the reversioner in fee of the surface lands and buildings men- 
tioned in the declaration, having become seised of the same by virtue of divers 
mesne conveyances from one Samuel Pears, to whom the surface land was allotted 
by the award hereinafter mentioned. The buildings on the land mentioned in the 
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first count had been erected more than twenty years before the cause of action, 
and were not upon the land at the time of the execution of the award. The re- 
spondent was entitled to and worked the mines of coal, being the same mines as 
those allotted to Henry Howlette by the award, and the damage to the reversion 
was caused by the sinking of the soil. 

It was stated in the Special Case that the course and practice of mining was for 
the owner of the mine to get the whole of the underlying mine without leaving any 
pillars of the same coal by way of support, for the coal was so soft and perishable 
that what was left by way of support soon fell away and decayed. But instead of 
leaving pillars of the same coal, the course and practice of mining was to erect 
pillars of the refuse coal, called lamb and slack, which formed a much more durable 
support than pillars of the same coal would if left. The respondent’s mines had 
always been worked without any negligence on his part, and according to the 
course and practice of mining, and he left, as is usual, pillars of lamb and slack. 
No natural or artificial pillars could prevent the accrual of the injuries complained 
of, which had arisen from the natural subsidence of the surface soil in getting the 
mine, according to the use and practice of the country and neighbourhood. 

An Act of Parliament was passed in 1769 for dividing and enclosing the common 
fields, etc., in the parish and township of Bedworth, and for regulating certain 
charity estates within the parish, and commissioners were appointed for the pur- 
poses of the Act. The Act, after reciting that there were common fields and 
commonable lands, the property in which lay intermixed and dispersed in small 
parcels, and the owners were desirous that the lands should be specifically allotted 
among them in severalty, directed the commissioners, in a due and fair 
proportion, to divide and allot the same. After reciting that there were lands in the 
parish supposed to have mines under them and that on that account the proprietors 
might be desirous of retaining their property therein, the Act provided that such 
proprietors should, in the allotment, get other lands supposed to contain mines of 
equal value. The award of the commissioners was to express the quantity of the 
land, and all orders, regulations and determination proper and necessary as to 
fencing, laying out roads, etc., which were to be binding and conclusive on the 
several parties interested, and the lands allotted were to be in full bar, satisfaction 
and compensation of and for the several respective pieces and parcels of land and 
ground, right of soil, right of common, and other rights, interests and properties 
whatsoever. 

On June 21, 1770, the commissioners made an award or instrument under their 
powers, which allotted certain lands to Henry Howlette. It proceeded: 


‘And as to the mines in the said estate of the said Henry Howlette, previous 
to the inclosure thereof, the same not having been required to be set out by 
metes and bounds, we do assign, allot and appoint unto the said Henry How- 
lette in lieu thereof all the mines of coal and limestone under the several allot- 
ments of land before made to him, and also all the mines of coal under the 
turnpike-road so far as the same ranges in the outline of his allotment, etc., on 
the west side of the said turnpike-road, against the allotment to Samuel Pears, 
and no more, the residue on the east against the house of the said Samuel Pears 
and Daniel Jackson being allotted to the said Samuel Pears.”’ 


The commissioners also awarded and allotted to the said Samuel Pears ‘all that 
lot or parcel of land lying, etc., bounded on the west and south by an allotment 
to the said Henry Howlette’’; and as to the mines on the estate of the said Samuel 
Pears, the commissioners allotted to the said Samuel Pears 


66 


all the mines of coal under that part of the turnpike-road, etc., which the said 
commissioners adjudged to be equal in value to the mines he was previously pos- 
sessed of, without being entitled to any part of the mines under his own allotment 
of land, which last-mentioned mines were thereby before awarded to the said 
Henry Howlette.”’ 
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: 
The award also contained the following covenant: 


“And whereas, in order to preserve the convenience of situation of the allot- 
ment to the several proprietors interested in the said inclosure and division, it 
hath been found necessary in some cases to assign the mines under the whole of 
some particular allotments, and in other cases part of such mines, to different 
persons that those to whom the allotments of the surface land are awarded, and 
the several proprietors parties to this our award are the only persons interested 
in the disposal of land and mines under such circumstances, which said pro- 
prietors parties hereto do by their sealing and executing these presents testify 
their acceptance of their respective allotments in manner as the same are 
allotted to them as aforesaid, and do for themselves severally and respectively, 
and for their several and respective heirs, executors and administrators, suc- 
cessors and assigns, utterly disclaim, release and disavow all right, title, inter- 
est, claim and demand of, in, or to any of the mines under their several 
allotments, except such or such part thereof only as are hereinbefore particu- 
larly mentioned and described to be allotted to each of them. And the same 
proprietors do hereby for themselves severally and respectively, and for their 
several and respective heirs, executors, administrators, successors and assigns, 
covenant, promise, and agree to and with each other, and the heirs, executors, 
administrators, successors and assigns of each other, that the said mines so 
allotted under the circumstances aforesaid shall or lawfully may for ever after 
be held and enjoyed by the respective persons to whom the same are assigned 
according to the true intent and meaning of this award, and by them and every 
of them be worked and gotten accordingly without any molestation, denial, or 
interruption of any other person or persons parties to these presents and those 
claiming under them respectively, who for the time being are or may be owner 
or owners of the surface of the lands under which such mines are situate, and 
without being subject or liable to any action or actions for damage on account 
of working or getting the said mines for or by reason that the surface of the 
lands aforesaid may be rendered less commodious to the occupier thereof by 
sinking in hollows or being otherwise defaced and injured where such mines 
shall be worked, the said several proprietors parties to these presents and 
interested in the disposal of lands and mines under the circumstances aforesaid, 
having agreed with each other, and being willing and desirous to accept their 
respective allotments in their several situations hereinbefore declared, subject 
to any inconvenience or encumbrance which may arise from the cause afore- 
said, so nevertheless as that nothing herein contained shall extend or be con- 
strued to extend to authorise or enable any of the parties for the time being 
entitled to the said mines to sink pits into the allotments under which the same 
are situate for the purpose of working the said mines without the consent of 
the then owners of the surface of the same allotments previously obtained, or 
in any manner to dig or break up the said surface without the like consent.’ 


The award was executed by several parties, among others by Samuel Pears, but not 


by Henry Howlette. 
In the Queen’s Bench judgment was given for the respondent on both counts. 
That judgment was affirmed by the Exchequer Chamber, and the appellant appealed. 


Serjeant Hayes and Spinks for the appellant. 
Montagu Smith, Q.C., and Field for the respondent. 
Their Lordships took time for consideration. . 
June 19, 1860. The following opinions were delivered. 


LORD WENSLEYDALE stated the facts, and continued: I am of opinion that 
the judgment of the Court of Exchequer Chamber, affirming that of the Court of 
Queen’s Bench, is right, and I advise your Lordships to affirm it. 

Whether the right to the support given by the land below to the land of the 
owner of the surface when the strata belong to different persons is properly to be 
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called ‘‘an easement,’’ as it is by Mr. Gatun in his treatise on Hasements—a natural 
easement—or whether it is to be termed a right ex jure nature to that support, 
or whether the owner of the surface has merely a right to enjoy bis own land in 
its natural state and condition, with a right of action against the owner of the 
land adjoining or subjacent, when the act of his neighbour does him an injury, 
are questions immaterial, as it appears to me, to the decision of this case, though 
the last proposition appears to be fully established by the judgment of the Court of 
Exchequer Chamber in Bonomi v. Backhouse (1), where it was held that the Statute 
of Limitations does not begin to run until the damage be sustained. ‘There is no 
doubt that prima facie the owner of the surface is entitled to the surface itself and 
all below it ex jure nature, and those who claim the property in the minerals below, 
or any interest in them, must show some grant, form, or conveyance by him, or it 
may be from the Crown, as suggested by Lorp CamppeLni in Humphries v. Brogden 
(2). The rights of the grantee of the minerals, by whomsoever granted, must 
depend upon the terms of the deed by which they are conveyed or reserved when 
the surface is conveyed. Prima facie, it must be presumed that the minerals are 
to be enjoyed, and, therefore, that a power to get them must also be granted or 
reserved as a necessary incident. It is one of the cases put by SuHepparp (‘T'oucn- 
STONE 5, c. 89), in illustration of the maxim ‘‘Quando aliquid conceditur, conceditur 
etiam et id sine quo res ipsa non esse potuit,’’ that by grant of mines is granted 
the power to dig them. A similar presumption prima facie arises that the owner 
of the minerals is not to injure the owner of the soil above by getting them, if it can 
be avoided. But it rarely happens that these mutual rights are not precisely 
ascertained and settled by the deed by which the right to the mines is acquired, 
and then the only question would be as to the construction of that deed. 

The question to be decided in this case is what sort of right the respondent had 
upon the facts stated in the Case to get and take away the coals under the appel- 
lant’s land. The origin of the appellant’s right to the land and of the respondent's 
right to get the coals is the award made in 1770, under the private Inclosure Act 
for the common fields of Bedworth. A larger extent of surface, no doubt, was 
given to the allottee of the surface as the compensation for the minerals not being 
given to him. It is clear that the persons under whom the appellant and defendant 
respectively claim took with full knowledge that the one was intended to have a 
very large power of getting the mines, and the other the surface subject to that 
power, and that each of the parties to the suit had notice of their respective titles 
by the award itself. The appellant’s case is, therefore, not a very equitable one, 
but the question still is whether that power and limitation were legally annexed to 
the respective rights or not. 

I am clearly of opinion that they were, whether the award be considered valid 
or not. The objection to the validity of the award is that the commissioners had 
no power to separate, in any case, the minerals from the surface. If they had the 
power (and I think they had), then the award of the surface of the particular 
allotment to Pears and of the coal under it to Henry Howlette, was valid, and of 
necessity the commissioners could give to the latter, for the enjoyment of his 
allotment, the power to get the coal. They have done so by their award, and 
though Pears is made to covenant at the same time as to the manner in which 
the power is to be exercised, it is the act of the commissioners also, for it is 
evident that they intended it to be done, and no precise words are necéssary. It 
may be, that they doubted of their powers, and so added the covenant. 

On the supposition, therefore, that the award is valid, Howlette obtained the 
right to get the coal in a manner which would render the surface uneven and legs 
commodious to the occupier. Supposing this power is not to be considered as 
given by the act of the commissioners, but only by the contract of the parties, 
Pears’ contract—he being seised in fee by virtue of the award—would certainly 
operate as a grant by him to Howlette (who at the same instant took the fee-simple 
in the mines) of the power to get the minerals and to disturb the surface of 
his own land for that purpose by winning the mines below from some 
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adjoining land or bed of coal. I do not feel any doubt that this was the 
proper subject of a grant as it affected the land of the grantor; it was 
a grant of the right to disturb the soil from below and alter the position of 
the surface, and analogous to the grant of a right to damage the surface by a way 
over it; and it was admitted at your Lordships’ Bar that there is no authority to 
the contrary. It is undoubted law that no particular words are necessary to a 
grant, and any words which clearly show the intention to give an easement which 
is by law grantable are sufficient to effect that purpose. If the words could only 
be read to amount to a covenant, it must be admitted that such a covenant would 
not affect the land in the hands of the assignee of the covenantor, but, if they 
amount to a grant, the grant would be unquestionably good, and bind the subse- 
quent owners of the surface. Therefore, if the award be valid, the appellant as 
assignee of the surface would be bound either by the order of the commissioners or 
by the grant. 

The reason why I think the commissioners had the power to allot the surface to 
one and the mines to another is because the words of the Act do not necessarily 
limit the division into allotments of the whole interest in the land in separate 
entire portions of the surface and minerals together. There is nothing inconsistent 
with the terms of the Act in allotting the surface in some portions of land to one, 
and the minerals under those portions to another. The Act of Parliament recites 
that the property lies intermined and dispersed in small parcels, and small parcels 
would have probably to be assigned to each proprietor, and it might be out of 
question for each owner to win the coals under his own allotment by sinking a shaft 
in it, and it would be most convenient for all parties to have the coals assigned 
in such cases to a neighbouring proprietor and more of the surface given to the 
owner whose coal was taken away. The private Act of Parliament is really no 
more than an agreement between the parties to it sanctioned by the legislature, 
and in order to construe that agreement we may look at the surrounding circum- 
stances at the date of it. Add to this, the Act and award having been acted upon 
for ninety years, every intendment must be made which would give it validity. 
These considerations lead me to the opinion that the commissioners had the power 
for the general convenience which they believed they had, and which they exercised, 
to give portions of the surface to one and the mines under each to another, and 
that the award, therefore, is valid. 

The opinion, however, of the majority of the judges in the courts below seems 
to have been that the award was bad. But supposing that it is so, and that Pears 
did not take a legal right to the land, nor Howlette a legal title to the mines by 
the award, I still think that the respondent is entitled to the verdict. It might, 
perhaps, be enough to say that after ninety years’ enjoyment a legal right to the 
surface land ought to be presumed in those under whom the appellant claims, and 
a legal right to the minerals below also, and with a right to get them by a legal 
grant in those under whom the respondent claims, and if there was such a right 
on the finding in the Case, it could not be exercised without rendering the surface 
uneven from the peculiar nature of the coal, and the incapability to support the 
land above by artificial means. The right to get involved, therefore, of necessity 
the right to withdraw a certain quantity of support from the land above, and so 
to do all the damage which has been done, for it is found that the defendant’s work- 
ings were carried on with care and skill, and without any negligence. I do not 
think, however, that it is necessary to have recourse to this presumption. If the 
commissioners had no power to award the surface to one person and the minerals 
to another, it would follow that the award was totally void, but Pears would still 
be bound by the deed which he executed, which would operate as a grant of the 
right to win the coals so as to injure the superjacent land. He would not be 
estopped from saying that he was not at the time the owner of the surface because 
his defect of title appeared upon the same instrument and so the estoppel would 
be avoided, and he would be in the same situation as if without any legal right, 
but at the same time fully believing that he had executed a grant of a right to get 
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the minerals under a particular close to another person, and so to disturb the soil 
of that close, and afterwards acquired the legal title to that close. This acquisi- 
tion would operate by feeding the estoppel, and make it obligatory from that time 
and operate as a grant of an interest in the land: Trevivian v. Lawrence (3). It 
is quite clear that after a lapse of twenty years a good title was obtained from 
that time, and thence I think the grant had full operation and authorised all that 
the defendant did in getting the coals. 

It may be proper to add that if the appellant had a right properly so called to 
the support of the minerals as an easement or ex jure nature, the covenant might 
operate as a release of that right. But that notion is at variance with the law 
laid down in Bonomi v. Backhouse (1), above cited, which I think is perfectly 
right. Feeling assured that the covenant operates as a grant of a right to disturb 
the surface, it is enough to decide the case on that ground. The circumstance 
of the appellant having afterwards built houses upon the allotment which was 
subject to this power makes no difference in this case, and, therefore, I think the 
defendant was entitled to judgment. I should add that LORD BROUGHAM, 
who heard the case, is unavoidably absent, but he authorises me to say that he 
entirely concurs in the view which I have taken of this case. 


LORD CHELMSFORD.—This action was brought to recover damages for injuries 
to certain surface land, and houses standing thereon, occasioned by the respondent 
having wrongfully and negligently worked his mines under the land without leaving 
any sufficient support, by reason of which the foundations of the houses were 
rendered incapable of supporting them and they became dilapidated and unsafe. 
From the facts in the Special Case stated for the opinion of the court by consent 
of the parties, it appears that the respondent’s mines have always been worked 
without any negligence on his part and according to the course and practice of 
mining of the county and neighbourhood in which the mines are situate, and that 
he left (as is usual) pillars of lamb and slack according to such course and practice. 
The Case also states that ‘‘no natural or artificial pillars would prevent the accrual 
of the injuries complained of, which have arisen from the natural subsidence 
of the surface soil in getting the mine according to the use and practice of the 
county and neighbourhood.’’ This is not very clearly expressed, but I suppose 
the meaning to be that no natural or artificial pillars, that is, pillars of coal left 
in the working nor pillars erected of the refuse coal called lamb and slack, accord- 
ing to the use and practice of the neighbourhood, would have prevented the accrual 
of the injuries complained of. It cannot be intended to allege (what it seems to 
import) that the mines could not have been worked in any manner without 
necessarily occasioning the subsidence of the surface land. 

The question, therefore, raised by the Special Case is whether the respondent 
was bound, while working his mines according to the proper and regular course 
and practice of mining in the county and neighbourhood, to take care to leave a 
sufficient support to the appellant’s surface land, and to his houses erected thereon. 
The appellant and the respondent, or those from whom they claim, have been 
respectively in possession, the one of the surface land, the other of the mines 
beneath, from the time of an award made in the year 1770, under an Inclosure Act 
of 1769, ‘‘for dividing and inclosing the common fields, common grounds, and 
commonable lands in the parish and township of Bedworth, in the county of 
Warwick.’’ By this award the commissioners divided the surface land from the 
mines, and allotted the former to one Samuel Pears. from whom the appellant 
derives his title, and the mines beneath to one Henry Howlette, from whom the 
respondent claims. The power of the commissioners to make this separation of 
the mines from the surface land has been denied. But it is to be observed that 
the Act contains nothing which prohibits a division in this manner of the lands 
to be inclosed, and deals with small parcels of land in a mining district where it 
would be extremely inconvenient that each proprietor (however small) should pos- 
sess the mines within his allotment, so that the legislature must be assumed to 
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have intended that a division, so much for the common benefit, should be made, 
and, therefore, that an authority for the purpose must be implied. It is certain 
that the parties who signed and sealed the award never doubted the power of the 
commissioners in this respect, and the respective allotments have been uninter- 
ruptedly enjoyed without any question as to the title to them until the present 
action was brought. 

In the view which I take of the case, however, it is quite immaterial whether 
the award is valid or not, because upon either supposition there will still exist 
the covenant of Pears, which will be available to prevent the action being main- 
tained. This covenant is in terms much more than a covenant not to sue, for 
Pears expressly declares that he is willing and desirous to accept his allotment 
“subject to any inconvenience or encumbrance which may arise from working and 
getting the mines.’’ The word ‘‘encumbrance”’ (though not a happily chosen word 
for the purpose) I understand to mean any ‘‘obstruction’’ or ‘‘impediment’’ to the 
use of the surface land. The covenantee, according to the well-known rule on the 


construction of deeds, is entitled to render this covenant available in any manner. 


in which it will answer the intended purpose. The construction adopted by the 
judges whose judgments were in favour of the respondent is that it may be used 
as a grant, and I think that when the subject-matter of the grant is correctly under- 
stood, this is the correct view. It must be borne in mind that Pears had no right, 
either by the award or as attached to his ownership, which was capable of being 
eranted and transferred to another. It was a right inherent in the land to support 
from the subjacent land, which would pass with the land itself, but could not 
possess a separate existence. I was disposed to think that it was a right which 
might be relinquished to the owner of the mines, and that the covenant might, 
therefore, be used as a release, but I am satisfied that the view taken by my noble 
and learned friend Lorp WENSLEYDALE, founded upon the nature of the right, as 
explained in Bonomi v. Backhouse (1), is correct, and that it is not such a right as 
can be the subject of a release. But although the thing itself, namely the right to 
support, cannot pass by grant, nor be extinguished by release, yet the covenant 
amounts to a grant of a licence to do acts which may be completely destructive 
of that right, and being by deed, and, therefore, presumed to be founded upon 
good and sufficient consideration, it is irrevocable and binding upon all who claim 
the surface land from Pears. The effect of Pears’ deed is not to transfer to 
Howlette any right or interest in the coal which might serve as a support to the 
surface land, but it operates as the grant of a right to Howlette, his heirs and 
assigns, to work the mines without molestation, denial, or interruption, even to 
the taking away the support, and defacing and injuring the surface, of the lands, 
which without such a grant could not lawfully have been done. For these reasons 
I agree with my noble and learned friends that the judgment of the Hxchequer 
Chamber is right and ought to be affirmed. 

1 concur. 


LORD KINGSDOWN. 





Appeal dismissed. 
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GRAY v. GRAHAM 


[House or Lorps (Lord Cranworth, L.C., and other Lords), March 80, April 2, 8, 
August 14, 1855] 
[Reported 2 Macq. 435; 26 L.T.O.S. 111] 
B Solicittor—Lien—Hatent of lien—Costs of action by solicitor against client to 
obtain payment of costs. 

If a solicitor has a lien upon his client’s deeds for costs incurred by him, 
the client upon application refuses to pay those costs, and the solicitor is driven 
to bring an action to recover them, the lien extends as well to the costs of 
enforcing the bill of costs as to the costs incurred by the client. 

Solicitor—Lien—Mortgage—Solicitor acting for mortgagor and mortgagee—Duty 
to disclose lien on mortgaged property. 

A solicitor who has a lien upon the title-deeds of his client’s estate and is 
retained by a lender to prepare a security for money to be advanced to the 
clent on the security of the estate is bound to inform the lender of the 


D existence of his own lien. 


0 


Notes. As to extent of retaining lien, see 36 Hauspury’s Laws (38rd Edn.) 175; 
and for cases see 43 Dranst (Repl.) 289-290, 298. 


Case referred to: 
(1) Lambert v. Buckmaster (1824), 2 B. & C. 616; 4 Dow. & By.K.B. 1253.2 
E L.J.0.8.K.B. 93; 107 E.R. 518; 48 Digest (Repl.) 289, 3053. 


Appeal by Gray, a solicitor, from a decision of the Court of Session in Scotland. 
From 1827 to 1888, the appellant acted as solicitor to Charles Cunningham, and 
as such solicitor, he held the title deeds to certain properties owned by Cunning- 
ham. In 1880 Cunningham mortgaged these properties to a Miss Cunningham, 
F and it was alleged by her that in procuring and preparing this mortgage, the 
appellant acted as solicitor to Cunningham and also to herself, but he did not 
disclose to her that he had any lien. In 1836, the appellant delivered a bill of 
costs to Cunningham for acting as his solicitor. Not receiving payment, he brought 
proceedings in the Scottish courts, and recovered judgment for the sum claimed in 
the bill of costs and interest. Cunningham died in 1840. 

@ In the present appeal, the question arose as to the extent of the lien which the 
appellant had acquired against Cunningham, i.e., whether the lien covered the costs 
of the proceedings brought against Cunningham. A further question arose, whether 
the appellant, through his alleged failure to disclose to Miss Cunningham his claim 
to a lien, had lost, as against her, any lien to which he would otherwise have been 
entitled. The report here is confined to these two questions. Other questions 

H were raised in the appeal, in particular the question whether any hen which the 
appellant had acquired against Cunningham in respect of the costs of the pro- 

ceedings to recover payment of the bill of costs was also enforceable against mort- 

gagees of the property, but the law differs in England and Scotland as to how far 

a mortgagor's solicitor can enforce a lien against a mortgagee of his client’s property, 

and the appeal is not reported on this point. The respondents to the appeal were 

Miss Cunningham and other mortgagees of the property. 

Sir Richard Bethell, Q.C., and Anderson, Q.C., for the appellants. 

fiolt, @.C., and Roundell Palmer, Q.C., for the respondents. 

Their Lordships took time for consideration. 

Aug. 14, 1855. LORD CRANWORTH, L.C., having stated the facts, said : 

_ According to the law, certainly of this country (though there is very little authority 

upon this subject), if a solicitor has a lien upon his client’s deeds for costs incurred 
by him, and the client, upon application, refuses to pay those costs, and the 
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solicitor is consequently driven to bring an action, undoubtedly by the law of 
England, though there is no direct authority upon the subject, except a case very 
shortly reported, Lambert v. Buckmaster (1), all principle goes to this, that the 
law of lien must extend as well to the costs of enforcing the bill of costs as to the 
costs incurred by the client himself. 

[Hrs Lorpsurp then dealt with other matters, and continued :] The only remain- 
ing point in this case lies in a very narrow compass—that is, the proposition of 
Miss Cunningham, who disputes the claim of the appellant to any lien against 
her, upon a ground which I think the Court of Session was perfectly right in sus- 
taining in point of law, if the facts had warranted the application of it. What the 
court decided was this, that where there is a borrower and a lender, and the 
solicitor for the borrower acts as solicitor for both parties, he, preparing the 
security for the lender at the expense, as will ordinarily be the case, of the borrower, 
if he has any demand upon the title deeds which belong to the borrower and affect 
his security, he is bound to disclose that fact to him, because otherwise he is 
deceiving his own client by leading the lender, who is as much his client as the 
borrower, to suppose that he is giving him the security of the estate free from 
any lien on his part, whereas in truth he afterwards sets up a right of retention 
against him. The Court of Session held that nothing was more dangerous than 
to allow transactions of this sort; and that where the same law agent acts for 
parties who have conflicting interests, the law must always be taken most strongly 
against him; and consequently they held in this case that there was a personal 
exception against the appellant setting up this lien against Miss Cunningham. As 
regards the law there laid down I entirely concur in the Judgment of the Court 
of Session. 

[His Lorpsuip then reviewed the facts on this issue, and concluded that there 
was no evidence that the appellant had ever undertaken to act as solicitor to Miss 
Cunningham, and consequently the application of the rule of law applied by the 
Court of Session was not warranted by the facts of the case. | 


Appeal allowed in part. 


BOYSE v. ROSSBOROUGH AND ANOTHER 


[House or Lorps (Lord Cranworth, L.C., and other Lords), June 16, 17, 19, 
Wale, 7, 10, 11, 145 15, 1850, March 18, 1857] 


[Reported 6 H.L.Cas. 2; 29 L.T.0:8: 273: 3e) ut. N.o. ele; 
5 W.R. 414; 10 E.R. 1192] 


Will—Setting aside—Need to prove coercion or fraud—Conduct amounting to 
coercion or fraud—Burden of proof—Inference from influence exercised in 
other transactions. 

Influence, to be undue within the meaning of any rule of law which would 
make it sufficient to vitiate a will, must be an influence exercised either by 
coercion or by fraud. In the interpretation of these words some latitude must be 
allowed. ‘To come to the conclusion that a will has been obtained by coercion it 
is not necessary to establish that actual violence has been used or even 
threatened. The conduct of a person in vigorous health towards one feeble 
in body, even though not unsound in mind, may be such as to excite terror and 
make him execute as his will an instrument which, if he had been free from 
such influence, he would not have executed. Imaginary terrors may have been 
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created sufficient to deprive him of free agency. A will thus made may pos- 
sibly be described as obtained by coercion. So as to fraud: if a wife by 
falsehood raises prejudices in the mind of her husband against those who 
would be the natural objects of his bounty, and by contrivance keeps him 
from intercourse with his relatives, to the end that the impressions which 
she knows he has formed to their disadvantage may never be removed, such 
contrivance may be equivalent to positive fraud and may render invalid any 
will executed under false impressions thus kept alive. 

When once it has been proved that a will has been executed with due 
solemnities by a person of competent understanding, and apparently a free 
agent, the burden of proving that it was executed under undue influence is on 
the party who alleges it. To discharge this burden it is not sufficient to show 
that the circumstances attending its execution were consistent with the 
hypothesis of its having been obtained by undue influence. It must be shown 
that they were inconsistent with a contrary hypothesis. Further, it must be 
proved that the undue influence was exercised in relation to the will itself, not 
in relation to other matters or transactions. But this principle must not be 
carried too far. Where the court sees that, at or near the time when the will 
sought to be impeached was executed, the alleged testator was, in other impor- 
tant transactions, so under the influence of the person benefited by the will 
that he was not a free agent, but was acting under undue control, the circum- 
stances may be such as fairly to warrant the conclusion, even in the absence 
of evidence bearing directly on the execution of the will, that in regard to that 
also the same undue influence was exercised. 


Notes. Considered: Parfitt v. Lawless (1872), L.R. 2 P. & D. 462; Boughton v. 
Knight, [1861-73] All E.R.Rep. 40; Hampson v. Guy (1891), 64 L.T. 778; Roe v. 
Nix (1892), 9 T.L.R. 128; Craig v. Lamoureux, [1920] A.C. 849. Referred to: 
Wright v. Wilkin (1859), 4 De G. & J. 141; Baudains v. Richardson, [1906] A.C. 
169. 

As to setting aside a will on the ground of undue influence, see 16 Hauspury’s 
Laws (8rd Edn.) 207-209; and for cases see 23 Diarst (Repl.) 127-135. 


Appeal by the defendants from decrees and orders of the Court of Chancery in 
Ireland. 

The bill was filed in 1849 by the respondents John Thomas Rossborough, now 
John Thomas Rossborough Colclough, and Mary Grey Wentworth, his wife, against 
Thomas Boyse and the appellant Jane Stratford Boyse, his wife, its object being to 
impeach the alleged will of Cesar Colclough, deceased, the former husband of the 
appellant Jane Stratford Boyse. The bill stated that Cesar Colclough died intes- 
tate in August, 1842, without issue, seised in fee of large real estates in Wexford, 
and leaving Mary Grey Wentworth Rossborough, now Mary Grey Wentworth Ross- 
borough Colclough, his heiress-at-law, and that after his decease his widow Jane 
Stratford Boyse, then Jane Stratford Colclough, entered into possession of all the 
estates, claiming to be entitled thereto by virtue of an alleged will of her husband, 
Cesar Colclough, dated Aug. 6, 1842, rather more than a fortnight before his death, 
by which he gave to her all his real and personal estate and made her his sole 
executrix, of which will, or alleged will, she obtained probate in the Prerogative 
Court of Canterbury and also in the Prerogative Court in Ireland. The bill charged 
that this was not the genuine will of Cesar Colclough, but that, if it was in fact 
executed by him, such execution was obtained by Jane Stratford, his wife, by 
means of undue influence exercised by her over him when he was in a state of 
mental imbecility and incapable of resisting her influence, or of exercising any will 
of his own. The bill further stated the marriage of the said Jane Stratford Col- 
clough in 1846 with Thomas Boyse, from whom however she separated within three 
months after the marriage. It further stated that the plaintiffs were desirous of 
proceeding by ejectment to obtain possession of the estates, but were unable to do 
sO inasmuch as at the time of the death of Cesar Colclough the entire lands and 
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premises were, and still were held by tenants under leases for lives, under leases 
for years, or under tenancies from year to year, which tenancies were valid and 
binding tenancies at the time of the death of Cesar/Colclough, and still continued 
so. It was also stated that the premises were also comprised in a term of years, 
still subsisting, created by a settlement, dated Jan. 6, 1846, for securing a jointure 
for Jane Stratford Boyse, and that Thomas Boyse and Jane Stratford Boyse in- 
tended to rely on these outstanding tenancies and terms of years as a bar to any 
ejectment to be brought by plaintiffs for recovery of said premises. 
The prayer of the bill was: 


“That the said alleged will of Aug. 6, 1842, may be set aside and declared null 
and void, and be delivered up to be cancelled, as having been obtained from 
said Cesar Colclough, the alleged testator, by undue influence and misrepresen- 
tation, and as having been executed by him when not capable of exercising 
his judgment in such matters, and, therefore, as not being his genuine last will 
and testament: or, if the court shall think fit, that an issue may be directed to 
the county of Wexford, to try whether the freehold estates of the said Cesar 
Colclough, the alleged testator, were by said alleged will devised or not; and if 
it shall be found that the said estates descended on the plaintiff Mary Grey 
Wentworth Rossborough, as his heiress-at-law, then that the said defendants 
may be ordered to hand over and deliver up to plaintiffs all the deeds, docu- 
ments, title-deeds and papers in their or either of their hands relating to the 
same; and to come to an account with the plaintiffs for all the rents and profits 
of the said lands received by them or either of them, or for their or either of 
their use since the death of the said Cesar Colclough, the alleged testator, and 
pay over to plaintiffs what shall be found due on taking such accounts; or that 
plaintiffs be at liberty to proceed at law by ejectment for recovery of the said 
lands and premises of which the said Cesar Colclough was so seised at the time 
of his decease; and that the said defendants may be restrained from relying on 
the said outstanding tenancies or any outstanding terms of years or temporary 
bars as a defence against plaintiffs’ said proceedings: and that plaintiffs may 
have such further and other relief as to the court may seem meet and the 
circumstances of the case may require.”’ 


A great number of facts were set forth in the bill, for the purpose of showing that 
Jane Stratford had for a long course of years studiously estranged and separated 
Cesar Colclough from his own relatives, and had obtained such an ascendancy over 
his mind that he could not be considered a free agent in the management of his 
affairs. 

The defendants Thomas Boyse and Jane Stratford his wife put in a joint answer, 
insisting on the validity of the will, and denying all fraud or undue influence in 
obtaining it, and they alleged that the testator was of perfect capacity and well 
able to manage his affairs, and that the will was the genuine expression of his own 
unbiased wishes as to the disposal of his property. The answer further stated, that 
on the marriage of the defendants in 1846, a settlement was executed, by which the 
defendant Jane Stratford Boyse became entitled to the whole of the property 
devised to her for her sole and separate use, and the defendants admitted, for the 
purposes of the suit, that the devised estates were then subject to outstanding terms 
and tenants’ leases, which would prevent the plaintiffs from recovering in eject- 
ment. 

At the trial in July, 1852, before PENNEFATHER, B., and a special jury of the county 
of Wexford, a verdict was found that the document was not the last will and 
testament of Cesar Colclough. A motion which was afterwards made in the Irish 
Court of Chancery for a new trial on the ground that the verdict was not warranted 
by the evidence was refused by the Lorp Caancettor. The defendants appealed. 


Sir Frederic Thesiger, Q.C., Rolt, Q.C., and Smythe for the appellants. 
Sir Richard Bethell, Q.C., and Whiteside, Q.C., for the respondents. 


Their Lordships took time for consideration. 
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Mar. 18, 1857. LORD CRANWORTH, L.C., delivered the following opinion in 
which after dealing with a preliminary point as to the jurisdiction of the court 
below, which does not now call for report, continued: In considering the question 
whether the Court of Chancery in Ireland ought to have refused the application 
for a new trial, I must say whether I am entirely satisfied that the whole case 
was explained to and understood by the jury, and that they were thoroughly aware 
of the principles which ought to guide them in coming to a conclusion. The first 
point then is: What was the issue which the jury had to try? The issue to be 
tried was whether a certain paper writing, bearing date Aug. 6, 1842, was the last 
will of Cesar Colclough deceased, the late husband of the appellant. ‘That it bore 
his genuine signature and was signed by him in the presence of and attested by two 
witnesses, in manner required by law, can hardly be said to have been a matter in 
controversy—indeed, no dispute was ever raised on that point. But, though a good 
will, so far as related to its execution and attestation, it yet might not be an 
instrument having any legal validity. For if the person by whom it was made was 
not at the time of making it of sufficient mental capacity to enable him to dispose 
of his property, or, if, having sufficient disposing mind, he executed it under coer- 
cion, or under the influence of fear, or in consequence of impressions created in 
his mind by fraudulent misrepresentations—in none of these cases can the instru- 
ment be properly described as being his will. In the first case, the maker is by 
the hypothesis incapable of having a will. In the other cases supposed, though 
there is a power of willing, yet the instrument will not be, in contemplation of law, 
a true expression of that will. I say, in contemplation of law, for, perhaps, speak- 
ing with strict metaphysical accuracy, the instrument in these latter cases does 
truly express the testator’s will, and the more correct mode of expression would be 
that the law will not give effect to the will of a testator when that will has been thus 
unduly brought about. If I meet a man in the street, and he puts a pistol to my 
breast and threatens to shoot me if I do not give him my purse, and to save my life 
[ yield to his demand, or if a neighbour, meaning to steal my horse, asks me for 
the loan of it, stating that he wants it in order to go to market, and trusting to 
this representation I deliver it to him, and then he rides off and sells it—in both 
of these cases it was my will to hand over the purse and the horse, but the law 
deals with the case as if they had been obtained against my will, my will having 
been the result in the one case of fear, and in the other of fraud. The same 
principles must guide us in determining whether an instrument duly executed 
in point of form, so far as legal solemnities are concerned, is or is not a valid will. 
The inquiries must be—first, was the alleged testator at the time of its execution, 
a person of sound mind? and if he was, then, secondly, was the instrument in 
question the genuine expression of his will, or was it the expression of a will created 
in his mind by coercion or fraud? 

On the first head, the difficulty to be grappled with arises from the circumstance 
that the question is almost always of one degree. There is no difficulty, in the 
case of a raving madman or of a drivelling idiot, in saying that he is not a person 
capable of disposing of property. But between such an extreme case and that of 
a man of perfectly sound and vigorous understanding, there is every shade of 
intellect, every degree of mental capacity. There is no possibility of mistaking 
midnight from noon, but at what precise moment twilight becomes darkness is 
hard to determine. In this case, however, with respect to the ceneral mental 
capacity of Mr. Colclough, I do not apprehend that any question is raised. The 
evidence shows irresistibly that he was a man of superior and cultivated mind, and 
the only question on this head of inquiry is whether, though previously of a strong 
and vigorous understanding, he had or had not become, before Aug. 6, 1842, so 
enteebled as to be incapable of understanding the nature and affect of a will, or 
generally of managing or disposing of property. 

[His Lorpsuip referred to the evidence, and continued :] I shall, therefore, 
assume that Mr. Colclough, when he executed the instrument of Aug. 6, 1842, had 
sufficient mind to enable him to make a will if left to exercise his judgment freely ; 
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and I will consider the other, which is the real point of the case, namely, whether 
the verdict is satisfactory supposing it to have proceeded on the ground that, though 
Mr. Colclough had a disposing mind, yet the document in question cannot be 
considered to be his will by reason of its having been obtained from him by the 
undue influence of his wife. 

The difficulty of deciding such a question arises from the difficulty of defining 
with distinctness what is undue influence. In a popular sense, we often speak of 
a person exercising undue influence over another when the influence certainly is 
not of a nature which would invalidate a will. A young man is often led into dissi- 
pation by following the example of a friend of riper years, to whom he looks up and 
who leads him to consider habits of dissipation as venial and perhaps even credit- 
able. The friend is then correctly said to exercise an undue influence. But u, 
in these circumstances, the young man, influenced by his regard for the friend 
who had thus led him astray, were to make a will and leave to him everything he 
possessed, such a will certainly could not be impeached on the ground of undue 
influence. Nor would the case be altered merely because the friend had urged, or 
even importuned, the young man so to dispose of his property, provided only that 
in making such a will the young man were really carrying into effect his own 
intention formed without either coercion or fraud. I must further remark that 
all the difficulties of defining the point at which influence exerted over the mind 
of a testator becomes so pressing as to be properly described as coercion are greatly 
enhanced when the question is one between husband and wife. The relation 
constituted by marriage is of a nature which makes it as difficult to inquire, as it 
would be impolitic to permit inquiry, into all which may have passed in the 
intimate union of affections and interests which it is the paramount purpose of that 
connection to cherish, and this is the case with which your Lordships have now 
to deal. 

In order, therefore, to have something to guide us in our inquiries on this very 
difficult subject, I am prepared to say that influence, in order to be undue within 
the meaning of any rule of law which would make it sufficient to vitiate a will must 
be an influence exercised either by coercion or by fraud. In the interpretation, 
indeed, of these words some latitude must be allowed. In order to come to the 
conclusion that a will has been obtained by coercion it is not necessary to establish 
that actual violence has been used or even threatened. The conduct of a person 
in vigorous health towards one feeble in body, even though not unsound in mind, 
may be such as to excite terror and make him execute as his will an instrument 
which, if he had been free from such influence, he would not have executed. 
Imaginary terrors may have been created sufficient to deprive him of free agency. 
A will thus made may possibly be described as obtained by coercion. So as to 
fraud: if a wife by falsehood raises prejudices in the mind of her husband against 
those who would be the natural objects of his bounty, and by contrivance keeps 
him from intercourse with his relatives to the end that the impressions which she 
knows he has thus formed to their disadvantage may never be removed, such 
contrivance may, perhaps, be equivalent to positive fraud and may render invalid 
any will executed under false impressions thus kept alive. It is, however, ex- 
tremely difficult to state in the abstract what acts will constitute undue influence 
in questions of this nature. It is sufficient to say that, allowing a fair latitude of 
construction, they must range themselves under one or other of these heads— 
coercion or fraud. One point, however, is beyond dispute, and that is that where 
once it has been proved that a will has been executed with due solemnities by a 
person of competent understanding, and apparently a free agent, the burden of 
proving that it was executed under undue influence is on the party who alleges it. 
Undue influence cannot be presumed, and, looking to the evidence in the present 
case, I am unable to discover evidence warranting the conclusion at which the jury 
have arrived—supposing them to have proceeded on the ground of undue influence. 

That Mr. Colclough might, without any undue influence operating on his mind, 
desire to make a will giving everything to his wife, is a proposition which cannot 
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be controverted. She had been the partner of his life for twenty-four years. He 
had no children. His nearest relative was a first cousin of his father, with whom, 
from whatever cause, he had never had more than slight and casual intercourse. 
His heir presumptive was a second cousin, of whose very existence he does not 
appear to have been aware, being the daughter of another and elder first cousin of 
his father, who had died very many years previously. That he should in these 
circumstances wish to give everything to his wife could surely afford no ground 
for surprise; and one mode, therefore, of looking at this subject is, to consider 
whether, supposing him without the exercise of any sinister influence to have 
entertained such a wish, his conduct would have been that which, according to the 
evidence, he in fact pursued. Supposing, then, that Mr. Colclough on Aug. 6, 1842, 
being as I assume he was, sound in mind, though very infirm in body, entertained 
the wish to give everything to his wife, what is the course which, as a reasonable 
man, he would be likely to pursue? He would merely send for his solicitor, and, 
in the absence of his wife, give him the necessary instructions, and when the will 
was prepared, he would execute it in the presence only of his solicitor and some 
other disinterested witness, for which purpose no one would be more fit than his 
medical attendant. This is precisely the course which he did take. The burden of 
proof at the trial was, therefore, on the respondent to show that, though what was 
done bore the semblance of being the voluntary act of Mr. Colclough, yet it was 
an act which he was induced to perform under the influence of terror or fraud. 
I look in vain for any such evidence. The most I can find—if indeed that can 
be found—is evidence to show that the act done was consistent with the hypothesis 
of undue influence; that the instrument, though apparently the expression of his 
genuine will, might in truth have been executed only in compliance with the threats 
or commands of his wife, or that he had been led to execute it by unfounded pre- 
judices artfully instilled into or cherished in his mind by his wife against those 
who would otherwise have been the probable objects of his bounty. 

But, in order to set aside the will of a person of sound mind, it is not sufficient 
to show that the circumstances attending its execution were consistent with the 
hypothesis of its having been obtained by undue influence. It must be shown that 
they were inconsistent with a contrary hypothesis. Can it be truly said that there is 
any inconsistency here? The undue influence must be an influence exercised in rela- 
tion to the will itself, not an influence in relation to other matters or transactions. But 
this principle must not be carried too far. Where a jury sees that, at and near the time 
when the will sought to be impeached was executed, the alleged testator was, in other 
important transactions, so under the influence of the person benefited by the will that 
he was not a free agent, but was acting under undue control, the circumstances may 
be such as fairly to warrant the conclusion, even in the absence of evidence bearing 
directly on the execution of the will, that in regard to that also the same undue 
influence was exercised. Even allowing the utmost latitude in the application of 
this principle, I feel compelled to say that I do not discover the proof of anything 
sufficient to show undue influence in the obtaining of this will. That Mr Col- 
clough did not execute it under actual duress or coercion is certain. The only 
persons who were witnesses to the execution were Mr. Colclough’s solicitor and 
medical attendant, and their testimony excludes the notion of anything like actual 
force or violence having been made use of to control him. There is no evidence 
to show that his wife knew that he was making his will. Several of the servants, 
indeed, speak to the general conduct of his wife as having been of a violent and 
overbearing character towards him. But this, even supposing them to have had the 
means of forming a just opinion as to Mrs. Colclough’s conduct, is clearly insufficient 
to prove actual coercion in the particular act of making the will, which was certainly 
made and executed by Mr. Colclough apart from his wife, and when she being 
absent could not, even if she wished it, force him to do what he was unwilling to do. 

The question then is whether the evidence shows that, though not under actual 
duress or coercion, he would not have executed the will but from fear of the conse- 
quences which might result to him if she should discover that he had given his 
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property to any one but herself. Assuming that a will so obtained might be set A 
aside as made by coercion, the testimony of the servants is totally insufficient to 
prove such a case. [Hrs Lorpsurp examined the evidence.] I confess that I feel 
very great difficulty in understanding how this will can be impeached on the ground 

of coercion. 

Is there any stronger evidence to show that it was obtained by fraud? That is, 
defining fraud with reference to the circumstances of this case, is there any evidence B 
to show that, in order to induce Mr. Colclough to make this or some similar will, 
Mrs. Colclough represented to him matters to the prejudice of Sarsfield Colclough 
and his family which she knew or believed to be false, or that, knowing him to 
entertain prejudices against his relatives resting on no foundation, she contrived 
by force or artifice to prevent any intercourse with them, fearing that the result 
of any free intercourse would be to cause a reconciliation; and even assuming that C 
such conduct would be sufficient to invalidate the will? I can discover no evidence 
of the sort. Mr. Colclough had, or thought he had, good grounds for entertaining 
very unfriendly feelings towards his family. The suggestion that all these causes 
of aversion had no foundation in fact, but owed their existence to the artful con- 
trivances of Mrs. Colclough, is a suggestion in support of which there is not, in my 
opinion, a tittle of evidence. D 

On these grounds I think that the verdict is one with which the Lord Chancellor 
ought not to have been satisfied, considering that it was to bind the inheritance for 
ever, and that he ought to have directed a new trial. [His Lorpsurp dealt with a 
question arising under the old procedure, and concluded:] The consequence is 
that the order refusing the new trial must be discharged, and the cause remitted 
back to Ireland with a declaration that there ought to be a new trial, with such 
special directions (if any) as the Lord Chancellor may deem it proper to make. 


Appeal allowed. 


BARBER v. BROWN AND ANOTHER 


(Court or Common Pies (Cresswell and Crowder, JJ.), November 11, 14, 1856] 


[Reported 1 C.B.N.S. 121; 26 L.J.C.P. 41; 28 L.T.0.5. 318; 
51 J.P. 294; 3 JurN.S. 18; 5 W.R. 79; 140 HB. 50) 


Mistake—Mistake of fact—Money paid under mistake—Recovery—Rent—fecovery 
by tenant—Set-off by landlord of payments made on tenant’s behalf. 

Money paid for rent under a mistake of fact may be recovered back in an 
action for money had and received, and in the action ground-rents, rates and 
taxes, paid by the defendant in respect of the premises occupied by the 
plaintiff, may be set off, it being shown that the plaintiff must be taken to 
have sanctioned the payments made by the defendant in respect of those 
matters. I 


Notes. Referred to: Anglo-Scottish Beet Sugar Corpn. v. Spalding, U.D.C., 
[1987] 3 All E.R. 330. 

As to the recovery of money paid under a mistake, see 26 Haussury’s Laws (8rd 
Edn.) 921-927; and for cases see 385 Dicust (Repl.) 158 et seq. 


Case referred to: 
(1) Doe v. Hare (1838), 2 Cr. & M. 145; 4 Tyr. 29; 3 L,J.Ex, 173 149 E.R. 708; 


31 Digest (Repl.), 271, 4042. 


A 


C 


D 


LF 
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Also referred to in argument : 
Hasser v. Wallis (1708), 1 Salk. 28. 
Newsome v. Graham (1829), 10 B. & C. 234; 5 Man. & Ry.K.B. 64; 8 L.J.0.8.K.B. 
100; 109 E.R. 487; 85 Digest (Repl.) 168, 541. 
Polhill v. Walter (1832), 3 B. & Ad. 114; 1 L.J.K.B. 92; 110 E.R. 43; 35 Digest 
(Repl.) 41, 344. 
Crockford v. Winter (1807), 1 Camp. 124, N.P.; 12 Digest (Repl.) 6338, 4890. 
Le Neve v. Le Neve (1747), 8 Atk. 646; Amb. 436; 1 Ves. Sen. 64; 26 E.R. 1172; 
20 Digest (Repl.) 835, 669. 
Allen v. Anthony (1816), 1 Mer. 282; 35 E.R. 679, L.C.; 20 Digest (Repl.) 348, 
759. 
Action for money had and received, the sum sought to be recovered being five 
half-yearly payments of rent. The defendants denied liability, and claimed the 
right to set off certain sums. 


Cleasby (Alexander Johnston with him) for the plaintiff. 
Aspland (Oshorne Morgan with him) for the defendants. 
Cur. adv. vult. 


Nov. 14, 1856. CRESSWELL, J., delivered the following judgment of the 
court.—This was an action for money had and received : pleas, never indebted and 
a set-off. The cause was tried before Jervis, C.J., at the sittings after last Trinity 
Term, and the verdict was for the plaintiff, with damages as stated in the declara- 
tion, subject to the opinion of the court upon a Special Case, the material parts of 
which may be shortly stated. 

The plaintiff is a warehouse-keeper, carrying on business in Lower Thames 
Street, London, and the defendants are the executors of John Thackeray, deceased. 
On Jan. 11, 1811, one William Lingham was possessed under two leases, dated 
respectively Aug. 15, 1794, and Jan. 9, 1795, for two certain terms of years, both of 
which expired in Midsummer, 1854, of premises in the city of London, of which 
certain warehouses, called Lingham’s warehouses, formed part. By an indenture of 
that date, in consideration of the sum of £2,000, he granted to John Thackeray an 
annuity for his life and the lives of two other persons, and for the lives of the 
survivors, and for securing the same he demised to John Thackeray the premises, 
including Lingham’s warehouses, for the term of forty-three years from Jan. 10, 
1811. By another indenture of that date, William Lingham, in the like manner 
for a similat consideration, granted an annuity of the same amount to one Ralph 
Ellis, and demised to him the premises for forty-three years to secure that annuity. 

In 1817 the premises and the annuities in the deeds mentioned were assigned 
for the payment of the residue of the leases granted by Lingham, subject to the 
annuities to Thackeray and Ellis, and to the under-leases for securing the same. 
In 1825 Thackeray and Ellis were let into possession of the premises so underlet 
to them. In 1830 the plaintiff became tenant to them of part of the premises, at a 
rent of £550, payable in equal moieties. John Thackeray was the last survivor of the 
cestuis que vie mentioned in his annuity-deed, and died in May, 1851. The defen- 
dants were his executors, and, from the time of his death till the expiration of the 
leases granted to William Lingham, that is, for six half-years, William Ellis, as 
their agent, regularly applied for and received the rent of £550, for the representa- 
tive of Ralph Ellis, and -aecounted for the moities to each of them, deducting 
various sums paid on their account. 

The plaintiff seeks to recover the sums so paid for rent since the death of 
Thackeray, and the defendants claim to set off various sums so paid by their agent 
for them, if the plaintiff shall be held entitled to recover in this action. The 
money paid by the plaintiff was paid under a mistake of fact, and the defendants 
had no right to any such payment. But the defendants say—first, that, to allow 
the plaintiff to recover would be to try his title in an action for money had and 
received ; secondly, according to the facts stated in the Case, it would be inequitable 
to allow the plaintiff to recover the money in an action for money had and received, 
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it being an equitable action; thirdly, they claim to set off various sums of money 
paid by them for ground-rent and rates and taxes. 

As to the first point, we think it is not an action to try a disputed title to the 
land. There is no dispute upon the subject; it is a simple case of money paid 
after the title of the defendants had expired, the fact of it having so expired not 
being in any manner disputed. The second point depends upon the effect of an 
agreement bearing date Oct. 25, 1825. That agreement was in these terms. After 
the death of William Lingham and before his will was proved, the ground-rents due 
from William Lingham in respect of the premises comprised in the annuity-deeds 
being greatly in arrear, an arrangement was come to for discharging the same and 
for other matters, by an agreement bearing date Oct. 25, 1825, between John 
Thackeray and Ralph Ellis and Thomas Lingham and George Augustus Lingham 
and one Richard Ellis (those parties were the executors to William Lingham’s 
will), which agreement was in these terms: 


‘In consideration of each of the undersigned, John Thackeray and Ralph Ellis, 
having, at the instance of and request of us the undersigned Thomas Lingham, 
George Augustus Lingham and Richard Ellis, and each and every of us, agreed 
to advance and pay to Mr. R. Hains, as the agent of the ground landlords of 
the premises on lease to the late William Lingham, half (making together the 
full amount) of the ground-rents due at Michaelmas last, and of one year's 
insurance to that time, each moiety amounting to the sum of £342; and in 
order to induce each of them the said John Thackeray and Ralph Ellis so to do, 
we, the said Thomas Lingham, George Augustus Lingham and Richard Ellis, 
do hereby jointly and severally engage and undertake with each of them the said 
John Thackeray and Ralph Ellis, that the will of the said William Lingham 
shall be proved in the Prerogative Court of Canterbury within fourteen days 
from this time, and that one moiety of the money now due to the estate of 
the said William Lingham from the Commissioners of his Majesty's Customs 
for rent of part of the said premises, and also one moiety of all other rents now 
due and hereafter to accrue due in respect of the said premises, shall in the first 
instance be applied in payment to each of them, the said John Thackeray and 
Ralph Ellis, of his said sum of £342, with interest thereon at the rate of £5 
per cent. per annum from the date of the advancement thereof, and that the 
said leasehold premises shall be chargeable with the same sums and interest. 
And also that both moieties of the same rents and profits shall in the next 
place, and after payment of the ground-rents and taxes payable thereout, be 
applied in the manner following, that is to say: one moiety in payment and 
discharge of the present arrears of the annuity granted to each of them, the 
said John Thackeray and Ralph Ellis, by the said William Lingham, and 
charged upon the same premises, and all the future and growing payments of 
the same annuity ; and that possession of such parts of the said leasehold premises 
as are in hand shall this day be delivered to the said John Thackeray as having 
the prior legal title to the possession or receipt of the rents of the premises; 
but all the rents and profits applicable to the payment of the said annuities, 
or either of them, shall be applied in payment and discharge of both of the said 
annuities pari passu, that is to say, by equal pound rate. And this undertaking 
shall be a sufficient authority and consent and direction to and for the tenants 
of such parts of the said leasehold estates as are in the possession of tenants 
for paying the arrears and future and growing payments of their rents to the 
said John Thackeray, to be by him applied for the purposes aforesaid.’ 


It then provides that the costs and charges of Thackeray and Ellis in certain 
negotiations which led to this agreement, though not exceeding £600, shall be paid 
and discharged out of the rents and profits of the leasehold estates, and shall be a 
charge on the leasehold estates and the rents and profits thereof. Then it concludes 


in these terms : 


A 
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“And that, for the purpose of securing the said several sums of £342 and 
£342, and the said costs and charges, an underlease or underleases (and not an 
assignment by way of mortgage), and at a peppercorn rent, shall at our costs 
and charges be executed to the said John Thackeray and Ralph Ellis respec- 
tively, or to a trustee for them and him respectively; but that the sum to be 
secured to each of them the said John Thackeray and Ralph Ellis, for the 
sum of £342, and his share of such costs and charges, shall not exceed in the 
whole the sum of £942.”’ 


It does not appear that any such underlease was ever made. It was contended, 
and we think rightly contended, that the plaintiff must be taken to have had notice 
of this agreement. 

Then the defendants say that the operation of the agreement was to create an 
equitable charge on the premises leased to William Lingham for the sum of money 
thereby agreed to be paid by Thackeray and Ellis for the arrears of annuities then due, 
and all the future and growing payments of their rents, to John Thackeray, and that 
the sum paid by Thackeray and Ellis in pursuance of the agreement and the arrears 
of annuities now remaining unpaid by far exceed the money sought to be recovered 
in this action. But it appears to us that the agreement in question had not such 
an operation as the defendants now ascribe to it. The agreement shows that up to 
that time Thackeray and Ellis had not been let into possession, nor into the receipt 
of the rents and profits of the premises demised to them to secure their annuities; 
and it recites that the ground-rent payable to Lingham was in arrear; that Thackeray 
and Ellis agreed each to pay £342 of that rent, and in order to enable them to do 
so, Lingham’s executors agreed to prove his will; that the rents of the premises 
should be applied first to the payment of those sums, and the leasehold premises 
should be chargeable with those sums, and the residue of the rents, after paying 
the ground-rents and the rates and taxes, should be applicable to the payment of 
the annuities granted to Thackeray and Ellis; and it then provided for giving 
possession to Thackeray of such parts of the premises and the payments to them 
of such parts as were realised. Further, it provided that the costs of the agree- 
ment, not exceeding £600, should be paid out of the rents which should be charged 
on the said leasehold estates, and it concludes that the underlease should be for 
the purpose of securing £342 and £342, and the costs. There is not one word 
about that underlease being made to secure any arrears of annuities. This agree- 
ment is, not that any further charge on the leasehold estates of Lingham should 
be created to secure either the arrears or future payment of annuities, but for 
the two sums of £342 and costs, not exceeding £600. There was to be a further 
charge of an underlease at a peppercorn rent, and it may be taken that that under- 
lease would include the whole of William Lingham’s term. There is no reason 
to suppose the sums to be secured by such underlease are still unpaid. This 
agreement provides that the rent shall be applied in the first place to the payment 
of those sums, and the residue only to the payment of the annuities. The rents 
received before Thackeray’s death would far more than cover those sums. There 
is, therefore, no further equitable charge on the premises to interfere with the right 
of the plaintiff to recover in this equitable action. 

The remaining question relates to the set-off. If the defendants had been in 
possession and had after ejectment been sued for mesne profits, they would have 
been entitled to the allowance of ground-rent, according to Doe v. Hare (1); and 
we think the same principle would extend to the rates and taxes. If, instead 
of being sued for mesne profits, an action had been brought for use and occupation, 
we think the same allowance would be made in estimating the value of the occu- 
pation on the same principle as in this action which is to recover back money paid 
by mistake and without consideration, and it is just and equitable to allow the 
deduction with respect to those payments which, if not made by them, might have 
been claimed by the plaintiff or assignee of the original leases and occupier of the 
premises. ‘To this it may be objected that the defendants cannot show that the 
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money was paid by them at the request, expressed or implied, of the plaintiff. A 
But from the year 1827, when the plaintiff became assignee of the original leases, 
he must have known that he was liable to pay the rent due to the ground landlord, 
and he must be taken to have known, till the agreement of 1825, that Thackeray 
was bound to pay the rent and the rates and taxes out of the rents received by 
him, and he never took upon himself the payment of the ground-rents as assignee 
of the lease or rates and taxes which he was liable to pay as occupier, and must be B 
taken to have sanctioned the continued payment of them by the party to whom 
he paid rent. We are, therefore, enabled to say that this money was paid at the 
request of the plaintiff, and must be allowed by way of set-off. Our judgment 
is that the plaintiff is entitled to recover five half-years’ rent paid by him after the 
death of Thackeray, and the defendants are entitled to set off the ground-rents, 
rates and taxes paid by them in respect of the premises occupied by them. C 


Judgment accordingly. 


WARLOW v. HARRISON 


[Court or Excurquer CrampBer (Willes and Byles, JJ., Martin, Bramwell and K 
Watson, BB.), May 13, June 20, November 26, 1859] 


[Reported 1 BE. & H. 309; 29 L.J.Q.B. 14; 1 .L.T. 211; 
6 Jur.N.S. 66; 8 W.R. 95; 120 E.R. 925] 


Auctioneer—Sale of goods—‘‘Without reserve’’—Undertaking by auctioneer— 
Bidder’s right of action for breach. F 
An auctioneer who puts property up for sale without reserve pledges himself 
that the sale will be without reserve. This contract is made with the highest 
bona fide bidder who, in the case of a breach of it, has a right of action against 
the auctioneer. 


Auctioneer—Authority—Revocation—Right of owner of goods to revoke at any 
time—Indemnity to auctioneer. G 
The owner of goods put up for sale by auction may revoke the auctioneer’s 

authority at any time before the contract is legally complete, but he does so 
at his peril, and if the auctioneer has contracted any liability in conse- 
quence of his employment and the subsequent revocation or conduct of the 
owner, he is entitled to be indemnified. 


di 
Notes. Considered: Mainprice v. Westley (1865), 6 B. & 8S. 420. Distinguished 
Rainbow v. Hawkins, [1904] 2 K.B. 822; McManus v. Fortescue, [1904-7] All 
E.R.Rep. 707; Harris v. Nickerson (1873), L.R. 8 Q.B. 286. Referred to: Johnston 
v. Boyes, [1899] 2 Ch. 73. 
As to the revocation of an auctioneer’s authority and sales ‘‘without reserve,’ 
see 2 Haussury’s Laws (8rd Edn.) 72, 78, 78, 79; and for cases see 3 Dicrst (Repl.) I 


Aaf 72-70. 


bi) 


Cases referred to: | 
(1) Thornett v. Haines (1846), 15 M. & W. 367; 15 L.J.Ex. 230; 7 L.T.0O.8. 264; 


153 E.R. 892; 8 Digest (Repl.) 18, 98. 

(2) Denton v. Great Northern Rail. Co. (1856), 5 B. & B. 860; 25 L.J.Q.B. 129; 
96 L.T.0.8. 216; 20 J.P. 488; 2 Jur.N.8. 185; 4 W.R. 240; 119 E.R. 701; 
8 Digest (Repl.) 108, 703. 
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_A Also referred to in argument : 





Robinson v. Wall (1847), 2 Ph. 872; 16 L.J.Ch. 401; 9 L.T.O.8. 389; 11 Jur. 577; 
41 E.R. 986; 8 Digest (Repl.) 13, 99. 

Bexwell v. Christie (1776), 1 Cowp. 395; 98 E.R. 1150; 8 Digest (Repl.) 18, 93. 

Payne v. Cave (1789), 8 Term Rep. 148; 100 E.R. 502; 8 Digest (Repl.) 20, 148. 

Cooke v. Oxley (1790), 3 Term Rep. 653; 100 E.R. 785; 12 Digest (Repl.) 67, 367. 

Jones v. Nanney (1824), M’Cle. 25; 13 Price, 76; 148 E.R. 11; 3 Digest (Repl.) 
40, 285. 

Warwick v. Slade (1811), 8 Camp. 127, N.P.; 12 Digest (Repl.) 589, 4560. 
Gerard %, Bares (1803), 2 B. & B: 476; 22 L.3.Q.B. 364; 22 L.T.0.8. 64; 17 Jur, 
1097; 1 W.R. 383; 1 C.L.R. 868; 118 E.R. 845; 9 Digest (Repl.) 125, 673. 
Simon v. Motivos (1766), 3 Burr. 1921; 1 Wm. Bl. 599; 97 E.R. 1170; 3 Digest 
(Beplaicl, oo. 

Seymour v. Maddox (1851), 16 Q.B. 326; 20 L.J.Q.B. 827; 16 L.T.0.8S. 887; 15 
Jur. 723; 117 E.R. 904; 34 Digest (Repl.) 268, 1867. 

Emmerson v. Heelis (1809), 2 Taunt. 88; 127 E.R. 989; 8 Digest (Repl.) 8, 59. 


Appeal by the plaintiff from a decision of the Court of Queen’s Bench (Lorp 
CAMPBELL, C.J., WigHTMAN and Erte, JJ.), reported 1 EK. & E. 295, making absolute 
a rule to enter a nonsuit obtained by the defendant in an action for breach of 
contract. 

The plaintiff by his declaration stated that the defendant exercised and carried on 
the trade and business of an auctioneer, and was retained to sell by public auction 
divers horses; that the defendant caused to be printed and circulated advertisements 
advertising an intended sale by auction on Thursday, June 24, 1858, at No. 1, 
Cheapside, Birmingham of (among other horses) a certain horse, namely : 


“The property of a gentleman, without reserve, Janet Pride, a brown mare 
without white, five years old, by Jago out of Stormy Petrel. For performances 
see ‘‘Racing Calendar.”’ 


The plaintiff attended the sale, and was the highest bidder for the mare so advertised 
to be sold without reserve, and he alleged that thereby the defendant became his 
agent to complete the contract on his behalf for the purchase of the mare, yet the 
defendant did not complete the contract, but refused so to do, whereby the plaintiff 
was deprived of the benefit of the contract and was put to expense in travelling 
with his groom and servants to the sale, and employing a veterinary surgeon to 
examine the mare. The defendant denied liability. 

At the trial, before Sir ALExaNDER CockpurN, C.J., it appeared that the plaintiff 
attended the sale and bid sixty guineas for the mare, and another person imme- 
diately bid sixty-one guineas. This person was Mr. Henderson, the owner of the 
mare. The plaintiff having been informed that the last bidder was the owner, 
declined to bid further, and thereupon the defendant knocked down the mare to 
Mr. Henderson for sixty-one guineas, and entered his name as purchaser in the gale- 
book. 

The plaintiff went at once into the auctioneer’s office, saw Mr. Bretherton and 
Mr. Henderson, and claimed the mare from Mr. Bretherton as he was the highest 
bona fide bidder and the mare had been advertised to be sold without reserve. 
Mr. Henderson said: ‘‘I bought her in, and you shall not have her. I’gave £130 
for her, and it is not likely I am going to sell her for £63.’’ On the same day the 
plaintiff tendered to the defendant £63 in sovereigns as the price of the mare, and 
demanded her. The defendant refused to receive the money or deliver the mare, 
stating that he had knocked her down to the highest bidder, and he could not 
interfere in the matter. There was evidence that the plaintiff had notice that the 
following were among the conditions of sale : 


“The highest bidder to be the buyer; and if any dispute arise between two or 
more bidders before the lot is returned into the stables, the lot so disputed shall 
be put up again, or the auctioneer shall declare the purchaser... (iii) The 


622 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


purchaser being declared, must immediately give in his name and address with 
(if required) a deposit of 5s. in the pound on account of his purchase, and pay 
the remainder before such lot or lots are delivered. . . . (viii) Any lot ordered 
for this sale, sold by private contract by the owner, or advertised without 
reserve and bought by the owner, to be liable to the usual commission of 2 
per cent.”’ 


At the trial a verdict was entered for the plaintiff for £5 5s. damages, and leave 
was given to amend the declaration if the court should think fit. Leave was 
also given to the defendant to move to enter a nonsuit. The Court of Queen’s 
Bench made the rule absolute to enter a nonsuit, and the plaintiff appealed. 


Macaulay, Q.C. (Isaac Spooner with him), for the plaintiff. 
Field (Mellor with him) for the defendant. 


Cur. adv. vult. 


Nov. 26, 1859. MARTIN, B., delivered the judgment of WATSON, B., 
BYLES, J., and himself, in which after stating the facts he continued: Upon the 
pleadings, as they stand, we think the judgment of the Court of Queen’s Bench 
is right, and that the defendant is entitled to the verdict upon the issue whether 
or not he became the plaintiff’s agent as alleged. There is, however, a power given 
to the court to amend, and it has been held that the power extends to the Court of 
Appeal, and we think that we ought to exercise it largely in order to carry out 
the object of the Common Law Procedure Acts, 1852 and 1854, namely, to deter- 
mine the real question in controversy between the parties in the existing suit. 

Upon the facts of the case, it seems to us that the plaintiff is entitled to recover. 
In a sale by auction there are three parties, namely, the owner of the property 
to be sold, the auctioneer, and the portion of the public who attend to bid, which 
includes the highest bidder. In this, as in most cases of sale by auction, the 
owner’s name was not disclosed; he was a concealed principal. The names of the 
auctioneers, of whom the defendant was one, alone were published, and the sale 
was announced by them to be ‘‘without reserve.’’ This, according to all the cases, 
both at law and in equity, means that neither the vendor nor any person on his 
behalf may bid at the auction, and that the property shall be sold to the highest 
bidder whether the sum bid be equivalent to the real value or not. For this 
position see Thornett v. Haines (1) [By s. 58(8) of the Sale of Goods Act, 1893, 
where a sale by auction is not notified to be subject to a right to bid on behalf 
of the seller it shall not be lawful for the seller or any person on his behalf to bid 
at the sale.]}. We cannot distinguish the case of an auctioneer putting up property 
for sale upon such a condition from the case of the loser of property offering a 
reward, or that of a railway company publishing a time-table stating the times 
when and the places to which the trains run. It has been decided that the person 
giving information advertised for, or a passenger taking a ticket may sue as upon 
a contract with him: Denton v. Great Northern Rail. Co. (2). 

Upon the same principle, it seems to us that the highest bona fide bidder at an 
auction may sue the auctioneer as upon a contract that the sale shall be without 
reserve. We think that the auctioneer who puts property up for sale upon such a 
condition pledges himself that the sale shall be without reserve, or, in other words, 
contracts that it shall be so, and that this contract is made with the highest bona 
fide bidder, who, in case of a breach of it, has a right of action against the auc- 
tioneer. 

The case is not at all affected by s. 17 of the Statute of Frauds [replaced by s. 4 
of Sale of Goods Act, 1893, which was repealed by Law Reform (Enforcement of 
Contracts) Act, 1954], which relates only to direct sales, and not to contracts 
relating to or connected with them. Neither does it seem to us material whether 
the owner or a person on his behalf bids with the knowledge or privity of the 
auctioneer. We think that the auctioneer has contracted that the sale shall be 


ir 


without reserve, and that the contract is broken upon a bid being made by or on ~ 
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behalf of the owner, whether it be during the time when the property is under the 
hammer or whether it be the last bid on which the property is knocked down. In 
either case the sale is not ‘‘without reserve,’’ and the contract of the auctioneer 
is broken. 

We entertain no doubt that the owner may at any time before the contract is 
legally complete interfere and revoke the auctioneer’s authority, but he does so at 
his peril, and if the auctioneer has contracted any liability in consequence of his 
employment and the subsequent revocation or conduct of the owner, he is entitled 
to be indemnified. 

We do not think that the conditions of sale stated in the case (assuming the 
plaintiff to be taken to have had notice of them) affect it. As to the first, Mr. Hender- 
son could not be the buyer. He was the owner, and, if that be material, there is 
ample evidence that the defendant knew him to be such. Indeed, we think he ought 
not to have taken his bid, but to have refused it, stating as his reason that the sale 
was without reserve. We feel inclined to differ from the view of the Court of 
Queen’s Bench in this, that we rather think the bid of Mr. Henderson was not a 
revocation of the defendant’s authority as auctioneer. 

The third condition has nothing to do with the case, and the eighth condition 
only provides, that, if on a sale without reserve the owner act contrary to the 
conditions, he must pay the usual commission to the auctioneer. For these reasons, 
if the plaintiff think fit to amend his declaration, he, in our opinion, is entitled to 
the judgment of the court. 


WILLES, J. -, and myself do not express 
any dissent from the judgment which has just been delivered by Marttn, B., but we 
prefer putting our judgment upon the ground that the conduct of the parties is 
strong evidence to show that the auctioneer had not authority to sell without 
reserve, that he was without such authority ab initio, and that his conduct is 
evidence that that was so. If that view be correct, there ought to be a count 
added in the amendment, stating an undertaking by the auctioneer that he 
had authority to sell without reserve, and a breach of that undertaking. Suffice it 
to say, the result is the same, but Bramwet1, B., and I prefer putting our judgment 
on that ground. We do not express any ean from what Martin, B., has said, 
but we see our way more clearly in coming to the same conclusion upon nw: ground 
I have stated. The rule will be that the plaintiff be at liberty to amend and 
proceed to a new trial. I don’t know which party it was who was unwilling to 
have a stet processus entered, but it seems to me that that would be a proper 
ending of the case. 





Appeal allowed. 
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A 
HARMER v. CORNELIUS 
[Court or Common Pieas (Williams, Willes and Byles, JJ.), June 18, July 5, 
1858] 
[Reported 5 C.B.N.S. 236; 28 L.J.C.P. 85; 32 L.T.0.8. 62; 
22 J.P. 724; 4 Jur.N.S. 1110; 6 W.R. 749; 141 E.R. 94] B 


Master and Servant—Contract of service—Termination—Summary dismissal— 
Misconduct—Incompetence of servant to do skilled work undertaken by him. 
When a person who holds himself out to do certain work is employed to 

do that work for a specified period there is on his part an implied warranty 

that he is reasonably competent to do the work. If he is found to be incom- CG 
petent, his failure to afford the requisite skill is a breach of legal duty, and, 
therefore, misconduct, and his employer is entitled to dismiss him before the 

end of the period for which he was engaged. 


Notes. Section 1 of the Contracts of Employment Act, 1963, which provides for 
a minimum period of notice to terminate a contract of employment, excludes (by 
sub.-s. (6)) from the provisions of that section a right which either party had to D 
treat the contract as terminable without notice by reason of such conduct by the 
other party as would have enabled him so to treat it before the passing of the 
Act (48 Hatsspury’s Statutes (2nd Edn.) 276). 

Considered: Lister v. Romford Ice and Cold Storage Co., [1957] 1 All E.R. 125. 
Referred to: Cuckson v. Stones (1858), 1 E. & E. 248; Semtex, Ltd. v. Gladstone, 
[1945] 2 All E.R. 206; Harvey v. R. G. O'Dell, Etd., [1958] 1 All E.R. 657. K 

As to the dismissal of a servant on the ground of incompetence, see 25 Hauspury’s 
Laws (8rd Edn.) 486; and for cases see 34 Diarst (Repl.) 82. 


Cases referred to: 
(1) Jenkins v. Betham (1855), 15 C.B. 168; 3 C.L.R. 873; 24 LJ.C.P. 94; 24 
L.T.0.8. 272; 1 Jur.N.S, 287; 3 W.R. 283; 189 E.R. 384; 438 Digest 1044, J 
13. | 
(2) Spain v. Arnott (1817), 2 Stark, 256, N.P.; 84 Digest (Repl.) 78, 503. 


Also referred to in argument: 

Ditcham v. Bond (1814), 2 M. & S. 486; 3 Camp. 526 n.; 105 E.R. 448; 34 Digest 
(Repl.) 224, 1627. 

Burgess v. Beaumont (1844), 8 Scott, N.R. 668; 14 L.J.C.P. 13. G 

Keates vy. Harl of Cadogan (1851), 10 C.B. 591; 20 L.J.C.P. 76; 16 1.1.0.8. 367; 
15 Jur. 428; 188 E.R. 234; 81 Digest (Repl.) 191, 3220. 

Sutton v. Temple (1848), 12 M. & W. 52; 138 L.J.Ex. 17; 2 L.T.O.8. 150; 7 Jur. 
1065; 152 E.R. 1108; 31 Digest (Repl.) 194, 3252. 

Cornfoot v. Fowke (1840), 6 M. & W. 358; 9 L.J.Ex. 297; 4 Jur. 919; 151 E.R. 


450; 81 Digest (Repl.) 192, 3229. H 
Ormrod v. Huth (1845), 14 M. & W. 651; 14 L.J.Ex. 366; 5 L.T.O.S. 268; 153 
E.R. 686, Ex. Ch.; 39 Digest (Repl.) 5388, 740. 
De Medina v. Norman (1842), 9 M. & W. 820; 11 L.J.Ex. 320; 152 E.R. 347; 
30 Digest (Repl.) 418, 618. 
Lawrence v. Knowles (1839), 5 Bing.N.C. 899; 2 Arn. 438; 7 Scott, 381; 8 L.J.C.P. I 


910; 182 E.R. 1152; 9 Digest (Repl.) 369, 2355. 

Hibblewhite v. M‘Morine (1840), 6 M. & W. 200; 9 L.J.Ex. 217; 4 Jur. 769; 
151 E.R. 380; sub nom. Hebblewhite v. M’Morine, 2 Ry. & Can. Cas. 51; 
10 Digest (Repl.) 1280, 8644. 


Rule Nisi obtained by the defendant to enter verdict for him in an action for 
wrongful dismissal. 

The plaintiff by his declaration stated that in consideration of the plaintiff 
entering into the service of the defendant in the capacity of a painter, on the terms 
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that he was to work from eight o'clock in the morning to six o’clock in the evening 
each day of the plaintiff's engagement, that the defendant should retain him in his 
service in the capacity aforesaid for more than a month, and would pay him for his 
said services at the rate of £2 10s. per week during the continuance of such service. 
The defendant promised to fulfil those terms; and the plaintiff entered into 
the defendant’s service in the aforesaid capacity and terms, and although the 
plaintiff was ready and willing to continue in the defendant’s service in the capacity 
aforesaid, the defendant did not and would not retain the plaintiff in his service 
for more than a month, but wrongfully discharged him. 

The defendant pleaded, by his second plea, that the plaintiff was not ready and 
willing as alleged; and by his sixth plea that the defendant was induced to make 
the promise mentioned in the declaration by the false and fraudulent representation 
of the plaintiff that he was competent to perform the service for which he was 
engaged, whereas the plaintiff was quite incompetent to perform such service, and 
the defendant, as soon as he discovered the said fraud and the plaintiff's incom- 
petency, rescinded the contract, and discharged the plaintiff from his said service 
without having derived any benefit therefrom. 

At the trial before Witiiams, J., and a jury, the evidence showed that the 
plaintiff expressly represented that he possessed the requisite skill. The jury found 
that the plaintiff was incompetent, but that he did not fraudulently represent that 
he was competent. A verdict was entered for the plaintiff, with leave to the 
defendant to move to enter the verdict for him. The defendant obtained a rule 
accordingly. 


Needham, for the plaintiff, showed cause against the rule. 
D. Keene (with him S. Temple, Q.C.), for the defendant, supported the rule. 


Cur. adv. vult. 


July 5, 1858. WILLES, J., delivered the following judgment of the court.—The 
question in this case is whether, when a person is employed to do work which 
requires skill, and he undertakes it without having skill to do it, he can be dismissed 
by the person who employs him, or whether he is bound to go on with the work. 
We are of opinion that he is liable to be discharged, and that this rule must be 
made absolute. 

When a skilled labourer, artisan or artist is employed, there is on his part an 
implied warranty that he is of skill reasonably competent to the task he undertakes. 
Spondes peritiam artis. Thus, if an apothecary, a watchmaker, or an attorney be 
employed for reward, they each impliedly undertake to possess and exercise reason- 
able skill in their several arts. The public profession of an art is a representation 
and undertaking to all the world that the professor possesses the requisite ability 
and skill; see the observations of Jmrvis, C.J., in Jenkins vy. Betham (1) (15 C.B. at 
p. 189), An express promise or express representation in the particular case is 
not necessary, It may be that, if there is no general and no particular representa- 
tion of ability and skill, the workman undertakes no responsibility. If a gentle- 
man, for example, should employ a man who is known never to have done anything 
but sweep a crossing, to clean and mend a watch, the employer would probably 
be held to have undertaken all risk himself. But in the case under consideration 
the correspondence shows, in addition to the implied representation, an express and 
particular representation by the plaintiff that he did possess the requisite skill. 

The next question is this: supposing that, when the skill and competency of the 
party employed are tested by the employment, he is found to be utterly incompetent, 
is the employer bound, nevertheless, to go on employing him to the end of the term 
for which he is engaged, notwithstanding his incompetency? This is a question, 
upon which we have been furnished by the Bar with no authority, probably beeause 
such labour, being seldom retained for a long time certain, the question has not 
often arisen. It seems, however, very unreasonable that an employer should be 
compelled to go on employing a man who, having represented himself as competent, 
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turns out to be incompetent. An engineer is retained by a railway company to 
drive an express train for a year, and is found incompetent to drive or regulate the 
locomotive—are the railway company still bound under pain of an action to entrust 
the lives of thousands to his dangerous and demonstrated incapacity? A clerk is 
retained for a year to keep a merchant’s books, and it turns out that he is ignorant, 
not only of book-keeping, but not sufficiently skilled in arithmetic—is the merchant 
bound to continue him in his employment? Misconduct in a servant is, according 
to every day’s experience, a justification of a discharge. The failure to afford the 
requisite skill which had been expressly or impliedly promised is a breach of legal 
duty, and, therefore, misconduct, the rule of civil law imperitia adnumeratur applies. 

We may add that a precedent of a plea founded on the implied condition of 
competency is to be found in the late Mr. Currry’s work on PieapiNne, edited by 
Mr. Prarson, p. 368. In Spain v. Arnott (2), Lorp ELLENBorovUGH, speaking of a 
servant who had refused to perform his duty, says: ‘‘The master is not bound to 
keep him on as a burdensome and useless servant to the end of the year.’’ It 
appears to us that there is no material difference between a servant who will not, 
and a servant who cannot, perform the duty for which he was hired. For these 
reasons we think that the substantial part of the plea was proved, and that the 
rule must be made absolute. 


Rule absolute. 


TURRILL v. CRAWLEY 


[Court oF QuEEN’s Bencu (Lord Denman, C.J., Patteson, Coleridge and Wight- 
man, JJ.), January 26, 1849] 
[Reported 18 Q.B. 197; 18 L.J.Q.B. 155; 12 L.T.O.S8. 398; 
18 Jur. 8783 13: J.P. 747; 116 GR: 1238] 


Inn—Innkeeper—Lien—Goods not property of the guest—Carriage. 

The plaintiff sought to recover a carriage from the defendant, an innkeeper, 
which the defendant claimed to be entitled to retain in satisfaction of the 
bill of a guest, who had brought the carriage to the inn. The defendant had 
thought that the carriage belonged to the guest, but it had been hired to her 
by the plaintiff. 

Held: there was no distinction, on an innkeeper’s exercise of his right of 
lien, between the goods of a guest and the goods of a third party in the apparent 
possession of a guest; in the present case there was a distinct charge for housing 
and caring for the carriage, the lien was reasonable, and the defendant was 
entitled to exercise it; and, therefore, the action failed. 


Notes. Section 2(2) of the Hotel Proprietors Act, 1956, excludes from the inn- 
keeper’s right of lien a guest’s horse or vehicle, but the principle of the present 
decision will apply to goods not excepted by the subsection. 

Considered: Threfall v. Borwick (1872), L.R. 7 Q.B. 711. 

As to the extent of an innkeeper’s lien in respect of goods not those of his guest, 
see 21 Haussury’s Laws (8rd Edn.) 465; and for cases see 29 Dicrest (Repl.) 24 
et seq. For the Hotel Proprietors Act, 1956, s. 2, see 86 Hatspury’s STATUTES 
(2nd Edn.) 467. 


Cases referred to: 
(1) Robinson v. Walter (1617), 3 Bulst. 269; Poph. 127; 1 Roll. Rep. 449; 
81 E.R. 227; 29 Digest (Repl.) 7, 66. 
(2) Johnson v. Hill (1822), 3 Stark. 172, N.P.; 29 Digest (Repl.) 26, 297. 
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Also referred to in argument : 
Thompson v. Lacy (1820), 8 B. & Ald. 283; 106 E.R. 667; 29 Digest (Repl.) 2, 3. 
fi. v. Ivens (1835), 7 C. & P. 218; 29 Digest (Repl.) 8, 78. 

Jones v. Tyler (1834), 1 Ad. & El. 522; 3 Nev. & M.K.B. 576; 3 L.J.K.B. 166; 
110 E.R. 1807; 29 Digest (Repl.) 18, 161. 

Beedle v. Morris (1609), Cro. Jac. 224; 79 E.R. 194; sub nom. Bedle v. Morris, 
Yelv. 162; 29 Digest (Repl.) 14, 173. 

Yorke v. Grenaugh (1703), 2 Ld. Raym. 866; 92 E.R. 97; sub nom. York v. Grind- 
stone, 1 Salk. 888; 29 Digest (Repl.) 6, 51. 

Gelley v. Clerk (1607), Cro. Jac. 188; Noy, 126; 4 Bac. Abr. 448; 79 E.R. 164; 
29 Digest (Repl.) 5, 43. 

Francis v. Wyatt (1764), 3 Burr. 1498; 1 Wm. Bl. 483; 97 E.R. 947; 18 Digest 
(Repl.) 282, 290. 

Bevan v. Waters (1828), 3 C. & P. 520; Mood. & M. 235, N.P.; 32 Digest (Repl.) 
259, 54. 

Stirt v. Drungold (1617), 8 Bulst. 289; 81 E.R. 242; 29 Digest (Repl.) 26, 302. 

Binns v. Pigot (1840), 9 C. & P. 208, N.P.; 29 Digest (Repl.) 26, 298. 


Rule Nisi obtained by the plaintiff to enter a verdict in an action of trover brought 
by the plaintiff, a coachmaker in Long Acre, against the defendant, an innkeeper, 
who kept an hotel at Norwood, to recover a carriage which the defendant had 
claimed to retain in satisfaction of a bill due to him from a guest, a Miss Jerdan, 
who had been staying at the hotel, and who had brought with her this carriage, 
which she had hired of the plaintiff, but which the defendant believed to be her 
own. 

At the trial before CoLeripcr, J., and a jury a verdict was directed for the 
defendant, upon a plea which alleged that the plaintiff was not possessed of the 
carriage at the time of the alleged conversion thereof by the defendant, but leave 
was given to the plaintiff’s counsel to move to set it aside, and enter the judgment 
in his favour on that issue. A rule was accordingly obtained by the plaintiff. 


Martin and Hayes for the defendant showed cause against the rule. 
Whateley and Hance supported the rule. 


LORD DENMAN, C.J.—If an innkeeper has a right to detain any of the goods 
of a guest for the whole of the expenses incurred by that guest, then it is clear 
that the defendant is right in this case, and if he is entitled to detain any particular 
thing for the expenses of that thing, then also he is right. On the first point I 
shall say nothing. I do not think it necessary here to decide the general matter. 
But on the second point I have no doubt. There is money expended on the carriage. 
It is placed in a carriage-house, which is a place of value, a place for which rent is 
paid, and as that rent was not tendered to this defendant, he is not bound to part 
with the carriage. 


PATTESON, J.—I am of the same opinion. There is a charge in the bill for 
the standing of this carriage, for which there is unquestionably a lien. It is not 
necessary to say more. The ground on which the rule was granted was to 
ascertain how far this right of lien extended, and whether it attached to a carriage 
brought into the inn by a guest, but not actually belonging to him. Here it was 
suggested that the time for which the guest had hired the carriage had expired 
when the detainer took place, but that turn out not to be so, for when the carriage 
was detained the term of hiring still existed. If, then, the lien once attached, it 
is difficult to say that the owner of the carrlage may now be permitted to say that 
the lien has come to an end. 


LORD DENMAN, C.J. 


COLERIDGE, J.—I am of the same opinion. It now seems to be clear that 
there is no distinction, with respect to an innkeeper’s exercise of his right of 
lien, between the goods of a guest and the goods of a third person in the apparent 





There is no doubt upon that point. 
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possession of a guest. Robinson v. Walter (1) is a sufficient authority for that A 
proposition, which is reasonable in itself; and as it seems to me in proportion as a 
proposition is reasonable in that proportion is there less authority required to 
support it. Then that being so, the question here is whether this right of lien 
existed in the present case. I am of opinion that it did, and that the same 
principle is applicable to the case of a carriage as to that of a horse. 

There are many things which may be good law, and yet which have not been B 
formally decided. Counsel supporting the rule says that the burden of maintaining 
this doctrine of lien is upon those who say that it exists; but the answer to that 
is, that the decision of courts proceed according to the wants of the times; and 
that in former times circumstances did not necessarily give rise to such a question 
as the present. Circumstances have altered now. A carriage now is in the situation 
in which a horse was in former times. A horse was, and a carriage is, the common (i 
means of travelling. I cannot therefore, say that, when this person came to the 
defendant’s hotel with a carriage, she was in a Aiorons position from a penn alin 
in former times coming with a hie! 

This carriage is taken in, and if taken in, it must be taken care of. The inn- 
keeper must keep it in re More than that, he must take care of it, clean it, 
and keep it fit for the use of the guest, and for doing these things there is a distinct D 
charge made in the bill. If the innkeeper would be justified in detaining the horse 
for its keep and for the care bestowed upon it, he may detain it for the housing and 
the care of the carriage. 


WIGHTMAN, J.—The doubts upon questions of lien have from time to time 
become less, and it now appears to be settled law that the innkeeper is not bound FR 
to inquire whether the property brought by a guest really belongs to that guest 
or not. In Johnson v. Hill (2), it was stated by counsel that if a robber brought 
a horse, which he had stolen, to an inn, the innkeeper would be entitled to a lien 
upon it; and AsppotrT, L.C.J., said that he had no doubt of the law being as it was 
stated. There does not appear to be any distinction between a carriage and a 
horse, so far as the lien is concerned. Here there is a distinct charge for taking Ff 
care of the carriage, and the lien here is a reasonable lien. 


Rule discharged. 
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CASHILL v. WRIGHT 
[Court oF QueeNn’s Bencn (Lord Campbell, C.J., Wightman, Erle and Crompton, 
JJ.), April 28, July 8, 1856] 
{ Reported 6 E. & B. 891; 27 L.T.O.S. 283; 20 J.P. 678; 
2 Jur.N.S. 1072; 4 W.R. 709; 119 E.R. 1096] 


Inn—Liability for loss of quest’s goods—Negligence of guest. 

A guest at an inn placed his watch and money on a table in his bedroom 
and left the door of the room open all night so that the things on the table were 
visible from outside. While the guest was asleep, this property was stolen 
by a thief who had been let in during the night and who left two hours later. 
In an action by the guest against the landlord to recover in respect of the loss, 

Held: in a case like the present the goods remained in the charge of the 
innkeeper and under the protection of the inn so as to make the innkeeper liable 
as for a breach of duty unless the negligence of the guest occasioned the loss so 
that it would not have happened had the guest used such ordinary care as a 
prudent man might reasonably be expected to have taken in the circumstances. 


Notes. Considered: Filipowski v. Merryweather (1860), 2 F. & F. 285. Fol- 
lowed: Oppenheim v. White Lion Hotel Co. (1871), L.R. 6 C.P. 515. Considered : 
Gee, Walker and Slater, Ltd. v. Friary Hotel (Derby), Ltd. (1949), 66 (pt. 1), 
T.L.R. 59. Referred to: Spice v. Bacon (1877), 86 L.T. 896; Medawar v. Grand 
Hotel Co., [1891-4] All E.R.Rep. 571; Newman v. Bourne and Hollingsworth 
(1915), 31 T.L.R. 209; R. v. Bateman, [1925] All E.R.Rep. 45; Shacklock v. 
Ethorpe, Ltd., [1939] 3 All E.R. 872; Gresham v. Lyon, [1954] 2 All E.R. 786. 

As to an innkeeper’s liability for guest’s property, see 21 Hansnury’s Laws (8rd 
Hdn.) 451 et seq., and for circumstances in which such liability may be limited 
by statute, see ibid. 458, and the Hotel Proprietors Act, 1956, s. 2 (86 Haussury’s 
STaTuTes (2nd Edn.) 467); and for cases see 29 Diaest (Repl.) 15-19. 


Cases referred to in argument: 

Armistead v. Wilde (1851), 17 Q.B. 261; 20 L.J.Q.B. 524; 17 L.T.O.S. 155: 16 
J.P. 5; 15 Jur. 1010; 117 E.R. 1280; 29 Digest (Repl.) 17, 198. 

Calye’s Case (1584), 8 Co. Rep. 82a; 77 E.R. 520; sub nom. Windham and Meads 
Case, 4 Leon. 96; 29 Digest (Repl.) 2, 1. 

Burgess v. Clements (1815), 1 Stark. 249, n.; 4 M. & S. 306; 105 E.R. 848; 29 
Digest (Repl.) 17, 197. 

Richmond v. Smith (1828), 8 B. & C. 9; 2 Man. & Ry.K.B. 235; 6 L.J.0.8.K.B. 
279; 108 E.R. 946; 29 Digest (Repl.) 18, 159. 

Wilson v. Brett (1843), 11 M. & W. 113; 152 E.R. 787; 36 Digest (Repl.) 10, 28. 

Farnworth v. Packwood (1816), 1 Stark. 249; Holt, N.P. 209, N.P.; 29 Digest 
(Repl.) 18, 157. 


Rule Nisi obtained by the defendant to enter a verdict and for a new trial of 
an action tried in the Borough Court of Manchester, by the Recorder of Manchester, 
and brought by the plaintiff, a guest at an inn, against the defendant, the landlord, 
to recover the value of a gold watch and four sovereigns stolen while he was a 
guest. 

It appeared that the plaintiff, while at the inn, had shown his money openly in 
the commercial room, and that when he went to bed he placed his watch and 
money on his bedroom table, and left his bedroom door open all night, so that 
the table and that which was upon it could be seen from the outside. After he 
had gone to bed (at four o’clock in the morning), the boots let in a stranger, and 
two hours after, the stranger left the house privately (the boots being asleep at 
the time) having committed the theft of the guest’s property (but of nothing else), 
for which he was afterwards convicted. The recorder, in summing-up, left it to 
the jury to say, ‘‘whether the plaintiff had been guilty of gross negligence, telling 
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them that if he had, the defendant was entitled to their verdict; but if they did not 
think the conduct of the plaintiff amounted to gross negligence, he was entitled to 
their verdict, and they must say to what amount of damage.’’ The jury returned 
a verdict for the plaintiff, with £25 damages. 

A rule was obtained by the defendant calling upon the plaintiff to show cause why 
the verdict found for the plaintiff should not be set aside, and a new trial had 
between the parties on the ground of misdirection, in that the Recorder had 
directed the jury that, if they did not think the conduct of the plaintiff amounted 
to gross negligence, he was entitled to their verdict. Whereas the recorder should 
have directed the jury that, if there was negligence on the part of the plaintiff 
conducing to the loss, the defendant was exonerated; also that the recorder should 
have explained what constituted gross negligence. 


Wheeler and Kay for the plaintiff, showed cause against the rule. 
H. Hill, Q.C., for the defendant, supported the rule. 


Cur. adv. vult. 


July 3, 1856. ERLE, J., delivered the following judgment of the court.—In this 
case the plaintiff brought his action to recover damages for the loss of a watch and 
some sovereigns, supposed to have been stolen from a room in the defendant’s inn 
where he was a guest. The defendant set up for a defence certain acts of the 
plaintiff, charged to have been negligence, and to have occasioned or contributed 
to the loss. At the trial before the recorder of Manchester, the jury were directed 
that the defence failed, unless they thought the plaintiff had been guilty of gross 
negligence. 

A rule for a new trial having been obtained, as on misdirection, two questions 
appear to have been raised before us. It was said, first, by the plaintift’s counsel, 
that the particular acts imputed to the plaintiff were of such a nature as not to 
amount to negligence, and that the recorder should have directed the jury that 
there was no evidence of negligence. If we were satisfied there was no evidence to 
go to the jury of any negligence on the part of the plaintiff, we should be authorised 
in discharging the rule for a new trial on that ground; but we cannot say there 
was not some evidence on which the opinion of the jury ought to have been taken. 

The other question was as to the alleged misdirection in the direction to the 
jury that there must be gross negligence to maintain the defence. It does not 
appear that there is any information given to the jury as to what they were to 
understand by gross negligence; but, if they were told to understand by gross 
negligence the absence of that ordinary care which, under the circumstances, a 
prudent man ought to have taken, which seems to have been the meaning given 
of gross negligence in some of the modern cases cited before us, the direction as 
to the degree of negligence might not have been objectionable. But the legal mean- 
ing of gross negligence is greater negligence or the absence of such ordinary care; 
it is such a degree of negligence as excludes the last degree of care and is said 
to amount to a dolus. 

We think the rule of law resulting from all the authorities is that in a case like 
the present, the goods remained in the charge of the innkeeper and under the pro- 
tection of the inn so as to make the innkeeper liable as for a breach of duty, unless 
the negligence of the guest occasioned the loss so that it would not have happened 
if the guest had used such ordinary care as a prudent man may be reasonably 
expected to have taken under the circumstances. We think, therefore, the direc- 
tion in the present case cannot be supported, and the rule for a new trial should 


be made absolute. 
Rule absolute. 
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CLARKE v. ROYAL PANOPTICON OF SCIENCE AND ART 


[Vice-CHanceLtor’s Court (Kindersley, V.-C.), February 11, 12, 18, 1857] 


[Reported 4 Drew. 26; 27 L.J.Ch. 207; 28 L.T.0.S. 335; 
3 Jur.N.S. 178; 5 W.R. 3382; 62 E.R. 10] 


[IB Corporation—Powers—Wrongful use—Mortgage granted with power of sale— 
Grant ultra vires—Mortgagee sought to be restrained from selling—Acqui- 
escence by corporation in wrongful use of power. 

A corporation had under its charter a special power of mortgaging which did 
not include a power to grant mortgages with a power of sale. Mortgages by the 
corporation were granted containing powers of sale, but no objection on behalf 
"C of the corporation was made between 1853 (when it was decided to raise money 
on a mortgage which should contain such a power of sale) until 1856. 

Held: although the power to mortgage in the charter did not permit the grant 
of a mortgage containing a power of sale and such a power should not have 
been exercised, the corporation had acquiesced in that exercise for so long that 
it was too late to raise an objection on that ground, and the mortgagee would 
D not be restrained from exercising the power. 





Notes. Where the mortgage is by deed a power of sale is now conferred by the 
Law of Property Act, 1925, s. 101(1)(i), (5) (20 Hatspury’s Srarures (2nd Edn.) 
655, 662), replacing the Conveyancing Act, 1881, s. 19 (1). An express power of 
sale, however, may still be inserted in a mortgage deed. 

Referred to: Stevens v. Theatres, [1903] 1 Ch. 857. 

As to express powers of sale in a mortgage deed, see 27 Hausspury’s Laws (3rd 
Edn.) 292, 293; and for cases see 35 Diaest (Repl.) 826. 


Cases referred to in argument: 
Clay v. Rufford (1852), 5 De G. & Sm. 768; 35 Digest (Repl.) 151, 402. 
Russell v. Plaice (1854), 18 Beav. 21; 2 Eq. Rep. 1149; 23 L.J.Ch. 441; 22 
F L.T.0.8. 826; 18 Jur. 254; 2 W.R. 243; 52 E.R. 9; 24 Digest (Repl.) 623, 
6186. 
Sanders v. Richards (1846), 2 Coll. 568; 63 E.R. 864; 85 Digest (Repl.) 634, 3045. 
Stroughill v. Anstey (1852), 1 De G.M. & G. 635; 22 L.J.Ch. 130; 19 L.T.O.S. 
367; 16 Jur. 671; 42 E.R. 700, L.C.; 35 Digest (Repl.) 323, 361. 
Graham v. Birkenhead, Lancashire and Cheshire Junction Rail. Co. (1820), 12 
Beav. 470, n.; 2 Mac. & G. 146; 7 Ry. & Can. Cas. 938; 2 H. & Tw. 450; 
20 L.J.Ch. 445; 15 L.T.0.8. 221; 14 Jur. 494; 47 E.R. 1760, L.C.; 28 Digest 
(Repl.) 803, 520. 


Motions to dissolve an injunction. 
The court was asked by these two motions to dissolve an injunction granted by 
KinpersLey, V.-C., restraining a sale of the buildings and property of the Royal 
H Panopticon of Science and Art, under a power of sale contained in a mortgage of 
that property. The first motion was brought by the mortgagee, who had been 
restrained from selling under his power of sale, and the second motion by the 
council of the society, against whom, as well as the mortgagee, the injunction had 
been granted. 
The ‘‘Royal Panopticon of Science and Art’’ was formed under a charter dated 
J Feb. 21, 1850, which directed that the council, to be constituted and provided by the 
deed thereinafter directed to be executed, should have full power and authority on 
behalf of the said corporation to enter into and make and execute all contracts, 
purchases, sales, assurances and other acts to which the corporate seal should require 
to be affixed, and generally to do all acts which they should consider to be necessary 
for the well ordering of the affairs of the institution, and to execute all the powers 
in relation to the corporation, as if the same were done with the assent of the 
whole body, so as the same were done in conformity to the provisions of the charter 
or of any supplemental deed. 
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Power was also given to the corporation to purchase, acquire and hold to the 
corporation and their successors in perpetuity, or for any other term or estate, any 
lands, tenements and hereditaments, and to sell, demise, and otherwise to dispose 
of the same. Provided that the yearly value of such lands, tenements and here- 
ditaments should not exceed the sum of £5,000, and no sale, mortéaged encum- 
brance, or other disposition of such lands, tenements or hereditaments was to be 
made, except with the approbation and concurrence of a general meeting of the 
' proprietors of the corporation. Provision was also made that the proprietors 
should execute a deed of copartnership and settlement; and it was declared that the 
regulations contained in such deed should be taken to be the existing regulations 
of the corporation, except so fat as the same might be repugnant to the charter or 
to the laws of the realm. It was also directed that the deed of settlement to be 
prepared should, within one year from the date thereof, be enrolled in the Court 
of Chancery. 

In compliance with the provision contained in the charter an indenture of settle- 
ment was, on Dec. 18, 1850, entered into and executed by the council and certain 
proprietors of the company, who thereby covenanted to observe, and keep, and 
enforce the engagements and duties contained in the several clauses of the deed. 
Clause 21 provided that the council, at their discretion, might call an extraordinary * 
or special general meeting, or that twenty shareholders, holding not less than 1,000 
shares, might require the council to call such meetings; and by cl. 22 it was pro- 
vided that there had to be present, personally or by proxy, at any meetings not 
less than ten shareholders, holding 200 shares; and by el. 23 that fourteen days’ 
notice was to be given of any meetings. Clause 88 provided that the resolutions 
passed at any meetings should be entered in a book, and be signed by the chairman 
of the meeting, and that such book should be evidence of the same. By cl. 42 it 
was declared that in all cases not provided for by the charter, or that deed, it should 
be lawful for the council to act in such manner as they should think best for the 
interests of the corporation. Hdward Marmaduke Clarke was, by ell. 65 and 66, 
appointed managing director for twenty years, at a salary of £800 a year, and that 
situation he continued to occupy until the closing of the institution. 

On Sept. 20, 1851, the council issued a circular to the proprietors, stating that 
5,400 shares had been actually allotted out of the 8,000 contemplated by the 
charter, and that the shares so allotted represented £54,000, of which £50,000 
had been received, leaving £4,000 to be received; that the whole of the cash 
received had been expended, and that, in addition, £4,500 had been advanced by 
members of the council; and measures were in progress for raising the further ( 
sum which was required. On April 28, 1852, and at subsequent periods, Augustus 
Shakespeare Oliver Massey advanced sums amounting in the whole to £9,000. On 
June 15, 1852, a letter, signed by the secretary, T. J. Brown, was forwarded +o the 
members of the council, giving notice of a meeting of the council to be held on 
June 17, for the purposes of authorising the appropriation of £5,000, part of 
£10,000 to be lent to the corporation by A.S.0. Massey, pursuant to the resolutions 
of the council passed on June 3, for payment to the builder of moneys which 
should become due to him under his contract with the association, and carrying 
over such sum to an account to be called “‘The Royal Panoptiton of Science and 
Art—the Building Fund’’; and also for taking into consideration the deed of 
security to be made to A. 8. O. Massey, and ordering the corporate seal to be 
affixed to that deed, on payment by Massey of the £10,000. 

In pursuance of that letter a meeting of the council was held on June Lt donee 
at which resolutions were passed authorising the corporate seal of the corporation 
being affixed to the deed of security to Massey for securing £10,000 and interest. 
This sum was repaid to Massey. On Sept. 30, an ordinary annual meeting of the 
proprietors of stock in the institution was called fot the transaction of the ordi- 
nary business, and to consider the propriety of authorising the council to raise 
a sum not exceeding £25,000. A resolution was passed at that meeting authorising 
the council to raise a sum not exceeding that amount. On Sept. 28, 1855, in 
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pursuance of a circular of the 11th of that month addressed to the proprietors, 
a general meeting was held to transact the ordinary business and to obtain the 
approbation of the proprietors of the corporation to the mortgaging the lands, etc., 
of the corporation for any sum not exceeding £13,000, and in a note at the end 
of the circular calling the meeting it was stated that the powers of mortgaging to 
the extent of £25,000, authorised by the general meeting of Sept. 80, 1853, had been 
exhausted, but that £13,000, part of the money so raised, having been paid off, the 
lands, ete., of the corporation would not be charged beyond the sum of £25 ,000. 

Mortgages for £2,000 and £3,000 to Samuel Gurney, Jun., and one for £10,000 to 
John Willson, were entered into by the council between the general meeting in 
1854 and that in 1855, the latter being for sums due to him in respect of the 
building. On May 81, 1855, Richard Mansel O. Massey, the father of A. S. O. 
Massey, advanced to the corporation a sum of £10,000, out of which £2,000 was 
paid to A. 8. O. Massey. 

At a meeting held on Sept. 28, 1855, it was resolved ta raise a sum not exceeding 
£13,000 by means of a mortgage of the lands, etc., of the corporation, and a com- 
mittee of investigation appointed. Their report was presented at an adjourned 
general meeting held on Jan. 30, 1856, and it was resolved that further steps for 
raising money to carry on the undertaking should be taken. 

On July 31, two circulars, signed by the secretary, were distributed to the pro- 
prietors, the one calling a meeting to arrange for the winding-up of the corporation, 
and the other informing them that the mortgagees intended to sell the buildings 
and their contents. R. M. O. Massey, A. S. O. Massey, Samuel Gurney, and 
John Willson, claiming to be mortgagees of the building and its contents, took 
possession of and instructed Messrs. Chinnock and Galsworthy to sell the same, 
and in consequence a sale thereof was announced for Aug. 25, 1856, subject to 
certain particulars and conditions of sale. The particulars stated that the sale 
was made by direction of the mortgagees, and comprised the building in Leicester 
Square, and its fixtures and contents. 

A bill was filed by Edward Marmaduke Clarke, the managing director, on the 
part of himself and all the other proprietors, except the defendants, praying that 
the mortgages might be declared illegal as against the corporation and the pro- 
prietors of stock therein, and that the powers of sale contained in the mortgages 
might be declared void, and for an injunction to restrain the proposed sale of the 
property by the defendants. The bill also asked for the appointment of a receiver. 

On a motion which came before the vice-chancellor at Southampton in August 
1856, during the long vacation, an injunction restraining the proposed sale was 
granted. 


Baily, Q.C., and C. Hall for A. S. O. Massey, a mortgagee. 
Rawlinson for 8. Gurney, a mortgagee. 

Glass, Q.C., and Beale for the council. 

Terrell and Stiffe for the plaintiff, Clarke. 


KINDERSLEY, Y.-C.—This was a motion to dissolve an injunction granted in 
the long vacation on notice to restrain the mortgagee from exercising a power of 
sale in his mortgage. There was also a motion by another party representing the 
Panopticon as a corporation, also for the purpose of dissolving the injunction on the 
ground that they should not have been included in it. 

With regard to the motion which was made by the mortgagee two points arise. 
The first question is whether it was competent to the mortgagor, or the party who 
executed the mortgage, to give a power of sale; and the second question is, sup- 
posing it was not competent to them so to do, whether the party who is aaukiine 
relief against the exercise of that power of sale is not precluded by concurrence or 
acquiescence from asking that relief. With regard to the first question, it is very 
remarkable that there should have been such a dearth of authority. It appears to 
me that there are certain clearly settled principles, by reason of which the con- 
clusion ought to be that it was not competent to give such a power of sale. The 
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principles which I refer to are the following : It is clearly settled, beyond all doubt, 
that though a special power to sell given to a trustee may comprise a power to 
mortgage, yet a special power of mortgaging does not comprise a power of selling. 
That is a proposition beyond controversy. 

Another proposition which I take to be equally clear is that if a special power 
is given to a trustee involving confidence, personal judgment and discretion in him, 
it is not competent to that trustee to delegate the exercise of that power and 
discretion to another person. Many authorities might be cited in aid of these proposi- 
tions, but they are so clear that it was unnecessary to cite any in support of them. 
Taking these two propositions, what is the conclusion which must necessarily be 
arrived at from them? Taking the second, that it is not competent to a trustee 
to delegate his authority to another, the principle of that is, that if there be a 
special power of sale given to a trustee, and that power involved confidence in him 
and an exercise of discretion on his part whether a sale should take place at all; 
or if it were a confidence or discretion as to the circumstances under which the 
sale shall take place, it would not be a matter of course that the trustee could 
delegate to another the exercise of that power; and if that be so, how can a trustee 
who has not vested in himself a power of sale give authority to another to sell? 
The principle simply is, that a power to mortgage does not comprise a power to 
sell, and a special power to mortgage also does not comprise a power to sell. 

It has been contended that the practice of giving to mortgagees a power of sale 
has become so universal that a power of sale must be considered as a necessary 
incident to a mortgage. In the first place I cannot admit the universality of that 
practice. No doubt it has become much more common than it was thirty or forty 
years ago for an ordinary mortgagee to require, and the mortgagor to give, a power 
of sale; but it is by no means universal, and many mortgages are made where the 
property is of a satisfactory nature, such as agricultural, for example, and of a large 
marketable value, where the mortgagor would refuse to give a power of sale, money 
being readily obtainable without giving it. 

The proposition is that a power of sale has become an incident of a mortgage, 
and that unless there is something to the contrary, it is a matter of course to insert 
a power of sale. What is the extent of that power to sell, and to whom is it to 
be given? Is it to be given to the mortgagee alone, or is it meant that the trustee 
may delegate it not only to the mortgagee himself, but also to the executors, 
administrators, and assigns of that mortgagee, whoever they may be? It seems 
very unusual that a trustee who may not sell himself may delegate an authority 
which he does not possess to persons whom he does not know. On what terms is 
the power to be with respect to the notice which is to be given, and to whom? Is 
it to be after failure in payment of one half-year’s interest, or what? It has been 
suggested that, unless there is a power of sale included in the power to mortgage, 
it may be very disadvantageous to the cestuis que trust, for the property may be of 
such a character that a mortgagee may not be found to advance his money without 
having a power of sale; and that money could not be obtained upon equally 
advantageous terms as if there had been such a power; and that it would be for 
the benefit of the cestuis que trust that the trustee may do with the property what 
any prudent owner might have done. 

That argument, however, goes too far and destroys itself. It is clear that a 
trustee is not armed with the power to do what an owner may do. The owner 
may deal with his property in any way he thinks proper. He may deal with it in 
a variety of ways which, in a trustee, would be breaches of trust. He may, for 
example, invest in any shares in the Royal British Bank, or in the Tipperary Bank, 
or in any other undertaking of a similar kind; but a trustee cannot do this: 
he is tied down to the letter and spirit of the trust and discretion vested in him. 
A power of sale has become much less important since the passing of the Act 
for the Improvement of the Jurisdiction in Equity (15 and 16 Vict., c. 86), as by 
s. 48 of that Act a mortgagee coming to the court for a foreclosure may apply to 
the court for a sale, if he prefers a sale to a foreclosure, and the mortgagor may 
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do the same. Great power of obtaining a sale is, therefore, given to the mortgagee. 
That is a very good provision for all parties, and very beneficial for the cestuis que 
trust, because, if there is a mortgage without a power of sale, and the mortgagee 
applies to the court, he may have a sale, but the sale would be under the direction 
of the court. Being of opinion, therefore, that a power of sale is not incident 
to a mere power to mortgage, and that a special power to a mortgagee does not 
give him power to sell himself, and, therefore, does not give him power to delegate 
to another a power to sell, it appears to me that, with regard to the realty, I must 
decide in favour of the plaintiff on that ground. 

The personal property, however, stands in a different position. The chattels, 
such as the apparatus of works of art and science, in the building, are in a different 
situation, and for this reason, that they are not yielding any profit, and the only 
way in which any effective mortgage of them can be made is by means of a bill 
of sale; otherwise no mortgage can be made of them, for no person would be so 
unwise as to advance his money upon property of that description, except upon that 
security. 

By the charter, which was dated in 1850, it was declared that the corporation 
thereby formed should be able, notwithstanding the Statute of Mortmain, to hold 
lands, etc., for any term of years or other term, for the purposes of the institution. 
Powers of exchange were also given them. The object of these provisions was to 
make them absolute owners of the property, and they might deal with it as they 
pleased. Then follows a clause limiting the lands to be held to the yearly value of 
£5,000, and a clause to the effect that no sale, mortgage, or encumbrance of any 
of such land, should be made, except with the approbation and concurrence of a 
general meeting of the proprietors and members. The charter provided that a deed 
of settlement should be prepared, and that such deed should contain nothing con- 
trary to the charter. That deed was so prepared and executed, but it does not 
appear to affect the present question. [His Honour here referred to the various 
mortgage transactions which had occurred, and continued :] Then comes the ques- 
tion, whether it was competent for the council, who were the trustees for the 
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special power of mortgaging only, to grant a mortgage containing powers of sale. 
I have already expressed my opinion that it was not competent for them to do so. 

The other question is whether Clarke was precluded either on behalf of himself, 
or of himself and certain other shareholders, from filing a bill and complaining 
of the transactions which had taken place. Clarke was, from the time of the com- 
mencement of the institution up to 1854, a member of the council, and the managing 
director, he being a man of science. Being thus a shareholder, a member of the 
council and managing director, he was present at the meeting of the general body 
on Sept. 30, 1853, at which the resolution was passed authorising the raising of 
money; and not only was he present at that meeting, but also at a meeting of 
the council in December, 18538, at which it was resolved to raise money on mortgage 
with powers of sale. It does not appear from the books how the different members 
voted. But assuming that Clarke did vote in the minority on the ground that the 
mortgage was to contain a power of sale, objecting as he did to the power of sale on 
the ground that the council could not, consistently with the powers vested in them, 
give such a power; and knowing, as he must have known, that the resolution was 
carried, he took no steps, and from 1853 to 1856 he made no complaints of what had 
been done. 

When the injunction was applied for, concurrence on the part of Clarke had not 
been suggested, for the representations in the bill blinded the defendants to it. 
That is quite enough to justify the defendants in saying that these matters were not 
brought to their attention, and they have a right now to raise the question. It was 
quite unnecessary to cite cases on the point, for it is quite clear that if the person 
who complains of a transaction, though it may have been ultra vires, if that person 
had concurred in it, he is precluded from relief—and in one case it was decided 
that where a party has filed a bill on behalf of himself and the other shareholders, 
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if any of those others have concurred, although he may not have been a member 
when the transaction took place, that is sufficient to disentitle him to relief. I am, 
therefore, of opinion that it was competent to the defendants to raise the question 
as to concurrence, and that Clarke is precluded from obtaining the injunction, and, 
therefore, that it must be dissolved. 

The other motion was by the body at large, asking that the injunction might 
be dissolved so far as it related to them. There is no reason why they should have 
been made parties. By the terms of their charter they had full power to deal with 
the property as they pleased. As to them, therefore, the injunction must be dis- 
solved on both motions. Therefore, although the plaintiff is right on the question 
as to the power of sale, still, upon the questions of acquiescence and power in the 
council to deal with the property, the two motions must be allowed with costs. 


Orders accordingly. 


HOOPER v. COOKE 


[Rous Courr (Sir John Romilly, M.R.), July 14, 25, 1855] 
[Reported 20 Beav. 639; 8 Hq. Rep. 988; 25 L.J.Ch. 62; 
25 L.T.O.8. 286; 1 Jur.N.S. 949; 3 W.R. 636; 52 E.R. 750] 


[Court or AppraL In CHancery (Lord Cranworth, L.C.), January 25, 1856] 
[Reported 25 L.J.Ch. 467; 27 L.T.0.8. 178; 2 Jur.N.S. 527] 


Rentcharge—Arrears—Recovery—Distress and entry—Incompetency of action 
for ejectment. 
Rentcharge—Interest in land—Extent—No estate at law. 

The owner of a rentcharge has no estate at law. He cannot bring an eject- 
ment to recover it, his remedy being by distress and entry, and he has an 
interest in the land only to the extent of recovering arrears due in respect of 
the rentcharge. He is entitled to enforce his claim only in this peculiar way. 


Notes. As to hens for expenditure on the property of another, see 24 Haussury’s 
Laws (8rd Edn.) 161-164; and for cases, see 832 Dicrst (Repl.) 299 et seq. 


Appeal by the plaintiff from a decision of Str Jonn Romitiy, M.R., infra, dis- 
missing a bill filed by the plaintiff, a first rentcharger, asking for an injunction to 
restrain the defendant, a second rentcharger, from taking possession of premises 
charged with several annuities until the plaintiff was paid the money expended by 
him in repairs. 

By indentures of lease and release dated Aug. 6 and 7, 1778, a piece of land was 
conveyed by Peter Hooper (through whom the plaintiff claimed) to John Perry and 
his heirs, to the use that Peter Hooper, his heirs and assigns, should thereafter 
receive and take from and out of the premises thereby conveyed the yearly sum 
or rentcharge of £4, with power, in case of the non-payment thereof, to distrain 
on the premises and to enter on the same and receive the rents until the rent- 
charge should be fully satisfied, and all arrears which should grow due while he 
and they should be in possession, together with all costs, charges and expenses 
as should be laid out and expended by him or them, or occasioned by the non- 
payment thereof. In 1822, the piece of land, together with some messuages erected 
thereon, was sold, subject to the said rentcharge of £4, in consideration of a 
perpetual rentcharge of £40 which became vested in the defendant Cooke. In 1842 
the premises had become greatly dilapidated and untenantable, and having remained 
unproductive until 1855, the plaintiff whose rentcharge had not been paid since 
1841 brought an action of ejectment and obtained possession of the premises. 
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The defendant’s rentcharge of £40 had also remained unpaid since 1842. The 
plaintiff repaired the property in a substantial manner at a cost of upwards of £500, 
and had since been in possession of the rents, amounting in the whole to £396 13s. 4d. 
He had, however, expended a further sum of £207 7s. 4d. in necessary repairs, 
leaving a large sum still due in respect of his outlay, and the arrears of the rent- 
charge, but having received more than sufficient to cover the arrears of the 
rentcharge. The defendant, the owner of the rentcharge of £40, demanded posses- 
sion, but the plaintiff refused to deliver up the same except on being paid the 
balance due in respect of the repairs and the arrears of the rentcharge. The defen- 
dant then commenced an action of ejectment, and the plaintiff being advised that 
he had no defence at law, allowed judgment to go by default, and filed the present 
bill to restrain the defendant from taking possession of the premises except on 
the terms of her paying the arrears of the rentcharge together with the moneys 
expended by the plaintiff on the premises. 


Lloyd and Howe for the plaintiff. 
Roundell Palmer and Whitbread for the defendant. 


SIR JOHN ROMILLY, M.R.—1I have felt some difficulty in coming to a decision 
as to the principle which ought to govern this case. The plaintiff, in order to recover 
the arrears of his rentcharge, enters on the property, subject to the charge; but in 
consequence of the dilapidated condition of the houses, they are untenantable, and the 
plaintiff is unable to get anything in satisfaction of his claim, and thereupon, in 
order to render the houses habitable, and to get rent for them, he expends a large 
sum in necessary repairs, and in the result, after being in possession for several 
years, he has received rents which are more than sufficient to satisfy all arrears of 
the rentcharge, but are inadequate to reimburse the plaintiff what he has expended 
in repairs. In this state of things the defendant, who is entitled to a rentcharge 
of £40 on the premises, subject to that of the plaintiff, brings ejectment against him, 
and the plaintiff files this bill to distrain these proceedings until he is paid. 

It was argued that the case of the plaintiff is the same as that of a landlord who 
is entitled under a restraint to carry away crops, and may charge the expense of 
cutting the crops, and, in the case of a meadow, of making the hay and also of 
carrying the crop away, as an expense incidental to the making the distress available. 
For the defendant it was contended that the plaintiff can have no greater power 
than what is given him by the deed; that the construction to be put on the deed 
is the same in equity as at law; and that he has admitted that he has no defence 
at law by giving judgment in the action of ejectment, and coming into equity. I 
concur in the argument that the plaintiff has a mere legal demand and that in this 
court he must make out his claim the same as in a court of law. I could not pre- 
clude the plaintiff from relief in this court from the circumstance of his having 
allowed judgment to go by default in the action at law, and, therefore, I do not 
consider that as conclusive evidence that the plaintiff has no defence at law. I 
might, if I thought proper, give the plaintiff leave to continue to try the right at 
law; but both parties have acquiesced that this court should decide the right 
between them—at least the plaintiff has done go by coming here and not resisting 
the action. 

I have come to the conclusion that the plaintiff is not entitled to relief in this 
court. I think that the well-recognised principle that where a person passes 
property to another, he also incidentally, if not expressly, gives him the power 
necessary to enable him to enjoy the thing given, and to render it productive, al- 
though applicable to the extent of making distress and entry, and also to the 
cutting and carrying away of crops, it is not in effect applicable to the present 
case, and does not entitle the plaintiff to lay out any money on the property, or to 
receive anything in consequence of having done so. To hold that it did would be, in 
my opinion, to put the plaintiff in the position of a mortgagee in possession and thus 
to permit him to alter the character and quality of the property as he thought proper. 

The distinction between the plaintiff’s position and that of a mortgagee is obvious. 
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At law the mortgagee is absolute owner of the land, and he may deal with it as he 
thinks fit. The mortgagor may come into equity to recover possession of the 
property notwithstanding his title at law is gone, and equity will give him posses- 
sion, Imposing upon him certain conditions, viz., he shall not have possession except 
on the terms of repaying the mortgagee not only all moneys due to him for prin- 
cipal and interest, but also all which, as owner of the property, he may have properly 
expended for the purpose of repairing and permanently improving the property. 
The owner of the rentcharge has no estate at law; he cannot bring ejectment to 
recover it, but his remedy is by distress and entry, and he has an interest in the 
land only to the extent of recovering the arrears due in respect of the rentcharge. 
He is entitled to enforce his claim in this peculiar way, and in no other. A mort- 
gagor must come into equity to recover possession of the property, but the owner 
of land charged with a rentcharge may recover possession without the aid of this 
court as soon as the rentcharge is fully satisfied, and this court can impose no terms 
on him as it can upon a mortgagor. If the plaintiff in this case has any right, he 
can only obtain it at law. In my opinion the plaintiff has mistaken his position 
and his remedy and the bill must, therefore, be dismissed. 


The plaintiff appealed. 


Lloyd and Howe for the plaintiff. 
Roundell Palmer and Whitbread for the defendant. 


LORD CRANWORTH, L.C.—This is a bill filed by the plaintiff, a party entitled 
to a rentcharge of £4 a year on three houses of small value. The rentcharge was 
created in 1778, and the deed creating it contained the usual powers of distress and 
entry. This rentcharge was duly paid up to 1841, but it then fell into arrear; and 
in the year 1854, the property being in an extremely dilapidated state, and the 
plaintiff’s rentcharge having been in arrear ever since 1841, the plaintiff entered into 
possession of the property, and expended a very considerable sum of money in 
putting this dilapidated property into repair; and although he has since received 
sufficient rent to pay him the arrears of his rentcharge, yet he has not been repaid 
the amount he expended in repairs. The defendant Cooke, who is entitled to a 
rentcharge of £40, subject to the plaintifft’s rentcharge, commenced an action of 
ejectment against the plaintiff last year to recover possession of the property, 
and the present bill was filed asking an injunction to restrain the defendant, 
the plaintiff in the ejectment suit, from taking possession of the premises, upon 
two grounds—first, that the plaintiff had, according to the true construction of the 
instrument, a lien upon the property for the amount of the money expended in the 
repairs; and, secondly, that whether that were so or not, the defendant was 
estopped from saying that the plaintiff had not a lien, in consequence of his standing 
by and allowing the plaintiff to lay out money without giving him notice that he 
was doing repairs for which he would not be paid. The Master of the Rolls dis- 
missed the bill, not thinking either point made out. 

On the point of acquiescence, the defendant denies notice of the fact that the 
plaintiff was expending money in repairs; and the effect of the evidence on the 
question amounts to this only, that unauthorised persons told the solicitor of the 
defendant of the circumstances. But communications to a solicitor, to make them 
notice to a client, must be made in respect of some pending matter, and be such 
that the solicitor was bound to communicate them to the client; the mere circum- 
stance of being the ordinary solicitor of a party amounts to nothing. But supposing 
the defendant knew that the plaintiff had taken possession, and that he was expend- 
ing money in repairs, what of that? He knew that the plaintiff had a right to 
take possession; was he bound, then, to say to the plaintiff, “‘Your construction of 
the deed granting the rentcharge is probably wrong, and you are making these 
repairs at your own risk?’’ This disposes of the question of acquiescence, which, 
in fact, was an afterthought, for the bill as originally framed had no reference to the 
question of acquiescence, but was merely rested on the ground of lien. ; 

The question still remains, has the plaintiff such alien? I entirely concur with 
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the Master of the Rolls in thinking that no such lien exists. Clearly the plaintiff 
had the legal right to the possession for the purpose of obtaining payment of his 
arrears : that cannot be said to create a lien: the rentcharge was a debt by covenant. 
He did enter and hold possession, and the question now is, entering under such 
circumstances, was he entitled to apply the rents received by him towards payment 
of the repairs; for there is no doubt that if he was not, the arrears of his rentcharge 
have entirely been satisfied. That question depends upon this point, whether the 
expenditure upon the repairs can be considered to come within the meaning of the 
words, ‘‘such costs, charges, and expenses as should be laid out and expended by 
him or them, or occasioned by the non-payment thereof.’’ The course I am about 
to take renders it unnecessary to express any opinion upon that point, although I 
have a very strong opinion upon it. The question is a purely legal one, and one 
which this court cannot, according to its practice, decide, unless the nature of the 
accounts were such as would render it very inconvenient to try the question at law. 
There is nothing of the sort here; there is no complication of accounts, and no reason 
why a court of law cannot try it as well as a court of equity. 

The questions will be—first, whether, upon the construction of the covenant, 
the plaintiff in equity was entitled to expend any sums of money upon the repairs 
of the premises; and, secondly, if he was, whether the sums he has expended were 
proper expenditures. This bill has been filed upon the assumption that the ques- 
tions cannot be tried at law, which I consider was an entire misapprehension. [ 
concur with the view of the case taken by the Master of the Rolls, that the plaintiff 
has failed in making out any case for equitable relief, and the appeal must be 
dismissed, with costs; but upon the rights at law I express no opinion. JI make this 
order upon terms that the defendant here, the plaintiff at law, withdraw the judg- 
ment he has obtained, and that the defendant at law do admit the plaintiff’s title, 
except as it is affected by the deed of 1778. 


Appeal dismissed. 


SPENCE AND ANOTHER v. CHODWICK 


[Court oF QurEN’s Bencu (Lord Denman, C.J., Patteson, Wightman and Erle, 
JJ.), May 4, 1847] 


[Reported 10 Q.B. 517; 17 L.J.Q.B. 818; 9 L.'T.0.8. 101; 
id Jun, 8/22 J46.46, Rk. 197] 


Shipping—Carriage of goods by sea—Exceptions relieving shipowner from liability 

—Act of God—Perils of the sea—Confiscation by order of foreign court. 

Where cargo carried in a ship was confiscated by the order of the competent 
court of a foreign country, lawfully made according to the law of that country, 
while the ship was within the jurisdiction of that court, the shipowner was 
held not to be protected from lability for the loss by the exceptions in the 
contract of affreightment of act of God and perus of the sea. 


Notes. Referred to: The Newport (1858), Sw. 335; Geipel v. Smith (1872), 41 
L.J.Q.B. 153; Jacobs, Marcus & Co. v. Crédit Lyonnais [1881-5] All E.R.Rep. 151; 
Blackburn Bobbin Co. v. Allen, [1918] 1 K.B. 540; Matthey v. Curling, [1922] 
All E.R.Rep. 1. 

As to excepted perils, see 85 Hauspury’s Laws (8rd Edn.) 288-803; and for cases 
see 41 Dicrst 406 et seq. 
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Cases referred to: 
(1) Atkinson v. Ritchie (1809), 10 Kast, 5380; 103 E.R. 877; 41 Digest 464, 2956. 
(2) Fletcher v. Inglis (1819), 2 B. & Ald. 315; 106 E.R. 382; 29 Digest (Repl.) 
282, 1738. 
(3) Gosling v. Higgins (1808), 1 Camp. 451; 170 E.R. 1018; 41 Digest 554, 3807. 
(4) Paradine v. Jane (1647), Aleyn, 26; Sty. 47; 82 E.R. 897; 12 Digest (Repl.) 
417, 3286. 
9) Barker v. Hodgson (1814),3 M. &S. 267; 105 E.R. 612; 41 Digest 454, 2851. 
6) Sjoerds v. Luscombe (1812), 16 Hast, 201; 104 E.R. 1065; 41 Digest 454, 
2850. 
(7) Blight v. Page (1801), 8 Bos. & P. 295, n.; 127 H.R. 168, N.P.; 41 Digest 
454, 2849. 
(8) Evans v. Hutton (1842), 4 Man. & G. 954; 2 Dowl.N.S. 600; 5 Scott, N.R. 
670; 12 L.J.C.P. 17; 6 Jur. 1042; 134 E.R. 891; 41 Digest 416, 2594. 
(9) Holman v. Johnson (1775), 1 Cowp. 841; 98 E.R. 1120; 11 Digest (Repl.) 325, 
16. 
(10) Boucher v. Lawson (1736), Cunn. 144; Lee temp. Hard. 85, 194; 94 E.R. 
1116; 11 Digest (Repl.) 440, 823. 
(11) Pickering v. Barkley (1648), Sty. 182, 82 ).R. 587; 41 Digest 415, 2590. 
(12) Buller v. Fisher (14799), 8 Hsp. 67; Peake, Add. Cas. 183; 170 E.R. 540, N.P.; 
41 Digest 415, 2583. 
(13) Power v. Whitmore (1815), 4 M. & S. 141; 105 E.R. 787; 41 Digest 599, 
4.244, 
(14) Phillips v. Hunter (1795), 2 Hy. BI. 402; 126 E.R. 618; 5 Digest (Repl.) 871, 
7310. 
(15) Hughes v. Cornelius (1682), 2 Show. 282; T.Raym. 473; Skin. 59; 89 E.R. 
907; 21 Digest (Repl.) 219, 176. 
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Also referred to in argument: 
Pellecat v. Angell (1835), 2 Cr.M. & R. 311; 1 Gale, 187; 5 Tyr. 945; 4 L.J.Ex. 
326; 150 H.R. 1385; 11 Digest (Repl.) 441, 831. 
Gaby v. Lloyd (1825), 3 B. & C. 793; 5 Dow. & Ry.K.B. 641; 8 L.J.0.8.K.B. 116; 
107 H.R. 9275 29 Digest (Repl) 92, 385. 
Hill v. Idle (1815), 4 Camp. 327; 1 Stark. 111; 171 E.R. 104, N.P.; 41 Digest 


549, 3769. 

Magalhaens v. Busher (1814), 4 Camp. 54; 171 E.R. 18, N.P.; 41 Digest 300, 
1615. 

M‘Leod v. Schultze (1844), 1 Dowl. & L. 614; 138 L.J.Ex. 821; 11 Digest (Repl.) 
5380, 1421. 


Coggs v. Bernard (1708), 2 Lid. Raym. 909; 1 Com. 133; 92 E.R. 107; 12 Digest 
(Repl.) 250, 1935. 

Hadley v. Clarke (1799), 8 Term Rep. 259; 101 E.R. 1877; 12 Digest (Repl.) 459, 
3426. 


Demurrer in an action by shippers against shipowners to recover in respect of 
loss of cargo shipped in one of the defendant’s ships. 

Under a contract of affreightment the plaintiffs shipped on board the defendant’s 
ship, then in the bay of Gibraltar, and bound for London, goods to be safely conveyed to 
London and there delivered in good order. A term of the contract was that the defen- 
dant should be excepted from liability in respect of loss occasioned by the act of God, 
the Queen’s enemies, fire, and all and every other dangers and accidents of the 
seas, rivers, and navigation, of whatever nature or kind soever. In the course of 
her voyage the ship called at Cadiz, and came within the jurisdiction of the officers 
of customs there and of the Revenue Court of Andalusia. While the ship was 
there, the goods were, according to the law of Spain, lawfully, taken out of the 
ship by the customs officers, against the will and without the default of the defen- 
dant, on a charge of suspicion of their being contraband under the law of Spain, 
and in due course they were confiscated by a decree of the Revenue Court. In an 


A 





A 


ep. 





Q.B.] SPENCE v. CHODWICK 641 


action by the plaintiffs to recover in respect of the loss of the goods they complained 
that the defendant had not safely carried and delivered the goods, but had wholly 
failed and neglected so to do, and had behaved and conducted himself so carelessly 
with respect to the carrying and delivering of the goods that the goods had become 
and were wholly lost to plaintifis. The defendant denied lability and pleaded 
that he was not responsible for the loss of the goods which had been due to their 
having been confiscated by the order of a competent court within whose jurisdiction 
they were. To this plea the plaintiffs demurred on the following grounds: that 
it was not averred with sufficient particularity how, or wherefore, or on what 
account, or by what act, neglect or default, the goods became confiscated; that it 
was not shown by what law or custom of Cadiz, or of the kingdom of Spain, the 
goods became confiscated; that it was not averred with sufficient particularity 
that it was necessary for the purpose of the voyage for the ship to go within the 
jurisdiction of the Spanish court, and that it was not averred that the goods were 
contraband, but only that the court found them to be so. 


Crompton for the plaintiffs.—The defendant’s contract to convey the cargo is an 
absolute contract, subject to certain express exceptions; and no excuse is sufficient, 
unless it show that performance was prevented within one of the exceptions 
specified, or by the act of the plaintiffs themselves, or by the law of this country. 
Iiven the act of God, if not expressly excepted, would be no excuse: Comyn’s 
Diggst, Condition (D1). The danger contemplated by touching at Cadiz may have 
been the very reason why the plaintiffs contracted in these terms. It has been 
held no excuse for the shipper that the loading of a cargo was rendered impossible 
by pestilence: Barker v. Hodgson (5); or by foreign embargo or prohibition : Sjoerds 
v. Luscombe (6), Blight v. Page (7). In like manner it has been held that the 
shipowner is not excused, even where government officers of this country have 
prevented the performance of his contract to carry goods: Hvans v. Hutton (8), 
Gosling v. Higgins (8). The excuse here alleged is, that performance was prevented 
by the revenue laws of Spain, but our courts do not notice the revenue laws of 
foreign countries: per Lorp Mansrietp in Holman v. Johnson (9) (1 Cowp. at 
p. 343); and the observations of Lorp Harpwicxe in Boucher v. Lawson (10) are 
to a like effect. 


Bovill for the defendant.—The plea raises a question which is of great impor- 
tance, and not governed by any decided case. By agreement of both parties, their 
property is brought within the jurisdiction of a court of justice at Cadiz, and go 
made amenable to that jurisdiction. Proceedings take place in that court, in 
consequence of which the loss of his property ensues to the freighter. Those 
proceedings were in rem and bound the property. The shipowner contends that 
the freighter must bear the loss which has befallen him in the due course of 
performance of that contract which he has chosen to enter into. It is said that 
the defendant has contracted absolutely, subject to certain declared exceptions, and 
that he has not brought his case within them. But the act of God, which is one 
of the exceptions, extends to other than natural causes, and means no more than 
inevitable accident : Story on Bartmenrs, 318, s. 489, following Jonrs on Bartuenrs 
(4th Edn.), p. 104; and inevitable accident must mean something which has occurred 
without the defendant’s default. It must be conceded that vis major is not always 
an excuse; but the exceptions of ‘‘act of God’’ and “perils of seas’? have been 
liberally interpreted: ABBorr on SHrIpprng (8th Edn.), part iv, chap. vi, p. 382. 
Thus, capture by pirates, accidental collision, the taking ground in a dock, have 
been considered perils of the seas: Pickering v. Barkley (11), Buller v. Fisher (12), 
Fletcher v. Inglis (2) Secondly, the plea shows that the loss was occasioned by 
the default of the plaintiffs themselves in putting contraband goods on board. 
Thirdly, the plaintiffs are bound by the judgment of the court of Cadiz. Both 
parties placed the property within the jurisdiction of that court. It is true that 
one country will, in general, not notice the revenue laws of another country for 
the purpose of invalidating contracts, although eminent text writers reprobate the 
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principle: Srory’s Conriicr or Laws (2nd Edn.), p. 332, s. 257. But the practice 
is subject to the qualification that every country does notice the judgment of a 
foreign court on any case within its jurisdiction, and respects it, not, perhaps, as 
conclusive, though it is so put by Lorp Harpwicxr in Boucher v. Lawson (10) 
(Lee temp. Hard. at p. 89), but, at all events, as binding prima facie: Power v. 
Whitmore (18), Phillips v. Hunter (14), Hughes v. Cornelius (15). 


LORD DENMAN, C.J.—This is a bold attempt, though supported with great 
ingenuity, to unsettle the law which has always been understood to govern contracts 
of this kind, and I think that, if the law was to be questioned, a more favourable 
case might have been chosen for the purpose. The plea does not state the contract 
to be in contravention of the law of either England or Spain, as known to either 
party, nor does it allege anything which, on general principles, ought to affect the 
contract. No deceit or criminal act is charged against the plaintiffs: it does not 
appear that the defendant was not as well aware as the plaintiffs of all that was 
done and all that was likely to happen. If, indeed, the contract appeared to have 
been made for the purpose of defrauding the revenue laws of a foreign country, I 
think a question might arise whether we should give effect to it. It has been 
contended that the plea brings the defendant's case within the exceptions contained 
in the contract, or rather, perhaps, that, although this may not be so in strictness, 
we ought to extend the meaning of those exceptions so as to include the present 
and other similar cases. In my opinion, we should do very ill if we were to 
tamper with the rules of construction which have always been applied to such 
exceptions. Those rules were laid down, originally, with reference to the interests 
of the individuals who are parties to these contracts, and not to any notions of 
general policy; and they are rules now well understood. I will merely refer to 
the judgment of Lorp ELLENBorovGH in Atkinson v. Ritchie (1), which completely 
disposes of this part of the argument. 


PATTESON, J.—The first question in this case is whether the defendant by his 
plea has brought himself within any of the exceptions in this contract. As Lorp 
EXLLENBOROUGH, C.J., says in Atkinson v. Ritchie (1) (10 East, at p. 538) : 


‘‘No exception (of a private nature at least) which is not contained in the 
contract itself, can be engrafted upon it by implication, as an excuse for its 
non-performance.”’ 


The defendant’s contract is to carry the plaintiffs’ goods to London, and he is liable 
for non-performance of his contract unless its performance was prevented by one 
or other of the exceptions provided against, or by the act of the plaintiffs themselves, 
or by the law of this country. I am of opinion that the defendant was not prevented 
by the act of God, or the Queen’s enemies, or any dangers of the seas. It is said 
that he was prevented by dangers of the seas, and Fletcher v. Inglis (2) has been 
relied upon in which the straining of a vessel in a dry harbour was held to be 
within this exception. But there the damage occurred in the regular course of 
navigation. The loss in this case had nothing to do with the navigation of the 
vessel; it was caused by the execution of the law of Spain of which both plaintiffs 
and defendant might be equally ignorant. We must not assume that the plaintiffs 
knew this law and the defendant did not know it. If the plaintiffs did not know 
it, the loss was not occasioned by their act. If the plea had stated that the 
plaintiffs knew their goods would be hable to confiscation under the law of Spain, 
and that the defendant did not know it, there might be a question as to his 
liability; I do not say how that might be. Gosling v. Higgins (3), which was the 
only case cited in point, has been distinguished on the ground that there the 
shipowner had a remedy over. I doubt whether that was the ground of the 
decision. The reference to foreign attachment is inapplicable, for such attachment 
is, in some sense, the act of the principal debtor, who, therefore, cannot complain 
of the garnishee’s non-payment to him. In this case both parties, perhaps, were 
ignorant of the law by the operation of which the loss was occasioned. At what 
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time the law was made, and whether the goods were contraband per se, or became 
so by something done or omitted in respect of them, we do not know. But I dis- 
claim minute considerations of this sort. It was for the defendant to bring himself 
within the exceptions in his contract, and he has not done so. 


WIGHTMAN, J.—I am of the same opinion. The defendant entered into an 
absolute contract, subject only to certain specified exceptions, to convey goods to 
the port of London, and it has been contended with much ingenuity that the cause 
for the non-performance of his contract falls within one of these exceptions. We 
have already expressed an opinion against so much of the plea. But the defendant 
takes higher ground also, and contends that his plea shows that he was prevented 
from performing his contract by the decree of a competent court, and that this 
is a valid excuse. But it is not averred that the plaintiffs did any wrongful act 
in respect of the cargo, or that they knew it to be contraband by the law of Spain, 
or that it was taken to Cadiz by their desire. The object was to convey the goods 
to London; and Cadiz is mentioned merely in describing the route of the ship. 
On the pleadings it does not appear that either party knew that the goods would 
be lable to seizure there, or that the voyage was likely to be frustrated by taking 
that route. There was no illegality in the contract itself, and the case comes within 
the principle recognised by Lorp ExLensorouaH, C.J., in Atkinson v. Ritchie (1) 
(10 East, at pp. 533, 534): 


“The rule laid down in the case of Paradine v. Jane (4) has often been re- 
cognised in courts of law, as a sound one; i.e., that when the party by his 
own contract creates a duty or charge upon himself, he is bound to make it 
good, if he may; notwithstanding any accident by inevitable necessity; because 
he might have provided against it by his contract.’’ 


Lorp ELLenBoroucH, C.J., refers to several other cases where the same 
principle has been recognised. The defendant here was prevented by inevitable 
necessity from performing his contract. But he might have provided in his contract 
against the consequences of such a contingency : he has not done so, and is without 
excuse. The case of foreign attachment furnishes no analogy. There the law 
enables a third person to step in and take advantage of a contract between others ; 
the payment by the garnishee to hin, is, by law, also a payment by the garnishee 
to his own creditor. 


ERLE, J.—The defendant's contract was, in effect, a contract of insurance against 
all but certain specified risks, and the seizure in question was not one of them. 
The only remaining defences which would be open to him are that the contract 
was illegal by the law of this country, or that the plaintiffs themselves prevented 
him from performing his contract. Neither of these cases is set up by the plea. 


Judgment for plaintiffs. 
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A 
WHEATLEY v. BASTOW 
[Court or APPEAL IN CHANCERY (Knight-Bruce and Turner, L.JJ.), May 7, 8, 9, 
1855] 
[Reported 7 De G.M. & G. 261; 3 Eq. Rep. 859; 24 L.J.Ch. 727; B 


204 -1.0°8, 1913 1 Jur.N 8) 1124; 8 WR. 9403 44 Re 102) 


Guarantee—Surety—Liability—Assignment of security by mortgagee—No notice 
to surety. 
A., B. and C. were entitled in equal shares in reversion to a fund in court. 
B. borrowed £1,000 from D., secured by a mortgage deed dated Feb. 23, 1841, 
by which both A. and B. assigned their respective third shares. A. was C 
expressly declared to be joined only as surety for B. E., a solicitor, who had 
acted professionally for other parties, also covenanted as surety for B. for 
payment of principal and interest. E. prepared a marriage settlement by which 
D. assigned the debt and securities to trustees on trusts for himself, his wife 
and children. The trustees neglected to obtain a stop order and no notice of 
the assignment was given to A. On Dec. 18, 1846, an order was obtained D 
whereby the shares of B. and C. were sold and the proceeds disposed of by E. 
The petition asking for the order to sell was prepared by E., who acted without 
authority, and B. and C. were unaware of its presentation until after the order 
had been made. Furthermore E. without authority had instructed counsel 
to consent on behalf of A. and D., the petition falsely stated that £500 had 
been repaid on the loan, and the mortgage deed was set out in such a way as 1D 
not to show that B. alone was liable and A. was only a surety, but made it 
appear that both A. and B. were equally liable. A., the surety, sought a 
declaration that D. and all claiming under the settlement should be bound 
by the statements in the petition of 1846 and that the proceeds of B.’s share 
retained by EK. ought to be considered as received for D. or for his trustees. 
Held: (i) neither A. nor D. were bound by the statements in the petition of 
1846, Ei. having acted in the matter without express authority and without any 
general authority to act for either of them; (ii) the neglect of the trustees to 
obtain a stop order, whatever equity it might create as between them and their 
cestuis que trust, did not affect their rights against the surety, A.; (iii) the , 
assignment of the debt by the creditor D. without notice to the surety A. did qQ 
not operate to discharge the surety; (iv) E., appearing on the evidence to have 
been guilty of irregular and fraudulent conduct as a solicitor, would be ordered 
to show cause why his name should not be struck off the Rolls. 


Notes. Distinguished: Strange v. Fooks (1863), 4 Giff. 408. Considered: 
Bolton v. Salmon, [1891] 2 Ch. 48; Bradford Old Bank v. Sutcliffe, [1918] 2 K.B. H 
833. Referred to: Hastern Counties Building Society v. Russell, [1947] 1 All 
E.R. 500. 

As to loss of securities held by creditor, see 18 Hatspury’s Laws (8rd Edn.) 
516 et seq.; and for cases see 25 Dicresr (Repl.) 197 et seq. As to effect of a 
solicitor acting without authority, see 36 Hatsspury’s Laws (8rd Edn.) 76 et seq.; 
and for cases see 48 Dicrst (Repl.) 67 et seq. I 


Cases referred to: 
(1) Matthews v. Wallwyn (1798), 4 Ves. 118; 31 E.R. 62, L.C.; 85 Digest (Repl.) 
lo OOLl. 
(2) Dungey v. Angove (1794), 2 Ves. 304; 7 De G.M. & G. 278, n.; 30 E.R. 644, 
L.C.; 48 Digest (Repl.) 377, 3997. 
(3) Duke of Beaufort v. Neeld (1845), 12 Cl. & Fin. 248; 9 Jur. 813; 8 E.R. 1899, 
H.L.; 1 Digest (Repl.) 439, 922. 
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Also referred to in argument: . | 

Capel v. Butler (1825), 2 Sim. & St. 457; 4 L.J.O.S8.Ch. 69; 57 E.R. 421; 26 
Digest (Repl.) 197, 1497. 

Watson v. Allcock (1853), 4 De G.M. & G. 242; 1 Eq. Rep. 231; 22 L.J.Ch. 858; 
21 L.T.0.8. 204; 17 Jur. 568; 1 W.R. 899; 48 E.R. 409, L.JJ.; 26 Digest 
(Repl.) 197, 1502. 

Watts v. Hyde (1847), 2 Ph. 406; 43 Digest (Repl.) 106, 960. 

Palk v. Lord Clinton (1805), 12 Ves. 48; 883 E.R. 19; 85 Digest (Repl.) 411, 1064. 

Stronge v. Hawkes (1853), 4 De G.M. & G. 186; 43 E.R. 478, L.JJ.; 35 Digest 
(Repl.) 357, 616. 

Wilkinson vy. Candlish (1850), 5 Exch. 91; 19 L.J.Ex. 166; 155 E.R. 89; 85 
Digest (Repl.) 682, 3578. 

Mayhew v. Crickett (1818), 2 Swan. 185; 1 Wils. Ch. 418; 86 E.R. 585, L.C.; 
26 Digest (Repl.) 208, 1598. 

Harper v. Faulder (1819), 4 Madd. 129; 56 E.R. 656; 35 Digest (Repl.) 540, 2198. 


Appeal by the defendants against an order of Stuart, V.-C., on a petition by 
the plaintiff, Mrs. Wheatley, against the defendants, Mr. and Mrs. Bastow, their 
trustees and others, for an order that they be declared to be bound by the state- 
ments in a former petition of 1846, as to payment of £500 and for an account of 
what was due on the mortgage having regard to that declaration and for re-assign- 
ment of the shares on payment of what was found due. After the commencement 
of the suit the plaintiff, Mrs. Wheatley, died and the suit was prosecuted by her 
husband as her administrator. At the hearing on Feb. 22 and 23, 1855, Sruarr, 
V.-C., refused the relief asked for and held that the defendants had lost all right 
to resort to the plaintiff's share by reason of the neglect of the trustees in not 
obtaining a stop order of their assignment and that a surety had a right to have 
notice of any assignment of the debt for which he was liable. 

Under the will of John Lloyd, the plaintiff, Mrs. Wheatley, then Hester Barratt 
and her brother Thomas and sister Ann Barratt were entitled in equal shares to a 
fund of £4,000 in consols, subject to the life interest of their mother Mrs. Barratt. 
In the action of Morrison v. Jefferies the fund was paid into court to an account, 
“The annuity account of [Mrs. Barratt] and her children.’’ In February, 1841, 
Thomas Barratt borrowed £1,000 from the defendant Bastow and by a mortgage 
dated Ieb. 28, 1841, Thomas Barratt and the plaintiff, then Hester Barratt, assigned 
their respective third shares, subject to their mother’s interest to secure the loan 
and the deed declared that the plaintiff only joined as security for Thomas Barratt. 
Thomas Barratt, the elder, and John Collins, a solicitor, covenanted as sureties for 
Thomas Barratt, the younger, for the payment of principal and interest. On 
Mar. 5, 1841, the defendant, Bastow, obtained a stop order on the shares comprised 
in his mortgage. On Feb. 28, 1846, the defendant Bastow in contemplation of his 
marriage assigned the £1,000 secured by the mortgage deed of Feb. 23, 1841, to 
trustees on trust for himself and wife and their children. No fresh stop order 
was ever obtained by the trustees nor was any notice of the assignment given to 
the plaintiff or her husband whom she married in June, 1846. 

In 1846 a petition was presented by Thomas Barratt and his sister Ann Barratt 
which stated the trusts of the £4,000 fund under the will of the testator in that 
cause and the decree, in so far as it related to that sum. The petition then set 
forth the mortgage deed of Feb. 23, 1841, in such a way as not to show that the 
£1,000 was lent to Thomas Barratt alone nor that the plaintiff was only surety, 
but also to make it appear that Thomas Barratt and the plaintiff were equally 
liable; and it further stated that Thomas Barratt had paid the defendant Bastow 
£500 in part discharge of the £1,000 loan. The petition then set out a deed of 
Nov. 18, 1846, by which the mother Mrs. Barratt purported to assign to Thomas 
Barratt and his sister Ann Barratt her life interest in the £4,000 fund so far 
as regarded their shares; and it prayed that two thirds of the fund might be sold 
out and the proceeds paid to the petitioners in equal shares. John Collins, a 


646 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


solicitor, who had been a party to the mortgage deed of Feb. 23, 1841, prepared the 
petition and instructed counsel to appear on behalf of Bastow and the trustees 
of the marriage settlement and also on behalf of the plaintiff and her husband 
and to consent. On Dec. 18, 1846, an order was made as asked and the two thirds 
of the fund were sold out and the proceeds disposed of. John Collins was a partner 
in the firm of solicitors who had been employed by the plaintiff Bastow as his 
solicitor in various matters and acted as solicitor of the trustees of the settlement 
in matters of the trusteeship, but neither John Collins nor his firm had any 
authority to act for them in this petition nor did they know that this petition had 
been presented until after the order on it had been made. The consent brief 
on behalf of the plaintiff and her husband was also given without authority. The 
statement in the petition that Thomas Barratt had repaid £500 was also false and in 
fact no part of the £1,000 had been repaid. 

The defendants appealed against the order of Sruarr, V.-C., made on Feb. 23, 
1855. 


Malins, Q.C., and Goldsmid for the plaintiff. 
Rolt, Q.C., and Speed for the defendants. 


KNIGHT-BRUCE, L.J.—The question we have to determine in the cause is 
whether the share of the plaintiff in the fund in court, in the suit of Morrison v. 
Jefferies, is discharged either wholly or in part from the debt of Thomas Barratt, 
to secure which it was by way of suretyship assigned by the deed of Feb. 23, 1841, 
in the pleadings mentioned; that is, whether it has been so discharged by the con- 
duct of some or one of the defendants. The plaintiffs, in support of the affirmative 
of this proposition, allege in the first place, that although the creditor William 
_ Bastow upon his marriage assigned the debt to trustees, no stop order was obtained 
by the trustees, and no notice of the assignment was given to Mrs. Wheatley or the 
other parties. They allege, in the second place, that if the debt is not wholly 
discharged, it is affected as to £500 by the petition and order of Dec. 18, 1846, 
and the consequent abstraction and application of Thomas Barratt’s share of the 
fund. Of these points, one at least has appeared to me to be not clear from 
difficulty; but, upon consideration, my opinion is that upon both points the plain- 
tiff’s case fails. 

It appears that Mrs. Wheatley charged her share in this fund by way of suretyship 
for Thomas Barratt, whose share remained primarily liable. If, therefore, upon 
the evidence it was shown that Mr. Bastow and the three trustees to whom the 
share was assigned, or any one of these four gentlemen, had participated in, or 
been connected with, or associated in the application of Dec. 18, 1846, the plaintiff 
would probably be right. But the evidence shows no such thing. It shows that 
Mr. Bastow and the trustees were strangers to that application. It is true that the 
order purports to have been made upon the appearance of Mr. Bastow. But this 
was the unauthorised and highly improper act of Mr. Collins, a solicitor, who 
permitted himself to instruct counsel to appear for Mr. Bastow. Doubtless there 
are some cases in which it is not competent for a client to assert that his solicitor 
has acted in a particular matter without his authority, whatever hardship may 
follow. But that reasoning has no application here. Mrs. Wheatley was married 
to her present husband in 1846, and both he and she were ignorant of the order, 
and of the whole transaction of the petition, and as much strangers to it as Mr. 
Bastow, although it purports to be made on their appearance. This was also 
the more than irregular act of Mr. Collins, and was altogether void, so far as it 
affected the Wheatleys or Mr. Bastow; and it makes in my opinion no difference 
that Mr. Collins was the solicitor of Mr. Bastow, as to whom Mr. Collins’s conduct 
was as wrongful as if they had never seen each other. Nor can the plaintiff take 
any benefit by the payment of the £500, or by the fraudulent petition and 
proceedings. If jewels, belonging some of them to Mr. Barratt and some to Mrs. 
Wheatley, had been pledged to Mr. Bastow for Mr. Barratt’s debt, and his portion 
of the property had been stolen from Mr. Bastow’s possession, could it have been 
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said that Mrs. Wheatley was entitled to have her jewels restored to her without 
payment of the debt? 

It is said, however, that Mr. Bastow and his trustees acted negligently or 
fraudulently in not obtaining a stop order, or informing Mr. and Mrs. Wheatley 
of the assignment. To this argument I do not accede. The subject of the assign- 
ment was a debt, a thing not capable of being assigned at law, and which, when it 
has been assigned, as only it can be, in equity, the debtor not having notice of the 
assignment, may still pay to the assignor, and therefore cannot generally complain 
of want of notice of the assignment. If the plaintiff had paid to Mr. Bastow 
that which was secured upon her share, such a payment would have entitled her to 
-have her share restored to her. As an authority for this proposition, it is unneces- 
sary to refer to Matthews v. Wallwyn (1). It is not material to the present question, 
whether the trustees are liable to their cestuis que trust for a breach of trust on 
account of no notice having been given of the assignment. That circumstance 
cannot operate to discharge the surety. It is argued that if a stop order had been 
obtained, the fraud effected by means of the petition could not have been committed. 
Of course this is a matter of conjecture; but it appears to me probable that the stop 
order would not have been allowed to stand in the way. At all events, it was 
no breach of duty to Mrs. Wheatley to dispense with the stop order. I think, 
therefore, the only order which can be properly made will be one for redemption 
or dismissal. But we cannot thus part with the case as it concerns Mr. Collins; 
as to whom all I have said has been founded upon evidence taken between others, 
though partly given by himself. Before it can be considered as substantiated 
against him personally, he must have an opportunity of adducing evidence himself. 
We think it our duty to take the course followed by Lorp Rosstynn in Dungey v. 
Angove (2), and to order Mr. Collins to show cause why his name should not be 
struck off the Rolls. The proceeding will be prosecuted by the solicitor to the 
suitors’ fund. 


TURNER, L.J.—The short point to be decided is, whether, when a creditor 
having a security from his debtor and from a surety, assigns the debt, he loses the 
security of the surety, unless he informs him of his assignment. Stuart, V.-C., 
has held that he did so, on the ground that the surety had a right to be informed 
who his creditor from time to time might be. This is a new point, resting on the 
relation of the three parties, the principal, surety and creditor. No doubt the 
surety has a right to have the benefit of all securities held by the creditor, and if 
they are lost by the creditor, the surety is discharged. But when the debt is 
assigned, the obligations of the creditor attached upon his assignee, and the surety 
is not injured. It was said that he had a right to know who was the assignee. 
But the surety might pay the debt to the original creditor if he had not notice of 
the assignment, and such payment would be good against the assignee. If the 
securities are not given up to him, the surety will then have a right to apply for 
relief to this court. If such notice was held necessary, serious impediments would 
be thrown in the way of assignments by creditors. Upon these grounds I hold the 
plaintiff’s fund is not discharged. 

Upon the other points I agree that no decree can be made for the plaintiff upon 
the bill. The plaintiff’s case is founded upon two reasons. First, it was said 
that the plaintiff’s fund ought not to be liable for the improper disposition of a 
portion of the security by the act of the court; and that the plaintiff, as it was 
expressed, was not a guarantee for the Lord Chancellor. Secondly, it was con- 
tended, that the defendant was bound by the act of Collins, his solicitor, and 
Duke of Beaufort v. Neeld (8) was cited in support of this contention. As to the 
first point, the plaintiff’s fund is a security for a deficiency, from whatever source 
it may arise. With respect to the second point, it appears that Collins had no 
authority for making the statements in the petition, nor for his acts relating to it. 
Neither Mr. Bastow, therefore, nor those claiming under him, are bound by the 
acts of Collins. In Duke of Beaufort v. Neeld (3) the agent for the duke was a 
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general agent; but that is not the case here. With respect to the order to be 
made, if the plaintiff desires it, an account might be directed of what was due 
upon the security of the plaintiff’s fund, and there might be a decree for payment 
or foreclosure. Otherwise, the bill must be dismissed. In either case the plaintiff 
must pay the costs of the suit, and there will be no costs of the appeal. I agree 
with Kwnieut-Brucr, L.J., as to the course to be taken with reference to the 
solicitor. 


Order accordingly. 


HOGGE v. BURGESS 


[Court or Excurquer (Martin, Watson and Channell, BB.), May 1, 1858] 


[Reported 3 H. & N. 298; 27 L.J.Ex. 318; 81 L.T.0.S. 119; 
4 Jur.N.S. 668; 6 W.R. 504; 157 E.R. 482] 


Arbitration—Setting aside award—Error on law—Not appearing on face—Error 
appearing on other document—Mistake as to accounts. 

On a reference to an arbitrator the defendant set up the Statute of Limita- 
tions as a defence to the plaintiff’s claim for the balance of an account. The 
arbitrator held that the account was a running account to which the statute did 
not apply. On an application to set aside the award or refer it back on the 
ground that it was erroneous in law and fact, 

Held: there was no ground for setting aside the award or for referring it back 
to the arbitrator. 

Per Warson, B.: If an arbitrator professes to decide upon the law and he 
mistakes it, the court will set aside the award although the arbitrator’s reasons 
do not appear upon the face of the award, but only on some other paper 
delivered therewith. To that extent the law has gone, but it has refused to 
go any further. 


Notes. Sections 3 to 17 (the arbitration provisions) of the Common Law Pro- 
cedure Act, 1854, were repealed by s. 26 and Sched. 2 of the Arbitration Act, 1889: 
and the Arbitration Acts, 1889 to 1934, were consolidated without amendment by 
the Arbitration Act, 1950; see now s. 11, s. 22 and s. 23 of that Act (29 Hatsspury’s 
Statutes (2nd Edn.) 99, 107, 108). Procedure in the High Court regarding arbi- 
tration proceedings is regulated by R.S.C. (Revision) 1962, Ord. 88 (AnnuaL Prac- 
TICE (1965) 1999/14). Limitation of action for an account is provided by s. 2 (2) 
of the Limitation of Actions Act, 19389 (18 Hausnury’s Statutes (2nd Edn.) 1160). 


Referred to: Racecourse Betting Control Board v. Secretary for Air, [1944] 1 All 
E.R. 60; R. v. Northumberland Compensation Appeal Tribunal, Ex parte Shaw, 
[1951] 1 All B-R. 268. 

As to power of court to set aside an arbitration award on the ground of misconduct, 
see 2 Hatspury’s Laws (8rd Edn.) 57; and for cases see 2 Diarst (Repl.) 657 


et seq. 
Cases referred to: 
(1) Kent v. Hlstob (1802), 3 Hast, 18; 102 E.R. 502; 2 Digest (Repl.) 650, 1714. 
(2) Re Hall and Hinds (1841), 2 Man. & G. 847; 3 Scott, N.R. 250; Drinkwater, 
214; 10 L,.J.C.P. 210; 183 H.R. 987; 2 Digest (Repl.) 653, 1734. 
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(3) Phillips (Phillip) v. Evans (1843), 12 M. & W. 809; 18 L.J.Ex. 80; 2 L.'T.0.8. 
171; 152 E.R. 1216; sub nom. Phillips v. Edwards, 1 Dow. & L. 463; 
2 Digest (Repl.) 658, 1730. 


Also referred to in argument: 
Brown v. Hellaby (1857), 1 H. & N. 729; 156 E.R. 1894; 2 Digest (Repl.) 637, 
1596. 


Rule Nisi obtained by the defendant to set aside or to refer back an arbitration 
award of the judge of the county court of Bedfordshire, as arbitrator, on a com- 
pulsory reference under s. 8 of the Common Law Procedure Act, 1854, made under 
an order of Martin, B., in an action to recover £92 11s. 7d., the balance of an 
account for beer supplied by the plaintiff to the defendant. The defendant set 
up the Statute of Limitations and the plaintiff relied on the account being a 
running account. The arbitrator held that the account was a running account and 
that the Statute of Limitations did not apply and his award was duly made a rule 
of court. The defendant obtained a rule nisi to set aside the award on the ground 
that the arbitrator had decided the matter of account contrary to law and fact, or 
that the matter be referred back to the arbitrator. 


Hf. Lloyd for the plaintiff, showed cause against the rule. 
Cooke for the defendant, supported the rule. 


MARTIN, B.—It is expressly provided, by s. 7 of the Common Law Procedure 
Act, 1854, that the proceedings on any compulsory reference under the Act, as to 
enforcing or setting aside, etc., shall be the same as under any reference before the 
Act. By the old rule the decision of the arbitrator, both in law and fact, was 
conclusive; but that was broken into by a decision in the Court of King’s Bench in 
Kent v. Elstob (1), and, on another occasion, by the Court of Common Pleas in 
Re Hall and Hinds (2). The latter case was brought before this court in Phillips v. 
Evans (3), and in that case Parxr, B., concludes his judgment by saying (12 M. & 
W. at p. 312): 


“Although we may possibly do some injustice in particular cases, I think it 
better to adhere to the principle of not allowing awards to be set aside for 
mistakes, and not to open the door to inquire into the merits, or we shall 
have to do so in almost every case.”’ 


ALDERSON, B., says (ibid. at p. 318): 


‘I'he door to inconvenience has been a little opened by the case in the Common 
Pleas, but I am not disposed to open it further.”’ 


Such, then, was the clear old rule, and we have now to deal with an Act of Parlia- 
ment which, under certain circumstances, makes these sort of references com- 
pulsory. 

The clause for sending back awards to the arbitrator is of modern invention; it 
was introduced by Mr. Vaughan Richards, and is known as his clause. By s. 3 
of the Common Law Procedure Act, 1854, the court or a judge may, in country 
causes, refer certain matters in dispute, which are matters of account, to a county 
court Judge, and he is the proper and competent person to decide. Then comes 
s. 7, which says that the proceedings upon any such arbitration 


‘shall be conducted in like manner, and subject to the same rules and enact- 
ments, as to the enforcing or setting aside the award, and otherwise as upon a 
reference made by consent under a rule of court or judge’s order.”’ 


That is an express enactment that the position of the arbitrator and of the court 
shall be the same as in cases of reference by consent, and the court has no more 
power than in such cases. Then counsel for the defendant Says that s. 8 alters 
that. Let us see what that section is; it provides : 


‘In any case where reference shall be made to arbitration as aforesaid, the 
court or a judge shall have power at any time, and from time to time, to remit 
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the matters referred, or any or either of them, to the re-consideration and 
re-determination of the said arbitrator, upon such terms as to costs and other- 
wise as to the said court or judge may seem proper.” 


It seems to me that that is nothing more than saying that Mr. Richards’ clause 
shall apply to all cases under this Act of Parliament, and that awards under these 
compulsory clauses stand on the same footing as other awards. If that were not 
so, the evil to arise from increased litigation would infinitely exceed all others. 


WATSON, B.—I am of the same opinion. I think the law under this Act is 
perfectly clear. Kent v. Elstob (1) decided that if an arbitrator profess to decide 
upon the law, and he mistake it, the court will set aside the award, although the 
arbitrator's reasons do not appear upon the face of the award, but only upon another 
paper delivered therewith. To that extent the law has gone; it was attempted to 
carry it further in Phillips v. Evans (3), but the court refused, and discharged the 
rule. Then the only other question is, Is there any difference between awards 
under this Act and awards by consent of the parties? It is clear, looking to the 


B 


several sections, that awards under these compulsory clauses are to be governed — 


by the ordinary rules; and to my mind it is not doubtful that we have only power 
to refer an award back in cases in which we have power to set it aside. 


CHANNELL, B.—I also think the rule should be discharged. It was obtained 
on the ground that there was a difference between references under these com- 
pulsory clauses and by consent; but I think it clear for the purposes of this case 
that there is no such distinction. Re Hall and Hinds (2) is not an authority 
in this case; the ground of that decision was misconduct. I was counsel in that 
case, and I know that the Common Pleas proceeded on that ground. 


Rule discharged. 


HARE v. BURGES 


[Vice-CHANCELLOR’s Court (Page-Wood, V.-C.), November 11, 12, 1857] 


[Reported 4 K. & J. 45; 27 L.J.Ch. 86; 30 L.T.O.S. 255; 22 J.P. 84; 
3 Jur.N.S. 1294; 6 W.R. 144; 70 E.R. 19] 


Landlord and Tenant—Covenant—Perpetual renewal—Presumption against— 

Rebuttal—Covenant to renew—Insertion in new lease. 

There is a presumption against construing a covenant in a lease so as to 
amount to a covenant for perpetual renewal, but, if there are in the lease 
expressions indicative of such an intention on the part of the lessor, the court 
will give effect to that intention. 

A reversioner, who is an assignee by purchase from the original lessor of 
the reversion with notice that a covenant for perpetual renewal would be 
required of him, is bound to perform such a covenant, as the perpetual obliga- 
tion affects the land and the person for the time being entitled to the reversion. 


Notes. The conversion of perpetually renewable leases into long terms, i.e., two 
thousand years, is now effected by s. 145, Sched. 15 of the Law of Property Act, 
1922 (18 Haussury’s Sratures (2nd Edn.) 871, 874). 

Considered : Swinburne v. Milburn (1884), 9 App. Cas. 844. Followed: Wynn v. 
Conway Corpn., [1914-15] All E.R.Rep. 199. Considered: Re Greenwood’s Agree- 
ment, Parkus v. Greenwood, [1950] 1 All E.R. 486. Referred to: London and 
South Western Rail. Co. v. Gomm (1882), 20 Ch.D. 562. 
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As to covenant for perpetual renewal of lease, see 28 Hatspury’s Laws (8rd Edn.) 
627; and for cases see 31 Dicrst (Repl.) 80. 


Cases referred to: 
(1) Copper Mining Co. v. Beach (1828), 18 Beav. 478; 1 L.J.0.S.Ch. 84; 51 E.R. 
184; 31 Digest (Repl.) 81, 2341. 
(2) Rochford v. Hackman (1852), 9 Hare, 475; 21 L.J.Ch. 511; 19 L..T.O.S. 5; 
16 Jur. 212; 68 E.R. 597; 44 Digest 548, 3657. 


Also referred to in argument : 
Baynham v. Guy’s Hospital (1796), 8 Ves. 295; 80 E.R. 1019; 31 Digest (Repl.) 
- 80, 2328. 

Sadhier v. Biggs (1853), 4 H.L.Cas. 485; 22 L.T.0.S. 69; 10 E.R. 581, H.L.; 
31 Digest (Repl.) 80, 2338. 

Atkinson v. Pillsworth (1787), 1 Ridg. Parl. Rep. 449; Vern. & Scr. 157; 31 Digest 
(Repl.) 80, *796. 

Moore v. Foley (1801), 6 Ves. 232; 81 E.R. 1027; 81 Digest (Repl.) 80, 2329. 

Keppell v. Bailey (1834), 2 My. & K. 517, Coop. temp. Brough 298; 89 E.R. 1042, 
L.C.; 81 Digest (Repl.) 240, 3746. 

Browne v. Tighe (1834), 8 Bli.N.S. 272; 2 Cl. & Fin. 896; 5 E.R. 944, H.L.; 
31 Digest (Repl.) 81, 2342. | 

Iggulden v. May (1806), 7 East, 237; affirmed (1807), 2 Bos. & P.N.R. 449; 127 
E.R. 703, Ex. Ch.; previous proceedings (1804), 9 Ves. 825, L.C.; 81 Digest 
(Repl.) 78, 2316. 


Action for specific performance of a covenant for renewal contained in an original 
lease. The plaintiff, the original lessee, having obtained a decree against the 
defendant, the assignee of the reversion by purchase from the original lessor, it was 
referred to chambers for the lease to be drawn up. The matter was now adjourned 
into court to determine the form of the covenant for renewal in the new lease, 
having regard to the construction of the covenant for renewal in the original lease; 
and whether an assignee of the reversion of the premises could be compelled to 
enter into any covenant which would have the effect of binding him personally. 

By a deed dated July 14, 1836, Paul Methuen (afterwards Lord Methuen) leased 
to the plaintiff some land at Bedminster, in Somersetshire, during the natural lives 
of Charles Bowles Hare, Robert Leonard, and Thomas Harris, and the survivors 
and survivor of them, at a yearly rent of £67 2s. 6d., payable quarterly. The lease 
contained a covenant on the part of the lessor, that in case the plaintiff should, 
upon the decease of either of them, C. B. Hare, R. Leonard and T. Harris, be 
desirous of taking a further or renewed lease of the leased premises for another 
life, and should, within the space of twelve calendar months, give notice in writing 
of such desire unto the said Paul Methuen, or the person or persons for the time 
being entitled to the reversion, and should nominate any person in the room or 
stead of the person who should have so departed this life, he, Paul Methuen, or the 
person or persons for the time being entitled as aforesaid, should and would, at 
the request and at the costs and charges of the plaintiff, and on the surrender of 
that lease (such surrender to be at the like costs and charges) and payment of the 
sum of £134 5s. by way of fine or premium for such renewal, forthwith duly 
make and execute unto the plaintiff a new and further lease of all and singular the 
premises thereinbefore demised, for and during the natural life of the person so to 
be nominated, and the lives of each of them, C. B. Hare, R. Leonard and T. Harris, 
as should be then living, and of the survivors and survivor of them, at and under 
the same yearly rent, and with and subject to such and the same covenants, pro- 
visoes and agreements, including ‘‘this present covenant,’’ as were therein con- 
tained. C. B. Hare, one of the lives named in the lease, died on Aug. 8, 1855, and 
on Mar. 4, 1856, the plaintiff served on the defendant, who had purchased the 
reversion of the premises, a notice of the death, and of his wish to take a renewed 
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lease, according to the terms of the covenant for renewal contained in the original 
lease. He had nominated a new life in the place of that which had dropped. 


Cairns, Q.C., and Wilkins for the plaintiff. 
Dart for a mortgagee in the same interest as the plaintiff. 
Batten for the defendant. 


PAGE-WOOD, Y.-C.—Two questions were raised: first, whether the covenant 
in the original lease amounted in effect to a covenant for perpetual renewal; and if 
it did, then, secondly, whether, under the circumstances of this case, the defen- 
dant could be required to enter into an express covenant for renewal; or whether 
the court would not hold, as in Copper Mining Co. v. Beach (1), that a new demise 
reciting the original covenant would be a sufficient performance of that covenant. 

As regards the first and main question, I must hold, that the covenant in the 
original lease is in effect a covenant for perpetual renewal. Counsel for the defen- 
dant argued, that this question must never depend upon mere inference; that, in 
the absence of words indisputably pointing to a perpetual renewal—words so strong 
that it is impossible to adopt any other construction—the court, although it may 
find in the instrument words apparently pointing to perpetual renewal, will not 
adopt that construction, if any other can by possibility be put upon the terms of 
the covenant. To that view I cannot accede. 

It seems to me, that the true rule of construction in a case like this, is that 
referred to by Turner, V.-C., in Rochford v. Hackman (2), where he says that 
some effect must if possible be given to all the words of an instrument, and if 
the court sees no effect which can be given to certain words, unless they be con- 
strued in a particular manner, then, whatever mere presumption may stand in 
the way, it will construe them in that manner. The court is not at liberty to do 
violence to the words of the instrument, in order to carry into effect what is 
merely a presumption. So, in a case like the present, giving full weight to the 
argument, that there is a presumption against construing a covenant so as to 
amount to a covenant for perpetual renewal—that prima facie a lessor shall not be 
taken to have intended to enter into such a covenant, still there may be in the 
instrument expressions indicative of such an intention; and, if there be, the court 
will not force the construction, but will give effect to what appears to have been the 
lessor’s intention. 

In the present case, the covenant is that in case the plaintiff shall, upon the 
decease of either of the three original lives, be desirous of taking a renewed lease 
of the demised premises for another life, and shall, within twelve months after such 
decease, give the requisite notice, and shall nominate any person in the room of 
the deceased, the person entitled for the time being to the reversion shall execute 
a new and further lease of the premises for the life of the person so to be nominated, 
and the lives of such of the three first-named persons as shall be then living, and 
of the survivors and survivor of them, at the same rent, and with and subject to 
such and the same covenants, provisoes, and agreements, “including this present 
covenant,’’ as are contained in the original lease. 

There is a further covenant that, if within the twelve months after the decease 
of any one of the three original cestuis que vie, and before any renewed lease or 
leases shall have been granted by virtue of the former covenant, any other or others 
of the three shall die, it shall be lawful for the plaintiff, his heirs or assigns, to 
insert another life or lives in the lease so to be granted as aforesaid in the room 
of the life or lives which shall so drop, upon making certain payments, it being the 
intention of the parties that the plaintiff shall not be obliged, provided he renew 
within the period appointed, to incur the expense of a further or additional lease or 
leases in respect of the second and third lives dying as aforesaid. Suppose the 
event for which the further covenant provides to take place—suppose all the three 
original lives to drop within the twelve months, and before any renewed lease has 
been granted—to carry out the construction for which the defendant contends there 
ought to be an express proviso, that, in the lease to be granted in that event, the 
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covenants for renewal shall not be included; for it would be absurd to suppose that 
there is to be'a renewed lease for the lives of three persons, all of whom will be 
dead at the time of its execution. 

It was argued that the words “‘including this present covenant,’’ would be satis- 
fied by inserting in the first renewed lease a covenant to renew on the dropping of 
either of the two surviving lives. But that is not a natural construction. Such a 
covenant would be applicable to only two lives, whereas the original covenant is 
applicable to all the three. The true construction is clearly this—that, on the 
death of any of the three, the plaintiff is entitled to a new lease for three lives, with 
a like covenant for renewal, mutatis mutandis, that is, writing in such covenant the 
name of the new life instead of that of the deceased. Looking to the history of 
leases of this description, it becomes still more clear that this is the true construc- 
tion. The struggle has always been this. The court has felt, that, where the 
covenant has been merely in general terms, however large—where, for instance, it 
has been a covenant to grant a renewed lease ‘‘under the like rents, covenants, and 
conditions as were contained in the original lease,’’ or ‘‘with all the covenants and 
conditions contained in the original lease’’—to construe that as amounting to a 
covenant for perpetual renewal would be a surprise on the lessor. It, therefore, 
refused to imply, upon a covenant so worded, an intention on the part of the lessor 
that it should operate as a covenant for perpetual renewal. 

That being the rule of the court in construing a covenant so generally worded, 
conveyancers have taken this course. Finding that the courts would not imply 
such an intention, they have said: ‘‘We will express it.’’ The course they have 
taken in order to express it has been, to add to the general words which the courts 
have held as necessary to imply such an intention, the words “including this present 
covenant.’’ That this has been the history of the law in these cases, is clear from 
the able work (JARMAN’s PrecepENTs IN CoNnvEYANCING) to which counsel for a 
mortgagee referred me as illustrative of the practice of conveyancers, which, in 
reference to such a question, may properly be taken into consideration. Counsel 
for the defendant says, that if the parties to the original lease really contemplated 
a perpetual renewal, they would have made their intention clearer, by some such 
words as these: ‘in case in this or any future lease any life should drop, a new 
lease shall be granted including this present covenant.’’ Such words might have had 
that effect, but it appears to me that they were not necessary to express what was 
intended. 

With regard to the second question, it was argued, that even if the plaintiff were 
entitled to a perpetual renewal, the court would not compel the insertion in the 
lease which is now to be granted of an express covenant for renewal, upon the 
ground that the insertion of such a covenant would have the effect of fastening an 
obligation upon every person who may hereafter become entitled as an assign to 
the reversion of this property for all time, and be binding upon the assets of every 
such person indefinitely; and Copper Mining Co. v. Beach (1) was cited as an 
authority to show, that a new demise reciting the original covenant would be a 
sufficient specific performance. But, after much consideration, I am unable to see 
any principle upon which to hold that in the present case an express covenant for 
renewal ought not to be inserted. The notion of its being objectionable on the 
ground of tending to a perpetuity is out of the question. The moment any assign 
of the reversion grants a renewed lease, his duty is discharged, and ‘his assets, 
therefore, are free from any liability. As to Copper Mining Co. v. Beach (1), all 
that was there decided was, that, under a decree for specific performance, the 
courts will not compel parties, who are trustees, to enter into covenants into which, 
under ordinary circumstances, trustees would not be called upon to enter. But that 
rule has no application to a case where, as here, the person in whom the reversion 
is vested is entitled to the beneficial interest; in such a case, the court will act in 
respect of a covenant like the present in the same manner as it acts in the case of 
ordinary covenants for title under a decree for specific performance. The defen- 
dant in this case having the beneficial interest in the reversion, and having 
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purchased with notice that a covenant for perpetual renewal would be required of A 
him, the court will require the insertion of such a covenant in the lease in question. 


Order accordingly. 


WATERS AND ANOTHER v. MONARCH FIRE AND LIFE 
ASSURANCE CO. q 


[Courr or QuzeNn’s Bencu (Lord Campbell, C.J., Wightman and Crompton, JJ.), 
January 19, 1856] 


[Reported 5 E. & B. 870; 25 L.J.Q.B. 102; 26 L.T.0.S. 217; 
2Jur.N26..375; 4 W.m. 246: 119 BR. 705 | 


Insurance—Fire—Bailee—Warehouseman with whom goods deposited for third D 
parties—Recovery of full value—Hzxcess recovered beyond his interest to be 

held in trust for owners. 

Under a floating policy of fire insurance ‘‘on goods, the property of the 
assured or held by him in trust or on commission,’’ a warehouseman may re- 
cover the full value of goods destroyed by fire which were deposited by third 
parties, although those parties gave no orders to insure the goods and were ft 
unaware of their insurance. He is not limited to the amount of his charges 
for warehousing, landing, and cartage, for which he has a lien on the goods, 
but any excess recovered beyond the amount of his own interest must be held 
in trust for the owners. 


Notes. Under s. 4 of the Life Assurance Act, 1774, insurances on goods and EF 
merchandise are excluded from that Act (13 Hatssury’s Srarures (2nd Tdn.) 8). 

Followed: London and North Western Rail. Co. v. Glyn (1859), E. & HE. 652. 
Distinguished: Seagrave v. Union Marine Insurance Co. (1866), L.R. 1 C.P. 305; 
North British Insurance Co. v. Mojfatt (1871), 1i.R. 7.CoP. 25% Mariineaw vy, 
Kitching (1872), 41 L.J.Q.B. 227. Applied: Hbsworth v. Alliance Marine Insur- 
ance Co. (1873), L.R. 8 C.P. 596; Williams v. Baltic Insurance Association of GQ 
London, Ltd., [1924] All E.R.Rep. 368. Considered: Lake v. Simmons (19286), 
95 L.J.K.B. 586; Portavon Cinema Co. v. Price and Century Insurance Co., [1939] 
4 All E.R. 601; Maurice v. Goldbrough Mort & Co., [1939] 3 All E.R. 68; John 
Rigby (Haulage), Lid. v. Reliance Marine Insurance Co., [1956] 8 All E.R. 1. 
Distinguished: Re King, Robinson v. Gray, [1963] 1 All E.R. 781. Referred to: 
Vandepitte v. Preferred Accident Insurance Corpn. of New York, [1932] All H 
E.R.Rep. 527; Prudential Staff Union v. Hall, [1947] K.B. 685; Pyrene Co. v. 
Scindia Steam Navigation Co., [1954] 2 All E.R. 158. 

As to what constitutes an insurable interest, see 22 Hatspury’s Laws (8rd Edn.) 
310 et seq.; and for cases see 29 Diarst (Repl.) 452 et seq. 


Case referred to: 
(1) Marks v. Hamilton (1852), 7 Exch. 828; 21 L.J.Ex. 109; 18 L.T.0.8. 260; i 


16 Jur. 152; 155 E.R. 970; 29 Digest (Repl.) 453, 3306. 


Also referred to in argument: 
Dalby v. India and London Life Assurance Co. (1854), 15 C.B. 865; 3 C.L.R. 
61:24 L.d.C.P. 2; 24.1.7 .0.8.. 182; 18 Jur. 30243 S4Wi Rado. ete 
465, ix. Ch.; 29 Digest (Repl.) 367, 2807. 
Routh v. Thompson (1811), 138 Hast, 274; 104 E.R. 375; 29 Digest (Repl.) 110, 
5oG%. 
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Hagedorn v. Oliverson (1814), 2 M. & S. 485; 105 E.R. 461; 29 Digest (Repl.) 
ELO; 557: 

Stdaways v. Todd (1818), 2 Stark. 400; 3 Digest (Repl.) 112, 329. 

Tierney v. Wood (1854), 19 Beav. 330; 23 L.J.Ch. 895; 23 L.T.0O.S. 266; 2 W.R. 
O17; O2.E.R: 377; 43 Digest 557, 79; 


Special Case stated for the opinion of the court in an action on two policies of 
fire insurance, effected by the plaintiffs with the defendants, to recover the value 
of flour and other goods destroyed by fire on Feb. 16, 1855, and which had been 
deposited by third parties in the plaintiffs’ warehouse near Blackfriars. 

The plaintifis were corn factors and merchants, and also warehousemen, and 
had effected two fire policies, commonly known as floating policies, with the defen- 
dants. In the first policy the assurance was described to be ‘‘on goods in trust or 
on commission.’’ And in the second, ‘‘on flour, the property of the assured, or 
held by them in trust or on commission.’’ The goods, the value of which was 
sought to be recovered, were deposited in the plaintiffs’ warehouse by third persons, 
in the way of their trade as warehousemen, and such persons had not authorised 
the plaintiffs to insure the goods, and the fact of insurance was communicated to 
one of such persons only, who appeared to approve of it when so mentioned to him. 
Two of the parties had insured their own goods elsewhere. The flour was destroyed 
by the fire on Feb. 16, 1855, and at that time the plaintiffs had a lien on the goods 
to the extent of his charges for warehousing, and landing and cartage. The amount 
of such charges was paid into court by the defendants. 

At the trial, before Lorp Camppei, C.J., at the Guildhall in 1855, a verdict was 
found for the plaintiffs subject to the opinion of the court as to the plaintiffs’ right 
to recover under the circumstances and, if so, for what sum, the court to be entitled 
to draw inferences of fact. The plaintiffs maintained that the amount recoverable 
was not limited to the amount of their charges for which they had a lien on the 
goods but extended to the whole amount of the loss. The defendants contended 
that the plaintiffs had no insurable interest in the goods deposited. 


Mellish and Bovill for the plaintiffs. 
Lush and Barnard for the defendants. 


LORD CAMPBELL, C.J.—I consider that it is clear that this action is maintain- 
able. Looking to the words in the policies, were these goods included in the 
policies? I am of opinion that they were. In the first policy the assurance is on 
‘‘goods in trust or on commission,’’ and in the second policy ‘‘on flour, the property 
of the assured, or held by them in trust, or on commission.’’ The words ‘‘in trust?’ 
here mean goods with which the assured were entrusted; not goods of which they 
might be trustees in the legal technical language, i.e., of holding property on equit- 
able trusts, but as descriptive of goods entrusted to him, landed at his wharf, and 
deposited in his hands. There is no doubt but that it was intended that these 
goods should be covered by the policies. Is there anything illegal in such an 
insurance? There is nothing illegal at common law, as was determined by the 
recent decision of Marks v. Hamilton (1). And it is allowed that there is no 
statute which renders such an insurance illegal. It is, therefore, a valid insurance. 
It would be extremely inconvenient if such an insurance were not allowed, although 
the plaintiffs had no order from the owner of the goods to insure, and tke plaintiffs 
never told the owner that they had insured. It would be extremely inconvenient if 
a floating policy of insurance could not be kept up, which the plaintiffs might apply 
to the benefit of those whose goods they were entrusted with, and which, as far as 
I can see, causes no injury to commerce or the interests of society. 

Then the question arises, To what extent do the policies go? Iam of opinion that 
they extend to the whole corpus of the goods. If it is a valid contract, the contract 
is to pay or make good all such damage or loss as shall happen by fire to the 
property mentioned in the policies—not the mere particular interest which the 
plaintiffs might have in the property, but the whole value of the property. The 
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plaintiffs will be entitled to take sufficient to cover their own interest in the goods, 
and may be regarded as trustees of the remainder for those parties who have the 
ulterior interest in the property. There are authorities to show that the owners of 
the property although they had given no orders to insure, or had the fact of an 
assurance of their property communicated to them, may at any time ratify the 


insurance. The plaintiffs are now entitled to recover the full amount which they 
have claimed. 


WIGHTMAN, J.—These goods were, beyond all reasonable doubt, held by the 
plaintiffs in trust. They were deposited in their warehouse; they had a right to 
charge in respect thereof, and they were liable to account to the owners for them. 
I, therefore, think they fall within the words of the policies. If so, to what extent 
can the plaintiffs recover? It seems to me, unless the policies are illegal except 
to the extent of their own interest in the goods, that the plaintiffs are entitled to 
recover their full value. That the case is not within the Life Assurance Act, 1774, 
is allowed, nor is the contract illegal at common law. The plaintiffs may, there- 
fore, recover the total amount of their loss, for it is not a mere contract of indemnity 
to the extent of the plaintiffs’ own loss. 


CROMPTON, J.—I cannot doubt but the policies apply to a case of this kind. 
The goods were entrusted to the plaintiffs in the way of their trade, and they were 
interested in the whole of the goods. They might have recovered the whole of the 
goods in trover; in an indictment for felony they would be described as their goods. 
Then I think the plaintiffs might recover the whole value of the goods, and the 
surplus beyond their own beneficial interest would go to the parties to whom the 
plaintiffs are accountable for the goods. 


Judgment for plaintiffs. 


R. v. MILE END OLD TOWN (CHURCHWARDENS AND 
OVERSEERS) 


[Court or QurEN’s Bencn (Lord Denman, C.J., Patteson, Wightman and Erle, 
JJ.), April 21, 24, June 26, 1847] 


{ Reported 10 Q.B. 208; 2 New Mag. Cas. 240; 8 New Sess. Cas. 13; 
16 LJ.MC. 164; 9 1.7.0.5. 212; 11 J.P, 505; 2 Jur, 988. 
116 E.R. 80] 


fiates—Assessment—Profits basis—Ascertainment of rateable value—Apparatus 
for supply of water situated in several parishes. 

The works of a water company extended over several parishes, and consisted 
of two portions, the first being the service pipes which delivered the water to the 
consumers, which was directly productive of rateable value, and the second be- 
ing the works bringing the water to the service pipes which indirectly con- 
duced to such production. 

Held: the rateable value ought to be apportioned among the several parishes 
in the following manner: (i) as to the second portion, the rateable value of the 
land with all the buildings and fixtures thereon should be deducted from the 
total rateable value and distributed among the parishes in which the parts of 
that portion were situated; (ii) the residue of the rateable value should be 

- apportioned among the parishes in which the service pipes were situated in the 
ratio of the net profits in each parish. 


A 





K 
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Notes. Applied: R. v. Hammersmith Bridge Co. (1849), 15 Q.B. 369; Liver- 
pool Corpn. v. West Derby Overseers (1856), 6 E. & B. 704; R. v. West Middlesex 
Waterworks (1859), 1 E. & E. 716; Sheffield United Gas Light Co. v. Sheffield 
Overseers (1863), 4 B. & S. 185. Doubted: Kent Water Works Co. v. Woolwich 
Union (1871), Ryde Rat. App. (1871-85), 69. Applied: R. v. South Staffordshire 
Waterworks Co. (1885), 16 Q.B.D. 359. Considered: Metropolitan Water Board v. 
London City Union Assessment Committee (1909), 73 J.P. 142. Apphed: Kingston 
Union Assessment Committee v. Metropolitan Water Board, [1926] All E.R.Rep. 1; 
Metropolitan Electric Supply Co. v. Buckingham County Valuation Committee, 
[19389] 1 All E.R. 36. Referred to: R. v. Longwood (1849), 138 Q.B. 116; R. v. 
London, Brighton and South Coast Rail. Co., R. v. South Eastern Rail. Co. (1851), 
te QB. 3013; &. v. Longwood (1852), 17 Q.B. 871; Newmarket Bail. Co. v- ot. 
Andrew’s the Less, Cambridge (1854), 3 EK. & B. 94; North Staffordshire Rail. Co. 
v. Rushton Spencer Overseers (1860), 7 Jur.N.S. 3863; R. v. Hastern Counties Rail. 
Co. (1863), 4 B. & 8. 58; New River Co. v. Hertford Assessment Committee (1901), 
70 L.J.K.B. 740; Metropolitan Water Board v. Chertsey Union, [1916] 1 A.C. 337; 
Barking Borough Rating Authority v. Central Electricity Board, [1940] 8 All E.R. 
477; Metropolitan Water Board v. Hertford Corpn., Hertford Corpn. v. Metropoli- 
tan Water Board, [1953] 1 All E.R. 1047; Clayton v. British Transport Commission, 
[1955] 2 All E.R. 274. 

As to valuation of public utilities, see 832 Hatsspury’s Laws (3rd Edn.) 86 et seq. ; 
and for cases see 88 Dicrst (Repl.) 650 et seq. 


Cases referred to: 

(1) R. v. London and South Western Rail. Co. (1842), 1 Q.B. 558; 2 Ry. & Can. 
Ups, 629; 2 GalL-& Day. 494 11 1.J.M.C. 98: 6.J.P, 893° 6 Jur. b86- tae 
E.R. 1246; 88 Digest (Repl.) 648, 1028. 

(2) RB. v. Grand Junction Rail. Co. (1844), 4 Q.B. 18; 4 Ry. & Can. Cas. 1; 1 Dav. 
& Mer. 237; 1 New Mag. Cas. 29; 1 New Sess. Cas. 208; 18 L.J.M.C. 94; 
38 L.T.0.S8. 123; 8 J.P. 358; 8 Jur. 508; 114 E.R. 804; 38 Digest (Repl.) 
642, 1019. 

(3) RB. v. Cambridge Gas Light Co. (1838), 8 Ad. & El. 73; 3 Nev. & P.K.B. 262; 
1 Will. Woll. & H. 273; 7 L.J.M.C. 50; 2 Jur. 742; 112 E.R. 768; 88 Digest 
(Repl.) 659, 1123. 

(4) BR. v. New River Co. (1813), 1 M. & S. 503; 1 Bott. 222; 105 E.R. 188; 38 
Digest (Repl.) 653, 1091. 

(5) R. v. Kingswinford (Inhabitants) (1827), 7 B. & C. 236; 1 Man. & Ry.M.C. 
43; 1 Man. & Ry.K.B. 20; 108 E.R. 711; sub nom. R. v. Dudley Canal 
Navigation Co., 6 L.J.0.8.M.C. 8; 38 Digest (Repl.) 664, 1156. 

(6) R. v. Woking (Inhabitants) (18385), 4 Ad. & El. 40; 1 Har. & W. 539; 5 Nev. 
& M.K.B. 395; 3 Nev. & M.M.C. 295; 5 L.J.M.C. 17; 111 E.R. 702; 38 
Digest (Repl.) 665, 1158. 


Case Stated for the opinion of the Court of Queen’s Bench. 

A poor rate was made by the officers of the hamlet of Mile End Old Town, assess- 
ing the Kast London Water Works at the net annual sum of £1,473 in respect of 
their mains, pipes and other works fixed in the ground for conveying water. The 
company appealed to a special sessions, where the magistrates decided that the 
annual value of the company’s occupation in the hamlet was £900 and reduced the 
rate to that sum. On appeal to the sessions, that decision was affirmed, subject to 
the opinion of this court on a Case. The Case was referred to a barrister to decide 
the amount at which the company should be rated, with liberty to state any points 
for the decision of this court. He decided and certified that the company should be 
rated on the net estimated rental or rateable value of £1,473. 


Hill and Clarkson for the parish. 
Sir Fitzroy Kelly, Bodkin and Hodges for the company. 
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Cur. adv. vult. 


June 26, 1847. LORD DENMAN, G.J., delivered the following judgment of the 
court.—This was an appeal against a rate, the rateable subject being the apparatus 
for the supply of water situated in twenty parochial districts, and the rateable value 
of that, viz., £30,800, being the residue of the gross receipts after making all the 
deductions to which the company are entitled, has been correctly ascertained by the 
award. The principle for dividing that sum among those districts is the matter to 
be decided, the company contending that the division should be according to the 
amount of fixed capital in each district. But the rule of law laid down by Act of 
Parliament for ascertaining the rateable value of any subject refers to an estimate of 
the rent which it may yield. The outlay of capital may furnish no such criterion, 
since it may have been injudiciously expended, and what was costly may have 
become worthless by subsequent changes. As our opinion is against the company 
on the objection relied on in argument in their behalf, it follows that the rate should 
be affirmed. But, as the award suggests different methods of apportioning the rate- 
able value, and so arriving at the same rate, it would be convenient if we also stated 
our view of the methods for applying the above rule of law to such rateable subjects 
as the present. 

The first step in the apportioning has been in effect to divide the whole apparatus 
constituting the rateable subject into two portions, of which one is directly pro- 
ductive of rateable value, being the service pipes which deliver the water to the 
consumers; the other indirectly conduces to*such production, being the residue of 
the works bringing the water to the service pipes. The second portion has been 
first rated in the ordinary way by valuing the land with all the buildings and 
fixtures thereon, and the amount of the rate so ascertained has been deducted from 
the rateable value, and distributed to the district in which the parts of this portion 
are situated. An analogous course appears to have been adopted for railways in 
fi. v. London and South Western Rail. Co. (1), and R. v. Grand Junction Rail. 
Co. (2); and for gas companies in R. v. Cambridge Gas Light Co. (8). Also the 
spring which indirectly conduced to the ultimate profit by the water-rate was held 
rateable in a parish where it was situated, in R. v. New River Co. (4), the quantum 
of such rate being left to the sessions. As this course was acquiesced in by both 
parties in the three latest cases, we may assume that it may be applied without 
practical difficulty, and we see no objection to it. 

The remaining step has been to apportion the residue of the rateable value among — 
the districts in which the direct productive portion of the works is situated, in the 
ratio either of net profits or of gross receipts, or of the quantity of mains and pipes, 
and of the land occupied by them in each district, and each ratio in the present 
case gives the same result. If they differed it would be necessary to elect between 
them, and that ratio should be preferred which would best show the rent to be 
expected, if the part of the works situated within the district was let separately. 
It is clear that the net profits in each parish would be the best criterion for such 
rent, and they would, therefore, give the proper ratio. It is also clear that the 
ratio of the gross receipts or earnings of the several districts to each other will be 
the same as the ratio of net profits in those districts to each other in all cases where 
the total of the expense is taken to be common to the whole apparatus, and is 
deducted from the total of the receipts in the progress of ascertaining the rateable 
value; for in such case the net profits in each district would be ascertained by 
distributing the expense among the several districts, and it would be distributed 
in the ratio of the gross receipts in each; and, if a proportionate deduction should be 
made from the gross receipts of each, the ratio of the remainder to each other 
would be the same as the ratio of the net profits to the gross receipts. As any 
attempt to ascertain the net profit of each district in any other way would lead to 
minute and inconvenient inquiries in practice, the ratio of gross receipts should be 
adopted, as being an index of the net profits when the rateable value is ascertained 
in the way stated in the Case. 
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We think that an apportionment in this sense, according to the gross receipts, is 
in accordance with the decisions which have apportioned the sum of rateable 
value on a railway or canal, according to the length of the line in each parish: 
RK. v. Kingswinford (Inhabitants) (5) and R. v. Woking (Inhabitants) (6), where 
the profit arose from transit, and the line of canal or railway was directly produc- 
tive of the profit, and the reservoirs, warehouses, stations, etc., indirectly con- 
ducive to such production. Tach portion of the line earns an aliquot portion of 
the profit, and, if equal portions of one line, carrying at one rate could be conceived 
to be let separately, no one portion would be let at a higher rate than the other, and 
the apportionment of a sum of rateable value according to the length of the line in 
each parish is according to the rent to be expected on that part of the line. In the 
case of water companies, where the profit arises from the delivery of water from a 
given place, the previous transit being immaterial to the consumer, the service pipes 
immediately produce the profits, and the agency by which the water reaches those 
pipes indirectly conduces to such production. If the service pipes in each parish 
could be let separately, the water being assumed to be sold at the same price 
throughout, the criterion of the rent would be found in the gross receipts which 
would depend on the number, the diameter and the level of the service pipes in each 
parish, and the apportionment according to the gross receipts in each district would 
be according to the rent to be expected from that part of the rateable subject situate 
in each district. This apportionment is not at variance with the grounds of the 
judgment in R. v. Cambridge Gas Light Co. (8). There, the court decided that 
the parishes in which the profits are not received are not entitled to all the amount 
produced by the rate, but that the parishes on which the parts of the apparatus 
indirectly conducing to produce profits are situate are entitled to a proportion; and 
the court also declared that the principle on which the sum of rateable value on 
the rates of all the parishes should be apportioned is the same as that which was 
to be applied to canals, and the principle is the same here. By the method adopted 
in this case, the rateability of the portion of the apparatus indirectly conducing to 
produce profit is provided for, and the residue of the sum of the whole rateable 
value is apportioned to those parts of the apparatus directly producing profit, in 
analogy to the rateable proportion for canals and railways. 

We have thus endeavoured to show that the rule for ascertaining the value for 
separate rating ought to be applied, as far as practicable, to apportioning among 
several districts a sum of rateable value arising partly in each. 


Order of quarter sessions quashed ; original rate confirmed. 
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A 
KEATS v. KEATS AND MONTEZUMA 


[Courr ror Drvorce and Martrimontat Causss (Lord Chelmsford, L.C., Wight- 
man, J., and Cresswell, J.0.), February 1, 4, 5, 1859] 


[Reported 1 Sw. & Tr. 384; 28 L.J.P. & M. 57; 82 L.1.0.8. 321: 
5 Jur.N.S. 176; 7 W.R. 877; 164 E.R. 754] B 


Divorce—Condonation—Need for reinstatement of guilty party—Conjugal cohabi- 
tation. 

Divorce—Costs—Wife’s costs—Liability of husband—Wife failing in suit—No 
application for security. 

Condonation means a blotting out of the matrimonial offence imputed, so as C 
to restore the offending party to the same position as that which he or she 
occupied before the offence was committed. Words, however strong, can at 
the highest only be regarded as imperfect forgiveness, and, unless followed up 
by something which amounts to a reconciliation and a reinstatement of the 
guilty party in the condition he or she was in before the transgression, it must 
remain incomplete. There can be no condonation which is not followed by D 
conjugal cohabitation. 

A husband is not liable for his wife’s costs where she has brought her case 
to a hearing and has failed and has not applied for security of costs before the 
hearing. 


Notes. Approved: Bernstein v. Bernstein, [1891-4] All E.R.Rep. 706. Con- 
sidered: Cramp v. Cramp and Freeman, [1920] All E.R.Rep. 164. Applied: E 
Crocker v. Crocker, [1920] All E.R.Rep. 184. Considered: Germany v. Germany, 
[1938] 3 All E.R. 64. Applied: Fearn v. Fearn, [1948] 1 All E.R. 459. Re- 
ferred to: Latham v. Latham and Gethin (1861), 30 L.J.P.M. & A. 48; Whitmore 
v. Whitmore (1866), L.R. 1 P. & D. 96; Smith v. Smith (1882), 7 P.D. 84; Hail v. 
Hall (1891), 60 L.J.P. 73; Russell v. Russell, [1892] P. 152; Waudby v. Waudby 
and Bowldnd (1901), 84 L.T. 571; Sneyd v. Sneyd and Burgess, [1926] P. 27; Ff 
Mason v. Mason and Cottrell, [1933] All E.R.Rep. 859; Jones v. Evans, [1945] 

1 All E.R. 19; Hockaday v. Goodenough, [1945] 2 All E.R. 3835; Wilmot v. Wilmot 
and Martin, [1948] 2 All E.R. 123; Mackrell v. Mackrell, [1948] 2 All E.R. 858; 
Cook v. Cook, [1949] 1 All E.R. 384. 

As to condonation, see 12 Hatssury’s Laws (8rd Edn.) 802 et seq.; and for cases 
see 27 Diarst (Repl.) 396 et seq. As to a wife’s costs, see 12 Hatspury’s Laws G 
(8rd Edn.) 358 et seq. ; and for cases see 27 Diarst (Repl.) 564 et seq. 


Cases referred to: 

() Beeby v. Beeby (1799), 1 Hag. Mee. 7389: 1 Mag. Com. 142, nn.) 162 Bes 7a. 
27 Digest (Repl.) 399, 3280. 

(2) Campbell v. Campbell (1857), Dea. & Sw. 285; 29 L.T.O.8. 150; 3 Jur.N.S. H 
845; 5 W.R. 519; 164 E.R. 578; 27 Digest (Repl.) 516, 4598. 

(3) Hvans v. Evans and Robinson (1859), 1 Sw. & Tr. 828; 28 L.J.P. & M. 186; 
82. 1). 1.0.8. 244; 23 J.P. 407; ode. N.S. 606; 7 -W.R. 18l; 162 FR. Thi 
27 Digest (Repl.) 569, 5246. 


Rule Nisi for a new trial on a verdict for the husband on his petition for dissolu- 
tion of marriage on the grounds of the wife’s adultery. The wife had denied I 
adultery and pleaded condonation. 

Phinn, Q.C. (Addams, Q.C., and H. S. Giffard with him), for the husband, 


showed cause against the rule. 
Phillimore, Q.C. (H. Thring with him), for the wife, supported the rule. 


LORD CHELMSFORD, L.C.—In this case an application is made to the court 
for a new trial on two grounds: first, that CresswELL, J.O., misdirected the jury 
as to the law of condonation; secondly, that, even if there were no misdirection, 
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the verdict of the jury was contrary to the evidence in finding that there was no 
condonation. 

The first question is undoubtedly one of very great and general importance, as 
the court is called on to decide whether a definition of condonation, which the 
learned judge had for the first time to give, is or is not correct, and whether it 
is to be adopted as the principle on which all similar cases are for the future to 
be decided. It is admitted that there is nothing to be found in the reports in the 
ecclesiastical courts in explanation of this term, the reason of which was clearly 
explained by the Judge Ordinary. The judges of the ecclesiastical courts were 
judges both of the law and of the facts, and, when any question of condonation 
arose before them, the law was never argued, because it was supposed to be well 
known and in the breast of the judge; the argument, therefore, turned on whether 
the facts proved amounted to condonation. This word is one which has long become 
peculiar to the ecclesiastical courts, and, like many other words which are familiar 
to us by daily use, was believed to be thoroughly understood till the necessity arose 
for defining it. The legislature having directed that, in cases of this description, 
questions of fact should be argued by a jury, it became necessary for the learned 
judge to explain to them in this case what amounted in law to condonation. This 
he did by stating that it meant ‘‘a blotting out of the offence imputed, so as to 
restore the offending party to the same position which he or she occupied before the 
offence was committed.’’ Everyone who heard this clear enunciation of the mean- 
ing of the term would know that the learned judge, by the words ‘‘blotting out the 
offence,’’ could not be understood as speaking literally, because the offence having 
been committed could not actually have been blotted out, but must have been 
received in the sense of its being no more remembered against the offending party. 
We have the highest sanction for this form of expression, ‘‘I am He that blotteth 
out thy transgressions, and will not remember thy sins.’’ That, of course, is not 
a promise of the obliteration of things past, which is impossible; but it means that 
I will so act towards you as if the transgression had not taken place, and the sin 
shall be no more imputed to you. The second part of the proposition, however, as 
stated by the learned judge, explains as well as restricts the first part. It must be 
such a blotting out of the offence as restores the wife to her former position. This 
is contended to be incorrect, because it excludes a condonation by words only; for 
it is said that there are two sorts of condonation—one express or by words only, the 
other implied, as by taking back a delinquent wife and cohabiting with her. On 
the other hand, the distinction in the law of condonation is denied, and it is asserted 
that no condonation by words only, however strong, will be sufficient, unless they 
are followed by sexual intercourse. 

I think that it is unnecessary to resort to the Roman classics for the interpretation 
of the term condonation, or to SancueEz for his definitions and distinctions. Words 
in the course of time often depart very widely from their original meaning, and a 
foreign author, however learned, may be entitled to deference, but cannot be re- 
garded as an authority by the court. The description of condonation by Lorp 
STOWELL in Beeby v. Beeby (1), that it is a ‘‘forgiveness legally releasing the in- 
jury,’ is that which is principally relied on by the counsel for the wife, and it has 
been insisted that it proves that words alone are sufficient to amount to condonation. 
In the course of the argument it was even mentioned that if the husband, with 
knowledge of the adultery, were to say, ‘‘I forgive you, but will never see you 
again,’’ the forgiveness is complete by the first words, which are not susceptible 
of any qualification. But surely such a proposition is not reasonable, and, if it 
were admitted, it would lead to every species of artifice or influence to extort from 
the injured party the healing words which are to be of such powerful and uncon- 
trollable efficacy. The strong and sudden impulse of recollected affection, the im- 
portunity of friends, or the surprise of weakness, each of these might produce a ° 
hasty expression of forgiveness which, when once uttered, would be irrevocable. 
How naturally, too, compassion for a guilty creature, associated with the remem- 
brance of former days of happiness, would find vent in such an expression. Those 
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who felt that perpetual separation must be the inevitable consequence of the un- 
pardonable fault, might still anxiously desire to lighten the load of despair by some 
kind words of consolation and peace. This is not the forgiveness which amounts to 
condonation, but rather which declares it to be impossible. If I might be permitted 
to borrow an illustration from poetry [Crappe’s TaLes or THE Hatu, b. 12], the 
distinction between forgiveness and reconciliation is nowhere more strikingly shown 
than by a poet who, more than most other men, has sounded the depths of human 
feeling and who supposes the question put to the husband of an adulteress, ‘‘Her 
did you freely from your soul forgive?’’ to which he replies : 


‘Sure as I hope before my Judge to live, 
Sure as the Saviour died upon the tree 
For all who sin—for that dear wretch and me— 
Whom never more on earth will I forsake or see.’’ 


But following out the idea conveyed by Lorp StoweLu’s language in Beeby v. 
Beeby (1) that condonation is a good plea in bar, as it is not fit that a man should 
sue for a debt which he has released, counsel for the wife argued that it must be 
wrong to say that the forgiveness must be such ‘‘as to restore her to her former 
position,’’ because the debt which the wife has incurred is the liability to be sued 
for a divorce, and, if the husband gives up his right to proceed against her, her 
offence is condoned, although her former position is not restored. There is no 
greater fallacy than that of carrying analogy too far, and supposing that, because 
there is resemblance between two things in one point, they therefore correspond 
in every respect. In this instance, the injury which a wife has committed by her 
infidelity is compared to a debt, for the purpose of illustration; it is something 
which the person to whom it is owed has the right to release. But the condition 
in which an unfaithful wife stands to her husband is rather that of a person who has 
incurred a penalty; she has exposed herself to a proceeding to dissolve the tie of 
marriage, and she has lost her right to insist on cohabitation. The release of the 
husband’s right to proceed for a divorce does not reach the whole of the penalty 
incurred and, therefore, cannot be complete forgiveness, because it falls short of 
restoring her to her former position. It is true that forgiveness (as was argued) 
is an act of the mind, but it can only be manifested by words or by outward acts. 
The acts which prove forgiveness may be so strong and unequivocal, as by taking 
home an offending wife and cohabiting with her, that they may conclusively estab- 
lish condonation, but words, however strong, can at the highest only be regarded 
as imperfect forgiveness and, unless followed up by something which amounts to 
a reconciliation and a reinstatement of the wife in the condition she was in before 
she transgressed, it must remain incomplete. 

It has been argued that nothing less than renewed sexual intercourse will be 
sufficient to establish condonation. It is obvious, without adducing instances to 
illustrate my meaning, that in some cases that may be a test wholly inapplicable; 
but I am willing to adopt an expression which was happily used by Wicurman, J., 
in the course of the argument, and to say that, in my judgment, there can be no 
condonation which is not followed by “‘conjugal cohabitation.’’ This is clearly the 
opinion of Dr. Lusuincton in Campbell v. Campbell (2). To say that condonation 
requires conjugal cohabitation or connubial intercourse leaves the nature of the 
cohabitation or intercourse to be adapted to the varying condition and circumstances 
of different parties. This will also justify the language of the learned Judge Ordi- 
nary that the forgiveness must be shown by a restoration of the wife to her former 
position. This does not mean that the cohabitation is to be renewed with all the 
circumstances which surrounded her former life; to accomplish this is beyond the 
power of the husband. She may live with him as a wife, but live as a degraded 
wife. The degree or extent to which all her former privileges may be restored to 
her does not enter into the question; by her infidelity she has forfeited all her title 
to be regarded as a wife. Condonation is a pardon which is not necessarily abso- 
lute, but which may be accompanied with conditions. I see no reason at all to differ 
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_A with the Judge Ordinary in the way in which he has stated the law of condonation 
to the jury; but, with him, I think that the forgiveness which is to take away the 
husband’s right to a divorce must not fall short of reconciliation, and that this must 
be shown by the reinstatement of the wife in her former position which renders 
proof of conjugal cohabitation, or the restitution of conjugal rights, necessary. 

Secondly, it is, however, said that, even if the definition of the learned judge is 

B correct, yet the verdict is contrary to the evidence. I have great difficulty in under- 

standing how, if the first point of misdirection fails, the other can possibly succeed, 

because, if condonation requires all the circumstances stated in order to render it 

available as a defence, it can hardly be contended that the proof given approaches 

at all near what is necessary. Even if the more favourable proposition ‘“‘that the 

act of pardon may be done by word of mouth,”’ is accepted, still the evidence falls 

C short even of this. There is nothing which shows anything more than an inclina- 

tion, or it may be an intention, to condone. The husband was anxious to avoid 

publicity; he desired an amicable arrangement. The wife's family availed them- 

selves of this disposition to endeavour to draw him on to a reconciliation, but they 

never succeeded; and it would be occupying time most unnecessarily to show that 
the evidence fully justified the verdict which was pronounced. 


WIGHTMAN, J., concurred. 


Rule discharged. 


[On the question of the wife's costs, the court said that an application should 

have been made before the cause was heard. The foundation of the rule of the 

E ecclesiastical court was that the wife should be enabled to bring her case to a hearing 

| and defend herself, and so, up to any time previous to the hearing, the husband 

was generally liable to have the wife’s costs taxed against him, and the court had 

so far followed the rule, as in Evans v. Evans and Robinson (3), but if the wife 

had brought her case to a hearing, howsoever, and failed, the husband had never 
then been made liable to her costs.] 


DELANEY v. FOX 


[Court or Common Puras (Sir Alexander Cockburn, C.J., Cresswell, Williams and 
Willes, JJ.), June 11, 1857] 


[Reported 2 C.B.N.S. 768; 26 L.J.C.P. 248: 29 L.T.0.8. 212; 
oh 2k tas Ja FT. 618] 





Estoppel—Landlord and tenant—Denial of landlord’s title—A pplication to action 
for trespass. 
The rule that a tenant is estopped from denying his landlord’s title is not 
I confined to ejectment. It extends, e.g., to an action for trespass. 
Watson v. Lane (1) (1856), 11 Exch. 769, distinguished. 
Quere whether eviction by title paramount must be an actual and not merely 
a constructive eviction. 


Notes. Referred to: Accidental Death Insurance Co. v. Mackenzie (1861), 5 
L.T. 20; Underhay v. Read (1887), 58 L.T. 457. 

As to estoppel as between landlord and tenant, see 15 Haussury’s Laws (83rd 
Kidn.) 247 et seq.; and for cases see 30 Diarst (Repl.) 367 et seq. 
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Cases referred to: 
(1) Watson v. Lane (1856), 11 Exch. 769; 25 L.J.Ex. 101; 26 L.T.O.S. 260; 4 
W.R. 293; 156 E.R. 1042; 80 Digest (Repl.) 368, 87. 
(2) Poole Corpn. v. Whitt (1846), 15 M. & W. 571; 16 L.J.Ex. 229; 7 L.T.0.S. 
232; 10 J.P. 742; 153 E.R. 976; 81 Digest (Repl.) 277, 4112. 
(3) Doe d. Higginbotham v. Barton (1840), 11 Ad. & El. 807; 8 Per. & Dav. 194; 
9 L.J.Q.B. 57; 4 Jur. 482; 113 E.R. 432; 80 Digest (Repl.) 878, 213. 


Also referred to in argument : 
Moss v. Gallimore (1779), 1 Doug.K.B. 279; 99 E.R. 182; 35 Digest (Repl.) 369, 
706. 


Rule Nisi obtained by the defendant to enter a verdict in an action of trespass 
for, inter alia, turning the plaintiff out of her dwelling-house. Plea, liberum tene- 
mentum. 

At the trial before Marrin, B., the defendant gave prima facie evidence of his 
title to the house, and the plaintiff then showed that, at the time when she was let 
into possession by the defendant, he had really no title but was a disseisor. The 
real owner, a Mrs. Knowles, then insisted on the rent being paid to her and dis- 
trained for rent on the tenant of the cellar of the house, and threatened to do the 
same to the plaintiff, who thereupon paid her rent. It was objected for the defen- 
dant that the plaintiff was estopped from denying his title, but a verdict was entered 
for the plaintiff on the count in question, leave being reserved to the defendant to 
move to enter the verdict for him. A rule nisi was accordingly obtained by the 
defendant. 


Cleasby showed cause against the rule. 
Manisty and Brett supported the rule. 


SIR ALEXANDER COCKBURN, C.J.—This rule must be made absolute. I am 
of opinion that the plaintiff was estopped from denying the title of the defendant 
under whom she had obtained possession of the premises as landlord, and that on 
the common law principle that a person who obtains possession from another is 
estopped from denying the title of the person from whom it was obtained. A 
distinction has been attempted on the ground that this is not an action of ejectment, 
but trespass, to which only liberum tenementum was pleaded, and what fell from 
Potuock, C.B., in Watson v. Lane (1) was relied on; but that turns him out, and 
then he brings an action of trespass. Then, as in the one case, if he had brought 
ejectment against the tenant the tenant would have been estopped from denying his 
landlord’s title, so he is in the other, and there is no difference if he does so 
immediately on the termination of the tenancy or some time after. On the other 
hand, it is true that the tenant may show that the title has expired, among other 
ways, by eviction, either actual or in point of law; and it is said, on the authority 
of Poole Corpn. v. Whitt (2), that there may be a constructive eviction. It is not 
necessary to determine that question, though I may say that it would be much to 
the detriment of landlords if that doctrine were to prevail. Here, however, there 
has not been even a constructive eviction; there was a threat of expulsion. Lan- 
guage must be considered with reference to the facts of Watson v. Lane (1). It was 
an action neither of ejectment nor trespass but on a covenant to deliver up fixtures 
at the end of the term. The court took a distinction between estoppel as to the 
right to the land, and on a covenant to deliver up the fixtures, and with reference 
to that distinction Pottock, C.B., said that it was only in an action of ejectment 
that it could be set up; but he was evidently meaning to distinguish between an 
action for the recovery of the land and an action for not delivering up certain 
chattels. Here there is no distinction between ejectment and trespass. The tenant 
having held over wrongfully the landlord enters, by Mrs. Knowles it is true, and 
she broke open a cellar which formed no part of this tenement; but what is more 
striking, these proceedings have been brought, not by the plaintiff, but by Mrs. 
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A Knowles, and the attorney is found by her. Therefore, there is nothing which 
could amount to a constructive eviction, even if, as at present advised I am not, we 
were of opinion that there could be one. 


CRESSWELL, J.—I am of the same opinion. In the first place, evidence was 
given to sustain the plea of liberum tenementum. The defendant proved that he had 
B let to the plaintiff, and that prima facie showed a seisin in fee; and, unless that is 
determined or altered in some way, it must be presumed to continue. 
As to the eviction, I entirely concur that the consent to pay rent to Mrs. Knowles 
did not establish an eviction, and I fully concur in doubting whether a constructive 
eviction can be established. Watson v. Lane (1) was no decision on this point. 


Cc WILLIAMS, J.—I am of the same opinion. It is fully established by a long 
series of cases that a tenant shall not be permitted, as against a landlord who has 
let him into possession, to dispute that landlord’s title, so long at least as that 
possession continues; but it may be shown that it has expired. Doe d. Higgin- 
botham v. Barton (8) was certainly decided as an instance of that doctrine, but 
whether it is so may be doubted. As to the eviction, the rule is that where a 

'— party by title paramount has entered, and then restored possession to the tenant, 

the question may be raised because there the possession is not the same. As to 

the point raised of a constructive possession, it is unnecessary to give any opinion. 


WILLES, J.—I am of the same opinion. The defendant prima facie proved his 
plea, which has not been displaced if there be an estoppel, as there is. Then it is 
'& said that this estoppel ceased with the re-entry; but it continues as long as the 
tenant remains in possession. Then it is said that there is an exception where the 
tenant has been evicted by title paramount, and that that is the case here, that 
there was a constructive eviction; but that is not proved here, and if it had been 
proved, I doubt whether it would have been sufficient. 


Rule absolute. 


F 


REID AND ANOTHER v. FAIRBANKS AND OTHERS 


[Court or Common Pieas (Jervis, C.J., Cresswell, Maule and Talfourd, JJ.), 
June 8, 1853] 
Reported 13 C.B. 692; 22 L.J.C.P. 206; 1 C.L.R. 787; 
Ad list sO.es LOOT LT vur, 918; 138 ER. 1371 | 


Sale of Goods—Passing of property—Unascertained goods—Contract for building 
of ship—Sale before ship completed. 
The plaintiffs contracted with R., a shipbuilder in Nova Scotia, for the build- 
ing of a ship. R. was already indebted to the plaintiffs, but from time to time 
J they made advances to him to assist in the building of the ship and furnished 
him with marine supplies. In June, 1848, R. sent the plaintiffs, as a security 
for past and future advances, a bill of sale by which he granted, bargained, sold, 
assigned, etc., to the plaintiffs the ship in course of construction, together 
with the masts and fittings which might belong to her when completed. The 
words of the habendum were ‘‘to have and to hold the said ship or vessel .. . 
to [the plaintiffs], their executors [etc.] to their absolute use and benefit and 
behoof for ever when the said ship or vessel shall be complete and finished, in 
as full, ample, and perfect a manner as if the said ship or vessel were realy 
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for sea, and ready to be delivered to [the plaintiffs] at the time of executing 
these presents.’’ In January, 1849, R. registered the ship in the plaintiffs’ 
name, and in a builder’s certificate stated them to be the owners. In March, 
1849, he induced the comptroller of customs in Nova Scotia to cancel the 
registration and to grant him a new certificate in his own name as owner. He 
then executed an assignment of the ship to the defendants, who completed her 
and sent her to Liverpool with a cargo of their own. On the defendants’ 
refusal to deliver the ship to the plaintiffs they brought an action in trover 
against the defendants to recover the value of the ship and compensation in 
damages by reason of the loss of the freight on the voyage. 

Held: the bill of sale was executed for the security of the plaintiffs; if it 
were to operate as a future sale, it would be no security, and, therefore, it 
must be construed to operate as a present sale: accordingly, by it the property 
in the ship passed to the plaintiffs; that right was not affected by the haben- 
dum, and, therefore, the defendants were liable in trover. 


Conversion—Damages—Contract for building ship—Property passing before com- 
pletion—Sale by builder to third person. 

The parties having agreed that the amount of the damages should be assessed 
by an average stater, the court suggested, and the parties assented, that the 
proper principle on which to estimate the damages would be the value of the 
ship and all her stores, etc., when the defendants took possession of her, and 
that, as a mode of ascertaining that value, the arbitrator should consider what 
would have been the value of the ship at Nova Scotia if she had been com- 
pleted by R. according to his contract with the plaintiffs, and deduct therefrom 
the money that would necessarily have been laid out by R. after that date in 
order to complete her according to the contract. 


Notes. For transfer of property as between seller and buyer, see now the Sale 
of Goods Act, 1893, ss. 16-20 (22 Hanssury’s Sratures (2nd Edn.) 995 et seq.). 

Considered: Chinery v. Viall (1860), 5 H. & N. 288; Peruvian Guano Co. v. 
Dreyfus (1887), [1892] A.C. 170, n. Referred to: Wood v. Bell (1856), 2 Jur.N.S. 
664; Bell, etc. v. Bank of London (1858), 28 L.J.Ex. 116; Jones v. Williams (1859), 
4H. & N. 706. 

As to property in unascertained goods, see 84 Hatspury’s Laws (8rd Edn.) 61 
et seq.; and for cases see 39 Dianst (Repl.) 613 et seq. As to the measure of 
damages in trover, see 88 Hatspury’s Laws (8rd Edn.) 791 et seq.; and for cases 
see 43 Dicrest 519 et seq. 


Cases referred to in argument: 

Woods v. Russell (1822), 5 B. & Ald. 942; 1 Dow. & Ry.K.B. 587; 106 E.R. 
1486; 89 Digest (Repl.) 618, 1262. 

Laidler v. Burlinson (18387), 2 M. & W. 602; Murp. & H. 109; 6 L.J.Ex. 160; 
39 Digest (Repl.) 614, 1271. 

Mucklow v. Mangles (1808), 1 Taunt. 318; 127 E.R. 856; 89 Digest (Repl.) 612, 
Igo. 

Acraman v. Morrice (1849), 8 C.B. 449; 19 L.J.C.P. 57; 14 L.7.0.8. 292; 14 
Jur. 69; 187 E.R. 584; 89 Digest (Repl.) 619, 1320. 

Clarke v. Spence (1886), 4 Ad. & El. 448; 1 Har. & W. 760; 6 Nev. & M.K.B. 399; 
5 L.J.K.B. 161; 111 E.R. 855; 39 Digest (Repl.) 615, 1282. 

Greening v. Wilkinson (1825), 1 C. & P. 625; 171 E.R. 1344, N.P.; 48 Digest, 
521, 587. 


Action of trover to recover the value of a ship, stores, etc., and a compensation 
in damages by reason of the loss of the freight on a certain voyage. The defen- 
dants pleaded not guilty and a traverse of the plaintiffs’ property. 

At the trial, a verdict was taken by consent for the plaintiffs, subject to the 
opinion of the court on the following Special Case. The plaintiffs were merchants, 
established at Glasgow under the name of Stewart & Co.; the defendants were 
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merchants, established at Halifax, in Nova Scotia, under the name of Fairbanks 
and Allisons. Alexander Russell was a shipbuilder, living at Pictou, in Nova 
Scotia. They were all British subjects. Since 1845 the plaintiffs had had dealings 
with, and made advances to, Russell, who had built and consigned to the plaintiffs 
at Glasgow, as his agents, several ships for sale. In 1847, Russell was indebted 
on the balance to the plaintiffs, and he offered to build a vessel of which the 
plaintiffs were to be half-owners. They consented to this, and he commenced 
building the ship and received advances from them to assist him in doing so. They 
also furnished him with rigging, anchors, etc. In consequence of complaints made 
by them of the state of the account between them and him, he sent them a bill 
of sale of the ship, dated June 20, 1848, as a security. The bill of sale, after 
reciting that the plaintiffs had made some advances to Russell and had agreed to 
make such further advances as he should require to complete the vessel, witnessed 
that, for and in consideration of the premises, and of 5s., and for the security and 
repayment of all such sum or sums of money as the plaintiffs had already advanced 
or might thereafter advance to aid and assist Russell to complete and finish the 
vessel, Russell granted, bargained, sold, assigned, etc., to the plaintiffs a certain 
ship or vessel then in course of progress of building by him to be of the burthen 
of 900 tons, or thereabouts, her length of keel being 117 feet, breadth of beam 35 feet, 
and depth of hold 20 feet, and all and singular the masts, sails, ete., and fittings 
of every description whatever, which might belong to or appertain to the ship or 
vessel when completed and ready for sea, together with one long-boat, etc., and also 
600 tons of timber, then in his possession, to build, finish and complete the ship 
or vessel, to have and to hold the ship or vessel, with the appurtenances, together 
with the boats and timber and the other goods and chattels, to the plaintiffs, to 
their absolute use and benefit and behoof for ever, when the ship or vessel should be 
complete and finished, in as full, ample, and perfect a manner as if the ship or 
vessel were ready for sea, and ready to be delivered to the plaintiffs at the time 
of executing those presents. Russell also covenanted with the plaintiffs that, when 
and so soon as the ship should be sufficiently advanced to be measured, and her 
burthen ascertained, he would cause her to be registered and an endorsement made 
on the certificate of registry, as by law required, in the name and for the sole use 
and benefit of the plaintiffs, and that he had good title, etc. On June 20, 1848, the 
ship had her stern and stern-frame made and bolted to the keel, the floor timbers 
were fastened to the keel, and some of her planks were fastened. There was after- 
wards an agreement between the parties, by which Russell agreed to complete the 
vessel by May 1, and the plaintiffs agreed to accept bills to a certain amount. On 
Mar. 29, 1849, the plaintiffs had accepted bills to the amount of £1,145. In 
December, 1848, Russell delivered to the comptroller of customs at Pictou a 
builder’s certificate describing the vessel, and stating that he built the vessel for 
the plaintiffs. On Jan. 30, 1849, Russell made a declaration and deposited it with 
the comptroller, in which he described himself as agent for the plaintiffs and stated 
them to be the sole owners of her. On the same day, the comptroller granted to 
Russell a certificate in accordance with the declaration, stating the plaintiffs to be 
the owners. That certificate was not sealed, it not being customary in Nova Scotia 
to seal such certificates. The certificate was retained by Russell. All the docu- 
ments were registered in the custom-house books. On Mar. 29, 1849, Russell pre- 
vailed on the comptroller of customs to cancel the document dated Jan. d0, 1849, 
and delivered to him a builder’s certificate stating that he built the vessel for 
himself and that he was sole owner. The comptroller granted to Russell a certificate 
of registry, stating him to be the owner. On the same day, Russell, as owner, 
executed an instrument by which he assigned the vessel, rigging, stores, etc., to 
the defendants as a security for the sum of £5,000; and on the same day the defen- 
dants took possession of her, being then in a very advanced state. She was after- 
wards completed by the defendants, at a cost which it was agreed should be referred 
to Mr. Richards of London, average stater, to ascertain. On July 17, 1849, she 
was launched and loaded with a cargo by the defendants. On Oct. 1, she was sold 
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absolutely by Russell to the defendants by a deed recorded in the custom-house 
books at Pictou; and afterwards the comptroller of customs issued to the defendants, 
as owners, a certificate of British registry. The ship was sent by the defendants 
with a cargo to Liverpool, and the plaintiffs then demanded the ship from the 
defendants. They refused to deliver her up to them, and this action was brought. 
The court were to be at liberty to draw such inferences as a jury might properly 
draw. 

The questions for the opinion of the court were whether the plaintiffs were entitled 
to recover in the action, and if they were, to what extent, and on what principle 
the damages were to be ascertained. Their decision and the principle on which the 
damages were to be ascertained was to be embodied in a rule of court referring the 
amount of damages according to such decision and principle to Mr. Richards. If 
the court should be of opinion that the plaintiffs were not entitled to recover, the 
verdict for the plaintiffs was to be set aside and a verdict entered for the defendants. 
Kither party was to be at liberty to turn the Case into a special verdict, in which the 
inferences drawn by the court were to be treated as facts found by the jury. 


Sir Fitzroy Kelly (Barstow with him) for the plaintiffs. 
Bramwell, Q.C., for the defendants. 


JERVIS, C.J.—We all think that the proper principle on which to estimate the 
damages in this case will be the value of the ship and all her stores, etc., on 
Mar. 29, 1849, the time when Russell ceased to work on her on the plaintiffs’ 
account and when the defendants took possession of her; and that, as a mode of 
ascertaining such value the arbitrator should consider what would have been the 
value of the ship at Pictou, if she had been completed by Russell according to his 
contract with the plaintiffs, and deduct therefrom the money that would necessarily 
have been laid out by Russell after Mar. 29, 1849, in order to complete her according 
to the contract. 


That principle of computing the damages having been assented to by counsel on 
both sides and Mar. 29, 1849, having been fixed as the date of the conversion, the 
court proceeded to pronounce judgment. 


JERVIS, C.J.—I am of opinion that the plaintiffs are entitled to judgment. The 
matter turns on the construction which is to be put on the bill of sale. There are, 
unquestionably, cases where a contract such as this would vest the property at once 
in the purchaser; on the other hand, it is equally clear that there may be cases 
where the contract would take effect as a transfer of the property only when the 
chattel is completed. I think that this contract comes under the first head, for, 
although some words in the instrument, such as ‘‘when the said ship or vessel shall 
be finished,’’ might have such a construction as to show a contract under the second 
head, yet the whole instrument being looked at shows that the other is the true 
meaning. It was executed for the security of the plaintiffs and, if it were to operate 
as a future sale, it would be no security; whereas, if it operates as a present sale, 
it ig a security. I think that, to carry out the obvious intention, we must construe 
it as a present sale. It is, therefore, unnecessary to consider the question of the 
Registration Acts. If there had been no contract, I think it very likely that the 
certificate might be construed as showing ownership. The damages will be ascer- 


tained as agreed on. 


MAULE, J.—This instrument is to be looked at according to the existing circum- 
stances of the parties. It is clear that the instrument was intended to give the 
plaintiffs a security; unless property in something passed, it gave no security. That 
shows, therefore, that it was the intention of the parties that the property in the 
vessel should pass; but it appears to me that the parties meant even to pass a great 
deal more than they were capable of passing, namely, what might never be in 
existence, a thing which we find constantly attempted. If they made an effort to 
do that, it is very unlikely that these words were not intended to pass anything 
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which they might pass. As to the habendum, that is directed to the ship when 
completed and has not the effect intended, but that does not restrain the operative 
words so as not to pass the ship as it then existed. 


CRESSWELL and TALFOURD, JJ., concurred. 
Judgment for plaintiffs. 


BROWN v. SYMONS AND ANOTHER 


[Court or Common Puiras (Erle, C.J., Willes, Byles and Keating, JJ.), April 23, 
1860] 


[Reported 8 C.B.N.S. 208; 29 L.J.C.P. 251; 2 L.T. 828; 
6 Jur.N.S. 1079; 8 W.R. 460; 141 E.R. 1145] 


Master and Servant—Contract of service—Termination—Contract for twelve 
months certain ‘‘and to continue from time to time until three months’ notice 
in writing be given’’—Determination at end of twelve months. 

The plaintiff was employed by the defendants as a commercial traveller 
under a written agreement which stipulated that the agreement was to be 
binding between the parties ‘‘for twelve months certain from the date hereof 
and to continue from time to time until three months’ notice in writing be given 
by either party to determine the same.’’ After the agreement had been in force 
for nine months the defendants gave the plaintiff three months’ notice to 
determine his employment at the expiration of twelve months from the date of 
the agreement. In an action for wrongful dismissal the plaintiff contended 
that the agreement was not determinable at the expiration of the first year. 

Held: the agreement was for one year certain and did not bind the parties 
for longer, and therefore, the defendants were entitled to give three months’ 
notice expiring at the end of the first year of employment. 


Notes. Followed: Costigan v. Gray Bovier Engines (1925), 41 T.L.R. 372. Re- 
ferred to: Gardner v. Ingram, [1886-90] All E.R.Rep. 258; Associated London 
Properties, Ltd. v. Sheridan, [1946] 1 All E.R. 20; British Iron and Steel Corpn., 
[td.v. Halpern, [1946] 1 All E.R. 408. 

As to notice to servant to terminate employment, see 25 Hauspury’s Laws (3rd 
Iidn.) 489-491; and for cases see 34 Diaust (Repl.) 55 et seq. 


Case referred to: 
(1) Thompson v. Maberly (1811), 2 Camp. 578, N.P.; 31 Digest (Repl.) 485, 6113. 


Also referred to in argument: 


Grey v. Pearson (1957), 6 H.L.Cas. Gl; 26 L.J.Ch. 478: 29 1.7.0.9. era 
Jur.N.5. 823; 5 W.R. 454; 10 E.R. 1216, H.L.; 17 Digest (Repl.)'274, 794. 


Demurrer in an action for wrongful dismissal. 

The declaration stated that in consideration that the plaintiff would enter into 
the service of the defendants as their country traveller, in their trade or business of 
wine merchants, and would continue therein for one year certain, and would further 
continue therein from time to time, until three months’ notice in writing should be 
given by the plaintiff or by the defendants to determine such service, and would 
make three journeys during the year to such parts as they might direct, and would 
attend entirely to their business, and not take any other commission, the defendants 
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agreed to employ him in the capacity aforesaid, and to pay him a yearly salary of 
£150, payable quarterly, and also an allowance of £1 1s. per day during the time 
he should be on his journeys, and to continue him in such service for such the 
period, and on the terms aforesaid; and during the continuance of the employment 
from time to time to direct and allow the plaintiff to make three journeys in each 
year. ‘The plaintiff entered into the service of the defendants in the capacity and 
on the terms aforesaid, and continued therein until the expiration of one year; and 
although the plaintiff was ready and willing to make the three journeys in each 
year, and to continue in the service of the defendants, and although all conditions 
precedent had been fulfilled to entitle the plaintiff to have the agreement performed 
by the defendants, and to continue in their service, and to make the journeys, and 
to maintain this action in respect of the breaches hereinafter alleged; yet the defen- 
dants did not, although requested by the plaintiff so to do, direct or allow him to 
make the journeys during the year of his service as their country traveller, and 
wrongfully dismissed the plaintiff from their employment, whereby the plaintiff had 
been deprived of the allowance, salary, and profits, which he otherwise would have 
received for his journeys and service, and had also lost and been deprived of 
valuable commercial connection in the United Kingdom. 

The defendants pleaded by their fourth plea, that as to the allegation that the de- 
fendants wrongfully dismissed the plaintiff from their employment, the agreement in 
writing, was as follows: 


‘“Memorandum of agreement entered into this 11th day of January, 1858, 
between Frederick Symons and John Fairgray Sharpin, wine merchants, trad- 
ing under the firm of Symons, Sharpin & Co., at No. 5, Lawrence Pountney 
Lane, in the city of London (for themselves and the survivor of them), of the 
one part, and Robert Brown, of No. 5, St. Paul’s Churchyard, in the said city 
of London, commercial traveller, of the other part. The said Robert Brown 
engages to serve the parties of the first part as their representative or country 
traveller in their trade or business of wine merchants aforesaid, in all such parts 
of the United Kingdom as they may from time to time determine upon for the 
purpose of soliciting orders and collecting in accounts, at the yearly salary of 
£150 sterling, payable quarterly, and also an allowance of £1 1s. per diem during 
the time he is upon his journey, he being allowed any reasonable extra expenses 
he may be put to by entertaining any of the customers when transacting busi- 
ness, and settling accounts, etc.; he also engages to remit all moneys received 
by him by the first post, or second post as time and circumstances will permit, 
and send a statement of all moneys received by him, and remitted home, keep- 
ing only a balance of odd moneys in hand that cannot conveniently be remitted 
by letter. He also undertakes to make three journeys during the year to such 
parts as they the said parties of the first part may direct, and will attend 
entirely to their business, and not take any other commission. The said parties 
of the first part hereby agree to the aforesaid terms, and engage to pay the said 
yearly salary and other allowances, and such other increased sum for salary as 
they may deem the said Robert Brown to be entitled to receive. 

“This agreement to be binding between the said parties for twelve months 
certain from the date hereof, and to continue from time to time until three 
months’ notice in writing be given by either party to determine the same.’’ 


The defendants stated that they, the defendants, gave to the plaintiff three months’ 
notice in writing of their desire to determine the employment of the plaintiff at the 
expiration of twelve months from the date of the agreement, and at the expiration 
of such notice his employment was determined accordingly. Demurrer and joinder 
in demurrer. One matter of law intended to be argued was, that the agreement 
set out in the plea was not determinable at the expiration of the first year. 


Day for the plaintiff.—The plaintiff was entitled to three months’ notice from the 
expiration of the twelve months certain. It is an agreement for a year certain, and 
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a further term, and the three months’ notice applies to such additional term after 
the expiration of one year. 


Serjeant Hayes for the defendant. 


ERLE, C.J.—I am of opinion that the construction the court should put on the 
agreement is in favour of the defendant. It seems to me that the agreement was 
that the plaintiff should serve the defendant for a term of twelve months certain, 
and as it stands it does not bind the parties for a longer time. 


WILLES and BYLES, JJ., concurred. 


KEATING, J.—I have some doubts owing to the words ‘‘and to continue,’’ but 
after Thompson v. Maberly (1), I do not feel that my doubts are sufficiently strong 
to make me differ from the rest of the court. 


Judgment for defendant. 


CORK AND BANDON RAIL. CO. v. GOODE 


[Court or Common Pueas (Jervis, C.J., Maule, Cresswell and Talfourd, JJ.), 
May 81, 1853] 


[Reported 13 C.B. 826; 1 C.L.R. 345; 22 L.J.C.P. 198: 
21 L.T.0.8. 141; 17 Jur. 555; 1 W.R. 410; 188 E.R. 1427] 


Company—Calls—Action for calls—Period of limitation. 

An action for calls by a company against a shareholder is an action founded 
on a statute, and, therefore, an action on a specialty, and the proper period of 
limitation for the bringing of such an action was twenty years under the Civil 
Procedure Act, 1833 [now Limitation Act, 1939, s. 2 (3)], and not six years 
as prescribed by the Limitation Act, 1623 [see s. 2 (1) of Act of 1939]. 


Notes. The Limitation Act, 1623, and the Civil Procedure Act, 1838, ss. 3-7, 
were superseded by the Limitation Act, 19389. By s. 2 (3) of the latter, a call is 
not statute-barred until 12 years have expired after it became due. 

Followed: Shepherd v. Hills (1855), 11 Exch. 55. Considered: Re Royat Bank 
of Australia, Robinson’s Executors Case (1856), 6 De G.M. & G. 572. Distin- 
guished: Thomson v. Lord Clanmorris, [1900-3] All }.R.Rep. 804; Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 L.J.Ch. 533. Considered: Gutsell v. 
Reeve, [1935] All E.R.Rep. 117; Pratt v. Cook, Son & Co. (St. Paul’s), Ltd., 
[1938] 1 All E.R. 555. Referred to: Re Manchester and Milford Rail. Co., Ex 
parte Cambrian Rail. Co. (1896), 45 W.R. 331; Dennerley v. Prestwich So Os Oe 
[1929] All E.R.Rep. 647; Royal Trust Co. v. A.-G. for Alberta (1929), 46 T.L.R. 
25; Leivers v. Barber, Walker ¢ Co., [1943] 1 All E.R. 386. 

As to recovery of calls on shareholders, see 6 Hanspury’s Laws (38rd Edn.) 230; 
and for cases see 10 Digest (Repl.) 1226 et seq. 


Cases referred to in argument : 
Agricultural Cattle Insurance Co. v. Fitzgerald (1851), 16 Q.B. 432; 20 Li. J OB. 
242510 1.7.0.5. 4075 15 Jur. 489; 117 E.R. 944; 12 Digest (Repl.) 413, 
3209. | 
South Staffordshire Rail. Co. v. Burnside (1851), 5 Exch. 129; 6 Ry. & Can. Cas. 
611; 20 L.J.Ex. 120; 16 L.T.0.S. 415; 155 E.R. 56; 4 Digest (Repl.) 331 
3010. | 
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Birkenhead, Lancashire and Cheshire Junction Rail. Co. v. Pilcher (1850), 5 
Exch. 24; 6 Ry. & Can. Cas. 564; 19 L.J. Hx. 207; 14 L,7.0.8) 6073 24 Jun: 
297; 155 E.R. 11; 10 Digest (Repl.) 1205, 8426. 

Talory v. Jackson (1688), Cro. Car. 518; 79 E.R. 1043; 82 Digest (Repl.) 877, 71. 

Jones v. Pope (1666), 1 Sid. 305; 1 Wms. Saund. 37; 2 Keb. 98; 1 Lev. 191; 
82 H.R. 1122; 41 Digest 100, 458. 

Tobacco Pipe Makers’ Co. v. Loder (1851), 16 Q.B. 765; 20 L.J.Q.B. 414; 18 
1 T.0.8. 343 15 J.P. 728; 15 Jur, 204: D7 BR. 1074s 18 Digest Ger 
Zol, 163. 

Great North of England Rail. Co. v. Biddulph (1840), 7 M. & W. 248; 2 Ry. & 
Cam Cas, 4005 8. & W830; 10d Ex. 17 Jur 2213 15l Mike oo 
Digest (Repl.) 1228, 8576. 

Sheffield, Ashton-under-Lyne and Manchester Rail. Co. v. Woodcock (1841), 7 
M. & W. 574; 2 Ry. & Can. Cas. 522; 11 L.J.Hx. 26; 151 H.R. 894; 10 Digest 
(Repl.) 1223, 8575. 

Rann v. Green (1776), 2 Cowp. 474. 

Peck v. Wood (1793), 5 Term Rep. 1380. 

Seward v. Baker (1787), 1 Term Rep. 616; 99 E.R. 1288; 33 Digest (Repl.) 470, 
230. 


Demurrer in an action of debt for calls on railway shares. 

The declaration stated that the defendant was the holder of thirty shares in the 
Cork and Bandon Rail. Co., and was indebted to the company in the sum of £825, 
in respect of nine calls, that is to say, seven calls of £2 10s. each, and two calls 
of £5 each, on each of the said shares; whereby an action had accrued to the com- 
pany, by virtue of the Companies Clauses (Consolidation) Act, 1845, and the Cork 
and Bandon Railway Act, 1845; but the defendant had not paid the same, or any 
part thereof. The company also claimed interest on the debt and money found to 
be due from the defendant to the company on an account stated between them. 
The company claimed £1,500. 

The defendant’s second plea, was that the action was on contracts without 
specialty, and that the alleged causes of action did not accrue within six years 
before this suit under the provisions of the Limitation Act, 1623. To this plea 
the plaintiffs demurred on the ground that the Statute of Limitations referred to 
by the second plea, and therein pleaded, was not pleadable to the causes of action 
declared on. 

Beasley (with him Serjeant Byles) for the company.—The action is brought on 
a specialty, and, therefore, the limitation is, the twenty years provided by the 
Civil Procedure Act, 1833, s. 8, and not the six years provided by the Limitation 
Act, 1628, s. 2. The Companies Clauses (Consolidation) Act, 1845, shows that the 
liability of the defendant in this action is the creature of the statute. Here, the 
defendant would not have been suable in this form for not paying calls, but for 
the statute. [Mavune, J.—You say that the facts stated here do not show any 
contract, except for the statute?] Exactly so. The defendant becomes bound by 
the statutory contract—a record of the highest nature: and a duty is imposed on 
him by the statute, for the breach of which the special form of remedy is given. 
The liability is created by, and altogether founded on, the statute. That an action 
on a statute is an action on a specialty, is clear from Bacon’s ABripGMeENntT, Limita- 
tion of Actions (D. 3), and Comyns’ Dicrest, Temps. (G. 15), The company does 
not admit the allegation in the plea that the action is on contracts without specialty, 
inasmuch as the court can see that it is an action founded on the statute. 

Udall for the defendant.—The plea is good. The liability to pay calls is a 
liability on a contract without specialty. An action upon a statute is a totally 
different thing. [Mavuis, J.—Where is the shareholder's undertaking to pay calls 
but for the statute?] It must be conceded that there is none. [Maviu, J.—Then 
he undertakes by the statute. Is an action brought upon that undertaking, an action 
on a contract without specialty?] It is submitted that it is. Unless this contract 
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is governed by the Limitation Act, 1623, s. 8, there is no limitation at all applicable 
to the case; for, the Civil Procedure Act, 1833, s. 8, which speaks of ‘‘debt upon 
any bond or other specialty,’’ must be confined to specialties ejusdem generis, or to 
specialties of an inferior sort. 





JERVIS, C.J.—I am of opinion that the second plea in this case is no answer 
to the action, and that the company is entitled to judgment. 

This is an action of debt: it professes to be an action on the Companies Clauses 
(Consolidation) Act, 1845, and the Cork and Bandon Railway Act, 1845, and is in 
the form given by s. 26 of the former act. I think it is an action on statute. 
There are various modes of becoming a holder of shares pointed out by the statute : 
some members of the company are liable to pay calls, others are not. But for the 
Act of Parliament, no action could be brought by the company against one of its 
own members. This, therefore, is an action brought in respect of a liability created 
by statute and, therefore, is an action founded on the statute, and the plea which 
relies on the six years’ limitation is no answer to it: consequently the company 
must have judgment. 





MAULE, J.—I also am of opinion that this is a bad plea. It states that the 
action is on contracts without specialty, and that the alleged causes of action did 
not, nor did any or either of them, accrue within six years before this suit. When 
we look at the declaration, we find that the action is brought on two statutes— 
the Companies Clauses (Consolidation) Act, 1845, and the Cork and Bandon Rail- 
way Act, 1845. It is manifest, on reading the declaration, that it is a declaration 
in debt on these two statutes. A declaration in debt on a statute, is a declaration 
on a specialty; and it is not the less so because the facts which bring the defendant 
within the liability, are facts outside the statute: that must constantly arise in 
actions for liabilities arising out of statutes. 

That appearing to be so, the allegation in the plea, that the action is on contracts 
without specialty, is a false allegation of a matter of law. There may, undoubtedly, 
be cases where a statute enables an action to be brought, which nevertheless is not 
an action on the act of parliament. The question is, however, whether that state 
of things exists here. It manifestly appears that this is an action of debt, and on 
the statute and, therefore, an action on a specialty. 

Whether assumpsit or case would lie, leaves altogether untouched the question 
whether this plea is an answer to this action. The case seems to me to be abun- 
dantly clear. The proper limitation is that prescribed by the Civil Procedure Act, 
1833, s. 3, viz., twenty years: an action on statute is an action on a specialty, and 
is clearly comprehended within the words of that section: ‘debt upon any bond or 
other specialty,’ although a bond is the plainest and simplest kind of specialty, and 
a statute the highest. On the whole, I concur with the Lord Chief Justice in 
thinking that the company is entitled to the judgment of the court. 


CRESSWELL, J.—I am entirely of the same opinion. This is plainly an action 
on a statutory liability to pay the calls: and the defendant is not at liberty to tell 
us that it is an action on contracts without specialty. 





TALFOURD, J.—I am of the same opinion. The relation between the share- 
holders and the company is the creation of the Act of Parliament. The action is in 


terms founded on the Act, and consequently an action on a specialty within the 
Civil Procedure Act, 1838. 


Judgment for plaintiffs. 
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BOWDITCH v. BALCHIN 


[Court or EXcHEQuer (Pollock, C.B., Alderson, Rolfe and Platt, BB.), May 31, 
1850] 


[Reported 5 Exch. 878; 4 New Mag. Cas. 118; 19 L.J.Ex. 387; 
15 L.T.0.8. 232; 14 J.P. 449; 155 E.R. 165] 


Arrest—Arrest without warrant—Suspicion of commission of misdemeanour. 
A police constable of the city of London has no power, under the City of 
London Police Act, 1839, to take a person into custody without a warrant 
merely on suspicion that he has committed a misdemeanour. 


Notes. Considered: Barnard v. Gorman, [1941] 3 All E.R. 45. Referred to: 
Ledwith v. Roberts, [1986] 3 All E.R. 570. 

As to statutory powers of arrest of constables, see 10 Hauspury’s Laws (8rd Edn.) 
349 et seq.; and for cases see 14 Dicust (Repl.) 202 et seq. 


Demurrer in an action for trespass for assaulting the plaintiff, and conveying him 
to a police-station, and there detaining him without reasonable or probable cause. 

As to assaulting the plaintiff, and conveying him to the police-station, the defen- 
dant pleaded that, before the time when the alleged assault took place, the defendant 
was a constable of the police of the city of London, appointed under City of London 
Police Act, 1839, and that, at the time when the alleged assault took place, he was 
acting as such constable within the city; and that just before the committing of 
the supposed trespasses, and while he was acting as such constable within the city, 
one John Miller, in the presence and hearing of the plaintiff, stated and represented 
to the defendant, then acting as such constable of the police force as aforesaid, 
that the plaintiff had committed perjury, by wilfully and corruptly making a false 
affidavit in a judicial proceeding before one of the Queen’s justices, and that John 
Miller then and there charged the plaintiff with the commission of the offence, and 
then and there required the defendant to take the plaintiff into custody on the 
charge. That because the plaintiff, on being asked by the defendant if his name 
was Bowditch, replied that it was not, and that he should not tell what his name 
was, the defendant then had good cause to, and did suspect, the plaintiff of having 
committed the offence, and, as such constable of the police, took the plaintiff into 
custody. That because there was no justice of the peace for the city then sitting, 
before whom the plaintiff could be taken on the charge, the defendant caused the 
plaintifi to go to the police-station for the district of the city within which the 
plaintiff was so taken into custody, and delivered him to the constable in charge. 
Demurrer, and joinder. 


J. Brown for the plaintiff.—The substantial question raised by this demurrer is 
whether a police constable of the city of London can take a person into custody 
on suspicion of perjury. That depends on the City of London Police Act, 1839, 
“for regulating the police in the city of London.’’ Section 9 confers on police 
constables appointed under that Act all the powers which any constables possess by 
the common or statute law. At common law a constable has no power to arrest 
a person without warrant, on suspicion of having committed a misdemeanour. 
Section 8, on which this plea is framed, empowers 


‘‘any man belonging to the said police force to take into custody, without 
warrant, all loose, idle, and disorderly persons, whom he shall find disturbing 
the public peace, or whom he shall have good cause to suspect of having 
committed or intending to commit any felony, misdemeanour, or breach of the 
peace, and all persons whom he shall find between sunset and the hour of eight 
in the forenoon lying in any highway, yard, or other place, or loitering therein, 
and not giving a satisfactory account of themselves.”’ 


’ 


The words ‘“‘loose, idle, and disorderly persons,’’ override and control the words 
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‘whom he shall have good cause to suspect of having committed, etc., any mis- 
demeanour.’’ But the plea contains no averment that the plaintiff was a loose, 
idle, or disorderly person. Section 85 enumerates the offences for which a police 
constable may take a person into custody without warrant. 


Hugh Hill for the defendant.—Although, according to strict grammatical con- 
struction, the words, ‘‘loose, idle, and disorderly persons,’’ might override the 
subsequent part of the clause, yet the plain intention of the legislature was, that 
whenever a constable had good cause to suspect any person of having committed, or 
intending to commit, any felony, misdemeanour, or breach of the peace, he should 
be justified in taking such person into custody without warrant. [Anprrson, B.—If 
the legislature had so intended, they would have inserted the words, ‘‘and all other 
persons.’’ Ponzuock, C.B.—Suppose a person refused to serve some public office, 
or had committed any breach of duty imposed by statute, would a police constable 
be justified in taking him into custody without a warrant? In a case in which the 
liberty of the subject is concerned, we cannot go beyond the natural construction 
of the statute. ] 


Per Curtam.—We cannot, in construing a statute involving the liberty of the 
subject, go beyond the strict and natural construction of the words used by the 
legislature. The words pointed out by counsel for the plaintiff clearly govern and 
override the whole section. No policeman can claim under this section the right of 
apprehending a man without a warrant, simply because he has good cause to suspect 
him to be guilty of misdemeanour. If it were not so, there would be no protection 
for anyone against apprehension on the most groundless suspicion. The plea is, 
therefore, bad, and our judgment must be for the plaintiff. 





Judgment for plaintiff. 





R. v. RILEY 


[Courr FOR THE CONSIDERATION OF Crown Cases Reservep (Pollock, C.B.., Parke, 
+ B., Williams, Talfourd and Crompton, JJ.), January 22, 1853] 


[Reported Dears.C.C. 149; 22 L.J.M.C. 48; 20 L.T.0.8. 228; 
17 J.P. 69; 17 Jur. 189; 6 Cox, C.C. 89] 


Larceny—Mistake—Original taking by mistake—Original taking a trespass— 

Felonious appropriation on discovery of mistake. 

T The defendant, the owner of a flock of black-faced lambs, when collecting his 
lambs from a field where they had been pastured, by mistake also took a white- 
faced lamb from the flock of another farmer. When selling his lambs the de- 
fendant realised the mistake, but nevertheless sold the white-faced lamb 
together with his own lambs. 

Held: although the original taking was not a felony, there being no intention 
then of appropriation, it was a trespass, and in consequence an unlawful taking 
that continued up to the time of the fraudulent appropriation when the felony 
of larceny was committed, and, therefore, the defendant was rightly convicted 
of larceny. 


Notes. Followed: Ruse v. Read, [1949] 1 All E.R. 898. Applied: R. y. 
Matthews, [1950] 1 All E.R. 137. Considered: R. v. Thomas (1953), 87 Cr. App. 
Rep. 169. Referred to: R. v. Ashwell (1885), 16 Q.B.D. 190. 

As to larceny where the original taking was by mistake, see 10 Hatspury’s Laws 
(3rd Edn.) 766; and for cases see 15 Dicest (Repl.) 1049 et seq. 
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Cases referred to: 


(1) R. v. Thristle (1849), 2 Car. & Kir. 842; 1 Den. 502; T. & M. 204; 8 New 
Sess. Cas. 702; 19 L.J.M.C. 66; 14 1.1.0.8. 206; 18 J/P. 747: IB Jay, 
1035; 8 Cox, C.C. 578, C.C.R.; 15 Digest (Repl.) 1057, 10,410. 

(2) Rh. v. Thurborn (1849), 1 Den. 387; 2 Car. & Kir. 831; T. & M. 67; 18 L.J.M.C. 
140; 13 J.P. 459; 18 Jur. 499; sub nom. R. v. Wood, 4 New Mag. Cas. 27; 
3 New Sess. Cas. 581; 18 L.T.0.8. 548; 8 Cox, C.C. 458, C.C.R.; 15 Digest 
(Repl.) 1049, 10,332. 

(8) R. v. Leigh (1800), 1 Leach, 411, n., C.C.R.; 2 Hast, P.C. 694; 15 Digest 
(Repl.) 1056, 10,406. 


Also referred to in argument : 
iow. Preston (1851), 2 Den. 353; 7. & M. 6415 8) LMC 41 18. 2.0.6, 


15-J.P. 802; 16 Jur. 109; 5 Cox, C.C. 890, C.C.R.7 15 Digest (Repl:) 1050; 
DO 837. 


Appeal from conviction for larceny at Durham Quarter Sessions. 

At the Durham quarter sessions on Oct. 18, 1852, the prisoner, Charles Riley, 
was indicted for having on Oct. 5, 1852, stolen a lamb, the property of John Burn- 
side. The prisoner pleaded Not Guilty. At the trial it was proved that on 
Friday, Oct. 1, 1852, John Burnside, the prosecutor, put ten white-faced lambs 
into a field occupied by John Clarke, situated near to the town of Darlington. 
On Monday, Oct. 4, the prisoner went with a flock of twenty-nine black-faced 
lambs to John Clarke, and asked if he might put them into Clarke’s field for a 
night’s keep, and upon Clarke agreeing to allow him to do so for one penny per 
head, the prisoner put his twenty-nine lambs into the same field with the prose- 
cutor’s lambs. 

At half-past seven o’clock in the morning of Tuesday, Oct. 5, the prosecutor 
went to Clarke’s field, and in counting his lambs he missed one. The prisoner’s 
lambs had also gone from the field. Between eight and nine o'clock in the morning 
of the same day, the prisoner came to the farm of John Calvert, at Middleton St. 
George, six miles east from Darlington, and asked him to buy twenty-nine lambs. 
Calvert agreed to do so, and to give 8s. a-piece for them. Calvert then proceeded 
to count the lambs, and informed the prisoner that there were thirty instead of 
twenty-nine in the flock, and pointed out to him a white-faced lamb, upon which 
the prisoner said, ‘‘If you object to take thirty, I will draw one.’’ Calvert, how- 
ever, bought the thirty lambs; and paid the prisoner £12 for them. 

One of the lambs sold to Calvert was identified by the prosecutor as his property, 
and as the lamb missed by him from Clarke’s field. It was a half-bred white-faced 
lamb, marked with the letter ‘‘T,’’ and similar to the other nine of the prosecutor's 
lambs. The twenty-nine lambs belonging to the prisoner were black-faced lambs. 
In the afternoon of Oct. 5 the prisoner stated to two of the witnesses that he had 
never put his lambs into Clarke’s field, and had sold them on the previous afternoon, 
for £11 12s., to a person on the Barnard Castle Road, which leads west from 
Darlington. 

There was evidence in the case to show that the prisoner must have taken the 
lambs from Clarke’s field early in the morning, which was thick and rainy. 

It was argued by counsel on behalf of the prisoner in his addresg to the jury 
that the facts showed that the original taking from Clarke’s Field was by mistake; 
and if the jury were of that opinion, then, as the original taking was not done 
animo furandi, the subsequent appropriation would not make it a larceny, and the 
prisoner must be acquitted. 

The Chairman, in summing-up, told the jury that, though they might be of 
opinion that the prisoner did not know that the lamb was in his flock until it was 
pointed out to him by Calvert, he should rule that in point of law the taking 
occurred when it was so pointed out to the prisoner and sold by him to Calvert, 
and not at the time of leaving the field. The jury returned the following verdict: 
The jury say that at the time of leaving the field the prisoner did not know that 
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the lamb was in his flock, and that he was guilty of felony at the time it was 
pointed out to him. 

The prisoner was then sentenced to six months’ hard labour in the house of cor- 
rection at Durham; and being unable to find bail, was thereupon committed to 
prison until the opinion of this court could be taken upon the question whether he 
was properly convicted of larceny. 


Liddell for the prisoner. 
Grey for the Crown was not called on to argue. 





POLLOCK, C.B.—We are all of opinion that the conviction is right. The case 
is distinguishable from those cited. R. v. Thristle (1) decides only that if a man 
once gets into a rightful possession, he cannot, by a subsequent fraudulent appro- 
priation, convert it into felony. So in R. v. Thurborn (2), in the elaborate judg- 
ment delivered by my brother Parxn, the same rule is laid down. It is there said 
that the mere taking up of a lost chattel is no appropriation of it; and no doubt a 
man may take up a lost chattel, and carry it home, with the proper object of 
endeavouring to find the owner; and then, afterwards, if he yields to the temptation 
of appropriating it to his own use, he is not guilty of felony. In R. v. Leigh (8) 
also the original taking was rightful; but here the original taking was wrongful. 
I am not desirous of calling in aid the technicality of a continuing trespass; and I 
think this case may be decided upon the ground either that there was no taking 
at all by the prisoner in the first instance, or a wrongful taking; and in either case, 
as soon as he appropriates the property, the evidence of felony is complete. 





PARKE, B.—TI think that this case may be disposed of on a short ground. The 
original taking was not lawful, but a trespass, upon which an action in that form 
might have been founded; but it was not felony, because there was no intention 
to appropriate. There was, however, a continuing trespass up to the time of appro- 
priation, and at that time, therefore, the felony was committed. Where goods are 
carried from one county to another they may be laid as taken in the second county ; 
and the difference between this and R. v. Leigh (3), as well as the others cited, is 
that the original taking was no trespass. 


WILLIAMS, J., TALFOURD, J., and CROMPTON, J., concurred. 


Conviction affirmed. 


678 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


HICKIE AND ANOTHER v. RODOCANACHI 


[Court or Excnequer (Pollock, C.B., Martin, Bramwell and Channell, BB.), 
May 4, 11, 1859] 


[Reported 4 H. & N. 455; 28 L.J.Ex. 278; 33 L.T.0.S. 150; 
®) Jur.N.8. 550; 7 W.R. 545; 157 E.R. 917] 


Shipping—Freight—Abandonment of ship—Voyage completed by substituted 
ship—Right of underwriters to benefit of freight earned by substituted ship. 
The plaintiffs chartered their ship for a voyage to carry troops to Calcutta. 

By the terms of the charterparty a portion of the freight was payable only on 
the completion of the voyage. The vessel sailed, and when 700 miles beyond 
Mauritius took fire, and was compelled to make back for Mauritius, which she 
reached having sustained great damage. She was insured by a marine policy 
in the common form. On notice of the loss, the plaintiffs abandoned, and the 
abandonment was accepted. The captain freighted another ship in which the 
troops were taken to Calcutta, and freight was earned and received by the 
plaintiffs. In an action on the policy to determine whether the freight so 
earned passed to the defendant as underwriter, 

Held: the substituted ship was not the ship of the underwriters; the captain, 
in hiring her, was acting solely for his employers, the former owners; and, 
therefore, the underwriters were not entitled to the benefit of the freight earned 
by the substituted ship. 


Notes. Considered: De Cuandra v. Swann (1864), 16 C.B.N.S. 772; Sea Insur- 
ance v. Hadden (1884), 138 Q.B.D. 706; A.-G. v. Glen Line and Liverpool and 
London War Risks Insurance Association (1929), 834 Com. Cas. 809. Referred to: 
Petros M. Nomikos, Ltd. v. Robertson, [1938] 3 All E.R. 249. 

As to constructive total loss, see 22 Hatspury’s Laws (8rd Edn.) 149 et seq.; 
and for cases see 29 Dicrst (Repl.) 328 et seq. 


Case referred to: 
(1) Stewart v. Greenock Marine Insurance Co. (1848), 2 H.L.Cas. 159; 9 E.R. 
1052; sub nom. The Laurel, Stewart v. Greenock Marine Insurance Co., 
2 L.T. 809, H.L.; 29 Digest (Repl.) 336, 2556. 


Also referred to in argument: 

Sharp v. Gladstone (1805), 7 Kast, 24; 3 Smith, K.B. 89; 103 E.R. 10; 29 Digest 
(Repl.) 835, 2553. 

Thompson v. Rowcroft (1803), 4 Kast, 34; 102 E.R. 742; 29 Digest (Repl.) 335, 
2552. 

M‘Carthy v. Abel (1804), 5 East, 388; 1 Smith, K.B. 524; 102 E.R. 1118; 29 
Digest (Repl.) 242, 1826. 

Scottish Marine Insurance Co. v. Turner (1853), 4 H.L.Cas. 312, n.; 21 L.T.0.8. 
10; 17 Jur. 681; 1 W.R. 5387; 1 Macq. 334; 10 E.R. 488, H.L.; 29 Digest 
(Repl.) 248, 1827. . ; 

Barclay v. Stirling (1816), 5 M. & S. 6; 105 H.R. 954; 29 Digest (Repl.) 336, 2554. 

Case v. Davidson (1816), 5 M. & S. 79; affirmed sub nom. Davidson v. Case (1820), 
2 Brod. & Bing. 879; 8 Price, 542; 5 Moore, C.P. 116; 129 E.R. 1018; 29 
Digest (Repl.) 336, 2555. 


Special Case stated for the opinion of the court in an action brought on a policy 
of marine insurance against the defendant for £100, as underwriter, the question 
being whether the benefit of the freight earned by a substituted ship, passed to the 
underwriters of a first ship insured and abandoned by the assured. 

An agreement was entered into between the master of a ship called the Sarah 
Sands and the East India Co. to convey troops from Portsmouth to Calcutta at 
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the rate of £40 for each soldier and passenger conveyed, and half that sum for 
children, one-third of the whole sum to be paid within fourteen days after the 
ship had finally sailed from Portsmouth, and the remaining two-thirds to be paid 
after the disembarkation of the troops at Calcutta. If the ship did not arrive at 
its destination within seventy days after sailing from Portsmouth (unless detained 
by the perils of the sea), the East India Co. were to be entitled to deduct £30 for 
each day between the seventieth day and the day of arrival. Before the agreement 
was made, Walton & Son, as agents for the shipowner, insured the vessel and 
machinery for £15,000, and the plaintiffs, the shipowners, effected the policy, on 
which the present action was brought. Walton & Son also effected two policies 
on the chartered freight to India. On Aug. 16, 1857, the ship took on board 14 
officers and 355 men, with 5 women and 5 children, the military authorities refus- 
ing to send more on board, although the vessel was fitted to carry 504 passengers, 
and on that day the ship sailed. Walton & Son then rendered to the East India 
Co. two accounts, by which they claimed £6,783 6s. 8d., being one-third of the sum 
for 504 troops, and £980, being two-thirds payable on behalf of the officers; the 
company disputed the amounts and endorsed on the first £4,783 6s. 8d., deducting 
for 149 men short of the complement the ship ought to have carried; and after 
deducting £60 for six days’ demurrage, they tendered the balance to the plaintiffs, 
the shipowners, which sum they accepted under protest. 

On Nov. 11, when the vessel was about 700 miles to the N.W. of Mauritius, 
she took fire, and the captain, with the greatest difficulty and danger, succeeded in 
getting her back to Mauritius, where the troops were disembarked. It was found, 
on an attempt to repair the damage, that it would cost more money to do go than 
the ship was worth, and the captain drew up a notice of the abandonment of 
her, and forwarded it to the plaintiffs, who accepted it. On Feb. 17, 1858, the 
plaintiffs gave notice of abandonment to the underwriters who declined accepting 
it, but ultimately some of them, including the defendant, did accept it. The 
captain then chartered a ship called the Clarendon, and forwarded the troops on to 
Calcutta, paying for freight £6,197 8s. 4d., which sum was paid by the East India 
Co. to the owners of that vessel, and the amount deducted from the payments they 
had to make. After the troops had arrived in India the agents of the assured made 
a claim on freight, and after certain deductions the claim was paid and forwarded 
by a bill at four months. The question for the opinion of the court was whether 
the underwriters were entitled to any benefit of the freight earned by the substituted 
vessel. 

Bovill, Q.C. (with him F'. M. White), for the plaintiffs. 

Blackburn (with him Wilde, Q.C.) for the defendant. 


Cur. adv. vult. 


May 11, 1859. BRAMWELL, B., delivered the judgment of the court.—The 
plaintiffs were the owners of a ship, the Sarah Sands, which they chartered for a 
voyage to carry troops to Calcutta. By the charterparty a portion of the freight 
was payable only on the completion of the voyage, so that the plaintiffs’ right to 
it depended on that event. The vessel sailed, and, when 700 miles beyond 
Mauritius, took fire, and was compelled to desist from the completion of the voyage 
and make for Mauritius, which she reached, having sustained great damage. She 
was insured by a marine policy in the common form. On notice of the loss the 
insured abandoned, and the abandonment was accepted; the captain freighted 
another ship; the troops were forwarded to Calcutta; the freight earned and received 
by the insured. This action is brought on the policy, and the question is whether 
the underwriters are entitled to the benefit of the freight so earned? 

The case was very ably argued on both sides before us; the defendant claimed 
the benefit as a matter of principle as well as of authority. He said that a contract 
of insurance was one of indemnity; that the insurer was in the nature of a surety, 
and entitled to the benefit of all the security the insurance possessed. But, in 
truth, this argument tells against him. The common insurance on a ship is in no 


680 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


way concerned with the freight in course of being earned; it is an insurance on 
the absolute value, not on that of the vessel's adventitious advantages. If any 
question of the value of the ship arose, the insured could not include the freight 
as an item in the calculation, any more than he could in respect of winning a 
wager which he had made, that she would arrive at her port of destination. It is 
the goods, not the ship, which are increased in value by the arrival of the ship, 
or rather their arrival; and if they arrive the freight is earned. But the matter 
needs no argument. It is enough to refer to the practice of separate insurance on 
freight. If then the loss of freight is a part of the loss on the loss of the ship, 
consequently the insurer of the ship ought to have no benefit from the accruing of 
the freight unless he helps to earn it. This argument, therefore, fails. 

Counsel for the defendant cited cases to show—and indeed it was admitted—that 
there are cases in which the underwriter on a ship does get a benefit from the 
freight earned. In all those cases, however, the freight was earned by the insured 
ship, and the underwriters had the benefit thereof, on the ground that, by the 
abandonment, the property in the insured ship vested in the underwriters from 
the time of the loss, and consequently it was their ship that earned the freight; 
and the principle which entitled the purchaser of a ship to freight which it earned 
after the purchase was applied, the underwriter being treated as such purchaser. 
Whether this is a just or equitable rule, whether that which prevails in America 
is not more fair, or whether even that might not be improved on, it is unnecessary 
to consider. The mercantile community may alter it by their contracts if they 
think fit; it exists, and is the law, but does not govern this case, being founded 
solely on the ownership by the underwriters of the abandoned ship. 

With one exception, all the authorities give this as the reason, in terms which 
negative the claim made by the defendant in this case. It is needless to refer to 
them; but there is one expression of opinion the other way, to which every respect 
is due. In Stewart v. Greenock Marine Insurance Co. (1), Lory Corrmennam said 
the case is the same as if the ship had ceased to exist as such on July 27, and the 
cargo had been brought home and delivered by other means. That inevitably 
assumes the case of freight earned; but the goods being carried on in a fresh ship 
after the loss of that insurance, the underwriters in the latter are entitled to the 
freight earned. It is to be observed, however, that that was not the matter to be 
determined, nor even that on which the speaker’s mind was engaged. All Lorp 
CoTTENHAM was establishing was, that the loss was a loss during the voyage, as 
much as though it had occurred fifteen days before the vessel reached the docks. 
It seems to us, therefore, that the argument and authorities failed to establish the 
defendant’s claim. 

Not only that, but we think it can be shown on principle the claim is ill-founded. 
Where the insured ship finishes the voyage, it is the ship of the underwriter, and 
those who make use of it may not altogether unreasonably be held to do go for 
the benefit of its then owners; but where another ship finishes the voyage, it is not 
the underwriters’, and there is no reason why those who hire it should be supposed 
to be acting for the benefit of the underwriter, but rather for their own employers, 
the former owners. Here the captain, when he hired the new vessel, was not the 
underwriters’ captain, nor their agent, nor under the duty to them he was under 
to his former owners. Take the case put in the argument; suppose the plaintiff 
and the defendant had been at Mauritius, and each had claimed to bring the 
troops for his own benefit, who would have been entitled to do so? Undoubtedly 
the plaintiffs. Then take the other case, of there being a breach of duty to the 
charterers in not forwarding the troops, who would have been liable? The plain- 
tiffs, not the defendant. Again, suppose the hire and cost of the new ship exceeded 
the freight earned, who would be liable for it? The plaintiffs, not the defendant. 
Or suppose the case of the owner of goods arriving at Mauritius, and insisting 
on the goods being there delivered to him, in which case he must pay the whole 
freight, surely the owners would be entitled to it. 

On these grounds we are satisfied the captain, in such a case as the present, 
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acts for the owner of the ship, and not for the underwriters, and that they are not 
entitled to any benefit from the freight acquired. The underwriters may, indeed, 
be entitled to advantages attached to the ship, but not to\those arising from 
contracts, the fulfilment of which can be and is detached from the ship. 


Judgment for plaintiffs. 


HART v. WINDSOR 


[Court or Excurqurer (Parke, Alderson, Gurney and Rolfe, BB.), February 
10, 17, 1844] 


[Reported 12 M. & W. 68; 18 L.J.Ex. 129; 2 L.T.O.S. 440 ; 
8 J.P. 233; 8 Jur. 150; 152 E.R. 1114] 


Landlord and Tenant—Liability of landlord—Unfurnished house—Fitness for 
habitation—No implied warranty. 
There is no implied warranty in a lease of an unfurnished house that it is 
reasonably fit for habitation. 


Notes. A definition of the statutory standard of fitness required on inspection by 
the local authority is provided by s. 4 of the Housing Act, 1957 (37 Hatsspury’s 
STATUTES (2nd Edn.) 322). | 

Considered: Surplice v. Farnsworth (1844), 7 Man. & G. 576: Mostyn v. West 
Mostyn Coal and Iron Co. (1876), 1 C.P.D. 145; Baynes v. Lloyd, [1895] 2 Q.B. 
610; Jones v. Lavington, [1903] 1 K.B. 253; Cruse v. Mount, [1932] All E.R.Rep. 
781. Followed: Edler v. Auerbach, [1949] 2 All E.R. 692. Considered: Miller v. 
Emcer Products, Ltd., [1956] 1 All E.R. 237. Applied: Sleafer v. Lambeth Metro- 
politan Borough Council, [1959] 3 All E.R. 378. Referred to: Searle v. Laverick 
(1874), L.R. 9 Q.B. 122; Wilson v. Finch Hatton (1877), 2 Ex.D. 836; Manchester 
Bonded Warehouse Co., Ltd. v. Carr, [1874-80] All K.R.Rep. 563; Westropp v. 
Elligott (1884), 9 App. Cas. 815; Sarson v. Roberts (1895), 73 L.T. 174; Budd-Scott 
v. Daniell, [1902] 2 K.B. 851; Markham v. Paget, [1908] 1 Ch. 697; Bottomley v. 
Bannister, [1931] All E.R.Rep. 99. 

As to no warranty of fitness for habitation on letting an unfurnished house, see 
23 Hauspury’s Laws (8rd Edn.) 554; and for cases see 31 Diarst (Repl.) 183. 


Cases referred to: 

(1) Monk v. Cooper (1727), 2 Ld. Raym. 1477; 2 Stra. 763: 92 E.R. 460; 31 
Digest (Repl.) 279, 4139. 

(2) Belfour v. Weston (1786), 1 Term Rep. 310; 99 E.R. 1112; 381 Digest (Repl.) 
280, 4141. 

(3) Pindar v. Ainsley and Rutter (1767), cited in 1 Term Rep. 312; 99 E.R. 1118; 
31 Digest (Repl.) 278, 4118. 

(4) Richards le Taverner’s Case (1544), 1 Dyer, 55 b. 

(5) Paradine v. Jane (1647), Aleyn, 26; Sty. 47; 82 E.R. 897; 31 Digest (Repl.) 
278, 4124. 

(6) Carter v. Cummins (1665), cited in 1 Cas. in Ch. at p. 84; 22 E.R. 706, L.C.; 
31 Digest (Repl.) 281, 4155. 

(7) Brown v. Edgington (1841), 2 Man. & G. 279; Drinkwater, 106; 2 Scott, N.R. 
499; 10°.3.C.P. 66; 5 J.P. 276; 183 E.R. 751; 39 Digest (Repl.) 079, 1031. 

(8) Shepherd v. Pybus (1842), 3 Man. & G. 868; 4 Scott, N.R. 434; 11 L.J.c.P. 
101; 133 E.R. 1890; 89 Digest (Repl.) 539, 752. 
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(9) Smith v. Marrable (1843), 1d Me & We 5) Care M79: a9 Lis, 2238: 

7 Jur. 70; 152 E.R. 693; 31 Digest (Repl.) 195, 3266. 

(10) Edwards v. Hetherington (or Etherington) (1825), 7 Dow. & Ry. K.B.1173 

| Ry. & M. 268; 31 Digest (Repl.) 194, 3254. 

(11) Collins v. Barrow (1831), 1 Mood. & R. 112, N.P.; 31 Digest (Repl.) 194, 
38206. 

(12) Salisbury v. Marshall (1829), 4 C. & P. 65, N.P.; 31 Digest (Repl.) 194, 3255. 

(13) Sutton v. Temple (1848), 12 M. & W. 52; 13 L.J.Ex. 17s 2 ast Ose ou 
7 Jur. 1065; 152 E.R. 1108; 81 Digest (Repl.) 194, 3252. 


Also referred to in argument: 

Bridge v. Wain (1816), 1 Stark. 504; 171 E.R. 043, N.P.; 39 Digest (Repl.) 591, 
OE 

Shepherd v. Kain (1821), 5 B. & Ald. 240; 106 E.R. 1180; 39 Digest (Repl.) 582, 
686. 

Izon v. Gorton (1839), 5 Bing.N.C. 501; 2 Arn. O07 Scott, 097s 8. Lid Os 
272; 3 Jur. 653; 182 E.R. 1193; 81 Digest (Repl.) 279, 4135. 

Burdett v. Withers (1837), 7 Ad. & El. 186; Will. Woll. & Dav. 444; 2 Nev. & 
P.K.B. 122; 6 L.J.K.B. 219; 1 Jur. 514; 112 E.R. 422: 31 Digest (Repl.) 
857, 4878. 

Mantz v. Goring (1838), 4 Bing.N.C. 451; 132 E.R. 861; sub nom. Young v. 
Mantz, 1 Arn. 198; 6 Scott, 277; 7 L.J.C.P. 204; 31 Digest (Repl.) 358, 4891. 

Stanley v. Towgood (1836), 3 Bing.N.C. 4; 2 Hodg. 182; 8 Scott, 313; 6 L.J.C.P. 
129; 132 E.R. 310; 31 Digest (Repl.) 858, 4887. 

Coe v: Clay (1829), 5 Bing. 440; 8 Moo. & P. 57: 7 L.J.0.8.C.P. 162; 130 ER. 
1131; 31 Digest (Repl.) 182, 2699. 

Baker v. Holtpzaffell (1811), 4 Taunt. 45; 128 E.R. 244; 81 Digest (Repl.) 279, 
4132. 

Neale v. Mackenzie (1836), 1 M. & W. 747; 2 Gale, 174; 6 L.J.Ex. Kq. 268; 150 
E.R. 685, Ex. Ch.; 31 Digest (Repl.) 289, 4241. 

Naish v. Tatlock (1794), 2 Hy. Bl. 319; 126 E.R. 573; 5 Digest (Repl.) 1021, 
8258. 

Harrison v. Lord North (1667), 1 Cas. in Ch. 88; 22 E.R. 706, L.C.; 31 Digest 
(Repl.) 275, 4087. 

Arden v. Pullen (1842), 10 M. & W. 321; 11 L.J.Ex. 359; 152 E.R. 492; 31 Digest 
(Repl.) 348, 4744. 

Maleverer v. Spinke (1538), 1 Dyer, 35a. 

Chanter v. Hopkins (1888), 4 M. & W. 399; 1 Horn & H. 377; 8 L.J.Ex. 14; 
3 Jur. 58; 150 H.R. 1484; 39 Digest (Repl.) 550, 818. 

Holder v. Taylor (1614), Hob. 12; 80 E.R. 163; 31 Digest (Repl.) 146, 2853. 

Barr v. Gibson (1838), 3 M. & W. 390; 1 Horn & H. 70; 7 L.J.Ex. 124; 150 E.R. 
1196; 39 Digest (Repl.) 530, 667. 


Rule Nisi obtained by the plaintiff to set aside the verdict for the defendant on 
the second plea and enter judgment for him on that issue, in an action by the 
plaintiff, landlord, against the defendant, tenant, for recovery of rent. The defen- 
dant pleaded, by his second plea, that the house was in fact unfit for habitation 
and that there was an implied warranty as to fitness. 

The plaintiff claimed for one quarter’s rent on an agreement, dated June 23, 
1843, by which the defendant agreed to take an unfurnished house and garden for 
three years, and to pay a certain annual rent at the usual quarterly days of pay- 
ment, and to preserve the house in good and tenantable repair, and to deliver it 
up in such good and tenantable repair at the expiration of the term of three years. 

The defendant pleaded, secondly, that the house was demised to him for the 
purpose of inhabiting in for and during the term, and that at the time of his 
entering in, and from thence onwards, the house was not in a reasonably fit and 
proper state for habitation or dwelling in, and the defendant could have no benefit 
therefrom on account of the house being infested, swarmed, and overrun with 
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noxious, stinking, and nasty insects called ‘‘bugs,’’ and that, in consequence of the 
house being so infested, the defendant, as soon as he discovered it, left the house, 
and gave notice to the plaintiff. It was submitted that the plea disclosed the fact 
that the house was let for the purpose of habitation, and that there was a condition 
or warranty implied at the time of letting, that the house was reasonably fit for 
the habitation of man. 

At the trial before Rourr, B., the facts alleged in the second plea having been 
proved, the jury found a verdict for the defendant on that issue. The plaintiff 
subsequently obtained a rule nisi to set aside the verdict and enter judgment in 
his favour. 


Watson and Humfrey for the defendant, showed cause against the rule. 
Addison for the plaintiff, supported the rule. 


Cur. adv. vult. 


Feb. 17, 1844. PARKE, B., delivered the following judgment of the court.— 
This was a case very fully and ably argued on Feb. 10 upon showing cause against 
a rule for judgment non obstante veredicto. The declaration is not for use and 
occupation, but on an agreement in the nature of a lease. [Hrs Lorpsurp read the 
declaration and the second plea.] The question is whether the plea contains sub- 
stantially a good answer to the plaintiff’s claim for a quarter’s rent, becoming due 
alter the defendant quitted. 

On the part of the plaintiff, it was insisted that it did not, for several reasons; 
the principal one being, that where there is an actual demise of the unfurnished 
fabric of a specific messuage for a term, there is no contract implied by law on 
the part of the lessor, that the messuage was at the time of the demise, or should 
be at the commencement of the term, in a reasonably fit and proper state and 
condition for habitation (that is, so far as concerned the fabric), though it was 
demised and let for the purpose of immediate habitation. As we are all of opinion in 
favour of the plaintiff upon this objection, it is unnecessary to observe upon the others 
in detail; but it may not be useless to remark, that two of them are very important, 
and have not been satisfactorily answered; viz., that if such a contract is implied 
by law, it would be no defence, where the tenant has actually occupied; his 
remedy would be by a cross action; and to constitute a valid defence on the ground 
of the breach of this contract, the law must give also a right to abandon the lease 
upon the breach of it; that is, to make a defence, the law must imply, not merely 
a contract, but a condition that the lease should be void if the house was unfit 
for occupation. 

The cases cited from Brooxe’s AsripGMent, ‘‘Dette,’’ 18 and 72, are decisive, 
that where the lessor is bound by the custom of London, or by covenant, to repair, 
and does not, the tenant cannot quit. The other objection, which we think right 
to notice, is, that in this case the house and some garden ground are both demised ; 
and to make the plea good, it must be held, that, if a messuage be taken for 
habitation, and land for occupation, by the same lease, there is such an implied 
contract for the fitness of the house for habitation, as that its breach would authorise 
the tenant to give up both. Whether, if there were such a contract or condition 
implied by law, generally, it would be implied in this case, where the defendant 
agrees to preserve in tenantable condition, is a question on which it is quite un- 
necessary to enter. 

The point to be considered, then, is, whether the law implies any contract as to 
the condition of the property demised, where there is a lease of a certain ascertained 
subject, being real property, and that lease is made for a particular object. The 
question relates to a case of actual demise of a specific tenement, and we have not 
to inquire what the obligations of a party would be under an executory agreement, 
to procure a lease of some house for the habitation of another; nor whether the 
defendant would not be exonerated on the ground of fraud in the plaintiff, if the 
plaintiff knew of the defect in the house himself, and that the defendant would 
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not have taken the house if he knew it; nor have we to consider whether the 
defendant would be responsible, if at the time of the demise there was no house 
at all—he may be, by reason of the implied contract for title to a house, not the 
land merely : which imports that the subject of the contract exists. The simple 
question is, What is the implied obligation on the part of the landlord to his 
tenant, under a lease of a house for years? 

Considering this case without reference to the modern authorities, which are 
said to be at variance, it is clear that from the word ‘‘demise,’”’ in a lease under 
seal, the law implies a covenant, in a lease not under seal, a contract, for title to 
the estate merely, that is, for quiet enjoyment against the lessor and all that come 
in under him by title, and against others claiming by title paramount during the 
term, and the word ‘“‘let,’’ or any equivalent words which constitute a lease, have, 
no doubt, the same effect, but not more: Surepparp’s ToucustTonn, pp. 165-167, 
and 272. ‘There is no authority for saying that these words imply a contract for 
any particular state of the property at the time of the demise; and there are many, 
which clearly show that there is no implied contract that the property shall con- 
tinue fit for the purpose for which it is demised, as the tenant can neither maintain 
an action, nor is he exonerated from the payment of rent, if the house demised is 
blown down, or destroyed by fire: Monk v. Cooper (1), Belfour v. Weston (2), and 
Pindar v. Ainsley and Rutter (8); or gained upon by the sea: Richards le Taverner’s 
Case (4); or the occupation rendered impracticable by the king’s enemies: Para- 
dine v. Jane (5); or where a wharf demised was swept away by the Thames: Carter 
v. Cummins (6). In all these cases, the estate of the lessor continues, and that is 
all the lessor impliedly warrants. It appears, therefore, to us to be clear upon 
the old authorities, that there is no implied warranty on a lease of a house, or of 
land, that it is, or shall be, reasonably fit for habitation or cultivation. The 
implied contract relates only to the estate, not to the condition of the property. 

But the defendant’s counsel rely upon some modern decisions in support of the 
positions which they are to maintain. It is not necessary to refer to the cases on 
the implied warranty of chattels, further than to say that the rule of the common 
law, which prevails in general (Co. Litt. 102 a), that there is no implied warranty 
on the sale of specific goods, has had exceptions engrafted upon it, where the goods 
are ordered from a manufacturer, or tradesman, who impliedly engages to use a 
proper degree of skill and care in constructing or supplying them. Such are Brown 
v. Edgington (7), Shepherd v. Pybus (8), and others. These have no bearing on 
the present case. 

But the defendant chiefly rests his case upon the decision of Smith v. Mar- 
rable (9). My judgment in that case certainly proceeded upon the authority of two 
previous decisions, which, though they contained a novel doctrine, had not been 
questioned in Westminster Hall, and had received, to a certain degree, the sanction 
of TrnpaL, C.J., in a subsequent case. Those cases were Hdwards v. Etherington 
(10), before Lorp TENTERDEN, and afterwards the Court of King’s Bench; Collins v. 
Barrow (11); and the last, that before Trnpat, C.J., Salisbury v. Marshall (12). 
I thought they established the doctrine, not merely that there was an implied 
contract on the part of the lessor, that the house demised should be habitable, but 
an implied condition, that the lease should be void if it were not, and the tenant 
chose to quit. From the full discussion which those cases have now undergone, 
on the present argument, and that in the recent case of Sutton v. Temple (13), I 
feel satisfied they cannot be supported, if the reports of them are correct; and we 
all concur in opinion that they are not law—-an opinion strongly intimated in 
Sutton v. Temple (13), in which this court decided that there was no implied 
warranty of condition or fitness for a particular purpose on a lease of aftermath. 

We are under no necessity of deciding in the present case, whether that of 
Smith v. Marrable (9) be law or not. It is distinguishable from the present case 
on the ground on which it was put by Lorp Axstncer, both on the argument of the 
case itself, but more fully in that of Sutton v. Temple (13); for it was the case 
of a demise of a ready-furnished house for a temporary residence at a watering- 
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A Place. It was not a lease of real estate merely. That case certainly cannot be 
supported on the ground on which I rested my judgment. 

We are all of opinion, for these reasons, that there is no contract, still less a 
condition, implied by law on the demise of real property only, that it is fit for the 
purpose for which it is let. The principles of the common law do not warrant 
such a position; and though, in the case of a dwelling-house taken for habitation, 

B there is no apparent injustice in inferring a contract of this nature, the same rule 
must apply to land taken for other purposes—for building upon, or for cultivation ; 
and there would be no limit to the inconvenience which would ensue. It is much 
better to leave the parties in every case to protect their interests themselves, by 
proper stipulations, and if they really mean a lease to be void by reason of any 
unfitness in the subject for the purpose intended, they should express that meaning. 


C Rule absolute. 





DOE d. EARL OF EGREMONT v. COURTENAY 


fk [Court or Queen’s Bencw (Lord Denman, C.J., Williams, Coleridge and Patte- 
son, JJ.), April 27, 30, 1846, February 26, 1848] 


[Reported 11 Q.B. 702; 17 L.J.Q.B. 151; 11 L.T.O.S. 25; 
12 Jur. 454; 116 E.R. 636] 


Landlord and Tenant—Lease—Surrender—Grant of new lease—Grant not valid 
KF execution of power. 

In 1775 a tenant in fee demised premises to the defendant's grandfather 
for ninety-nine years depending on certain lives. By his will he devised the 
premises to his son for life, with remainders over and a power to the tenant 
for life to grant leases. After the testator’s death and during the term of the 
lease the son granted the lessee a new lease of the premises which was pur- 

G ported to be granted in consideration of the surrendering up to the lessor by the 
lessee, at or before the delivery of the lease, of the lease of 1775, ‘‘which 
surrender is hereby made and accepted accordingly.’’ The new lease was not 
a valid execution of the power, and one of the lives mentioned in the lease of 
1775 was still existing. 

Held: the new lease did not pass an interest according to the contract, and 

H therefore, the acceptance of it, even with the express words, did not effect an 
absolute surrender; accordingly, the surrender was inoperative and the lease 
of 1775 remained in force. 

Dictum of Lorp Mansrietp in Wilson v. Sewell (1) (1766), 4 Burr. at 
p- 1980, and in Davison d. Bromley v. Stanley (2) (1768), 4 Burr. at p. 2213, 
applied. 


I Notes. Applied: Noble v. Ward (1867), L.R. 2 Exch. 185. Considered: Zick v. 
London Umited Tramways, [1908] 2 K.B. 126. Followed: Canterbury Corpn. v. 
Cooper (1909), 100 L.T. 597. Distinguished: Rhyl U.D.C. v. Rhyl Amusements, 
Lid., [1959] 1 All E.R. 257. Referred to: Doe d. Biddulph v. Poole (1848), 11 
Q.B. 718; Knight v. Williams, [1901] 1 Ch. 256; Morris v. Baron, [1918] A.C. 1; 
Barclays Bank, Lid. v. Stasek, [1956] 8 All E.R. 439. 

As to surrender of lease by operation of law, see 23 Hauspury’s Laws (3rd Edn.) 
683 et seq.; and for cases see 81 Dicusr (Repl.) 569 et seq. 
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Cases referred to: 

(1) Wilson v. Sewell (1766), 1 Wm. BI. 617; 4 Burr. 1975; 96 E.R. 359; 31 Digest 
(Repl.) 576, 6962. 

(2) Davison d. Bromley v. Stanley (1768), 4 Burr. 2210; 98 E.R. 152; 31 Digest 
(Repl.) 576, 6963. 

(3) Doe d. Earl of Egremont v. Forwood (1842);«8 Q.B.. (627 = 11.L.d QBs Sais 
114 E.R. 647; 31 Digest (Repl.) 500, 6252. 

(4) Roe d. Earl of Berkeley v. Archbishop of York (1805), 6 East, 86; 102 E.R. 
1219; sub nom. Doe d. Earl of Berkeley v. Archbishop of York, 2 Smith, 
K.B. 166; 31 Digest (Repl.) 567, 6882. 

(5) Farmer d. Harl v. Rogers (1755), 2 Wils. 26; Bull.N.P. 111; 95 E.R. 666, 
N.P.; 31 Digest (Repl.) 567, 6886. 

(6) Doe d. Bishop of Rochester v. Bridges (1831), 1B. & Ad. 847; 9 L.J.O.S.K.B. 
113; 109 E.R. 1001; 31 Digest (Repl.) 569, 6897. 

(7) Doe d. Biddulph v. Poole (1848), 11 Q.B. 718; 17 L.J.Q.B. 148; 11 L.T.O.8. 
25; 12 Jur. 450; 116 E.R. 641; 81 Digest (Repl.) 576, 6966. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of ejectment 
for messuages and land in Devonshire, tried by Coteriper, J., and a jury. 

On September 29, 1775, the Earl of Egremont, being seised in fee of certain 
premises, demised them to the defendant’s grandfather for ninety-nine years, 
determinable on the death of the grandfather and of one Betty Hill. By his will, 
executed in 1761, the Earl of Egremont, who died in 1768, devised the premises 
to his second son, Percy Charles Wyndham, and his assigns for life, remainder to 
his first and other sons respectively in tail male, remainder to the testator’s other 
sons successively for life with remainder on each life estate to the first and other 
sons of the tenant for life successively in tail male. The will contained a power 
to each tenant for life to grant leases under certain restrictions. In 1785, Percy 
Charles Wyndham demised the premises to the defendant’s grandfather for ninety- 
nine years from the expiration of the former term, if the defendant should so long 
live. In 1812, Percy Charles Wyndham demised the premises to the defendant - 
for ninety-nine years after the expiration or determination of the term created in 
1785, if two named children of the defendant, or either of them, should so long 
live. This last lease purported to be granted in consideration of the surrendering 
up to the lessor by the lessee, at or before the delivery of the lease, the lease of 
1755 which was now determinable on the death of Betty Hill ‘‘which surrender 
is hereby made and accepted accordingly,’’ and in consideration of £240. Percy 
Charles Wyndham died in 18338, and the plaintiff’s lessor succeeded him as tenant 
in tail male under the will. The 1785 and 1812 leases were not valid execution 
of the power and in an action of ejectment, the lessor of the plaintiff contended 
that the 1755 lease, having been surrendered, was no bar to his claim, though it 
did not appear that one of the lives on which that lease had depended (Betty Hill) 
might not still exist (the defendant’s grandfather died before the action was _ 
brought). At the trial Cotertper, J., directed a verdict for the plaintiff, but re- 
served leave to move for a nonsuit. A rule nisi was accordingly obtained by the 
defendant. 


Crowder, Q.C., M. Smith and Phinn for the defendant, showed cause against 


the rule. 
Serjeant Kinglake and Merivale for the plaintiff, supported the rule. 


Cur. adv. vult. 


Feb. 26, 1848. COLERIDGE, J., delivered the following judgment of the court.— 
This case was tried before me at the Devon Assizes and, as it is admitted, the lease 
under which the defendant had supposed himself to be in possession could not be 
sustained with reference to the power under which alone it could have been valid, 
the verdict passed for the plaintiff. But two points were made on the trial, and 
on motion before us for a nonsuit, which are now to be considered. There were the 
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counterparts of three leases produced, of the respective dates of 1755, 1785 and 1812; 
and the plaintiff’s case was that the two latter were invalid, which was admitted, 
and that the last was granted in consideration of the surrender of the first, and 
operated as a surrender of it. This was necessary to his case, as one of the lives 
on which the lease of 1755 was granted was still in being, and that lease still in 
force unless so surrendered. But the defendant contended that the surrender 
having been made wholly in consideration of the grant of a new and valid lease, 
did not take effect because the new lease was invalid. Secondly, assuming that this 
point should be decided against him, he contended that he had become tenant 
from year to year, and that his tenancy had not been determined by any good 
notice to quit. 

On the first point the counsel for the plaintiff contended that it had been already 
decided in their favour by this court, in Doe d. Earl of Egremont v. Forwood (8). 
It is remarkable that, in the judgment in that case, not a word is said on this 
point, and what is reported to have dropped from the judges in the course of the 
argument seems against the plaintiff; but as the judgment could not have passed 
for him unless the court thought that there had been a good surrender of a valid 
lease, it must be taken that they did so hold under the circumstances of that case. 
There the former lease was particularly described in the invalid one, which was 
said to be granted for the consideration of the surrender of such former one, 
adding ‘‘which is hereby surrendered accordingly’’; and that the sum of £157 10s. 
was paid by the lessee to the lessor. This surrender was relied on by the counsel 
in that case as being an express surrender, and as taking it out of the principle 
of the decision in Roe d. Earl of Berkeley v. Archbishop of York (4), and bringing 
it within that of Farmer d. Earl v. Rogers (5). That case, however, turned on no 
distinction between an express and an implied surrender, but on whether the note 
in writing there relied on was a sufficient surrender to satisfy the Statute of Frauds. 
Nor is there anything in the judgment that was given in Doe d. Bishop of Roches- 
ter v. Bridges (6), a case also referred to, which points to the importance of the 
distinction. The surrender there of the valid lease was by a deed poll executed 
a few days before the valid lease; and the consideration of such surrender was not 
stated to be the granting of a new lease; and, what is more important, the new 
lease, as the judgment remarks (1 B. & Ad. at p. 860) was in terms precisely 
conformable to the intent mentioned in the deed poll: 


“The surrenderor obtained exactly the lease for which he bargained, and, 
therefore, it cannot be said that the new lease was a fraud or deception upon 
him; and if the surrender be deemed conditional [that is, on the granting 
a new lease as stipulated for], the condition has been complied with.”’ 


It was said on behalf of the defendant in the present case that the surrender in Doe 
d. Karl of Egremont v. Forwood (3) was taken to be express, and that in the present 
case 1t was only implied; that in that case it was found that, on the execution of 
the second, the first was, in fact, delivered up to the lessor, but that, in the present 
case, no such delivering up was proved. ‘This difference, in fact, was relied on to 
distinguish the two cases, but it is not made out satisfactorily. In Doe d. Earl of 
Egremont v. Forwood (3), the ground for calling the surrender express was the 
introduction of the words ‘‘which is hereby surrendered accordingly’’; in the present 
case were the words ‘‘which surrender is hereby made,’’ which are equivalent 
words. On the words ‘‘hereby surrendered accordingly,’ in Doe d. Earl of Egre- 
mont v. Forwood (3), Parreson, J., is reported to have said (3 Q.B. at p. 639): 
‘that is, on the supposition of a new lease being granted,”’ referring to the con- 
sideration immediately before expressed. As to the delivery up of the old lease, 
the fact was not shown either way on the trial in the present case, nor was any 
point made of that on either side. But this fact can only be evidence of the 
intention, which was not needed in this case, but would not be in itself a surren- 
der. In Roe d. Karl of Berkeley v. Archbishop of York (4), the fact existed 
together with cancellation, and yet the surrender was not held to be complete. 
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But then it was said that the whole doctrine which vacated the surrender of a 
prior lease, whether express or implied, where the consideration is a grant of a 
new lease, applied only to the case where such new lease was void, and not where 
it was merely voidable; that here, in fact, the second lease was not void, it was 
good as against the grantor, and might have been confirmed by each succeeding 
tenant for life to its expiry by the eflux of time. We have had occasion to consider 
this doctrine in another case of the same sort, and to examine the decisions at 
some length, and we need not now repeat that examination, contenting ourselves 
with saying the principal to be found laid down by Lorp MansrFietp in Wilson v. 
Sewell (1) (4 Burr. at p. 1980) and Davison d. Bromley v. Stanley (2) (4 Burr. at 
p. 2213) seems to us the true one; that, when a new lease does not pass an interest 
according to the contract, the acceptance of it will not operate as a surrender of 
the former lease; that, in the case of a surrender implied by law from the acceptance 
of a new lease, the condition ought also to be understood as implied by law, making 
void the surrender in case the new lease should be made void; and that in case 
the express surrender is so expressed as to show the intention of the parties to 
make the surrender only in consideration of the grant, the sound construction of 
such an instrument, in order to effectuate the intention of the parties, would make 
the surrender also conditional, to be void in case the grant should be void: see Doe 
d. Biddulph v. Poole (7). Tried by this principle, we are, on consideration, satisfied 
that the lease of 1755 was not a surrender, and that it was a good answer to the 
action. Our decision on this point makes it unnecessary to consider the validity 
of the notice to quit, and the rule for entering a nonsuit will be absolute. 


Rule absolute. 





THOMAS v. THOMAS 


[Court or Excarqurr (Parke, Alderson, Rolfe and Platt, BB.), February 7, 15, 
1850] 
[Reported 5 Exch. 28; 1 L.M. & P. 229; 19 L.J.Ex. 175; 
14 L.T.0.8, 467; 14 Jur. 180; 155 E.R. 13] 


Tenant in Common—Claim against co-tenant—Share of rent 
received—Action for account. 

A tenant in common brought an action for money had and received against 
his co-tenant in respect of his share of the rent of the joint property which had 
been received by that co-tenant. 

Held: a tenant in common could not bring an action for money had and 
received against his co-tenant; the remedy of the plaintiff lay in an action for 


an account. 





Money had and 





Notes. As to the action for money had and received, see 8 Haussury’s Laws 
(8rd Edn.) 235 et seq.; and for cases see 12 Diaest (Repl.) 606 et seq. 


Cases referred to: 
(1) Martin v. Crompe (1698), 1 Ld. Raym. 340; Comb. 474; 2 Salk. 444; 91 E.R. 


1123, Ex. Ch.; 31 Digest (Repl.) 298, 4298. 
(2) Midgley v. Lovelace (1693), Carth. 289; Holt, K.B. 74; 12 Mod. Rep. 45; 
90 I..R. 771; 81 Digest (Repl.) 832, 441. 


Also referred to in argument : 
Cottam v. Partridge (1842), 4 Man. & G. 271; 4 Scott, N.R. 819; 11 L.J.C.P. 161; 


134 E.R. 111; 82 Digest (Repl.) 447, 688. 
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Sturton v. Richardson (1844), 18 M. & W. 17; 2 Dow. & L. 182; 18 L.J.Ex. 281; 
8 Jur. 476; 158 E.R. 7; sub nom. Richardson v. Sturton, 8 L.T.O.S. 164; 20 
Digest (Repl.) 288, 303. 

Wilkin v. Wilkin (1691), 1 Salk. 9; 91 E.R. 8; 1 Digest (Repl.) 509, 1447. 

Tomkins v. Willshear (1814), 5 Taunt. 481. 

Goodtitle v. Tombs (1770), 8 Wils. 118; 95 E.R. 965; 38 Digest (Repl.) 931, 1218. 

Baxter v. Hozter (1839), 5 Bing.N.C. 288; 7 Scott, 233; 8 L.J.C.P. 169; 182 
E.R. 1115; 1 Digest (Repl.) 497, 1355. 

Clarance v. Marshall (1834), 2 Cr. & M. 495; 4 Tyr. 147; 8 L.J.Ex. 142; 149 E.R. 
856; 12 Digest (Repl.) 621, 4802. 

Eason v. Henderson (1848), 12 Q.B. 986; 18 L.J.Q.B. 69; 18 Jur. 150; reversed 
Sup wom. Henderson v> Hason (1851),17-Q.B, 701; 21 LJ-0.8.° 82; 16d. 
518; 117 E.R. 1451, Ex. Ch.; 20 Digest (Repl.) 288, 304. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of assumpsit 
for money had and received. 

At the trial, before Rotrr, B., at the Hertfordshire Summer Assizes, 1849, it 
appeared that the plaintiff and one Benjamin Thomas, the defendant’s late hus- 
band, were entitled under the will of one Alice Thomas to certain premises as 
tenants in common which were let to a tenant from year to year, but that Benjamin 
Thomas, on the death of the testatrix, believing he was entitled to the whole of the 
premises, entered into sole possession, and for some time previously to his death 
in February, 1848, received the whole rent until the plaintiff, discovering that he 
was entitled to half the rent, brought the present action to recover five years’ rent. 
For the defendant it was contended that the plaintiff ought to be nonsuited on 
the ground that this form of action would not lie by one tenant in common against 
his co-tenant. Rotre, B., refused to nonsuit and gave judgment for the plaintiff 
leave being reserved to the defendant to move to enter a nonsuit. The defendant 
obtained a rule accordingly. 


Whately, Q.C., and Cook for the plaintiff, showed cause against the rule. 
Keating, Q.C., for the defendant, supported the rule. 
Cur. adv. vult. 


Feb. 15, 1850. PARKE, B., delivered the following judgment of the court.— 
The question reserved for the consideration of the court is whether an action for 
money had and received will belie one co-tenant in common against another. On 
the argument the authorities on this subject on both sides were cited; but, it 
appears to us clear, on consideration of the authorities which are to be found in 
Co. Lirrr. 200, b, that at common law one tenant in common cannot have an action 
for money had and received against the other; for in the passage in Co. Lirt. are to 
be found the several cases in which one tenant in common may maintain an action 
against another, in which it was said, that if there be two tenants in common of 
a chattel, one cannot maintain an action against the other for the value, but must 
seek only to recover it from the other, unless the chattel be destroyed, and other 
proceedings of the same kind are put; and that no action of account will lie at com- 
mon law, unless the plaintiff who brings it has constituted the other a bailiff or 
receiver of the money. That was obviated by the Administration of Justice Act, 
1705, s. 27 [repealed by Law of Property (Amendment) Act, 1924] which gives 
power to one tenant in common to bring an action of account against the other, 
considering him as his bailiff or receiver. In an action of account by one tenant 
in common of a chattel, or in a case where he would not be absolutely responsible 
for the money received, the defendant would be able to show that the money had 
been lost without his default; whereas, in an action for money had and received, 
he would be liable to an action for the money. The Act of 1705, therefore, does not 
give anything more in an action of account than that the receiver would be entitled 
to all allowances. Not so in an action for money had and received. 

It appears to us clear, therefore, that the action will not lie: Martin v. Crompe 
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(1) and Midgley v. Lovelace (2), where it is said that one tenant in common in A 
reversion may sever in an action, if the other recover a moiety of the sum due; that 
is, if the rent be £20 and the other recover £10 he can only recover his moiety of 
the rent. The case of one tenant in common receiving the whole rent, is analogous 
to the case of one tenant in common taking the whole of a chattel into his posses- 
sion. The law is clear on the point that an action of trespass or trover would 
lie in such case, and by analogy no action for money had and received would lie, B 


but the only remedy is an action of account. Therefore, the rule must be made 
absolute. 


Rule absolute. 


SIMPSON v. LESTER D 


[ Vice-CHaNnceLLor’s Court (Kindersley, V.-C.), December 10, 1858] 
[Reported 33 L.T.O.8. 6; 4 Jur.N.S. 1269] 


Will—A pportionment—Exclusion of rule in Howe v. Earl of Dartmouth—Applica- 
tion leading to result contrary to intention of testator. 

A testator by his will gave successive interests in his residuary estate and 
directed his trustees ‘‘to sell all or any part of my last-mentioned real and 
personal estate at their discretion . ..’’ At his death he possessed large 
mining interests, and in an action for the administration of his estate it was 
claimed on behalf of an infant remainderman that the mining property should 
be valued at the expiration of one year from the death of the testator, that 
interest on the value at 4 per cent. per annum should be paid to the tenants 
for life, and the remainder of the annual income invested for the benefit of 
those interested in remainder, according to the rule in Howe v. Earl of Dart- 
mouth. 

Held: where there was sufficient indication in a will that the operation of 
the rule in Howe v. Earl of Dartmouth would lead to a result contrary to the 
intention of the testator the rule would not be applied; in the present case the 
will showed such an indication; and, therefore, the trustees were not bound 
to convert immediately. 


Notes. Referred to: Gray v. Sigger (1880), 15 Ch.D. 74. 
As to the rule in Howe v. Earl of Dartmouth, see 16 Hatspury’s Laws (8rd Edn.) 
818 et seq.; and for cases see 44 Dicrst 201 et seq. H 


Case referred to: 
(1) Howe v. Earl of Dartmouth (1802), 7 Ves. 137; 32 E.R. 56, L.C.; 44 Digest 


197, 260. 


Also referred to in argument: 
Morgan v. Morgan (1851), 14 Beav. 72; 51 E.R. 214; 44 Digest 202, 316. I 
Thornton v. Ellis (1852), 15 Beav. 193; 16 Jur. 236. 
Pickering v. Pickering (1839), 4 My. & Cr. 289; 8 L.J.Ch. 836; 3 Jur. 7438; 41 
E.R. 118, U.C.; 44 Digest 201, 302. 
Bowden v. Bowden (1849), 17 Sim. 65; 60 E.R. 1052; 44 Digest 206, 349. 


Action for the administration of the estate of a testator, James Brown Simpson. 
The testator, by his will dated June 15, 1855, after making several specific devises 
of land, and bequests of legacies and annuities, bequeathed as follows : 
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“I give, devise, and bequeath to my brother-in-law William Lester, my dear 
wife Hutton Simpson, my said clerk Joseph Brown, and my nephew William 
Carruthers of Lancaster, all other my real and personal estates whatsoever and 
wheresoever, including my mining property and shares in mines and minerals 
(subject, nevertheless, to the annuity and legacy hereinbefore bequeathed), in 
trust for my dear wife during her natural life, so long as she continues my 
widow, and after her decease or second marriage, in trust as to two-thirds of 
the annual income for my son James during his life, and after his decease in 
trust for his issue in tail general; and the remaining one-third to accumulate 
during the life of my said son for his younger children. And in default of 
issue of my said son, the whole to be in trust for my nephews and nieces abso- 
lutely in equal shares as tenants in common. And I hereby authorise and 
empower my said trustees to sell all or any part of my last-mentioned real and 
personal estate, at their discretion, and to invest the moneys arising therefrom 
in mortgage of real estates and railway shares or debentures.’’ 


The testator died on June 16, 1855, possessed of mining property of large annual 
value, and of other property; and a suit was instituted for the administration of his 
estate. In that suit a claim was made on behalf of his infant son, that the mining 
property should be valued at the expiration of one year from the death of the 
testator, that interest on the value at the rate of £4 per cent. should be paid to 
the tenants for life, and the remainder of the annual proceeds invested for the 
benefit of thdse in remainder. 


Glasse, Q.C., and H. Humphreys for the plaintiff, an infant, interested in 
remainder in the testator’s estate. 
Baily and Martindale for the tenant for life. 


KINDERSLEY, Y.-C.—This is a very strong case for saying that the rule in 
Howe v. Earl of Dartmouth (1) is not to be followed in the present instance. The 
rule is purely artificial, and proceeds upon the footing that where the testator gives 
the residue of his estate to A. for life and after his death to another person, it is 
assumed he must mean that the identical corpus which is to be enjoyed by the 
tenant for life shall go untouched and undiminished to those in remainder. It is 
purely an artificial rule, and is often calculated to defeat what the testator would 
have wished; and slight circumstances will be sufficient to show that the rule is 
not to be put in force. 

The rule in Howe v. Earl of Dartmouth (1) is that where the court thinks that 
the testator meant the same identical corpus to be enjoyed by several persons in 
succession, he must have meant that intention to be effectuated, and if it could 
not be effectuated by other means, by an immediate sale and conversion. But 
here, so far from wishing an immediate sale, the testator says the trustees are 
themselves to exercise a discretion as to when the property is to be sold, or whether 
it is to be sold at all. That is inconsistent with the idea that there is to be a 
peremptory direction for a sale that the trustees cannot depart from, which was the 
case in Howe v. Earl of Dartmouth (1). Then we have this state of things: the 
testator has first given a specific part of his property to one person; then a certain 
part of his real property to his son; and then he says [His Honour read the will as 
above stated]. I think that I have much more in this case to prevent the conver- 
sion than there was in many of the other cases cited. I declare that the trustees 
are not bound to convert immediately. 
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BODENHAM v. HOSKINS 


[ Vicr-CHanceLLor’s Court (Kindersley, V.-C.), June 9, 10, 1852] 
[Reported 21 L.J.Ch. 864; 19 L.T.0.S. 294; 16 Jur. 721] 


Bank—Duty of bank—Duty to honour customer’s cheques—Inquiry as to pur- 
pose and operation of account—Notice that account opened by customer as 
agent—Money drawn for customer's private purposes. 

As between banker and customer the banker looks only to the customer in 
respect of the account opened in that customer’s name. Whatever cheques the 
customer chooses to draw the banker must honour. He is not to inquire for 
what purpose the customer opened the account; he is not to inquire what the 
moneys are that are paid into that account; and he is not to inquire for what 
purpose moneys are drawn out of the account. But it is otherwise if the banker 
has notice that an account was opened by a customer as an agent for another 
person whose money is paid into the account, and that the customer is drawing 
on that account for his own private purposes. 

Three accounts were opened by a customer with his bankers, one of which 
was called the ‘‘R. estate account.’’ To the knowledge of the bankers this 
account was opened by the customer as the agent of the owner and as receiver 
of the rents of the estate. The bankers allowed the customer to draw cheques 
on the agency account to liquidate a balance due from the customer to the 
bankers on his own account. In an action by the owner of the estate to 
recover from the bankers the amount of those cheques, 

Held: the bankers were liable to make good to the owner of the estate the 
sum allowed by them to be drawn from the ‘‘R. estate account’’ and placed to 
the credit of the customer’s private account. 


Notes. ‘The decision in this case was affirmed by the Court of Appeal in Chan- 
cery (Lorp CranwortH and Knicut-Bruce, L.JJ.), 2 De G.M. & G. 908, without 
reasons being given. 

‘Distinguished: Re Gross, Ex parte Kingston (1871), 6 Ch. App. 635, n. Con- 
sidered: Re Gross, Ex parte Adair (1871), 24 L.T. 198. Explained and Distin- 
guished: Macbryde v. Eykyn (1871), 24 L.T. 461. Distinguished: Wilson v. Bury 
(1880), 5 Q.B.D. 518. Considered and Apphed: Greenwell v. National Provincial 
Bank (1883), Cab. & El. 56. Distinguished: Martin v. Rocke, Eyton & Co. (1885), 
384 W.R. 2538; Coleman v. Bucks and Oxon Union Bank, [1897] 2 Ch. 248. Con- 
sidered: Bath v. Standard Land Co., [1911] 1 Ch. 618. Referred to: Bailey v. 
Jonnusom (Levi), LK. 6 Exch. 279; Pearson vy. iSeott (1878), 9 Ch.D. 198. 

As to a banker’s duty with relation to a customer’s account, see 2 Hatspury’s 
Laws (8rd Edn.) 166 et seq.; and for cases see 38 Dicust (Repl.) 192 et seq. 


Cases referred to in argument: 

M‘Leod v. Drummond (1805), 14 Ves. 358; on appeal (1810), 17 Ves. 152; 34 
E.R. 59, L.C.; 24 Digest (Repl.) 624, 6195. 

Keane v. Robarts (1819), 4 Madd. 382; 56 E.R. 728; 3 Digest (Repl.) 200, 409. 

Pannell v. Hurley (1845), 2 Coll. 241; 63 E.R. 716; 3 Digest (Repl.) 197, 392. 

Wilson v. Moore (1884), 1 My. & K. 337; 89 E.R. 709, L.C.; 24 Digest (Repl.) 
627, 6219. 

A.-G. v. Wilson (1840), Cr. & Ph.-1; 10 L.J.Ch. 53; 4 Jur. 1174; 41 E.R. 389, 
L.C.; 18 Digest (Repl.) 339, 1444. 

Wren v. Kirton (1805), 11 Ves. 3877; 32 E.R. 1183, L.C.; 39 Digest (Repl.) 75, 
863. 

Foley v. Hill (1848), 2 H.L.Cas. 28; 9 E.R. 1002, H.L.; 3 Digest (Repl.) 177, 


289. 
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Salway v. Salway (1827), 4 Russ. 60; on appeal (1831), 2 Russ. & M. 215; 9 
L.J.0.8.Ch. 162; 89 E.R. 876, L.C.; affirmed sub nom. White v. Baugh 
(1835), 9 Bli.N.S. 181; 8 Cl. & Fin. 44, H.L.; 89 Digest (Repl.) 75, 864. 


Bill filed by the owner of an estate called the Rotherwas estate, in the county 
of Hereford, against the defendants, bankers at Hereford, to charge them with a 
sum of £829 11s. 9d. improperly allowed by them to be drawn out of their hands 
by the receiver of that estate appointed by the plaintiff. 


Bethell and FE. W. Collins for the plaintiff. 
Stuart and W. Wright for the defendants. 





KINDERSLEY, V.-C.—The doubt that has from time to time crossed my mind 
in this case was chiefly whether the facts were stated in the pleadings with that 
degree of particularity as that I could say there had been a full opportunity for the 
defendants to meet those allegations of fact by the evidence which they might be 
able to adduce. Now that I have become more acquainted with what is contained in 
the pleadings, I feel myself in a condition, without waiting to look through the 
pleadings more in detail, to express my opinion in this case. 

I will first consider the case as between the plaintiff and Parkes—that is, what 
was the state of things as between the plaintiff and Parkes in the course of these 
transactions ?—-and then consider what was the relation of the defendants, the 
bankers, towards Parkes in the matter, and how far the plaintiff, upon that state 
of things, is entitled to the decree which he asks against the defendants. As 
between the plaintiff and Parkes, the matter seems to have stood thus. The 
plaintiff was the owner of the Rotherwas estate and considerable property in the 
neighbourhood of Hereford, and it seems that he had employed as his solicitor and 
agent and receiver a gentleman of the name of Blount. Mr. Blount being about 
to give up his employment, sold his business, or transferred it to Mr. Parkes, who 
had been previously a solicitor in London. It was arranged between Parkes and 
Blount that for six months Parkes should use the name of Blount, and, accordingly, 
an account was opened by Parkes, with the concurrence of Blount, with these 
bankers, in the joint names of Blount and Parkes. It was intended that that should 
not continue longer than six months. When that account ceased—in short, when 
Parkes was to use his own name exclusively in the matter—or shortly after that 
period, he was employed by the plaintiff as his solicitor, succeeding Blount in that 
employment. Shortly after that period again (all within the period of a very few 
months or even weeks), Parkes was employed by the plaintiff as his receiver and 
agent in respect of the Rotherwas estate, apparently in the same manner as Blount 
had been employed before. Parkes, on the putting an end to the joint account in 
the names of Blount and Parkes with the bankers, opened a private account of 
his own on June 23, 1846. When he came to be appointed the receiver of the rents 
and profits of the Rotherwas estate by the plaintiff, he very properly opened another 
account with the bankers for the purpose of placing to the credit of that account 
with the bankers the sums which he might receive in respect of the rents and 
profits of the Rotherwas estate, and drawing from the account the sums which he 
might have to pay on account of the Rotherwas estate or to his employer, the 
plaintiff. As between the plaintiff and Parkes, that account, although unquestion- 
ably it was the account of Parkes and the bankers were to look to Parkes as the 
only person entitled to draw upon the account, was opened by Parkes for the purpose 
of keeping in that form an account of the receipts and payments by Parkes as 
receiver in respect of the Rotherwas estate, Parkes very properly entitled the account 
as the “‘Rotherwas estate account,’’ which distinctly marked it, at all events as 
between him and the plaintiff, as being the account of the Rotherwas estate. How 
far it marked it as between Parkes and the bankers, I shall have occasion to refer 
to presently. With a third account, called the ‘general account,’’ which Parkes 
opened, the plaintiff had nothing to do. 

Whatever balance might from time to time be standing to the credit of the 
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Rotherwas account, it is quite clear that, as between the plaintiff and Parkes, 
Parkes would violate his duty if he applied any part of that balance to any purpose 
of his own—if, for example, he had drawn out that money and applied it to any 
purpose of his own, the bankers knowing nothing of the matter, still, as between 
Parkes and the plaintiff, it would be a gross breach of that duty which Parkes 
owed to the plaintiff, not to apply the moneys which should arise from the 
Rotherwas estate to any other purposes than the purposes of the plaintiff. 
When, therefore, Parkes drew a cheque on July 9, 1847, for £829 and a frac- 
tion, which was then the balance standing to the credit of the Rotherwas 
account, in order that the amount of that cheque might go towards the liquidation 
of the separate account of his own on which he was debtor, without at present 
saying how far the bankers were affected by that, as between Parkes and the plain- 
tiff it was a breach of trust committed by Parkes as against the plaintiff. It was 
a fraud, in fact, committed upon the plaintiff—a misappropriation by Parkes of 
that which was-money belonging to the plaintiff to purposes of Parkes. That, I 
conceive, is beyond all question the condition of things, and, whether or not the 
bankers have made themselves liable, as far as Parkes is concerned, there was a 
great breach of duty. As the agent or receiver of Mr. Bodenham, the plaintiff, he 
clearly was in one sense a trustee for him—there was a fiduciary character created 
between the plaintiff and Parkes. I do not know that it is very material whether 
what occurred be technically called a breach of trust on the part of Parkes, but at 
all events it was a breach of duty which Parkes owed to the plaintiff, standing 
towards him in a fiduciary character in respect of the moneys which, as receiver 
of the Rotherwas estate, he received in respect of the rents and profits. 

I approach the question as to how far the bankers (the defendants) were in any 
way participators in this misconduct of Parkes. Participators in the act they were, 
but it does not follow because they were so, they were participators in the fraud 
of Mr. Parkes. Let us see, therefore, what was the position of the bankers in the 
matter. I entirely agree with many of the observations that have been made by 
counsel for the defendants, that as between banker and customer, in a naked case 
of banker and customer, the banker looks only to the customer in respect of the 
account opened in that customer’s name. Whatever cheques that customer chooses 
to draw the banker is to honour. He is not to inquire for what purpose the cus- 
tomer opened the account; he is not to inquire what the moneys are that are paid 
into the account; and he is not to inquire for what purpose moneys are drawn out 
of the account. That is the plain general rule as between banker and customer. 
Let us see whether that naked state of circumstances existed in the present case. 
The first transaction or circumstance that appears important to notice first in point 
of date appears to be the interview which, on June 10, 1846, took place between 
Parkes and Mr. Hamp (one of the partners), and Spozzi, a clerk or cashier of the 
bankers. It appears that at this time there was a considerable balance, I think 
somewhere about £1,200, to the credit of the joint account which I have mentioned 
had been opened in the names of Blount and Parkes, but the six months during 
which Parkes was to keep that account open, that is, to use the name of Blount, 
were nearly expired, and Parkes represented to the bankers, that is, represented 
to Mr. Hamp and Mr. Spozzi, the cashier on that occasion, that he would have 
occasion to draw largely for purposes of his own, and wished to know whether they 
would honour his cheques, that is to say, allow him to overdraw the account which 
he had with them. One can easily conceive there would be some hesitation in 
acceding to that proposal, and Mr. Hamp very fairly, I think, said: ‘‘Well, if we 
are to do this for you, you ought to be doing something for us, we should expect 
some sort of return of obligation,’ and, whether suggested originally by the bankers, 
or offered by Parkes, this at least took place. Parkes told the bankers that he 
would introduce to them the Rotherwas account. 

Referring to the statement in the evidence of Parkes upon this part of the case, 
I find that he represents it thus. After stating what I have already adverted to, 
which is not precisely material to the present case, the particulars of that account 
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opened in the names of Blount and Parkes, he states this that when that joint 
account was closed the balance standing to the credit of that account was transferred 
to the credit of his own account which he himself opened, and which I should 
observe was not opened until some days after this interview. It was on June 26, 
1846, that the private account was opened, and the interview I have adverted to 
was on the 10th, just before the opening of the private account. He speaks of the 
separate account, and then goes on thus: 


“The book produced and shown to me at this, the time of my examination, 
marked with the letters A.B., is the passbook, wherein such private or office 
account was kept by the said defendants, the bankers. Before the said joint 
account was closed, and on or about June 10, 1846, while there was a balance 
to the credit of the said joint account of £1,337 or thereabouts, I had an inter- 
view at the defendants’ banking-house, with the defendant Francis Hamp and 
Mr. Spozzi, the cashier of the bank, touching certain pecuniary engagements 
to persons in London which I was about to be called upon to meet. The six 
months during which I was entitled to use the name of the said Charles Blount 
had then nearly elapsed, and it was consequently in contemplation to close the 
said joint account, and open a separate account. The object of that interview 
was to obtain leave from the defendants, the bankers, to overdraw my account, 
from time to time, as might be necessary, to the extent of about £1,500 for the 
purpose chiefly of making certain payments in London, and also temporarily the 
expenses of my business in Hereford. On my making the application in ques- 
tion, the said Francis Hamp, in the presence of Mr. Spozzi, said that he and 
Nathaniel Morgan, ‘the two partners, would assent to it, and that they would 
communicate with the said K. Hoskins, who would no doubt also concur in it.’ 
[Those are the three partners of the bank.] In the course of the interview, the 
said Francis Hamp said to me: ‘I understand from Mr. Spozzi, that you intend 
to introduce the Rotherwas account; you ought to do something for us if we 
help you.’ ”’ 


I confess it does not appear to me that the use of the word ‘‘introduce’’ there, 
which occurs more than once, is important. It is evidently not the splitting of a 
pre-existing account into two, for the mere convenience of the individual keeping 
the account; it was a holding out to the bankers, or a conception on the part of 
the bankers, that there was held out to show the introduction to them, that is, the 
opening with them, of some account which would be for their benefit. Whether 
the benefit that they were to derive from that was the benefit merely of having an 
additional customer, an additional account on which there would be generally some 
balance, or whether they contemplated something beyond that, namely, that when 
allowing Parkes to overdraw his account they might appropriate the balance which 
might be to the credit of the Rotherwas account to protect themselves against loss, 
this, at all events appears to me to be clear in this transaction, that the question of 
the opening of the Rotherwas account was mooted as the introduction to them of 
some account which was to be for the benefit of the bankers. Parkes goes on to 
say: 

‘‘T said that I did intend to introduce that account when I became the plaintift’s 

receiver, and the said Francis Hamp then asked me two or three questions as 

to the rental of the Rotherwas estate, and the balance that would probably be 
kept on the account. I told him that the rental was about £6,000 a year, and 
the balance I would keep as large as I could—that it would probably average 
about £1,000. He then said that he was satisfied. The arrangement then 
entered into between the said Francis Hamp, on behalf of the defendants, the 
bankers, and myself, was undoubtedly that I should be allowed to overdraw 
my separate account when the same was opened, if I would introduce to the 
bank the account of the rents of the Rotherwas estate, so soon as under my 
arrangements with Charles Blount I became the receiver thereof. I did cer- 
tainly promise the said Francis Hamp, or lead him to understand, that on my 
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becoming such receiver I would open the last-mentioned account at the banking- 
house of the defendants.” 


There was no evidence given on the subject of this interview in any way contradicting 
this. The bankers knew this was a receivership account in respect of the rents and 
profits. 

On Oct. 26, 1846, when the Rotherwas account was actually opened, another 
person intervened, who is examined as a witness, for the precise act of opening the 
account was not by Parkes himself going to the bankers, but by his sending Mr. 
Ward, his clerk. Mr. Ward states: 


“I was directed by Mr. Parkes, in the month of October, 1846, to open an 
account with the house of Messrs. Hoskins & Co. of Hereford, bankers, which 
was then composed of Kedgwin Hoskins, Nathaniel Morgan, Francis Hamp 
(since deceased), and Joseph Morgan for him, Mr. Parkes, in the name of 
the Rotherwas estate account. I accordingly attended at the bank of.Messrs. 
Hoskins & Co. in Hereford, on Oct. 26, 1846, opened the account, and paid to 
the credit of it the sum of £700. I stated to Mr. Spozzi, by Mr. Parkes’s 
directions, that the account was to be opened under the title of the ‘Rotherwas 
Estate Account,’ that the cheques which he (Parkes) would draw upon it would 
be so endorsed as the money which would be paid into the account belonged to 
Mr. Bodenham [the plaintiff], and that he (Parkes) wished it to be kept 
separate from the other account which he had with the bank. The sum of 
£700, which I paid in to the credit of the account consisted of rents arising 
from the Rotherwas estate, which had been received by Mr. Parkes and be- 
longed to the plaintiff, and was, to the best of my recollection, chiefly com- 
posed of country bank notes. Mr. Parkes had, at that time, another account 
with the bank, entitled ‘Office Account,’ which related to his business as a 
solicitor; and in the ensuing month of December he opened a third account.’’ 


Whatever doubt might exist on Parkes’s evidence, here is Mr. Ward’s evidence, 
showing that when the account was opened at the moment when the very first sum 
was paid in to the credit of that account, the bankers were distinctly informed of 
the reason why it was to be kept as a separate account, why the cheques were to be 
entitled with the words “‘the Rotherwas account,’’ namely, because the moneys 
which had been paid in to that account belonged to Mr. Bodenham, the plaintiff. 
It appears to me beyond all question, therefore, that from the very commencement 
of that account the bankers knew that the moneys paid in to it were the moneys 
of Mr. Bodenham arising from the rents and profits of his Rotherwas estate, and 
that the account was kept by Parkes, not as an account of his own in relation to 
his own moneys, but in his character of receiver to Mr. Bodenham’s Rotherwas 
estate. 

Whether the bankers in their own minds, or even in their own books, if the fact 
had been so, treated the Rotherwas account as if it had been the private account 
of Mr. Parkes—whether they did so or not, the question is whether they had a 
right to do so—whether they had a right to say, knowing from the outset that the 
money placed to that account was Mr. Bodenham’s money, and that any balance 
standing to the credit of that account at any time was Mr. Bodenham’s balance, that 
they would make such an arrangement with Mr. Parkes that at any time they should 
be at liberty to appropriate the balance to the credit of that account towards the 
liquidation of the balance standing to the debit of the private account of Mr. 
Parkes. It appears to me that on every principle of equity they had no right to 
do so. It appears to me that it is not a question whether simply at the time 
when the cheque was drawn for the £829 on the estate account they had a right 
then to allow that cheque to be placed to the credit of the other account, the private 
account of Parkes, but whether they had a right ever to make an arrangement with 
Parkes to that effect, if the arrangement was made, or intended to be made, whether 
they had a right to say that the receiver should so deal with them as to make his 
principal’s money at any time liable to be appropriated to discharge the private 
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debt of the receiver to the bankers. I am quite satisfied that upon all principles 
of equity that could never be done. I do not think there is to be imputed to these 
gentlemen any design to do that which in their minds was dishonest or improper. 
I believe they had no such intention. All I think that I can impute to them is 
that they were not aware that according to the principles—the moral principles of 
a court of equity, and acted upon daily by a court of equity—a person who deals 
with another person who he knows to have in his hands, or under his control, 
moneys belonging to a third person, cannot deal with the individual holding those 
moneys for his own private benefit when the effect of that transaction is that that 
person commits a fraud on a third person. That Parkes was committing a fraud 
in appropriating to his own purposes the money of his employer, is beyond question. 
The bankers did not seem to be aware that they had no right, and that Parkes had 
no right, to enter into any arrangement the effect of which was to make the money 
(although Parkes was the only person who could draw on that particular account) 
liable for any deficiency that might exist upon the private account of Parkes. 

I do not know that in the view which I take of this case, it is necessary to 
consider whether the bankers from time to time, in the course of the transactions, 
considered what were the circumstances. Some witnesses laboured very much to 
repeat that Bodenham, the plaintiff, never told them that these were his moneys; 
that he never told fei that this was his account; that he never claimed to have 
any control over the account, and so on, but that is not the question. Again, it 
appears to me immaterial to consider whether the bankers treated the three accounts 
as the accounts of one single customer. It appears to me to be immaterial what 
view the bankers took between the time when the Rotherwas account was opened 
and July 9, 1847, when the balance of that account was transferred to the credit 
of Parkes’s priv ate account, because I find at the very opening of the account, nay, 
some months, three months at least, before the opening of that account, the 
bankers were well aware that that account was the account of Mr. Pare. as 
receiver of the Rotherwas estate, that the moneys which were to be paid in to 
the credit of the account were the moneys of Mr. Bodenham, and that it was for 
these very reasons that that account was to be kept as a separate account, and so 
headed. I am constrained to arrive at the conclusion that the bankers, aihaier 
I must exonerate them from any deliberate intention to commit a fraud, were not 

only parties to the simple fact of the transfer, but were parties to “~ fraud in 
question in this sense—that they were aware of the circumstances which made it a 
fraud in Parkes to make the transfer to his private account, and, being cognisant 
of that throughout, they concur in a transaction the effect of beh was that for 
their own pecuniary benefit an act was done by Parkes which is a fraud upon the 
plaintiff. According to the plain principles of a court of equity such an act never 
can be sustained; a person cannot retain the benefit which he has derived from 
being a party to saet an act, with such knowledge of the nature of the act. 

Tam, therefore, under the necessity of decreeing the repayment of the £829 11s. 9d. 
by the defendants, the bankers, to the plaintiff. With respect to the question of 
interest, it appears to me that I cannot give any higher interest than the interest 
which the bankers allowed upon the account. If there had been no interest allow ed, 
it does not appear to me that I could give any interest at all, but considering that 
this was transferring to the detriment of Mr. Bodenham ied an account which 
was yielding interest, a sum of money which, if it had still stood there, would be 
bearing interest, I think it ought to be with interest at the same rate at which the 
interest was altered by the bankers. 


Decree accordingly. 
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A 
THOMPSON v. WHITMORE 


[ Vick-CHAnceLLor’s Court (Page-Wood, V.-C.), November 16, 17, 19, 1860] 
[Reported 1 John. & H. 268; 8 L.T. 845; 9 WR. 297; 70 E.R. 748] 


Mistake—Document—Rectification—Marriage settlement—Trusts not expressing B 
intention of parties—Need to show mutual mistake of husband and wife. 

A deed of marriage settlement will only be rectified on the ground of mistake 
where such mistake has been mutual on the part of both husband and wife. 
Proof of an intention on the part of only one party different from the trusts as 
declared in the settlement is not sufficient. 


Mistake—Rectification—Right of volunteer under settlement to have error recti- © 
fied. 
A volunteer under a settlement declaring the trusts of property placed in 
the hands of trustees is entitled to file a bill stating that the trusts had 
erroneously declared the intention of the parties, and, on making out his case, 
to have the error rectified, even though the effect of the error would be to 
carry back the fund to the original settlor. D 


Notes. Referred to: Hall-Dare v. Hall-Dare (1885), 31 Ch.D. 251; Weir v. Van 
Lromp (1000), 16.7... KR. 5381, 

As to rectification of an instrument in the case of mistake, see 26 Hanspury’s 
Laws (8rd dn.) 914 et seq.; and for cases see 85 Dicest (Repl.) 185 et seq. 


Case referred to: = 
(1) Duke of Bedford v. Marquess of Abercorn (1836), 1 My. & Cr. 812; 5 L.J.Ch. 
230; 40 H.R. 394, L.C.; 40 Digest (Repl.) 523, 347. 
Also referred to in argument: 
Ashhurst vi Mill, Mall v. Ashhurst (1848), 7 Hare, 502018 Iy.J.Ch. 12927 12 Jur. 
1085; 68 E.R. 208, L.C.; 35 Digest (Repl.) 121, 197. - 
Barstow v. Kilvington (1800), 5 Ves. 5938; 31 H.R. 755, L.C.; 40 Digest (Repl.) 


gel So; 
Re Morse’s Settlement (1855), 21 Beav. 174; 25 L.J.Ch. 192; 26 L.T.0.8. 168; 
2 Jur.N.S. 6; 4 W.R. 148; 52 E.R. 825; 40 Digest (Repl.) 619, 1132. 
Marquess of Breadalbane v. Marquess of Chandos (1837), 2 My. & Cr. 711; 7 
L.J.Ch. 28; 40 E.R. 811, L.C.; 85 Digest (Repl.) 144, 352. 


Action for the rectification of a marriage settlement dated April 23, 1838, alleging 
that the intention of the parties that the trusts thereby declared to take effect 
‘‘in case there shall be no child of the [marriage] or being such, he or she or they 
shall all die under the age of twenty-one and unmarried in the lifetime of the 
[wife]’’ should take effect whether such deaths under twenty-one and unmarried H 
should take place in her lifetime or not and the words restricting such trusts to 
the event of all such deaths happening in her lifetime were introduced into the 
settlement by mistake and contrary to the intention of the parties. 

By deed dated April 23, 1838, a settlement in consideration of marriage was 
made between, the intended husband William H. Bainbrigge; the intended wife 
Maria M. Thompson, and three trustees; whereby securities etc., were settled on I 
the wife for life and if the husband survived in trust to pay him an annuity of 
£100; and subject thereto and to the power of appointment thereafter contained in 
favour of the husband, in trust for all such children of the marriage as should 
attain twenty-one or marry; with power to the wife, if there should be any children 
of the marriage living at her death, to appoint to the husband the whole or part of 
the trust fund for such part of his life as there should be children of the marriage 
in being; and also a power of appointment by the wife in case she should survive 
the husband in favour of children by a future husband. 





V.-C.Ct.] THOMPSON v. WHITMORE (Pacz-Woon, V.-C.) 699 


‘‘But in case there shall be no child of the marriage or being such, he, she, or 
they shall all die under the age of twenty-one and unmarried in the lifetime of 
the wife’’ 


then if the husband should die in her lifetime on trust for the wife absolutely ;_ 
but if the husband should survive the wife then subject to the aforementioned 
interest of the husband, the trustees to stand possessed of £4,000 in trust for the 
wife’s brother, William Knight Thompson, if he should be living at the death of 
the wife, but if he should be dead, in trust for his children as thereinmentioned 
and as to the residue of the trust fund in trust for such persons as the wife should 
appoint and in default of appointment in trust for her next-of-kin as if she had 
died intestate and unmarried. 

The wife died on Jan. 29, 1844, without having exercised her power of appoint- 
ment among children, survived by her husband, three children and her brother, 
William Knight Thompson. By her will dated Jan. 12, 1844, she appointed the 
trust fund in case any children died under twenty-one and unmarried to her 
husband whom she appointed her sole executor. There were four children of the 
marriage all of whom died under twenty-one and unmarried, one in the lifetime 
of the wife and three subsequently up to Aug. 5, 1854. 

William Knight Thompson died on June 16, 1847, and the plaintiffs who filed 
the bill for rectification of the settlement were his executors and in the events which 
happened they also claimed the £4,000; this sum was also claimed by the assignee 
in the bankruptcy of the husband as personal estate of the wife as passing to him 
as administrator. 


Sir Hugh Cairns, Q.C., Giffard, Q.C., and Roget for the executors of the wife’s 
brother. 

Rolt, Q.C., and H. Prendergast for the assignee in bankruptcy of the husband. 

Willcock, Q.C., and Southgate for the husband. 

Kay and Coates for other parties interested. 


PAGE-WOOD, Y.-C.—The most important point raised in this case is the ques- 
tion, which was argued with much force, whether a volunteer has any right to have 
a settlement rectified by putting the trusts into the shape in which they were 
intended to be declared. I apprehend that it is clear, that, if a trust is declared, 
and the property placed in the hands of trustees, it is competent for a volunteer 
to file a bill, stating that the trusts had been erroneously declared contrary to the 
intention of the parties, and, on making out his case, to have the error rectified , 
even though the error should be of such a nature as to carry the property back to 
the original settlor. To this extent, I think the argument is sound. 

Counsel for the husband contended, that, where an instrument has been executed 
by two parties, partly for their own benefit, but also containing provisions in favour 
of volunteers, and where both the contracting parties are content with the instru- 
ment as it stands, and maintain that there is no error in it, in such a ease it is 
not competent for a volunteer to insist that there is an error in the instrument, 
and to come to this court to have it rectified. There is a fallacy in this argument, 
as applied to the present case, because the two parties to the agreement are not 
here in any other sense than that the husband happens to represent the wife’s estate. 
If it should turn out that there really was an error in the settlement, I am of 
opinion that it would not be a sufficient answer for the husband to say, that he, as 
representing both his original interest and that of his late wile, is satisfied that the 
instrument contains no error at all. 

It is for the plaintiffs to prove the existence of the mistake which they allege 
to have been committed; but if they can clearly make out such a case, I do not 
think that the circumstance of the husband having become the representative of his 
wife’s estate, is sufficient to disentitle the plaintiffs to relief, although I am not 
aware of any case where a person in the position of the present plaintiffs has filed 
a bill to rectify a settlement. I think, therefore, that I am bound, notwithstand- 
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ing the plaintiffs represent a volunteer, to enter into the merits, and consider the 
evidence adduced as to the intention with which the settlement was framed. 

The real question is whether any material mistake is proved on the part both of 
the husband and the wife. On the wife’s side, I think it clear that there was error, 
though I have some doubt as to the extent of it. Mr. Lace, the solicitor, jotted 
down certain notes of the verbal instructions which he received for the preparation 
of the settlement. The memorandum is so brief as to be scarcely intelligible, except 
to persons very conversant with such matters; and the only way in which it could 
be used in evidence, was for the purpose of assisting Mr. Lace’s memory as to what 
passed on the occasion, as was done with similar documents in Duke of Bedford v. 
Marquess of Abercorn (1). The memorandum is to this effect : 


‘To wife for separate use, then £100 per annum to Mr. B. for life—subject 
to—tor the children by deed or will—in default equally—Proviso half to children 
of intended marriage,”’ 


which is worked out no doubt correctly in the actual settlement, so as to mean 
that, in the event of a second marriage, the power should cover all the children, 
but so that one-half, at least, of the property should go to the children of the then 
intended marriage. Then it goes on 


‘Tf no children—then £4,000 to W.K.T.—if living, if not, to his children, if 
any. If none, then as to the £4,000 and residue for such persons as Miss T. 
by deed or will shall appoint—in default for next-of-kin.”’ 


This, again, when it came to be expounded in the hands of a conveyancer, would 
naturally be worked out in the ordinary form of limitations to the children to be 
absolute on sons attaining twenty-one, or daughters attaining twenty-one or being 
married; but, in this settlement, the vesting is at twenty-one or marriage, both as to 
sons and daughters. So the note, ‘“‘if none,’’ though it would, prima facie, point 
to an entire absence of issue, would suggest to a conveyancer the event of no 
children becoming capable of taking a vested interest under the trusts of the 
settlement. 
The settlement does give the £4,000 to W. H. Bainbrigge 


‘‘in case there shall be no child of the said Martha Maria Thompson, by her 
said intended husband, or, being such, he, she, or they shall all die under 
the age of twenty-one years and unmarried in the lifetime of the said Martha 
Maria Thompson.”’ 


The alteration insisted on is, to strike out the clause ‘‘in the lifetime of the 
said Martha Maria Thompson.’’ But that would not make the gift of the £4,000 
coincident with the failure of previous limitations, because the power of appoint- 
ment is not limited to children attaining twenty-one or marrying, and would be 
very likely to be exercised to some extent in favour of sons under age. ‘The effect 
of adopting this alteration would be, in the event of all the children dying under 
twenty-one, to give Mr. Thompson the £4,000 absolutely, and to leave the residue 
of the fund to fall under the absolute power of appointment of Mrs. Bainbrigge. 
It was suggested that, to prevent an appointment from being defeated by the 
gift over to Mr. Thompson, the wife might have made an appointment directing 
out of what part of the trust funds the appointed sum should be taken. It is 
possible that that might have been done, but, independently of that, the settlement 
would not be consistent with the proper form of hmitation over, ‘‘in default of a 
child living to take a vested interest,’’ which would meet every contingency. 

Being satisfied, therefore, that there was a mistake on the part of the wite, 
though I cannot see exactly in what way it ought to be rectified, 1 have now to 
examine, whether the plaintiffs can say that the husband also married on the faith 
of the settlement being framed in a form different from that which it actually bears. 
That cannot be asserted on the evidence before me. Where a settlement contains 
a variety of provisions, and there is a desire to avoid all delay in the treaty, it may 
very well happen that some of the clauses are passed over without attention, so 
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as to leave the husband unable to say that he had made up his mind as to every 
particular; but it does not follow that, on all these points, the matter was left 
absolutely to the lady’s discretion, so that a mistake on her side alone would be 
conclusive on a question of rectification. This would amount to saying, that, when- 
ever the wife’s advisers make any mistake, and the husband is unable to say that 
he would have acted differently if the mistake had been pointed out, there, there 
is a mutual mistake. That cannot possibly be so. The husband’s advisers received 
the settlement in the form in which it stands, and, until the alleged error was 
brought to their notice, they were not called upon to form any judgment upon the 
point. 

I do not think the husband is bound, in order to sustain the settlement, to say, 
that, if the error had been pointed out and proposed to be corrected, he would have 
refused his assent to the settlement, or, to say more than he does say, that he 
took the settlement as it was, and that no new bargain ought now to be forced 
upon him. The single fact of there being no discussion on a particular point, will 
not justify the court in saying that a mistake committed on one side must be taken 
to be mutual. But here, there was discussion on this very point, the husband’s 
advisers objecting to this part of the settlement in toto. A clause, providing abso- 
lutely for collaterals in default of children, is most unusual, and was naturally 
protested against. The husband’s advisers objected that the clause, as it stood, 
was too favourable to the brother, and now the contention is, that it was intended 
to be in a still more favourable shape. 

How can I infer, that, if it had been put in such a form, it would have been 
acquiesced in? It is possible, that the husband might have submitted to this, as he 
did to the actual clause; but I am asked to assume that that must have been the 
result. The agreement, as it stands, was all that the husband was called upon to 
consider. The absence of the evidence of Mr. Moss, the husband’s solicitor, was 
rightly commented on. But it is not clear that he observed the alleged mistake. 
Even supposing the error to have been noticed, the husband’s advisers might per- 
haps say, ‘‘You offered a very objectionable settlement; we took as it stood, 
though we protested against it, and it was not for us to correct any error into 
which you may have fallen.’’ I do not impute any such disingenuousness; but, 
even if the fact had been so, it would have been very far short of establishing the 
right of the brother to an additional chance of obtaining the £4,000, the gift of 
which, in any shape, was protested against by the husband. The more reasonable 
supposition is, that the form of the clause was not very much considered. There 
was discussion as to the objectionable character of the clause altogether, but none, 
so far as appears, as to the exact contingencies on which it was to take effect. 

No case has gone nearly to the extent to which I am asked to go, in inferring, 
from such circumstances, the existence of mutual mistake; and there is this addi- 
tional element of weakness in the case, that the alteration suggested at the Bar 
would not make the settlement hang consistently together, nor is it easy to say 
what correction would do so. I cannot say that the intention on the wife’s side was 
so clear, that the husband could only have accepted the settlement in the sense 
which the plaintiffs now insist upon. They have failed to fix upon the husband 
any notice, that, in the events which have happened, the £4,000 was to go to 
the brother, and the case is, therefore, not brought up to the point at which the 
court is justified in interfering. The bill must be dismissed, but, as the parties 
have acted for some time on the plaintiff's view, it must be without costs. . 


Order accordingly. 
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BRETTEL AND OTHERS v. WILLIAMS AND OTHERS 


[Court or ExcHEeqQuer ae Alderson, Rolfe and Platt, BB.), June 20, Decem- 
ber 4, 1849] 


[Reported 4 Exch. 623; 19 L.J.Ex. 121; 14 L.T.0.8. 255; 
154 E.R. 1363] 


Parinership—Authority of one partner to bind firm—Act not in ordinary course 
of partnership business, but reasonable towards effecting partnership pur- 
poses—Guarantee given by one partner without authority of other partners. 
The defendants, who were in partnership as railway contractors under the 

name of W., A. & Co., contracted with a railway company to do certain works. 
W., A. & Co., entered into a sub-contract with U. & R. to do part of the work, 
and as U. & R., to perform that work, required coals to make bricks, A., without 
the knowledge or assent of his co-partners, signed in the name of the firm, and 
delivered to the plaintiffs, a guarantee, not addressed to any person, for the 
payment for coals to be supplied to U. & R. The plaintiffs having pointed out 
the omission, a clerk of W., A. & Co. by the direction of A. wrote to the 
plaintiffs, stating that the guarantee was intended for them. The clerk, also, 
without the knowledge of the other partners, wrote to the plaintiffs certain 
letters amounting to evidence of an account stated in respect of the amount 
due on the guarantee. 

Held: (i) the guarantee and subsequent letter together constituted a suffi- 
client memorandum in writing within the Statute of Frauds, 1677; (ii) a partner 
communicated to another partner or other partners, simply by the creation of 
the relation of partnership and as incident thereto, all the authority necessary 
to carry on their partnership in its ordinary course and all such authority as was 
usually exercised by partners in the same sort of trade, but a partner could 
not bind another by contracts outside the apparent scope of the partnership 
business merely because they were reasonable acts towards effecting the partner- 
ship business, and, therefore, there being no evidence to show the usage of 
the defendants in this particular business, or of others in a similar business, or 
of sanction of the acts of one partner by the others, the firm was not bound by 
the guarantee. 


Notes. As to the power of a partner to bind the firm, see the Partnership Act, 
1890, s. 5 (see 17 Haussury’s Statutes (2nd Edn.) 584). 

Distinguished: Re West of England Bank, Ex parte Booker (1880), 14 Ch.D. 817. 
Approved: Small v. Smith (1884), 10 App. Cas. 119. 

As to power of partner to bind the firm, see 28 Hatspury’s Laws (8rd Edn.) 503 
et seq.; as to memorandum in more than one document, see 8 Hatspury’s Laws ~ 
(8rd Edn.) 96; and for cases see 86 Dicest (Repl.) 471-472. For the Statute of 
Frauds (1677), s. 4, see 4 Hatspury’s Statutes (2nd Edn.) 658. 


Cases referred to: 

(1) Ex parte Gardom (1808), 15 Ves. 286; 38 E.R. 762, L.C.; 86 Digest (Repl.) 
472, 421. 

(2) Duncan v. Lowndes and Bateman (1818), 8 Camp. 478; 170 E.R. 1452, N.P.; 
36 Digest (Repl.) 472, 422. 

(3) Hasleham v. Young (1844), 5 Q.B. 8383; Dav. & Mer. 700; 138 L.J.Q.B. 205; 
3 L.T.O.8. 34; 8 Jur. 338; 114 E.R. 1463; 36 Digest (Repl.) 472, 425. 

(4) Sandilands v. Marsh (1819), 2 B. & Ald. 673; 106 E.R. 511; 36 Digest (Repl.) 
462, 329. 

(5) Hawtayne v. Bourne (1841), 7 M. & W. 595; 10 L.J.Ex. 224; 5 Jur. 118; 
151 E.R. 905; 1 Digest (Repl.) 870, 413. 


op 
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Also referred to in argument: 
Blair v. Bromley (1846), 5 Hare 542; 16 L.J.Ch. 105; affirmed (1847), 2 Ph. 354; 
16 L.J.Ch. 495; 11 Jur. 617; 41 E.R. 979, L.C.; 48 Digest (Repl.) 410, 4360. 


Cross-Rules Nisi obtained in an action of assumpsit on a guarantee for the pay- 
ment to the plaintiffs of the price of coals to be supplied by them to a firm named 
Unit & Roberts. There was also a count for money due on an account stated. 
The defendant Aykroyd suffered judgment by default. The defendants Williams 
and Price, except as to a small sum which they paid into court on the last count, 
pleaded that they did not promise, and other pleas not material. 

At the trial before Piarr, B., at the Worcester Spring Assizes, 1849, it appeared 
that the defendants, who were in partnership as railway contractors, under the 
name of Williams, Aykroyd & Co., had contracted with a railway company to do 
certain works. Unit & Roberts had made a sub-contract with them to do part 
of the works, and required coals to make bricks for that purpose. As they were 
not able to procure coals from the plaintiffs on their own credit, Aykroyd signed 
the following guarantee in the name of the firm: 


‘‘Campden, August 16, 1847. 
‘“‘Gentlemen—The bearers, Messrs. Unit & Roberts, have a large contract 
from us for brickmaking, and will require a large quantity of coals. We have 
no doubt of their stability, and will consider ourselves bound to see their coal 
bills paid. We are, gentlemen, yours respectfully, 
‘“Wiuiiams, AyKroyp & Co.”’ 


This document not being addressed to anyone, the plaintiffs, on its being pre- 
sented to them by Unit & Roberts wrote to Williams, Aykroyd & Co., pointing 
out the omission, and requesting that it might be stated that the guarantee was 
meant for them. On Aug. 25 one Hamlet, the clerk of the firm, by the direction 
of Aykroyd wrote to the plaintiffs as follows : 


‘The promise to see Messrs. Unit & Roberts’ coal bills paid was intended 
for you. We are, gentlemen, your obedient servants, 
‘Per pro, Wixu1ams, AyxKroyp & Co., 
EK. Hamtert.”’ 


On the faith of the above guarantee coals were then supplied by the plaintiffs to 
Unit & Roberts. Other letters were written to the plaintiffs by Hamlet, on behalf 
of the firm, which, it was contended, contained evidence of an account stated 
respecting what was due on the coal account under the guarantee. It was not 
proved, however, that the defendants Williams & Price authorised the clerk to 
write those letters, or that they sanctioned or knew of the guarantee. 

It was objected, on behalf of the defendants, that the plaintiffs could not recover 
on the guarantee: first, because it was not addressed to them; and, secondly, be- 
cause it was given by Aykroyd only, who, it was contended, had no power to bind 
the other partners by entering into a guarantee in the name of the firm. The 
plaintiffs relied on the letters of the clerk as evidence of an account stated, the 
defendants contending that they were not admissible. The learned judge received 
them subject to the objection, and directed a verdict for the plaintiffs on the first 
count, and for the defendants on the other count, reserving leave to move on both 
the above points. The defendants subsequently obtained a rule nisi to enter a 
verdict for them on the first count, and the plaintiffs also obtained a rule nisi to 
enter a verdict for them on the last count. 

By s. 4 of the Statute of Frauds (1677), so far as is material : 


“. ..no action shall be brought... whereby to charge the defendant upon 
any special promise to answer for the debt default or miscarriages of another 
person... unless the agreement upon which such action is brought or some 
memorandum or note thereof shall be in writing and signed by the party to be 
charged therewith or some other person thereunto by him lawfully authorised.”’ 
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Phipson for the plaintiffs. 
Keating for the defendants. 


Cur. adv. vult. 


Dec. 4, 1849. PARKE, B., delivered the following judgment of the court.—This 
case was tried before Prarr, B., at the Spring Assizes at Worcester. It was an 
action on a guarantee alleged to have been given in the partnership name, by the 
defendants guaranteeing to the plaintiffs the payment for all such coals as they 
should supply to certain persons carrying on business under the firm of Unit & 
Roberts. There was also a count on an account stated. 

It appeared on the trial, that the defendants were in partnership together, and 
had entered into a contract with a railway company to do certain works. Messrs. 
Unit & Roberts had made a sub-contract with them to do part of the works, and 
required clay and coals to make bricks for that purpose. Not being able to procure 
credit for coals, one of the partners gave a guarantee in the name of the partnership 
firm, not addressed to anyone in particular, stating that the bearers, Messrs. Unit 
& Roberts, had a contract for bricks, and required a large quantity of coals, engag- 
ing to see those coals paid for. The plaintiffs received the guarantee, and supplied 
coals on the faith of it, for the amount of which this action was brought. 

It was objected on the trial, that the plaintiffs could not recover on the guaran- 
tee: first, because it was not addressed to them, nor their names mentioned in it; 
and secondly, because the guarantee, being given by one partner, did not bind the 
others, not being within the scope of the authority communicated by one partner 
in a railway contract to another. The first of these objections was obviated by the 
production of a letter from the defendants, who subscribed the guarantee to the 
plaintiffs, stating that the guarantee was meant to be given to them. Upon that 
proof, the letter and the guarantee together constituted a note in writing having 
all the parties, and sufficient to satisfy the Statute of Frauds, and to bind the 
defendant who actually signed it. Whether the other defendants were also bound, 
was a question deserving much consideration, and was reserved by Puarr, B. It 
was also insisted that there was evidence on the account stated; and that point 
also was reserved, a verdict being directed for the plaintiffs on the first, and for the 
defendants on the last count, reserving both points. Counsel for the defendants 
moved to enter a verdict for the defendants on the special count, counsel for the 
plaintiffs to enter a verdict for the plaintiffs on the account stated, and cross- 
rules were granted, which were argued at the Sittings after last Trinity Term. 

Upon the first question it was contended by counsel for the plaintiffs, that this 
guarantee bound all the partners, because the supply of bricks by Messrs. Unit & 
Roberts was material to enable them to carry on the partnership contract with the 
company; and that the supply of coals by the plaintiffs to Messrs. Unit & Roberts 
was equally material, as this was the only mode of procuring those bricks; and that, 
though one partner could not bind another by a guarantee for collateral purposes, 
he had that power where the guarantee was connected with the partnership busi- 
ness, and a reasonable mode of giving effect to a transaction within the scope of the 
partnership dealings; and he relied on Ex parte Gardom (1). 

That one of two partners engaged in business as merchants had not, by reason 
of that connection alone, power to bind the other by a guarantee apparently un- 
connected with the partnership trade, was decided by Lorp ELuensorouau in 
Duncan v. Lowndes and Bateman (2), and the Court of Queen’s Bench gave a 
similar decision in Hasleham v. Young (8), where the defendants were in partner- 
ship as attornies. No proof was given in either of these cases of the previous 
course of dealing or practice of the partners, which, it is admitted in both cases, 
might be sufficient to prove a mutual authority; nor was any evidence given of 
the usage of similar partnerships to give such guarantees; nor was there any of a 
recognition and adoption by the other partners, which would have the same effect. 
Sandilands v. Marsh (4) proceeded on the latter ground. In the present case, no 
evidence was given to show the usage of the defendants in this particular business, 
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or of others in a similar business; nor was there any evidence of the sanction by 
the other defendants of the act of their co-partner; for a witness, who was called 
to prove the latter fact, would not, on cross-examination, swear that he was author- 
ised by them to write a letter, which, if proved to have been so written, would have 
been sufficient. Simply as railway contractors, they could not have any such 
power. 

The only question then is, whether they had it in this particular case, in conse- 
quence of its being a reasonable mode of carrying into effect an acknowledged part- 
nership contract. We think that the contention of counsel for the plaintiffs cannot 
be maintained. One partner does communicate to the other, simply by the creation 
of that relation, and as incident thereto, all the authority necessary to carry on their 
partnership in its ordinary course: see Hawtayne v. Bourne (5); and all such 
authority as is usually exercised by partners in the same sort of trade, but no more. 
To allow one partner to bind another by contracts out of the apparent scope of the 
partnership dealings, because they were reasonable acts towards effecting the part- 
nership purposes, would be attended with great danger. Could one of the defen- 
dants in this case have bound the others by a contract to lease or buy lands, or a 
coal mine, though it might be a reasonable mode of effecting a legitimate object 
of the partnership business? Our opinion is, that one partner cannot bind the 
others in such a case, simply by virtue of the partnership relation. In Ex parte 
Gardom (1) this point was not fully discussed, but given up by Sir Samuet Romy, 
who had two other objections to the guarantee, on which he could rely, and on one 
of which he succeeded. Besides, we are not sufficiently informed by the report, 
whether there might not have been some peculiar circumstances in the case which 
caused the abandonment of that point. We do not think that is an authority suf- 
ficient to establish the doctrine now contended for. 

We think, therefore, that the defendants’ rule to enter a verdict on the first 
count must be made absolute. The rule on the part of the plaintiffs to enter a 
verdict for them on the account stated cannot be supported, because there was no 
evidence of an admission by the defendants, who did not sign the guarantee. That 
rule must be discharged. 


Orders accordingly. 


706 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


BULLOCK AND OTHERS v. DOWNES AND OTHERS 


[Houss or Lorps (Lord Campbell, L.C., Lord Brougham, Lord Cranworth, Lord 
Wensleydale and Lord Kingsdown), June 7, 8, July 24, 1860] 


[Reported 9 H.L.Cas. 1; 3 L.T. 194; 11 E.R. 627] 


Will—Guft to next-of-kin—Gift to testator’s son for life, then to testator’s neat- 
of-kin—Time when next-of-kin to be ascertained—Right of son’s personal 
representatives to share of capital—Right of next-of-kin to take as tenants in 
common—Long delay in claiming share due to mistake of law. 

A testator gave the residue of his estate in trust for his son R. for life and 
after R.’s death to R.’s children, and in case there should be no children of R., 
then to “‘such persons of the blood or next-of-kin as would by virtue of the 
Statute of Distributions have become and been entitled thereto in case I had 
died intestate.’’ KR. died without issue. For some twenty-four years after 
R.’s death the family assumed that R.’s personal representatives were not 
entitled to a share of the capital of the estate, and the income of the estate 
had been distributed after R.’s death on this footing, but the trustees retained 
a considerable part of the testator’s property. On a claim by the executors of 
R. to a share of the testator’s estate. 

Held: (i) the next-of-kin of the testator were to be ascertained at his death, 
so that R. was included among them; (ii) (Lorp WENSLEYDALE dissenting) the 
next-of-kin took as tenants in common, not as joint tenants; and (ili) the claim 
was not barred by laches or acquiescence or under the Real Property Limitation 
Act, 1833. 


Notes. The Real Property Limitation Act, 1833, has been repealed by the 
Limitation Act, 1989. As to actions in respect of trust property or the personal 
estate of deceased persons, see ss. 19, 20 of the 19389 Act. The Statute of Distri- 
butions, 1670, has been repealed as to deaths occurring after 1925. See now the 
Administration of Estates Act, 1925, as amended by the Intestates’ Estates Act, 
1952. 

Considered: Chalmers v. North (1860), 28 Beav. 175. Applied: Royds v. Royds 
(1863), 1 New Rep. 516; Michell v. Bridges (1864), 11 L.T. 727. Considered: Day 
v. Day (1870), 18 W.R. 417. Applied: Cusack v. Rood (1876), 24 W.R. 391. Dis- 
tinguished: Re Morley’s Trusts (1877), 25 W.R. 825. Followed: Mortimore v. 
Mortimore (1879), 4 App. Cas. 448. Applied: Hood v. Murray (1889), 14 App. Cas. 
124; Re Rees, Williams v. Davies (1890), 44 Ch.D. 484; Re Nash, Prall v. Bevan 
(1894), 71 L.T. 5; Re Mord, Patten v. Sparks (1895), 72 L.T. 5. Distinguished: Re 
Mellish, Day v. Withers, [1916-17] All E.R.Rep. 634; Hutchinson v. National 
Refuges for Homeless and Destitute Children, [1920] All E.R.Rep. 707; Re Gans- 
loser’s Will Trusts, Chartered Bank of India, Australia and China v. Chillingworth, 
[1951] 2 All E.R. 936. Referred to: Lees v. Massey (1861), 8 De G.F. & J. 118; 
Travis v. Taylor (1866), 12 Jur.N.S. 791; White v. Springett (1869), 4 Ch. App. 
300; Sturge and Great Western Rail. Co. (1881), 19 Ch.D. 444; Clarke v. Hayne 
(1889), 87 W.R. 667; Re King’s Settlement, Gibson v. Wright (1889), 60 L.T. 745; 
Re Wilson, Wilson v. Batchelor, [1907] 2 Ch. 572; Re Winn, Brook v. Whitton, 
[1908-10] All E.R.Rep. 593; Re Helsby, Neate v. Bozie (1914), 84 L.J.Ch. 682; 
Re Kilvert, Midland Bank Executor and Trustee Co. v. Kilvert, [1957] 2 All E.R. 
196; Re Kramitz’s Will Trusts, Kramitz v. Crawford, [1959] 3 All E.R. 793. 

As to gifts to next-of-kin, see 39 Hauspury’s Laws (8rd Edn.) 1042-1044; as to 
words creating tenancy in common, see ibid. 1103-1105; as to delay in applying 
to set aside family arrangement, see 17 Hatssury’s Laws (8rd Edn.) 229-230; 
and for cases see 44 Diausr 875-886. For the Limitation Act, 1939, ss. 19, 20, see 


18 Haussury’s Starures (2nd Edn.) 1179, 1180. 
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A Cases referred to: 





(1) Wharton v. Barker (1858), 4 K. & J. 488; 4 Jur.N.S. 558; 6 W.R. 534; 70 
H.R. 202; 44 Digest 557, 3736. 

(2) Jacobs v. Jacobs (1853), 16 Beav. 557; 22 L.J.Ch. 668; 21 L.T.0.S. 97; 17 
Jur. 293; 1 W.R. 238; 51 E.R. 895; 44 Digest 868, 7241. 

(3) Lewis v. Morris (1854), 19 Beav. 84; 52 E.R. 261; 44 Digest 997, 8548. 

(4) Godkin v. Murphy (1848), 2 Y. & C.Ch. Cas. 851; 7 Jur. 505; 63 E.R. 155; 


44 Digest 885, 7417. 
(5) Martin v. Glover (1844), 1 Coll. 269; 8 Jur. 640; 68 E.R. 414; 44 Digest 743, 


6013. 

(6) Bird v. Luckie (1850), 8 Hare, 801; 14 Jur. 1015; 68 E.R. 875; 44 Digest 
883, 7394. 

(7) Mattison v. Tanfield (1840), 3 Beav. 181; 4 Jur. 983; 49 E.R. 51; 44 Digest 


9938, 8507. 

(8) Jenkins v. Gower (1846), 2 Coll. 587; 7 L.T.0.8. 449; 63 E.R. 851; sub nom. 
Jenkins v. Gower, Jenkins v. Morgan, 10 Jur. 702; 44 Digest 879, 7358. 

(9) Horn v. Coleman (1853), 1 Sm. & G. 169; 22 L.J.Ch. 779; 20 L.T.0.8. 290; 
17 Jur. 408; 1 W.R. 194; 65 E.R. 78; 44 Digest 978, 8341. 

(10) Richardson v. Richardson (1845), 14 Sim. 526; 5 L.T.O.S. 142; 9 Jur. 322; 

60 E.R. 462; 44 Digest 989, 8462. 


Also referred to in argument: 

Miller v. Eaton (1815), Coop.G. 272; 385 E.R. 556; 44 Digest 885, 7413. 

Jones v. Colbeck (1802), 8 Ves. 38; 82 E.R. 264; 44 Digest 891, 7486. 

Clapton v. Bulmer (1840), 5 My. & Cr. 108; 9 L.J.Ch. 261; 5 Jur. 477; 41 E.R. 
312, L.C.; 44 Digest 885, 7416. | 

Long v. Blackall (1797), 3 Ves. 486; 30 E.R. 1119, L.C.; 44 Digest 897, 7562. 

Briden v. Hewlett (1831), 2 My. & K. 90; 1 L.J.Ch. 114; 89 E.R. 878; 44 Digest 
885, 7414. 

Butler v. Bushnell (1834), 8 My. & K. 232; 8 L.J.Ch. 189; 40 E.R. 88; 44 Digest 
885, 7415. 

Urquhart v. Urquhart (1844), 13 Sim. 618; 2 L.T.0O.S. 488; 8 Jur. IGL; 60: ER, 
239; 44 Digest 882, 7387. 

Gundry v. Pinniger (1852), 1 De G.M. & G. 502; 21 L.J.Ch. 405; 18 L.T.0.S. 
825; 16 Jur. 488; 42 E.R. 647, L.JJ.; 44 Digest 879, 7364. 

Cable v. Cable (1853), 16 Beav. 507; 21 L.T.0.S. 16; 51 E.R. 874; 44 Digest 883, 
7395. . 

Wheeler v. Addams (1853), 17 Beav. 417; 1 W.R. 478; 51 E.R. 1095; 40 Digest 
(Repl.) 635, 1284. 

Chalmers v. North (1860), 28 Beav. 175; 8 L.T. 140; 6 Jur.N.S. 490; 8 W.R. 
426; 54 E.R. 833; 40 Digest (Repl.) 636, 1285. 

Withy v. Mangles (1841), 4 Beav. 358; affirmed (1843), 10 Cl. & Fin. 215; 8 Jur. 
69; 8 E.R. 724, H.L.; 40 Digest (Repl.) 680, 1225. 

Clifton v. Cockburn (1834), 3 My. & K. 76; 40 E.R. 80, L.C.; 48 Digest 999, 
4406. 

Phillipo v. Munnings (1887), 2 My. & Cr. 809; 40 E.R. 658, L.C.; 32 Digest 
(Repl.) 473, 879. 

Baldwin v. Rogers (1853), 3 De G.M. & G. 649; 22 L.J.Ch. 665; 21 L:T.0.8. ub li 
22 L.T.O.8S. 29; 17 Jur. 267; 48 E.R. 255, L.JJ.; 44 Digest 800, 6551. 

Smith v. Smith (1841), 12 Sim. 317; 59 E.R. 1153; 40 Digest (Repl.) 635, 1283. 

Ware v. Rowland (1848), 2 Ph. 635; 17 L.J.Ch. 147; 11 L.T.0.8. 3805; 12 Jur. 
165; 41 E.R. 1089, L.C.; 44 Digest 880, 7372. 

Ford v. Ford (1848), 6 Hare, 486; 67 E.R. 1256; 44 Digest 532, 3488. 

Moss v. Dunlop (1859), John. 490; 70 E.R. 515; 44 Digest 880, 7377. 

Smith v. Palmer (1848), 7 Hare, 225; 68 E.R. 92; 44 Digest 897, 7565. 

Prior v. Horniblow (1836), 2 Y. & C.Ex. 200; 160 E.R. 369; 23 Digest (Repl.) 408, 
4788. 
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Sheppard v. Duke (1839), 9 Sim. 567; 8 L.J.Ch. 228; 8 Jur. 168; 59 E.R. 477; 
382 Digest (Repl.) 472, 867. 

Adams v. Barry (1845), 2 Coll. 285; 63 E.R. 737; 82 Digest (Repl.) 471, 865. 

Brandon v. Brandon (1856), 7 De G.M. & G. 365; 25 L.J.Ch. 896; 27 L.T.0.S. 
310; 2 Jur.N.S. 981; 5 W.R. 1; 44 E.R. 142, L.C.; 8 Digest (Repl.) 621, 
615. 


Harvey v. Cooke (1827), 4 Russ. 34; 6 L.J.0.8.Ch. 84; 88 E.R. 717; 44 Digest 
656, 4953. 


Appeal by the defendants, the trustees of the will of the testator, the Rev. Andrew 
Downes, from a decision of Str JoHn Romityy, M.R., holding that the plaintiffs, 
as executors of Robert Downes, were entitled to a share of the testator’s residue, 
and that such claim was not barred by lapse of time. 

The late Rev. Andrew Downes left a will, dated in 1815, by which he gave a 
legacy of £20,000 to his widow Elizabeth Downes; also portions to his unmarried 
daughters, and the residue was given to trustees to pay a life-annuity of £100 to 
each of his other unmarried daughters, so long as they continued unmarried, and 
other annuities, and the interest, after payment of the annuities, was to be paid 
to the testator’s son Robert Downes, during his life, and after his decease to the 
widow of his said son, an annuity not exceeding £600 during her widowhood, as his 
said son should appoint; and after other trusts of the residue, the testator added : 


‘And in case there shall not be any child or children of my said son Robert 
Downes who under the trusts aforesaid should obtain a vested interest in the 
said trust-moneys, stocks, funds and securities, then do and shall stand and 
be possessed of and interested in the said trust-moneys, stocks, funds and 
securities, and the interest, dividends and annual produce thereof (but subject 
to the several annuities hereinbefore mentioned), in trust for and to pay, assign 
and transfer the same moneys, stocks, funds and securities unto such person 
or persons of the blood or next-of-kin of me the said Andrew Downes as would 
by virtue of the Statutes of Distribution of Intestates’ Effects have become and 
been then entitled thereto in case I had died intestate.’’ 


The testator died in 1820, and the will was duly proved. The trustees paid the 
residue of the interest and dividends to Robert Downes up to 1832, when he died. 
In 1821 Robert Downes had married, and in exercise of the power appointed his 
widow to an annuity of £600 during her hfe; and he left no issue at his death. 
The family of the testator were advised by their solicitor, that Robert Downes had 
no interest whatever under the ultimate contingent trust in the testator’s will as 
to his residuary estate, and accordingly the testator’s widow advanced about £7,500 
to the said Robert Downes, and she made a voluntary settlement on the same 
understanding. After his death, the executors of the father went on upon the 
same assumption as before, and paid the dividends of the residuary property to and 
among the four daughters, and transferred to them and their children some parts 
of the capital. 

In 1856 the executors of Robert Downes filed a bill for the administration of 
the testator’s estate, and, as representing one of the five children of the testator, 
claimed a fifth part of the ultimate residue of the estate. The trustees claimed 
the benefit of the Statute of Limitations, and relied on the acquiescence of the 
plaintiffs. Four points were raised, viz.: first, whether Robert Downes was entitled 
to a share in the residue; secondly, whether the right of Robert Downes’ repre- 
sentatives had been barred by the Statute of Limitations; thirdly, whether inde- 
pendently of the Statute of Limitations they were barred by laches or acquiescence ; 
and fourthly, whether the ultimate trust of the residue created a joint tenancy 
in the persons beneficially interested. 

By the Real Property Limitation Act, 1833, s. 40: 


‘No action or suit or other proceeding shall be brought to recover any sum of 
money secured by any mortgage, judgment or lien or otherwise charged upon 


A 
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or payable out of any land or rent at law or in equity or any legacy but within 
twenty years next after a present right to receive the same shall have accrued to 
some person capable of giving a discharge for or release of the same unless in 
the meantime some part of the principal money or some interest thereon shall 
have been paid or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall be payable or 
his agent to the person entitled thereto or his agent; and in such case no such 
action or suit or proceeding shall be brought but within twenty years after such 
payment or acknowledgment, or the last of such payments or acknowledg- 
ments, if more than one, was given.’’ 


Follett, Q.C., Sir Hugh Cairns, Q.C., and H. W. Busk for the appellants. 
Roundell Palmer, Q.C., and Selwyn, Q.C., for the respondents. 


LORD CAMPBELL, L.C.—Considering the staleness of the respondents’ demand 
in this case, and the disturbance that it gives to a course of dealing which had 
proceeded bona fide in the testator’s family for so many years after his death, I 
confess that it would have been agreeable to me to discover any ground on which, 
according to the rules of law, the claim could have been resisted. But after the 
elaborate arguments which we have heard on both sides, and a reference to the 
numerous authorities relied upon, I am bound to say that, in my opinion, the 
decree of the Master of the Rolls must be affirmed. 

It seems to me quite clear that upon the just construction of this will the per- 
sonal representatives of the testator’s son were, in the events which happened, 
entitled to a share of the personal property in question; the son, having been one 
of the blood, or next-of-kin of the testator, who at the testator’s death would, by 
virtue of the Statute of Distributions, have been entitled thereto in case the testator 
had died intestate. Generally speaking, where there is a bequest to one for life, 
and after his decease to the testator’s next-of-kin, the next-of-kin who are 
to take are the persons who answer that description at the death of 
the testator, and not those who answer that description at the death of the 
first taker. Gifts to a class following a bequest of the same property for life vest 
immediately upon the death of the testator. Nor does it make any difference that 
the person to whom such previous life interest was given is also a member of the 
class to take on his death. 

There is here a bequest to the testator’s son, Robert, for life, and afterwards to 
his children, and in case of his having no children, unto such person and persons 
of blood or next-of-kin of the testator as would, by virtue of the Statute of Distri- 
butions, have become and been then entitled thereto in case he had died intestate. 
Robert, the son, was one of the class who, as next-of-kin of the testator, would 
have been entitled at the testator’s death to his personalty had he died intestate ; 
and the son having died without having had any children, his personal representa- 
tives, prima facie, are entailed to an equal share with his four surviving sisters, 
the other individuals of the class. There may be, as in Wharton v. Barker (1); 
before Pace-Woop, V.-C., a clear indication in the will that notwithstanding the 
use of such expressions, the time for ascertaining the class is the time fixed by the 
will as the period of distribution. But in the will now to be construed nothing 
appears to indicate an intention in the testator contrary to the general rule; and 
on the contrary the second ‘‘then’’ in this limitation, seems expressly*to refer to 
the time of the testator’s death as the period when the class was to be ascertained. 
I, therefore, consider it quite unnecessary again to go over the long string of 
authorities on this subject, and to try to reconcile them, or to point out any that 
must be considered erratic. 

The only feasible argument against the right of the representatives of the son 
to a share in the personalty, appeared to me to be that the next-of-kin might be 
considered to have taken as joint tenants, and that the joint tenancy was not 
determined in his lifetime. I was immediately struck by the objection, that if 
this could be rested on any rule of law, it could not have been according to the 
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intention of the testator; for, although he might not actually have thought of his 
son’s representatives taking any share on the son dying without children, he could 
not have meant that if one of his daughters should die leaving children in the 
lifetime of the son her children should not take a share. But we were told that 
upon the authorities this rigid rule of law was established. However, on reference 
to the authorities it will be found that in every case in which there has been a gift 
to persons entitled under the Statute of Distributions, the statute has been held 
to regulate the interest taken as well as the parties to take; and that upon the 
death of individuals of the class who were so entitled, representation has been 
always admitted. These authorities, I have reason to believe will be fully examined 
and commented upon by a noble and learned friend, whose view of this question 
your Lordships will have the very high advantage of hearing, and, therefore, I 
abstain from any further reference to them. The interest being determined by the 
interest given to the next-of-kin as upon an intestacy, it is clearly not a joint 
tenancy; nor indeed is it, strictly speaking, a tenancy in common. It is enough 
to say, that in case of the death of one of the class, representation is admitted. 

To the next objection, founded on the Real Property Limitation Act, 1833, the 
first answer attempted, was that this statute is confined to real estate, and does 
not apply to a pecuniary legacy not charged upon land. But I am of opinion that 
s. 40 would be a bar if this were a suit for a legacy. Limiting the time for actions 
or suits to recover any sum of money secured by mortgage, judgment or lien, or 
otherwise charged upon or payable out of any land or rent at ‘‘law or in equity,”’ 
it adds, “‘or any legacy,’’ i.e., any action or suit to recover any legacy whatso- 
ever, whether or not it be charged upon or payable out of any land or rent at law 
or in equity. A better and a conclusive answer to the objection is, that this is 
neither action nor suit to recover a legacy. The appellants are trustees, in whom 
the personal property of the testator was vested on certain trusts. A considerable 
part of that property still remains in their hands undisposed of; for this they are 
still accountable to the cestui que trust; and the present is a suit calling on them 
to account for a share alleged to be due to the respondents as representatives of 
one of the next-of-kin of the testator. It can hardly be contended that there being 
a continuing duty to distribute the property among the next-of-kin, and the trustees 
having from time to time paid the interest to the daughters of the testator or their 
representatives, they were at liberty at the expiration of 20 years from the death 
of the son, to claim a right to his share as their own property. 

By the only remaining objection I was at first much struck, and I thought it 
might possibly be substantiated by showing, that from the course of dealing which 
had so long prevailed in the family, founded upon the supposition that the class 
to take on the son dying without children was to be ascertained at his death, not 
at the death of the testator, and that the daughters were entitled to divide the 
whole to the exclusion of the representatives of the son, a family agreement might 
be presumed to that effect, which cannot now be disturbed. Had a doubt really 
existed as to the construction of the will in the lifetime of the son, and had it been 
agreed among all the members of the family that the son should be considered as 
having no interest in the property on his death without children, and in considera- 
tion of this the mother had made over to him large sums of money which she would 
otherwise have bestowed upon her daughters, I do not think that after the death 
of the mother the representatives of the son would have been permitted to set aside 
the agreement on the ground that it proceeded on a mistake of law as to the 
proper construction of the will. The son having been lucrated by the mistake, and 
the allowance to the daughters having been diminished by it, his representatives 
could not fairly claim from the trustees the son’s filth share of the property, 
although he might have been one of the five next-of-kin entitled to it. 

But according to the evidence the question was not considered doubtful. Al- 
though fraud is not imputed, it appears that the husband of one of the sisters, a 
solicitor, and the solicitor for the family, asserted as clear law, that the son would 
have no title to a share as one of the next-of-kin. There was no consideration for 
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the son renouncing his right. The chief part of the mother’s advances to him was 
made while he was quite a young man, likely to have children, and although the 
correspondence by letter between the mother and son, when he was moribund, 
showed that they reciprocally took an erroneous view of his rights, he then gained 
no advantage which could prevent his representatives, at any subsequent time, from 
claiming a share to which, on a proper construction of the will, they were entitled. 

For these reasons, my Lords, I must advise your Lordships that the appeal be 
dismissed with costs. 


LORD BROUGHAM.—I take entirely the same view of this case with my noble 
and learned friend, after having at one period of the discussion had very consider- 
able doubt upon the point of joint tenancy; but upon examining the case itself, and 
upon examining former cases, I have come to the unhesitating opinion that that 
doubt has no foundation. The rule is, that where a testator gives a direction 
for a class of persons to take according to the Statute of Distributions, that is to be 
regarded not merely as a direction to point out or discover the persons who are to 
take, but as affecting the interests so to be taken. 

The cases are almost innumerable. My noble and learned friend has referred 
to a very able statement of those cases which we have had the benefit of having 
access to, which has been prepared by my noble and learned friend opposite, who 
will presently state them more fully to your Lordships. I rely upon Jacobs v. 
Jacobs (2) and Lewis v. Morris (3), as laying down clearly this principle. There 
was some doubt expressed upon the point in Godkin v. Murphy (4) by Knicur- 
Bruce, V.-C. There was no decision there, but he indicated a strong inclination 
of opinion; but in the subsequent case of Martin v. Glover (5), and also in Bird v. 
Luckie (6), he certainly came to an opposite conclusion. I, therefore, consider that 
the cases taken altogether are all one way upon this point, namely, that where 
under a will property is to go to the persons entitled under the Statute of Distri- 
butions, and there is no indication of an intention to exclude the effect of the 
Statute of Distributions as to interest as well as persons, that Statute must be 
applied to determine the interest as well as the persons. I hesitate to say that I 
feel no doubt that they did take the inheritance as tenants in common, but it is 
sufficient to say that they did not take in joint tenancy. 

I, therefore, think with my noble and learned friends that this appeal ought to 
be dismissed. 


LORD CRANWORTH.— Upon the main question raised in this cause, namely, 
the question whether, on the death of Robert Downes in 1832, the residuary per- 
sonal estate of the testator became divisible in fifths or in fourths, we should, I 
believe, have been fully prepared to give our judgment at the close of the argument. 
All of your Lordships then present were satisfied that the decision of the Master 
of the Rolls was in strict conformity with the law as now understood. Where a 
testator, having by his will, made contingent dispositions of his estate or of any part 
of it to take effect after the termination of particular interests for life, has pro- 
ceeded to direct that if the contingencies do not arise, on which those dispositions 
are to take effect, then the property shall go to his next-of-kin according to the 
statute, the courts have in modern times held that prima facie his language is to 
be taken to refer to those who are his next-of-kin at his death, not to those who 
may happen to answer that description at the determination of the preceding par- 
ticular interests. 

This rule of construction in general prevails even though the person or persons 
taking as next-of-kin, or some or one of them, may have been the person or 
persons entitled to the particular interest. It is true that there are authorities 
which have held that in such cases the property is to go to those who were next- 
of-kin at the termination of the preceding interests; and it is impossible to say 
that the language of a will may not be such as to show that persons answering the 
description of next-of-kin according to the statute at some time other than that of 
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the testator’s death, may have been those intended to take. But as a general rule, 
the death of the testator is the time to which the testator must be held to refer. 
Whether the circumstances which have induced the courts to put on the will a 
construction different from that which the general rule would have prescribed, 
have in all cases been sufficient to warrant the decisions, is a matter on which 
I do not think it necessary to speculate. It is sufficient to say that I agree with 
the Master of the Rolls in the conclusion at which he arrived in this case, namely, 
that there is nothing in this will to warrant a deviation from the general rule. 
Neither the circumstance that the son was himself one of the next-of-kin, nor the 
use of the words ‘‘then entitled,’’ as describing the person to take in the event 
which happened of the son dying without issue, is sufficient to affect the construc- 
tion. 

The son was one of the persons of the blood of the testator who would, by virtue 
of his Statute of Distributions, have become entitled to his personal estate if he had 
died intestate; and, even assuming that the word ‘‘then,’’ as connected with the 
word ‘‘entitled,’’ is to be read as an adverb of time, still the time indicated is not 
the time of the death of the testator, but the time when the persons would come 
into the enjoyment of that which is bequeathed to them. The legatees to take on 
the son dying without issue are not the persons who would have been entitled if 
the testator had then died, but those who would then be entitled if the testator, 
when he died, had died intestate. 

On two other questions discussed at the Bar none of your Lordships, I believe 
had, at the close of the argument, any doubt. I allude to the defences set up, 
grounded, first, on the Statute of Limitations, and, secondly, on the long acqui- 
escence of all parties interested. The Statute of Limitations can have no operation 
in a case like the present, where the residuary estate has been set apart, and 
appropriated on the trusts of the will, whatever those trusts may be; as between 
trustee and cestui que trust, the statute does not apply. The defence resting on 
the ground of lapse of time and long acquiescence obviously fails. There has been 
no acquiescence aiter the parties interested were apprised of their rights; and there 
is nothing to satisfy me, if that be material, that any of the parties have, under a 
mistaken notion of their rights, made dispositions of their property which they 
would not have made if their rights had been correctly understood. 

On all these grounds your Lordships were, as I believe, prepared at the close 
of the argument, to express your concurrence in the decree of the Master of the 
Rolls. But a point was raised in the course of the discussion here, not it seems 
argued before the Master of the Rolls; at all events not adverted to by him in his 
judgment. It was contended that, assuming it to be true that the son, as well 
as the four daughters, were entitled to claim, as coming under the description of 
one of the next-of-kin of the testator, entitled, according to the Statute of Distri- 
butions, still his representatives could have no claim, as he and his sisters must 
be deemed to have taken as joint tenants; and so by his death, the whole interest 
survived to his sisters. On this point I have felt considerable doubt. The language 
of the will merely indicates, by a general description, the persons who are to take © 
the residue. They are to be the persons who, being of the blood of the testator, 
would have been entitled to his personal estate by virtue of the Statute of Distri- 
butions. This would exclude the widow, and would embrace only his son and four 
daughters, and therefore it was said the will must be read as if the direction had 
been that the trustees should hold the residuary moneys, stocks, funds and securities 
in trust for the son and four daughters, which undoubtedly would have made them 
joint tenants. 

When the testator died, it was certain who the persons were who would take in 
the event of the son dying without issue; and it was contended that the will might, 
therefore, be read as if, instead of describing those persons by the description of 
next-of-kin, according to the statute, the testator had described them all by name, 
in which case they would have taken as joint tenants. I am far from saying that 
interpreting the testator’s language with strict grammatical accuracy the construc- 
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tion contended for might not be correct. But an examination of the authorities 
has satisfied me that we cannot act on such a construction without overruling a 
number of decisions, which have given to words similar to those now before us, 
an interpretation different from that contended for by the appellants. The authori- 
ties seem to establish, that where there is a bequest to the persons who would 
have been entitled under the Statute of Distributions, those persons are to take 
as they would have taken if there had been an intestacy. 

In Mattison v. Tanfield (7), there was a devise of real estates in trust for the 
person or persons who at my decease shall be next-of-kin of R.D., according to the 
statute. It was held that the persons entitled took unequal shares per stirpes, and 
not per capita. The question of joint tenancy did not arise in that case, as the 
devisees were expressly made tenants in common; but the circumstance that they 
took in unequal shares per stirpes, shows conclusively that the words used did more 
than merely indicate who were the persons to take. In Martin v. Glover (5), under 
a bequest to the persons who would have been entitled under the Statute of 
Distributions, the widow and only child were held to take in the proportions pointed 
out by the statute, a construction necessarily excluding joint tenancy. In Jenkins 
v. Gower (8), under a similar bequest, where the testator left a widow and a 
sister, but no issue, the widow and sister were held to take equally as tenants in 
common. ‘The same principle was acted on in the subsequent cases of Jacobs v. 
Jacobs (2), Horn v. Coleman (9), Lewis v. Morris (3). I am aware that in Richard- 
son v. Richardson (10), SHapwent, V.-C., in construing a similar bequest, held 
that the widow and four children of the testator took as joint tenants, but this is 
the only case in which such a construction has prevailed, for Godkin v. Murphy (4) 
might have been decided on other considerations, and the very learned judge, whose 
decision it was, has more than once intimated distrust of its correctness. 

Considering, then, how probable it is that many estates have been administered 
on the faith that the law has been correctly understood in the numerous cases to 
which I have referred, and considering further, that the rule of construction there 
acted on is one which recommends itself to the common sense of mankind, as prob- 
ably carrying into effect the real intention of the testator, I think your Lordships 
ought not to depart from it merely because, according to the strict grammatical 
interpretation of the words, they do no more than point out who are the persons 
intended to be legatees, without indicating the quantum or quantity of the interest 
they are to take. 

I will only add, that I do not think the case is altered merely because the persons 
to take are not all the next-of-kin according to the statute, but all excluding (as in 
this case) the widow. The principle must be the same whether all are to be 
benefited, or only some. The question is whether the statute is to be looked to as 
the guide in interpreting the language used, and as showing not merely who are 
to take, but how, and in what proportions they are to take. If it is, I see no 
difference whether all the persons entitled under the statute are indicated, or only 
a part of them. 

On these grounds I advise your Lordships to dismiss this appeal with costs. 





LORD WENSLEYDALE.—Three questions arise in this case; the first, as to 
the construction of the clause in the will of the Rev. Andrew Downes; the second, 
whether the appellants’ claim was barred by the Statute of Limitations; third, 
whether the laches of the appellants in lying by for so many years afford any 
answer. I think it unnecessary to enter into the second and third questions; I 
agree in the opinion so clearly expressed by the Master of the Rolls upon that part 
of the case. 

The only question remaining is as to the construction of the clause in the wil] 
which gives the property over in the event of there not being a child or children 
of Robert Downes, who should obtain a vested interest under the prior trust in 
the property devised. On the part of the appellants it was contended, first, that 
the true construction was, that on the event occurring, the persons to whom the 
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property was to be given, were those who would have been next-of-kin of the 
testator if he had then died intestate; secondly, that the clause only designating 
the persons who were to take by description, and not stating what interest they 
should take, the true construction was, that it should be read as if all those persons 
who filled that character were introduced by name into the will; and so read, 
that they must all take the entire interest, and there being no words of distribution, 
they must all take as joint tenants. I agree in opinion with my noble and learned 
friends on the first of these propositions. On the second I am not satisfied, so as 
to be able to concur with them. 

For the proper construction of this devise we must apply the established rules. 
The question is strictly not what the testator meant, but what is the meaning 
of the words; for the use of the expression ‘‘the intention of the testator,’’ is apt 
to lead the mind to speculate as to what the testator meant to do, instead of inquir- 
ing what he has done. Further, the words used must be read in their ordinary and 
grammatical sense, unless that construction would lead to some obvious absurdity 
or inconsistency repugnant to the declared intention of the testator, to be collected 
from the whole instrument. It is much more useful to attend closely to these 
rules, than to look out for guides in decisions on the construction of words in 
similar instruments. It seldom happens that the decisions on the meaning of 
words in one instrument are of any assistance in the construction of others, the 
context in each case, and the circumstances admissible in evidence vary so much 
as to give a different meaning to the expressions used. It may happen indeed, 
but it must be rarely, that some particular words have by a long previous course 
of decisions acquired a certain meaning, and may be supposed to have been used 
in that acquired sense by the framer of the instrument, but subsequent decisions 
on somewhat similar words used in other instruments can hardly ever be of the 
least use, though it is the common practice to quote them all at length. 

Applying these rules, the persons who would by the Statute of Distribution of 
Intestates’ Effects have been entitled to them in case he died intestate, are those 
who filled the character of wife or next-of-kin at the time of the testator’s death. 
The testator has provided that those (except the widow), if there should be no child 
of his son Robert who should obtain a vested interest, should receive the residue 
of his estate; but he has not said that those who would have been entitled if the 
testator had then died, that is died at the time of the event happening, should be 
entitled. The daughters and son of the testator are the persons who answer the 
description. It has long been held that courts should try to construe every 
legacy so as to make it vest at the earliest possible period consistent with the words 
of the bequest, and not to be contingent unless the words require it; and therefore 
we ought to hold that this legacy to the next-of-kin should be construed as giving 
the residue to the son and daughters, subject to the son’s life estate. To interpolate 
the word “‘then”’ before the word ‘‘died”’ is to add to the will something that is not 
within it, and is contrary to the rule of construction of written instruments, now 
fully established, of looking for the meaning of the words in the will, but adding 
none. I should rather have thought, if there was not so strong a tendency in 
courts to construe all legacies to be vested at the earliest possible period, that the 
natural meaning of the words used was, that, on the death of his son without 
issue, the property should then be divided among those who filled the character of 
next-of-kin at that time, and not at that when the testator died, and that the son 
could not then have taken a share, because he was no longer alive. But in com- 
pliance with the rule above mentioned, I think we ought to hold that all who were 
next-of-kin at his death then took a vested interest in remainder after the son’s life 
estate. I think, therefore, that the Master of the Rolls came to a perfectly right 
conclusion on this part of the case. 

The next question is, What is the proper construction, applying the same rule, 
of the latter part of the clause in question? [H1s Lorpsurp read the clause.] The 
persons who are the intended legatees are sufficiently described, but nothing is 
expressly said as to the nature of the estate they were to take. When those persons 
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are ascertained, you are to insert into the will their names; and that done, the 
persons so named would take the whole, and there being no words of distribution, 
would take the whole as joint tenants, unless you can collect some further quali- 
fication from other words in the will. My noble and learned friends are of opinion 
that this may be done, and my doubts as to that part of the case will produce no 
effect. I think if the testator had left the whole to those who would have been 
entitled thereto under the Statute of Distributions, there might be some good 
ground to say that he meant them to take the whole as they would have taken it 
under an intestacy. That is Horn v. Coleman (9), before Stuart, V.-C., for the 
next-of-kin were the only persons there entitled, and other cases to the same effect 
which were cited in the argument. But in this case he has given the whole to 
those who, under the statute, would take only two-thirds, for the wife would take 
one-third. 

It seems to me that the bequest, taken as it stands, means clearly that the 
next-of-kin are to take the whole. He expresses no intention that they are to 
take less than the whole. It cannot be held that the bequest is to be cut down to 
two-thirds, and that he died intestate as to the remaining one-third. If that could 
be done, those who were next-of-kin to the testator’s widow, who died in 1836, 
at the time of her death would be entitled to share that one-third, and the decree 
would not be right. But I think it impossible to contend that the meaning of the 
words used is not that the legatees are the persons to take the whole. The Master 
of the Rolls suggests that the words ‘‘would have been entitled thereto in case I 
had died intestate,’’ mean as if he had died intestate, and the persons of my blood, 
who are the next-of-kin pointed out by the statute, had been the only persons 
entitled under the statute. But this is to introduce many additional words into 
the will. Whether the testator had the idea of so bequeathing his property, is a 
pure matter of conjecture, very likely not an improbable one, but the words to carry 
that intention into effect are wanting. If he meant it, he certainly has not said so. 

The result is, that in putting a just construction on this will, I cannot help 
thinking we ought to hold that the testator meant that all the next-of-kin should 
take the whole, and not having expressed any other intention, they must take as 
joint tenants, and consequently that on the death of Robert, the sisters took by 
survivorship. This result is satisfactory, as it is in conformity with the mode in 
which the members of the family have enjoyed the property for so many years. 


LORD KINGSDOWN.—On the only point on which there is any difference of 
opinion among your Lordships, I have never myself entertained any doubt. On the 
happening of the event contemplated, the trustees are ‘‘to pay,’ etc. [His Lorp- 
sHip read the clause.] There is no gift except in the direction to pay and transfer. 
There is no expression of the interest which any of the persons who may answer 
the description are to take, except by reference to their title under the statute. 
They are to take according to their title under the statute. The words seem to 
me, according to their natural import, to mean this: ‘‘My trustees shall transfer 
the funds according to the title created by the statute among my next-of-kin,’’ and 
I think that this is the construction settled by the decided cases. It ig useless to 
go again through the authorities which have been cited by my noble and learned 
friend below me. It may, however, be worth while to make one or two observations 
on the two cases which are supposed to be opposed to this construction, which I 
think the true one, Richardson v. Richardson (10) and Godkin v. Murphy (4). 

In Richardson v. Richardson (10) the trust was to assign unto and among the 
person or persons who at the time of the testator’s death would be entitled under 
the Statute of Distributions. There were a widow and four children, and it was 
argued on behalf of the children that the words ‘‘unto and amongst’’ created a 
tenancy in common (for which authorities were cited), and that the children were, 
therefore, entitled to take equal shares as tenants in common with the mother. 
It was argued on the other side, that the statute was to be resorted to not only 
for the purpose of ascertaining the parties to take, but also the shares. The 
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vice-chancellor held that the plaintiffs, i.e., the children and their mother, took the 
estates in equal shares as tenants in common. This case occurred in 1845, but 
neither of the preceding cases of Mattison v. Tanfield (7) and Martin v. Glover (5) 
was referred to. This decision proceeded, as I collect, on the ground that the gift 
to the legatees as tenants in common excluded the statute, and had the same effect 
as would have been attributed to the word ‘‘equally.’’ No reason is assigned in 
the report for the judgment which is expressed in the words above quoted. 

Godkin v. Murphy (4), when it is examined, has really no bearing upon the 
question. The limitation there was to such persons as would be entitled under the 
statute. There was no decision; but Knicut-Bruce, V.-C., expressed an opinion 
that as the testator had made a gift to those who would be entitled if he had made 
no gift, he must be understood to intend something different from that which would 
have happened if he had made no gift, and that, to create such difference, the words 
must be read either as intending next-of-kin at a time different from that provided 
by the statute, or as creating an interest different from that given by the statute, 
viz., a joint tenancy, instead of a tenancy in common amongst those who would be 
entitled under the statute. This reasoning is not, perhaps, very satisfactory. It 
seems to me inconsistent with the subsequent decision of the same learned judge in 
Martin v. Glover (5), and he himself in Bird v. Luckie (6), expresses some doubt 
about it. But however that may be, the ground of the observations in that case 
entirely fails in the present, for here, there was an obvious reason for the gift, 
though the parties intended to take were to take according to the statute, for the 
next-of-kin were alone the objects of the testator’s bounty, and the widow was 
excluded. 

The authorities seem to me to bear out the proposition, in itself (as I think) 
periectly reasonable, and most likely to give effect to the intention of testators, 
that under a direction to pay to those entitled under the statute, if no other expres- 
sion or indication of intention be found as to the interests to be given, reference 
must be had to the statute for the measure as well as the objects of the gift. The 
rule laid down by Sruart, V.-C., in Horn v. Coleman (9), that if the reference to 
the statute is for the purpose of ascertaining only the object, and not the measure 
of the gift, the parties will not take according to the statute, is no doubt a sound 
one, though the cases to which he refers in support of it do not seem to apply. 
There may be words to restrict the effect of this reference, as it was held that there 
were in Richardson v. Richardson (10), and as Lorp LanapaLe held, that there 
might be in Mattison v. Tanfield (7), such as ‘‘equally’’ among the objects, and so 
on, but it seems to me that the other is the natural construction of the words, and 
that, according to the authorities, unless there be something in the context to 
exclude it, it must prevail. For these reasons I think that the children took as 
tenants in common. 


Appeal dismissed. 
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MARTIN v. MARGHAM AND OTHERS 


[ Vicz-CHanceLLor’s Court (Shadwell, V.-C.), July 16, 17, 1844] 


| Reported 14 Sim. 280; 18 L.J.Ch. 392; 3 L.T.O.S. 433; 
8 J.P. 582; 8 Jur. 609; 60 E.R. 346] 


B Charity—Cy-prés doctrine—Failure of named purpose—Invalid direction to 
accumulate—Regard to objects specified in will. 

A testator by will directed that the income from his estate should be accumu- 
lated to raise a fund producing a net income of £600 per annum, which was 
then to be applied for the benefit of named charity schools. To raise such a 
fund it would have been necessary to accumulate the income from his estate for 
over twenty-one years. 

Held: the direction to accumulate could not be carried into effect, but the 
property would be applied cy-prés, and in settling a scheme, regard would be 
had to the objects specified in the will. 





Notes. The Accumulations Act, 1800, was repealed by the Law of Property Act, 
1925, and replaced by ss. 164 to 166 of that Act; section 164 of the Law of Property 
Act, 1925, was amended by s. 18 of the Perpetuities and Accumulations Act, 1964. 

Considered: Re Swain, Monckton v. Hands, [1905] 1 Ch. 669; Re Monk, Giffen 
v. Wedd, [1927] All E.R.Rep. 157. Applied: Re Bradwell’s Will Trusts, Goode v. 
Board of Trustees for Methodist Church Purposes, [1952] 2 All E.R. 286. 

As to effect of excessive accumulation, see 29 Hauspury’s Laws (8rd Edn.) 338; 
as to cy-prés doctrine generally, see 4 Hatspury’s Laws (8rd Edn.) 817 et seq.; 
and for cases see 8 Dicust (Repl.) 442-443, 461-462. For the Law of Property Act, 
1925, ss. 164-166, see 20 Hauspury’s Statutes (2nd Edn.) 771-777, and for the 
Perpetuities and Accumulations Act, 1964, s. 18, see 44 Hatspury’s Srarures (2nd 
Edn.) 884. 


|, Cases referred to in argument: 
E Webb. v. Webb (1840), 2 Beav. 493; 48 E.R. 1278; 87 Digest (Repl.) 147, 688. 
Curtis v. Larkin (1842), 5 Beav. 147; 11 L.J.Ch. 880; 6 Jur. 721; 49 E.R. 588 ; 
37 Digest (Repl.) 57, 16. 
Brandon v. Aston (18438), 2 Y. & C.Ch. Cas. 24; 7 Jur. 10; 63 E.R. 11; 5 Digest 
(Repl.) 712, 6201. 
Pym v. Lockyer (1841), 12 Sim. 894; 11 L.J.Ch. 8; 59 E.R. 1188; 5 Digest (Repl.) 
IG 711, 6197. 
A.-G. v. Bishop of Chester (1785), 1 Bro.C.C. 444; 28 E.R. 1229, L.C.; 8 Digest 
(Repl.) 422, 1129. 
A.-G. v. Ironmongers’ Co. (1834), 2 My. & K. 576; 8 L.J.Ch. 11; 39 E.R. 1064, 
L.C.; subsequent proceedings (1840), 2 Beav. 813; (1841), Cr. & Ph. 208, 
L.C.; sub nom. Ironmongers’ Co. v. A.-G. (1844), 10 Cl. & Fin. 908, TL Let 
8 Digest (Repl.) 508, 2328. 
Moggridge v. Thackwell (1808), 7 Ves. 86; 82 E.R. 15, L.C.; affirmed (1807), 13 
Ves. 416, H.L.; 8 Digest (Repl.) 450, 1462. 


Suit for the administration of the trusts of a will. 
Samuel Butler, the testator, being possessed of considerable personal property, by 
J his will, dated May 18, 1821, having directed that all his property not consisting of 
money should be converted into cash, and after the payment of his debts, be 
invested by the executors in the testator’s name in the 8 per cent. consols, and 
the annual interest thereof to be disposed of in the first place to certain annuitants 
therein named, with a direction that as they might drop off, their respective 
annuities should be added to his estate to accumulate for the express purpose there- 
after specified, goes on as follows: 


“I now come to the plan of my great desire, which is to establish a sinking 
fund, to begin with a net income of £600 per annum, and in case I should not 
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have so much at my death, my will and desire is, whatever sum I may leave 
at my decease in the care of my trust (trustees) that every half-year’s dividend 
may be added to the amount of principal till it arrives at the net income of 
£600 per annum, and with that sum to begin my proposed sinking establish- 
ment. J should then hope that every five years’ receipt of income so managed 
would produce an increase of income, say £150 per annum, and my will and 
desire is that every such increase of income, say £150 per annum, be appro- 
priated in the care of my trust, as I shall hereafter specify, for the benefit of 
the parish charity schools in this country in the following order.”’ 


The testator then specified ten different charity schools in and about London, which 
he directed should take the benefit of his bounty; and also directed the manner in 
which he intended they should be regulated in reference to their internal discipline, 
and the prizes to be awarded to the boys, and the apprenticing them out to trades- 
men. The testator having appointed his executors, requested them, when they 
should have duly and faithfully executed his will according to his instructions, to 
assign over all his property, both real and personal, belonging to him at his death, 
to the Vintners’ Company, to the end that the same might be applied by them to 
the several charitable purposes thereinbefore directed. 

The testator made his first codicil to his will dated May 18, 1824, wherein having 
expressed that the great object and tendency of his will being to serve the poor 
charity boys of his country, he was induced by his codicil to appoint to his already 
chosen trustees Lord Giffard, Master of the Rolls, and, in case of his death before 
him, the testator, the Master of the Rolls for the time being to continue in trust 
with the Vintners’ Company for ever. He died on May 15, 1887, and the present 
sult was instituted for the purpose of carrying out the trusts of the will under the 
direction of the court. It appeared by the master’s reports, that the testator’s 
property amounted to about £8,000 and the various annuities charged upon that 
fund amounted to £200. The cause came on for further directions. 

By the Accumulations Act, 1800: 


“Section 1. No person or persons shall after the passing of this Act, by any 
deed or deeds, surrender or surrenders, will, codicil or otherwise howsoever, 
settle or dispose of any real or personal property so and in such manner that 
the rents, issues, profits or produce thereof shall be wholly or partially accumu- 
lated for any longer term than the life or lives of any such grantor or grantors, 
settler or settlers, or the term of twenty-one years from the death of any such 
grantor, settler, devisor or testator, or during the minority or respective minori- 
ties of any person or persons who shall be living or in ventre sa mere at the 
time of the death of such grantor, devisor or testator, or during the minority 
or respective minorities only of any person or persons who under the uses or 
trusts of the deed, surrender, will or other assurances directing such accumula- 
tions would for the time being, if of full age, be entitled unto the rents, issues 
and profits, or the interest, dividends or annual produce so directed to be 
accumulated; and in every case where any accumulation shall be directed other- 
wise than as aforesaid, such direction shall be null and void, and the rents, 
issues, profits and produce of such property so directed to be accumulated shall, 
so long as the same shall be directed to be accumulated contrary to the provi- 
sions of this Act, go to and be received by such person or persons as would have 
been entitled thereto, if such accumulation had not been directed. 

‘‘Section 2. Provided always, that nothing in this Act contained shall ex- 
tend to any provision for payment of debts of any grantor, settler or devisor, 
or other person or persons, or to any provision for raising portions for any child 
or children of any grantor, settler or devisor, or any child or children of any 
person taking any interest under any such conveyance, settlement or devise, 
or to any direction touching the produce of timber or wood upon any lands or 
tenements, but that all such provisions and directions shall and may be made 
and given as if this Act had not passed.”’ 
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Cooper and Lloyd, for the next-of-kin, contended that, according to the master’s 
report, to raise sufficient to yield an income of £600 per annum, it would be neces- 
sary to accumulate for about thirty years, which would bring it within the mischief 
pointed out by the Accumulations Act, 1800. 


Romilly and Daniel for the Master of the Rolls. 
Jarvis for the Vintners’ Co. 

Stuart and Heathfield for another party. 
Spence for Maugham, an executor and trustee. 
Wray on behalf of the Attorney-General. 


SHADWELL, Y.-C.—The general impression upon my mind is, that although 
the particular mode which the testator has pointed out cannot take effect literally, 
nor the disposition of his property in behalf of the schools to take in succession be 
carried out according to his own views, yet there is virtually a clear intention to 
benefit the schools, which precludes the next-of-kin from taking any share of the 
property. Where there is a general intention declared for objects of a charity, the 
particular mode in which the benef is directed to take effect amounts to nothing, 
that is, in relation to the question whether the devotion for charitable purposes 
shall take effect or not; but the main question will be this, viz., whether it cannot 
be carried out by means of some other scheme. The testator evidently intended the 
charity boys to receive the benefit of his bequests. They cannot do so in the way 
indicated by him; therefore, the court will endeavour to effectuate the general inten- 
tion as far as it can. 


Declaration accordingly. 





BRANDAO v. BARNETT AND OTHERS 


[Housr or Lorps (Lord Lyndhurst, L.C., and Lord Campbell), February 25, 
March 8, 9, 10, August 28, 1846] 


[Reported 8 C.B. 519; 12 Cl. & Fin. 160 2 ¥ ty, ROB Bon: 
136 E.R. 207] 


Bank—Banker’s lien—Judicial notice—Extension of lien to all securities deposited 
with banker as banker—Deposit for safe custody. 

The general lien of bankers is part of the law merchant and is to be judicially 
noticed. The lien extends to all securities deposited with a banker, as a banker, 
by a customer unless there be an express contract, or circumstances which show 
an implied contract, inconsistent with a lien, as, e.g., in the case of securities 
deposited with the banker for safe custody, or held by him for a limited period 
and a specified purpose pending return to the customer. In such a case the 
securities could not be regarded as deposited with the banker as a banker. 


Bank—Banker’s lien—Implied pledge—Customer apparent, but not true, owner of 
securities deposited with banker. 

Per Lorp Campsrt: The right acquired by a general lien is that of an implied 
pledge, and where it would arise it would equally exist, the banker claiming it 
having acted with good faith, although the customer were the apparent, and not 
the true, owner of the securities deposited with the banker, which in fact belong 
to a stranger. 





Notes. Considered: Jones v. Peppercorn (1858), John. 480; Bock v. Gorrissen 
(1860), 2 De G.F. & J. 434, Distinguished: Frith v. Forbes (1862), 31 L.J.Ch. 
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793. Considered: Wylde v. Radford (1868), 88 L.J.Ch. 51. Distinguished: Leese 
v. Martin & Co., [1861-73] All E.R.Rep. 912. Approved: Misa v. Currie, [1874-80] 
All f..R.Rep. 686. Followed: London Chartered Bank of Australia v. White (1879), 
4 App. Cas. 413. Referred to: Smart v. Sandars (1846), 8 C.B. 380; Bank of 
Australasia v. Breillat (1847), 6 Moo.P.C.C. 152; Foley v. Hill (1848), 2 H.L.Cas. 
28; Gibson v. Small (1853), 1 C.L.R. 368; Hare v. Henty (1861), 10 C.B.N.S. 65; 
Thayer v. Lister (1861), 80 L.J.Ch. 427; Jeffryes v. Agra and Masterman’s Bank 
(1866), L.R. 2 Eq. 674; Webb v. Whinney (1868), 18 L.T. 523; Goodwin v. Robarts 
(1875), L.R. 10 Exch. 337; Stumore v. Campbell & Co., [1891-4] All E.R.Rep. 785; 
Bechuanaland Exploration Co. v. London Trading Bank, [1898] 2 Q.B. 416; Biddel 
v. H. Clemens Horst Co., [1911] 1 K.B. 984; Hope v. Glendinning, [1911] A.C. 
419; Loescher v. Dean, [1950] 2 All E.R. 124. 

As to the banker’s lien, see 2 Hatspury’s Laws (8rd Edn.) 210-213; and for cases 
see 3 Dicrst (Repl.) 321-330. 


Case referred to: 
(1) Davis v. Bowsher (1794), 5 Term Rep. 488; 101 E.R. 275; 8 Digest (Repl.) 
8325, 1014. 


Also referred to in argument: 

Rushforth v. Hadfield (1806), 7 East, 224; 3 Smith, K.B. 221; 108 E.R. 86; 82 
Digest (Repl.) 281, 281. 

Oppenheim v. Russell (1802), 8 Bos. & P. 42; 127 E.R. 24; 82 Digest (Repl.) 283, 
299. 

Lucas v. Dorrien (1817), 1 Moore, C.P. 29; 7 Taunt. 278; 129 E.R. 112; 3 Digest 
(Repl.) 822, 996. 

Leuckhari v. Cooper (1886), 3 Bing.N.C. 99; 7 C. & P. 119; 2 Hodg. 150; 3 Scott, 
521; 6 L.J.C.P. 181; 182 E.R. 347; 82 Digest (Repl.) 280, 270. 

Cruger v. Wilcox (1755), 1 Dick. 269; 21 E.R. 272; sub nom. Kruger v. Wilcox, 
Amb. 252; 1 Keny. 82, L.C.; 82 Digest (Repl.) 268, 146. 


Drinkwater v. Goodwin (1775), 1 Cowp. 251; 98 E.R. 1070; 1 Digest (Repl.) 640, 
2173. 

Collins v. Martin (1797), 1 Bos. & P. 648; 126 E.R. 1113; 3 Digest (Repl.) 229, 
564. 


Naylor v. Mangles (1794), 1 Esp. 109, N.P.; 82 Digest (Repl.) 280, 274. 

Holderness v. Collinson (1827), 7 B. & C. 212; 1 Man. & Ry.K.B. 55; 6 L.J.0:8. 
K.B. 17; 108 E.R. 702; 82 Digest (Repl.) 281, 277. 

Scarfe v. Morgan (1888), 4 M. & W. 270; 1 Horn & H. 292; 7 L.J.Ex. 324; 2 Jur. 
569; 150 E.R. 1430; 82 Digest (Repl.) 272, 183. 

Hewison v. Guthrie (1886), 2 Bing.N.C. 755; 2 Hodg. 51; 8 Scott, 298; 5 L.J.C.P. 
283; 182 E.R. 290; 82 Digest (Repl.) 275, 208. 

Bolland v. Bygrave (1825), Ry. & M. 271, N.P.; 3 Digest (Repl.) 321, 994. 

Jourdaine v. Lefevre (1798), 1 Esp. 66; 3 Digest (Repl.) 231, 583. 

Bosanquet v. Dudman (1814), 1 Stark. 1, N.P.; 6 Digest (Repl.) 824, 2356. 

Wookey v. Pole (1820), 4 B. & Ald. 1; 106 E.R. 839; 1 Digest (Repl.) 399, 593. 

Vanderzee v. Willis (1789), 3 Bro.C.C. 21; 29 E.R. 3885, L.C.; 8 Digest (Repl.) 
323, 1004. 

Stevenson v. Blakelock (1813), 1 M. & S. 585; 105 E.R. 200; 82 Digest (Repl.) 
267, 136. 


Appeal by the plaintiff from a decision of the Court of Exchequer in an action 
in trover in which the plaintiff sought to recover from the defendants, bankers, the 
possession of certain exchequer bills over which the defendants claimed to have a 
lien and so to be entitled to retain them against an overdraft on the account of the 
plaintiff’s agent. 

The plaintiff was a Portuguese merchant, who up to the year 1834 resided at 
Rio de Janeiro, but who in that year returned to Portugal, and had since resided 
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at Lisbon and other towns in that country. Edward Burn, for many years before 
and down to his bankruptcy hereinafter mentioned, resided in London, and carried 
on business as a merchant, under the firm of James Burn & Co. He was the 
correspondent of the plaintiff, who from time to time remitted bills of exchange 
and money to him, and employed him upon commission to invest the proceeds in 
exchequer bills. Burn was also employed by other correspondents to purchase 
exchequer bills for them. The defendants were bankers in London, in co-partner- 
ship, and for many years before and since the year 1883 acted as such for Burn, 
who kept cash and an account with them under the style James Burn & Co. 

The government paid the interest upon exchequer bills at certain periods, and, 
when such interest was paid the exchequer bills in respect of which it was paid 
were delivered up, and, unless their amount was appled for in money, new ex- 
chequer bills were issued to the holder in exchange for them. 

It was the custom of bankers, in the course of their trade, to receive the interest 
upon exchequer bills for their customers, and to exchange the exchequer bills when 
interest was paid. Burn had, on various occasions prior to December, 1836, re- 
quested the defendants to receive the interest upon exchequer bills which he had 
bought at the request and for the account of the plaintiff, and also to receive the 
new exchequer bills issued in exchange for the former. These bills were kept at 
the bank in a tin box of which Burn kept the key. When interest on the bills 
became due he went to the bank with the key of the tin box, took out of the box 
such of the exchequer bills as were wanted, and delivered them to the defendants, 
requesting them to receive the interest and to exchange the exchequer bills. Burn 
generally received from the defendants the new exchequer bills within a week or a 
fortnight after they were exchanged, and he then deposited the new exchequer bills 
in the tin box. The defendants gave credit to Burn, in his account with them, for 
the interest received by them on the exchequer bills, and that interest formed part 
of the cash balance to Burn’s credit with the bankers. In November, 1836, Burn 
held exchequer bills to the amount of £30,400, which had been purchased with the 
money of the plaintiff and were locked up in the tin box at the defendants’ bank, 
and, in pursuance of an order from the plaintiff, Burn sold part of those exchequer 
bills through a broker who knew him only in the transaction to the amount of 
£10,800. The proceeds of the bills were paid by the broker by cheques payable 
to Burn, who paid them to the defendants, as his bankers, to his account, as his 
own money. Burn, in pursuance of an order from the plaintiff, remitted the amount 
of the proceeds by bills to the brother of the plaintiff in Lisbon. By the execution 
of the above order, the amount of exchequer bills so as aforesaid purchased with 
the plaintiff’s funds, was reduced to £19,600. Of these bills, £9.500 were delivered 
by Burn to Offley & Co. (no question arising in the present case regarding them), 
and there were then left in Burn’s hands bills purchased with the money of the 
plaintiff to the value of £10,100, the renewals of which were the exchequer bills 
sought to be recovered in this action. 

In December, 1836, Burn became ill and was unable to attend to business with 
the result that on Jan. 21, 1887, his account with the defendants was overdrawn 
to the amount of £8,211 19s. 7d. In respect of this debt to them the defendants 
claimed to be entitled to retain the £10,100 bills just mentioned. The plaintiff 
thereupon began this action in trover to recover possession of the bills. At the 
trial before TinpaL, C.J., in 1840, a verdict was returned for the plaintiff, and after 
argument judgment was given for him. In 1843 the Court of Exchequer Chamber 
reversed this decision, holding (i) that the courts would take judicial notice of the 
general lien which bankers had, by the law-merchant, on the securities of customers 
in their hands, and (ii) that the exchequer bills in question, having come to the hands 
of the defendants as bankers, in the usual course of their business, were subject to 
such general lien. The plaintiff appealed to the House of Lords. 


Bir T. Wilde, Serjt., W. H. Watson and M. Smith for the appellant. 
Sir Fitzroy Kelly and S. Martin for the respondents. 
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LORD CAMPBELL.—The first question arising upon this record is whether 


Judicial notice is to be taken of the general lien of bankers on securities of customers 

in their hands. The exchequer bills for which this action is brought are found to 

be the property of the appellant, and the respondents rest on the plea that the 

ae was not possessed, etc., claiming a lien for the balance due to them from 
urn. 

The usage of trade by which bankers are entitled to a general lien, is not found by 
the special verdict; and, unless we are to take judicial notice of it, the appellant 
is at once entitled to judgment. But, my Lords, I am of opinion that the general 
lien of bankers is part of the law-merchant, and is to be judicially noticed—like the 
negotiability of bills of exchange, or the days of grace allowed for their payment. 
When a general usage has been judicially ascertained and established, it becomes 
part of the law-merchant, which courts of justice are bound to know and recognise. 
Such has been the invariable understanding and practice in Westminster Hall for 
a great many years; there is no decision or dictum to the contrary; and justice 
could not be administered, if evidence were to be given, toties quoties, to support 
such usages, an issue being joined upon them in each particular case. 

It is hardly disputed that under the plea of ‘‘not possessed,’’ a lien may be made 
available as a defence, and, therefore, if this special verdict sets forth facts which 
show that, by the law-merchant, the respondents have a lien upon these exchequer 
bills, the judgment in their favour ought to be affirmed. But I am of opinion, 
that, upon the facts found, there was no lien, and that the judgment ought to be 
reversed. I do not, however, proceed upon the ground taken by the Court of 
Common Pleas—that, these Exchequer bills being the property of Brandao, there 
was no lien as against him, although there might have been as against Burn. I 
think that the respondents were entitled to consider the exchequer bills as the 
property of Burn, without any express representation by him to that effect. HEx- 
chequer bills are negotiable securities passing by delivery. The holder of negotiable 
securities is to be assumed to be the owner; and third persons, acting bona fide, 
may treat with him as owner. It is admitted that Burn might have effectually 
sold these exchequer bills, or pledged them, by an express contract, without any 
representation that they were his own property. But the right acquired by a general 
lien is that of an implied pledge, and where it would arise—supposing the securities 
to be the property of the apparent owner—I think it equally exists, the party claim- 
ing it having acted with good faith, although they turn out to be the property of 
a stranger. I think that the just view was taken of this point by the judges in 
the Exchequer Chamber, and that they were right in holding the reasoning of the 
judges of the court of Common Pleas to be, in this respect, untenable. 

But, my Lords, after much anxious consideration, I have come to the conclusion, 
that the judges in the Exchequer Chamber have erroneously decided the question on 
which the Court of Common Pleas expressed no opinion; and that the facts found 
by the special verdict, would not have entitled the respondents to a lien, if the 
exchequer bills had been the property of Burn. Bankers, most undoubtedly, have 
a general lien on all securities deposited with them, as bankers, by a customer, 
unless there be an express contract, or circumstances that show an implied contract, 
inconsistent with lien. Lorp Kenyon says in Davis v. Bowsher (1): 

‘Bankers have a general lien on all securities in their hands, for their general 

balance, unless there be evidence to show that any particular security was re- 

ceived under special circumstances which would take it out of the common 
rule.”’ 
And Lorp DENMAN, in pronouncing judgment in the present case in the Exchequer 
Chamber, says: 

“Tf, indeed, there had been an agreement, express or implied, inconsistent with 

a right of lien—as, to return them absolutely, at all events, to the depositor, 

at a certain time—the case would have been different.” 


It seems to me that, in the present case, there was an implied agreement on the 
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part of the defendants inconsistent with the right of lien which they claim. Your 
Lordships will bear in your recollection that the exchequer bills for which this 
action is brought are the new exchequer bills which the respondents obtained for 
the express and only purpose of being delivered by them to Burn, that he might 
deposit them in the tin box of which he kept the key. They not only were not 
entered in any account between Burn and the respondents, but they were not to 
remain in the possession of the respondents who were employed merely to carry 
and hold till the deposit in the tin box could be conveniently accomplished. 
Whether this deposit was to be made the same hour in which the securities were 
obtained from the government, without even being placed in a drawer belonging 
to the respondents, or after the lapse of some days, seems to me quite immaterial, 
bearing in mind the purpose for which they were obtained, and for which they 
remained in the respondents’ possession. Nor can it make any difference, that on 
the particular occasion out of which this action originated, on account of the illness 
of Burn, so long a time had elapsed from the obtaining of the securities without 
their being demanded by him for the purpose of being locked up in the tin box; 
for, if the respondents had not a right of lien upon them the moment they obtained 
them, the actual lien clearly could not afterwards be claimed, when Burn’s account 
had been overdrawn. Nor, I presume, can any weight be attached to the circum- 
stance that the tin box in which the exchequer bills were to be locked up, and of 
which Burn kept the key, remained in the house of the respondents. Were not 
these exchequer bills obtained by the respondents to be delivered to Burn, who was 
himself to be the depositary and custodian of them? Bankers have a lien on all 
securities deposited with them as bankers; but these exchequer bills cannot be con- 
sidered as deposited with the respondents as bankers. 

During the argument in the Exchequer Chamber, it was very properly admitted 
by counsel for the bankers that if bills of exchange were delivered to a banker 
merely for the purpose of being deposited in a box, there would be no lien. Does 
it signify whether the respondents were to deposit the securities in the box them- 
selves, or were to deliver them for that purpose to Burn? I think, that, under 
such circumstances, bankers acquire no lien, either upon the bills to be exchanged, 
or upon the bills received in exchange. It is hardly denied, that, if there had been 
an express undertaking by the respondents to exchange the bills and to return the 
new ones as soon as obtained to Burn that he might lock them up, no lien would 
have been acquired. But the special verdict shows the course of dealing between 
the parties, and states facts which raise an implied promise on the part of the 
respondents which operates as if it were express. This seems to me to be like the 
case put of bank-notes given to a banker to procure a bank-post bill for a customer, 
or a promise by a purchaser to pay ready money, which excludes set-off. There 
can be no implied right inconsistent with a positive obligation. It certainly would 
be most inconvenient, if a lien could be claimed under such circumstances, for then 
an agent holding exchequer bills for another could not, although he should keep 
them carefully guarded under lock and key, employ a person to get them exchanged 
who happens to be a banker, lest he might, without being aware that he was acting 
improperly, commit a crime for which he would be liable to very serious punish- 
ment. 

Much stress was laid upon the finding that 


66 


it is the custom of bankers, in the course of their trade, as such,*to receive 
the interest upon exchequer bills for their customers, and to exchange the 
exchequer bills when such interest is paid,’’ 


but there is no finding that the exchequer bills for which this action is brought and 
on which the lien is claimed were in the possession of the respondents in the course 
of their trade as bankers or that it was their duty as bankers to perform these 
offices. I think the transaction is very much like the deposit of plate, in locked 
chests, at a banker’s. A special verdict might find that it is the custom of bankers, 
in the course of ad: trade, to receive such deposits from their customers, but I 
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do not think that, from that finding, a general lien could be claimed on the plate 
chests. In both cases, a charge might be made by the bankers, if they were not 
otherwise remunerated for their trouble. I further beg leave to observe, that, in 
a course of dealing like this, where the old exchequer bills are immediately to be 
delivered to the government and the new exchequer bills are to be locked up in 
the box of the customer, it can hardly be supposed that the bankers will accept or 
pay bills of exchange for their customer on the credit of securities that, in the usual 
course of dealing, are for so short a time to be in their custody. No reliance, I 
think, can be placed on the circumstance of the interest received on the old ex- 
chequer bills going to the credit of the account of the customer, for, while he gives 
the bankers the interest to keep for him with one hand, he locks up the new ex- 
chequer bills in his tin box with the other. 

Upon the whole I would humbly advise your Lordships to give judgment for the 
appellant. If your Lordships should concur with me, this judgment will leave 
untouched the rule that bankers have a general lien on securities deposited with 
them as bankers, but will prevent them from successfully claiming a lien on securi- 
ties delivered to them for a special purpose inconsistent with the existence of the — 
lien claimed. I move that the judgment of the court of Exchequer Chamber be 
reversed. 





LORD LYNDHURST, L.C.—I entirely concur in the opinion which has been 
so clearly and so fully expressed by my noble and learned friend. With respect to 
some of the points in the case, no doubt whatever can for a moment be entertained. 
I think there is no question that, by the'law-merchant, a banker has a lien upon 
securities deposited with him for his general balance. I consider this as part of 
the established law of the country. The courts will take notice of it; it 1s not 
necessary to plead it; nor is it necessary that it should be given in evidence in the 
particular instance. Therefore, as to that part of the case, I think it is entirely 
free from doubt. 

The only question that remains to be considered, is, whether the facts of this case 
bring this deposit within the general rule. I think the argument and reasoning 
of my noble and learned friend are decisive on the subject, and that the case is not 
within the general rule. The deposit in this instance was not such, under all the 
circumstances, as to give the bankers a lien upon the exchequer bills. They were 
deposited in a box; they were kept under lock and key; the key was kept, not by 
the bankers, but by the party, Burn, who was holder. From time to time, he called 
for the purpose of taking the exchequer bills out of the box in order that the interest 
upon them might be received, or, when the bills were called in by the government, 
in order that they might be exchanged for others. Burn himself attended on those 
occasions; he took the bills out of the box; he delivered them for that special 
purpose to the bankers. They were always almost immediately delivered to him, 
and they were again put under lock and key in the same place of deposit. 

It is impossible, considering how this business was carried on, that we can 
come to any other conclusion than that it was the understanding between the parties 
that the exchequer bills were to be returned after the interest was received, or after 
they were exchanged. If so, and that was the understanding—the fair inference 
from the transaction—it is quite clear that there could be no lien, and that the 
case does not come within the general rule. What my noble and learned friend has 
stated is, I think, perfectly correct, that, although from the accidental circumstance 
of the illness of Burn, these exchequer bills happened to remain for a longer period 
in the hands of the bankers than was usual, that accidental circumstance alone will 
not vary the case, or give the bankers a lien, if, under other circumstances, that 
lien would not have attached. I entirely concur in the judgment of my noble and 
learned friend. 

Appeal allowed. 
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M‘MANUS v. LANCASHIRE AND YORKSHIRE RAIL. CO. 


[Court or Excuequer CuamBer (Erle, Williams, Crompton, Crowder and 
Willes, JJ.), December 1, February 16, May 17, 1859] 


[Reported 4 H. & N. 827; 28 L.J.Ex. 353; 33 L.T.O.8. 259; 
243.F. 4; 5 JurN.S, 651; 7 WR. 547; 157 H.R. 865, Hx Ch.| 


Carriage of Goods—Contract—Special contract—Carrier exempted from liability 
—Need for condition to be just and reasonable—Carrier ‘‘not responsible for 
any injury or damage (however caused)’’—Avoidance of condition. 

Carriers are under an obligation to supply vehicles which are reasonably 
suitable for the conveyance of animals the carriage of which they undertake. 
The sufficiency or insufficiency of the vehicle supplied is, generally speaking, a 
matter which the carrier alone can have the means of ascertaining fully, and it 
would be not only unreasonable but mischievous if they were to be allowed to 
absolve themselves from the consequence of neglecting to perform properly that 
which seems entirely to belong to them as a duty. It is unreasonable that the 
carrier should stipulate for exemption from liability for the consequences of 
their own negligence, however gross, or misconduct, however flagrant. 

Where a railway company undertook the carriage of the plaintiff’s horses on 
a ticket which was stated to be issued “‘subject to the owner’s undertaking all 
risks of conveyance, loading, and unloading whatsoever, as the company will 
not be responsible for any injury or damage (however caused) occurring to 
livestock of any description travelling [on the company’s railway] or in their 
vehicles,’’ and the horses were injured owing to the truck in which they were 
carried being unsound as a result of the negligence of the company’s servants, 

Held by Wiiu1ams, J., Crowper, J., Crompton, J., and Writes, J., Erte, J., 
dissenting: the condition contained in the ticket was not just or reasonable, 
and the plaintiff was entitled to recover in an action for negligence against the 
company in respect of the depreciation in the value of the horses. 


Notes. The Railway and Canal Traffic Act, 1854, was repealed by the Transport 
Act, 1962 (42 Hausspury’s Statutes (2nd Edn.) 558), but the Act of 1854 is to be 
found at 19 Hatspury’s Statutes (2nd Edn.) 695. 

Followed: Beal v. South Devon Rail. Co. (1860), 5 H. & N. 875; M‘Cance v. 
London and North Western Rail. Co. (1861), 7 H. & N. 477. Considered. Harrison 
v. London, Brighton and South Coast Rail. Co. (1862), 2 B. & 8. 152; Peek v. North 
Staffordshire Rail. Co. (1863), 10 H.L.Cas. 473. Followed: Gregory v. West 
Midland Rail. Co. (1864), 2 H. & C. 944. Considered: McCawley v. Furness 
Rail. Co. (1872), L.R. 8 @.B. 57; Kendall v. London and South Western Rail. Co. 
(1872), L.R. 7 Exch. 878. Referred to: Lewis v. Great Western Rail. Co. (1860), 
29 L.J.Ex. 425; Hodgman v. West Midland Rail. Co. (1864), 5 B. & 8S. 173; Rooth 
v. North Eastern Rail. Co. (1867), 15 L.T. 624; Cohen v. Great Eastern Rail. Co. 
(1876), 45 L.J.Q.B. 298; Harris v. Great Western Rail. Co. (1876), 1 Q.B.D. 515; 
Great Northern Rail. Co. v. L.E.P. Transport and Depository, Ltd., [1922] All E.R. 
Rep. 18. 

As to the variation of a carrier’s common duty and liability and the carriage of 
animals, see 4 Hausspury’s Laws (3rd Edn.) 154-1638 and 166-168. For cases see 


8 Digest (Repl.) 39 et seq., 142 et seq. 


Cases referred to: 
(1) Simons v. Great Western Rail. Co. (1856), 18 C.B. 805; 26 L.J.C.P. 25; 4 


W.R. 651; 189 E.R. 1588; 8 Digest (Repl.) 62, 405. 

(2) Peek v. North Staffordshire Rail. Co. (1858), E.B. & E. 958; 27 L.J.Q.B. 465; 
82 L.T.O.8. 71; 4 Jur.N.S. 870; reversed (1860), E.B. & E. 986; 1 L.T. 
407; 6 Jur.N.S. 370, Ex. Ch.; reversed (1863), 10 H.L.Cas. 473; 3 New 
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Rep. 1; 82 L.J.Q.B. 2415.8 LT. 768; 9 Jur.N.S. Ol42: 11 Wk. 10287 ag 
E.R. 1109, H.L.; 8 Digest (Repl.) 60, 394. 

(3) Wise v. Great Western Rail. Co. (1856), 1 H. & N. 68; 25 L.J.Eix.:258; 27 
“.T.0.8. 110; 4 W.R. 551; 156 E.R. 1119; 2 Digest (Repl:) 869, 479. 

(4) Pardington v. South Wales Rail. Co. (1856), 1 H. & N. 392; 26 L.J.Eix. 105; 
23 L.f.0.8. 67;'2 Jur.N.S, 1210; 5 WR.-8; 156 HR. 1254; 8 Dicest ep) 
638, 415. 

(5) Pickford v. Grand Junction Rail. Co. (1841), 8 M. & W. 372; 2 Ry. & Can. 
Cas. 592; 9 Dowl. 766; 10 L.J.Ex. 842; 5 Jur. 731; 151 E.R. 1083: 8 Digest 
(Repl.) 16, 75. 
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Appeal from the Court of Exchequer in an action for damage suffered by the 

plaintiff in respect of injury to horses belonging to him which he had sent to the 


defendant company for conveyance by their railway. 
The plaintiff had occasion to send three horses from Liverpool to York. He sent 
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the horses by his servant to the cattle station of the defendants’ railway at Liver- 
pool to be forwarded to York. A clerk of the company required the plaintiff to sign 
a ticket, which contained this condition, 


“This ticket is issued subject to the owner’s undertaking all risks of con- 
veyance, loading, and unloading whatsoever, as the company will not be 
responsible for any injury or damage (howsoever caused) occurring to live stock 
of any description travelling upon the Lancashire and Yorkshire Railway or in 
their vehicles.’’ 


A servant of the company provided for the carriage of the horses a truck which he 
believed to be in a proper condition, but, in fact it was not sound and during the 
journey a hole was made in the bottom of the truck, and the horses were injured. 
The company had two scales of charges for horses. One was 2d. per mile for 
conveyance in open trucks from the cattle station, subject to the terms of non- 
liability of the company as in the above form set forth; the other was 4d. per mile 
for horses forwarded in horse-boxes from the passenger station, subject to the like 
special terms of contract as to the non-liability of the company in case of injury or 
accident. ‘The plaintiff paid 2d. per mile for the carriage of his horses. 

The horses having been injured, the plaintiff brought this action against the 
company for recovery of the damage sustained by reason of the insufficiency of 
the trucks for the conveyance of the horses. The defendant company said that the 
carriage of the horses was made upon and subject to the terms that the plaintiff 
should undertake all risks whatever of the carriage and conveyance by the defen- 
dants of the horses, and that the defendants would not be responsible for any injury 
or damage, however caused, occurring to the horses while being carried and con- 
veyed upon the railway. The case came on for trial at the Liverpool Summer 
Assizes, 1857, before Watson, B., when a verdict by consent was taken for the 
plaintiff, with leave to move to enter the verdict for the defendants upon the ground 
that the defendants were not responsible for the injury and damages of which the 
plaintiff complained. When the matter came before the Court of Exchequer that 
court held that the notice in this case was reasonable, and decided in favour of the 
defendants. The plaintiff appealed. 


Blackburn and Brett for the plaintiff. 
Unthank for the defendant company. 


Cur. adv. vult. 


Feb. 16, 1859. ERLE, J.—This is an appeal from the Court of Exchequer to 
the Court of Exchequer Chamber, and two questions are raised : First, whether the 
railway company can enforce a special contract signed with the plaintiff for the 
carriage of horses if a judge does not think the condition therein named just and 
reasonable, and, secondly, whether the conditions in this contract are just and 
reasonable. The plaintiff contends that each question should be answered in the 
negative. 

With respect to the first, he relies on the construction of the Railway and Canal 
Traffic Act, 1854, given in Simons v. Great Western Rail. Co. (1), and adopted by 
the Court of Queen’s Bench in Peek v. North Staffordshire Rail. Co. (2), deciding 
that the whole railway itself is placed under the control of the judges, so that no 
contract signed with a customer respecting liability for carriage shall protect the 
company unless the judge shall think every condition therein just, and no just 
condition respecting liability for carriage shall protect the company, unless it be 
contained in the contract signed with the customer. The defendant relies upon the 
construction given by the Court of Exchequer in Wise v. Great Western Rail. 
Co. (8), and Pardington v. South Wales Rail. Co. (4), deciding that the clause in 
the statute relating to conditions does not extend to special contracts. 

In my opinion, the defendants are right, and in support of that opinion I propose 
to distinguish the duties arising by the mutual consent of the carrier and customer 
as expressed in the contract, so binding the work to be done, and in terms, and the 
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responsibility from the duty of a carrier arising by law from the profession of a A 
carrier and from a bailment to carry. These are the duties which may attach 
where there is no express contract, or be superinduced beyond the terms of any 
contract; and as they did not originate with the will of the person making the 
profession or taking the bailment, so, by that will, without the will of the customer, 
they may be qualified and regulated in many respects. For an example of the duty 
created by law without a contract, or beyond a contract and regulated by it, I would B 
cite the following case. If a person chooses to profess to be a common carrier, the 
law creates a duty to receive things brought for carriage, and he may be liable ex 
delicto for refusing to receive: Pickford v. Grand Junction Rail. Co. (5). But this 
duty is regulated according to his will in many respects. He may choose the kind 

of conveyance, the times of transit, the mode of delivery of the articles which he 
would profess to carry, what price he will have, when it shall be paid, and the duty QC 
to receive is always limited by his convenience to carry: see Jackson v. Rogers (6), 
and Johnson v. Midland Rail. Co. (7). 

This right to qualify the duty of receiving according to the terms and conditions 
fixed by the carrier alone comprises the right to qualify the common law duty of 
insuring safely—a duty which has given rise to much discussion, and is now for our 
consideration. When a contract is not only for carriage and delivery, but also for [JD 
safe delivery, either absolutely or in degree, the contractor may sue the carrier for 
breach of contract in common course. But we are dealing with the duty of safe 
delivery imposed upon the carrier either where the law of contract does not apply, 
as in the case of consignees of goods who were no parties to the contract for 
carriage, or where there was no mutual consent between the customer and the 
carrier upon the point. In all cases where he has accepted the goods generally, the }¥ 
duty of the carrier to insure the safe delivery, excepting only the act of God or 
of the Queen’s enemies, is clear, but the duty is attached to him upon the assump- 
tion that he has had an opportunity of securing to himself remuneration adequate 
to the risk so cast upon him. Ii he has not had the opportunity, or, if the circum- 
stances make the precaution reasonable, he may, by a special acceptance, either 
limit his responsibility upon conditions, or be clear of it altogether. EF 

Lorp Hate’s authority is to this effect, saying: 

“Tf a carrier will, he may make a caution for himself, which, he omitting and 

taking in the goods generally, he shall answer for what happens: Morse v. 

Slue (8), 1 Vent. at p. 238.”’ 


The carriers’ notices rejecting responsibility, unless the condition of assurance be 
complied with, are special acceptances imposing a liability by the will of the carrier G 
against the will of the customer. Lorp MansrieLp, in his court, so treats the 
right: see Gibbon v. Paynton (9) (4 Burr. at p. 23801). Lorp ELLENBoRoUGH so 
treats them, and he says that the legal right of a carrier thus to protect himself had 
rendered legislative interference for his protection needless: see Nicholson v. 
Willan (10). Lorp Trenrerpen in Marsh v. Horne (11), so treats them, where a H 
customer knew of the notice to insure, and the carrier knew of the value of the 
article, and the first did not offer and the other did not ask for the premium, the 
carrier was protected by his notice. The court says (5 B. & C. at p. 326): 

‘A person may engage to place goods in the course of conveyance and delivery, 

and yet declare that he will not be answerable for their loss.” 


Other cases upon carriers’ notices are to the same effect; and, although those con- [ 
ditions are called at times special contracts, as well as special acceptances, it is 
clear from the context that the right in the carrier to guard himself against a party 
attempting to overreach him by imposing a risk without paying the premium, is 
always meant, which is not a contract in its true sense. After the time of these 
eases this protection from notice became practically lost to the carrier, by imputing 
the damage or loss to gross negligence, the damage or loss being some evidence of 
negligence, and the line between negligence and gross negligence being undefined, 
as was observed by Lorp Denman, in Hinton v. Dibbin (12) (2 Q.B. at p. 662). 
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The judgment of Garrow, B., declaring what was sufficient’ evidence of gross 
negligence tended to this result: see Bodenham v. Bennett (13); and this tendency 
was increased by the judgment of Burroven, J., lamenting that the doctrine of 
notice had ever been introduced into Westminster Hall: Smith v. Horne (14). 

In deference to these cases the ruling of Lorp Denman giving effect to carrier’s 
notices was set aside and a new trial granted in Birkett v. Willan (15), whereupon 
the legislature interposed and granted to land carriers, by the Carriers Act, 1880, 
fair protection in respect of specified articles unless the customer insured. It 
granted a new right in respect of these articles; in all other respects it left the 
existing rights of a carrier to limit his liability either by special acceptance or 
special contract unaltered, and by s. 4 it was provided that no public notice or 
declaration should limit or affect the common law liability of a common carrier : see 
Walker v. York and North Midland Rail. Co. (16). The carrier’s duty to receive 
and his right to reject, in some cases absolutely, in others conditionally, without 
regard to the will of the customer, and, therefore, without special contract, re- 
mained as before; and although before the Railway and Canal Traffic Act, 1854, it 
was immaterial whether the carrier was said to limit his responsibility by special 
acceptance or by special contract, yet, as that statute, in my view, subjected the 
validity of the conditions imposed by special contract to the contingency of being 
thought just, and of conditions imposed by special contract to that of being signed, 
a discussion which has now become very material was, in the cases occurring in the 
interim between the two statutes, scarcely worth regard. These cases are much 
relied on by the plaintiff, and although in the court below they may be the founda- 
tion of the reasons for the decision, following the decisions of a co-ordinate court, 
in a superior court I hope I may, without impropriety or want of due deference, 
speak of them as I think. 

In Wyld v. Pickford (17) the point arose. The plaintiff brought case for loss of 
maps by a carrier; the plea was that the defendants gave notice to the plaintiff at 
the time of delivery of the maps that they would not be responsible for them unless 
insured, that they accepted the maps on those terms, and that the maps were not 
insured. The plaintiff demurred to the plea, and argued that as there was no 
fraud, the carrier could only limit his liability by special contract, and that the plea 
showed no consent of the plaintiff, and, therefore, no contract. The defendants 
argued that a carrier could limit by special acceptance simpliciter, without the 
consent of the customer, and cited many clear authorities to prove it. The judg- 
ment was that the plea alleging special acceptance without any act of special 
contract was still good, and the ground of the judgment is remarkable. It shows 
that a carrier can only limit his responsibility by a special contract, and as the 
special acceptance in the terms of a notice does limit his liability, it must be 
imagined that the customer agreed with the carrier to forego his right to the 
common law responsibility of the carrier in consideration of the carrier foregoing his 
right to prepayment of the carriage by the customer. The judgment upon this 
point concludes thus (8 M. & W. at pp. 458, 459) : 


“It is objected that there is no express averment that the plaintiff consented 
to these terms, but assuming he did not, the defendant did not accept the maps 
upon any other, and the plaintiff is in this difficulty: he is seeking to enforce 
the obligation upon a common carrier, because he does not refuse to pay the 
price of the carriage beforehand, and if he sued upon a bailment to thé defen- 
dants upon special terms, it must be a bailment upon those terms upon which 
alone they have agreed to accept the goods.”’ 


With great deference I beg to submit that this judgment in some degree recognises 
the right of the carrier to stipulate, with the consent of the customer, and at all 
events it does not establish that a carrier has no right to protect himself if the 
customer refuses consent. Moreover, as the judges from Lorp Hate to Lorp 
TenterpEN have supposed that the right of a carrier to protect himself from the 
extreme obligation of common law by special acceptance; as that right would be 
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nugatory if it depended upon the customer’s consent; and as there is no trace of the 
notion of a contract in consideration of being let off prepayment in this case, as 
before surmised, in my opinion, the judgment, upon the ground of special accep- 
tance simpliciter, as the defendants’ pleader pleaded, and as counsel argued, would 
have better accorded with the tenor of the preceding authorities. 

In Walker v. York and North Midland Rail. Co. (16), the carrier limited his 
responsibility by special acceptance. The judgment was that he was protected 
thereby. The judgment, which placed a protection upon the ground of a special 
contract, or presumed a contract implied by the court, was rather a fiction of law 
for the purpose of doing right to the carrier without clashing with the last case, 
than as a matter of fact. The plaintiff complained of delay in delivering fish; the 
defendants showed a notice served upon the plaintiff that they carried fish at a low 
rate upon the terms of no liability for delay in the delivery, and that they accepted 
the goods upon these terms. The plaintiff, so far from agreeing to the terms of the 
notice, claimed to treat it as null and void. The judge ruled that if a carrier gave 
a notice to a customer of the custom of the carrier, and there was no acquiescence 
or dissent by the customer who sent the goods, that was a ground from which the 
jury might infer the customer’s assent to a special contract in the terms of the 
notice, and so the verdict was for the defendant and the court upheld it. That case 
really affirms that a special acceptance by a carrier may bind the customer, but in 
a circuitous mode from which a jury may infer a contract by the customer contrary 
to his express intention. The cases relating to animals are not to the point, as they 
were special contracts as well as special acceptances: Austin v. Manchester, 
Sheffield and Lincolnshire Rail. Co. (18); and Carr v. Lancashire and Yorkshire 
Rail. Co. (19). 

Then the Railway and Canal Traffic Act, 1854, s. 7, was passed, regulating 
carriage by canals and railways. I submit that when that section became law a 
carrier had some employment imposing conditions upon his common law liability 
by special acceptance, without the consent of the customer to these conditions; and 
a carrier had, besides, the same free capacity to make any other lawful contracts as 
other subjects possess. Construing the statute with reference to this state of the 
law, the defendants’ construction gives full effect to every word in its ordinary 
meaning; it also accords with the context, and the enactment as to contracts has an 
intelligible policy. The plaintiff's construction cannot be true unless the greater 
part of the words have no effect, or the context is violently transposed, or the 
legislature intended what seems to me iniquitous against this class of carriers. 
According to the defendants, the carrier’s right to refuse general acceptance and 
impose conditions by notice, condition or declaration and other special acceptance, 
was in some degree in conflict with the supposed duty to receive whatever he could 
conveniently carry, and the law had not defined the line when the customer could 
sue the carrier in case he had not given anything but a qualified acceptance and so 
imposed unreasonable conditions. Then s. 7 declares that no notice, condition or 
declaration shall restrict his liability unless the condition shall be thought just and 
reasonable by a judge. Notice and declaration without the consent of the customer 
can only operate by imposing conditions. The statute recognises that they may 
still so operate if the conditions are thought just by a judge; and on this view full 
effect is given to the clause relating to conditions. After several clauses upon other 
matters, comes the proviso relating to contracts: ‘No special contract shall affect 
the customer unless signed.’’ A special contract is contrasted with a general con- 
tract, and a bailment to carry with acceptance by the bailee, either absolute or 
qualified, is probably the general contract intended; which bailment creates, by 
operation of law, many duties and rights distinguishable from the contract for or in 
respect of acts to be done, and persons interested therein may sue thereon. Buta 
special contract creates and defines by its own terms the course of duty of the con- 
tracting parties between themselves, the parties being as free to contract as they 
are to use their property in any way that the law does not forbid, and the right to 
contract being the vital essence of trade. According to the defendants this all- 
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important right remains unaltered, except the customer's signature is pre-appointed, 
which shows the only evidence of his agreement. 

Upon this construction all the words operate and the effect is reasonable. 
According to the plaintiff the law before the statute was that a carrier could in no 
way restrict his common law liability unless the customer assented to the special 
contract, so that all the rights of the carrier under the Act would have been defeated 
if the customer had offered to pre-pay the carriage; and he contended for the mean- 
ing of the enactment expressed by Jervis, C.J., in Simons v. Great Western Rail. 
Co. (1), that a carrier may make special contracts binding upon his customers; 
provided they are signed by the customer and thought just by ajudge. But, if the 
enactment relates to contracts only, the words ‘‘notice, condition and declaration”’ 
are unintelligible. If the liability could only be limited by a contract with the 
customer, the words ‘‘notices given by the company”’ and ‘‘conditions given by the 
company’’ are inappropriate. Mutual consent is the first element of contract, and 
the legislature cannot have thought that the assent of one side would create a con- 
tract. The use of different terms for the same idea in the same sentence is the 
essence of confusion; and the plaintiff promotes that confusion in supposing that 
the notices, conditions and declarations, in the first part of s. 7 mean the same idea 
as 1s adverted to by special contracts in the other part. This he does notwith- 
standing the certainty of the legislature in the Carriers Act, 1830, making public 
notices and declarations void, distinguishing them there from special contracts. 
If the legislature never intended to regulate personal notices and declarations, and 
still distinguished them from special contracts, the Sequence of ideas would be 
reasonable, and the use of the words would be apt. The plaintiff’s construction 
Supposes that a proviso, which usually restrains, here operates to enlarge the enact- 
ing clause. Thus, if a meaning is to be gathered from the words and the context, 
they seem to afford many reasons for the defendants’ view, and none for the plain- 
tiff’s. Where one of two constructions is to be chosen, expediency has some weight. 

According to the defendants the carrier may limit his common law liability by 
conditions which are thought just, and the statute tends to give certainty to the law, 
If for it defines it by referring to a judge the doubtful line between the carrier’s right 

to qualify his acceptance and the customer's right to reject the qualification. The 

statute also defines part of the proof required for a special contract. According to 

the plaintiff the intention was that all contracts made by companies for carriage, 

although valid against them absolutely, shall not be enforced for them except upon 

the contingency of a judge thinking them just and reasonable. As to the profit which 
x & carrier would make for carrying, railways like other carriers are perpetually in- 
fested by attempts to overreach them and fraud, which are only to be defeated by 
vigilance in making the contracts, and the protection of the law in enforcing them. 
An intention to make their contracts uncertain appears to have the evil of taking 
from that property that security which belongs to all other property in trade. The 
evil also is greater in proportion as the contingency is uncertain, and the test of 
“Just and reasonable’ in the mind of the person who happens to be the judge is 
peculiarly uncertain. Some judges seem to have thought it just that a carrier 
should always pay for every damage and loss; and other judges seem to have 
thought that just and reasonable as tested by the intuitive perception of right which 
they have themselves. Some judges seem to think that a party to a bargain should 
take care of his own interest, and that, if he chooses to enter into a bargain, he shall 
keep to it: other judges may attempt to question the interest of railways and 
customers respectively, and try the reasonableness of these contracts by this know- 
ledge, but their situation makes this knowledge almost impossible. 

Upon the argument the supposed hardship upon companies was said to be based 
upon the assumption that the carriers had a monopoly. JrErvis, C.J., in Simons vy. 
Great Western Rail. Co. (1), says: 





~_ 





“The monopoly created by railways compels the public to employ them, and 
therefore the legislature has imposed security upon them.”’ 
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It is true that the railway proprietors have produced accommodation so excellent 
that the public prefers it to every other; but that, for that reason, the argument 
against monopoly should be brought against railways is not right. In monopolies 
the seller of a bad article by virtue of his grant compels the buyer to pay too much 
for it; here the buyer chooses the article on account of its goodness, and compels the 
seller to take too little; and the public has granted nothing to railway companies 
without exacting full price; their Acts, and their land, and their works, are all paid 
for, subject to conditions imposed originally; they have the same right of property 
as other owners, and the confiscation of any of these rights is not justified by an 
unfounded imputation of monopoly. The notion that customers of railways require 
protection on account of their incapacity to resist oppression is not more true than 
the notion that a certain large proportion of customers of railway companies stand 
in need of every accommodation which the law offers. 

For these reasons I think that the plaintiff’s construction is wrong, and that a 
special contract binds them, notwithstanding that the judges may think some of 
the conditions are not just or not reasonable. If the plaintiff is right upon the first 
question, then the second arises, whether the condition that the carrier shall under- 
take all risk of conveyance is just and reasonable. This condition does not extend 
to wilful neglect or other misfeasance. The general words respecting the company 
not being responsible are added as explanatory of the express words of the condi- 
tion, and are limited in the same way. ‘This condition is imposed in respect of 
horses, and I can find neither authority nor principle for holding that the defen- 
dants were bound to receive living animals as common carriers. On the contrary, 
in Carr v. Lancashire and Yorkshire Rail. Co. (19), animals are shown not to be 
within the principle which affects carriers’ responsibility. The tempers and habits 
of the animal are probably better known by the owner than by the company, and 
that knowledge is essential to secure safe carriage. The treatment which would be 
harmless to some animals would be fatal to others, and it is more reasonable that 
the owner should be bound to take precaution than the company. If cattle are very 
wild, they may break out of the truck which would confine a tamer creature: 
Chippendale v. Lancashire and Yorkshire Rail. Co. (20). So if a horse is vicious 
he may kick down the partition which would be strong enough for a quieter animal : 
Shaw v. York and North Midland Rail. Co. (21). If the owner chooses to employ a 
railway instead of a road, what principle of justice or reason makes it wrong for the 
company to stipulate that the owner should take the risk? It is absurd to suppose 
that the question would depend upon a mercantile calculation of whether a payment 
of 2d. per mile per horse, to include a place for a man, is sufficient to pay for the 
risk of the journey, as well as the conveyance; and it is equally absurd to suppose 
that that calculation would be within the judicial cognisance of a judge. Probably 
no judge knows what labour, skill and capital have been laid out in transmitting 
these horses, and what profit ought to be realised to make a prudent investment of 
capital, and what rate of profit 2d. per mile per horse is likely to give if the owner 
takes the risk. Unless he has that knowledge he has not the data required for 
determining the bargain made by the plaintiff with the company to be so unjust as 
that he shall be allowed to break it off, and to put upon the company a liability 
which they had agreed not to take. But even if this general proposition cannot be 
maintained, here the plaintiff had the option of two conveyances, one at a higher 
price than the other, and if he chooses to take the lower price, and with it the 
greater risk, it is unreasonable and unjust in him to cast upon the company a loss 
which might not have occurred if he had taken the more expensive accommodation. 
I, therefore, answer the second question in the affirmative, adding that, in my 
opinion, the defendants are entitled to judgment. 


May 17, 1859. WILLIAMS, J.—I will deliver the judgment of the Judges who 
heard the arguments, with the exception of my brother ERLE, who has already 
delivered his judgment. Two questions were raised in this case: First, whether 
the clause of s. 7 of the Railway and Canal Traffic Act, 1854, making void all 
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notices, conditions and declarations made and given by the company limiting their 
liability, unless such as the court or the judge trying the cause may adjudge to be 
just and reasonable, extends to cases where a special contract has been signed in 
conformity with the subsequent provision in the section; secondly, whether, sup- 
posing it does extend, the conditions contained in the special contract in question 
ought to be adjudged just and reasonable. 

As to the former of these questions, the argument which the subject admits 
appears to have been exhausted by the judges who gave their opinions in Peek v. 
North Staffordshire Rail. Co. (2), and it is sufficient for us to say that, having 
fully considered them, as well as the able arguments of the counsel in this court, 
we agree with the opinion expressed by Jervis, C.J., in Simons v. Great Western 
Rail. Co. (1) (18 C.B. at pp. 829, 830) that the true construction of the Act, and 
the result of the provisions is this, namely, that 


‘the company may make special contracts with their customers, provided they 
are just and reasonable, and signed. And whereas the monopoly created by 
railway companies compels the public to employ them in the conveyance of 
their goods, the legislature has thought fit to impose a further security that the 
court shall see that the conditions or special contracts are just and reasonable.”’ 


In effect, before the statute every case in which a special limited liability was 
substituted for the general common law obligation of the carrier, whether by notice 
acquiesced in or document signed by the customers, was one of special contract, 
and the statute is to be construed with reference to that state of the law. It re- 
mains, therefore, to consider whether the condition or special contract in the case 
before us is just and reasonable; and we are of opinion that it is not. In order to 
bring the defendants within its protection, it is necessary to construe it as excluding 
responsibility for loss occasioned not only by all risks of whatever kind directly 
Incident to the transit, but also for that caused by the insufficiency of the carriages 
provided by the defendants, though occasioned by their own negligence or mis- 
conduct. The sufficiency or insufficiency of the vehicles by which the company are 
to carry on their business is a matter, generally speaking, which they and they 
alone can and ought to have the means of fully ascertaining, and it would, we think, 
be not only unreasonable but mischievous if they were to be allowed to absolve 
themselves from the consequence of neglecting to perform properly that which 
seems entirely to belong to them as a duty. It is unreasonable that the company 
should stipulate for exemption from liability for the consequences of their own 
negligence, however gross, or misconduct, however flagrant; and that is what the 
condition under consideration professes to do. That condition is, therefore, void. 
and the case stands simply on the ground that the plaintiff has employed the de- 
fendants to carry his horses safely, and that they have used an inefficient and 
improper vehicle for that purpose, whereby the horses have been injured. 

This being the opinion of the majority of the court, the judgement of the Exchequer 
must be reversed, and judgment given for the plaintiff. This is the opinion of 


myself, CROMPTON, CROWDER, and WILLES, JJ. 


Appeal allowed. 
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HALL v. WRIGHT 


[Court or ExcHrqurer Cuamper (Pollock, C.B., Williams, Crowder and Willes, JJ., 
Martin, Bramwell and Watson, BB.), February 2, 4, November 26, 1859] 


[Reported E.B. & BH. 765; 29 L.J.Q.B. 48; 1 iL. 7. 230; 
6 Jur.N.S. 193; 8 W.R. 160; 120 E.R. 695, Ex. Ch.] 


Breach of Promise—Defence to action—lIllness of defendant—Danger to life by 
going through marriage ceremony or consummating marriage. 

In an action for breach of promise of marriage the defendant pleaded that 
after the agreement to marry and before any breach thereof he became, and 
still was, so ill with consumption of the lungs that he was incapable, without 
great danger to his life, of going through the marriage ceremony or of consum- 
mating the marriage. 

Held by Wiiurams, J., Martin, B., Crowper, J., and Wises, J. (PoLtocx, 
C.B., Bramwe.i, B., and Watson, B., dissenting) that those facts did not 
constitute a good defence to the action. 


Notes. Explained and Applied: Brown v. Royal Insurance (1859), 1 HE. & E. 
853. Followed: Baker v. Cartwright (1861), 30 L.J.C.P. 864. Doubted: Cavell v. 
Prince (1866), 4 H. & C. 868. Distinguished: Boast v. Firth. (1871), L.R. 4 C.P. 1. 
Considered : Robinson v. Davison, [1861-73] All E.R.Rep. 699; Jefferson v. Paskell, 
[1914-15] All E.R.Rep. 156; Gamble v. Sales (1920), 86 T.L.R. 427. Referred to: 
Beachey v. Brown (1860), E.B. & E. 796; Parkins v. Scott (1862), 1 H. & C. 153; 
Taylor v. Caldwell, [1861-73] All E.R.Rep. 24; Turner v. Goldsmith (1891), 60 
L.J.Q.B. 247; Nickoll v. Ashton, Edridge & Co. (1900), 5 Com. Cas. 252; Krell v. 
Henry, [1903] 2 K.B. 740; Joseph Constantine Steamship Line, Ltd. v. Imperial 
Smelting Corpn., Lid., [1941] 2 All E.R. 165. 

As to defences to actions for breach of promise, see 19 Hatspury’s Laws (8rd 
Edn.) 771-778; and for cases see 27 Diarst (Repl.) 29-33. 


Cases referred to: 
(1) Greenstreet (falsely called Cumyns) v. Cumyns (1812), 2 Hag. Con. 382; 2 
Phillim. 10; 161 E.R. 761; 27 Digest (Repl.) 270, 2163. 
(2) Sparrow (falsely called Harrison) v. Harrison (1841), 3 Curt. 16; 163 E.R. 
638; affirmed sub nom. Harrison v. Harrison (1842), 4 Moo.P.C.C. 96, P.C. ; 
27 Digest (Repl.) 278, 2224. 
(3) Rey. Millis (1844), 10 Cl. & Fin. 534; 8 Jur. 717; 8 &.R. 644, Ia 
Digest (Repl.) 45, 232. 
(4) Paradine v. Jane (1647), Aleyn, 26; Sty. 47; 82 E.R. 897; 12 Digest (Repl.) 
AIT, 3236. 
(5) Barker v. Hodgson (1814), 3 M. & 8. 267; 105 E.R. 612; 12 Digest (Repl.) 
$33, 2579. 
(6) Chamberlaine v. Williamson (1814), 2 M. & S. 408; 105 E.R. 433; 27 Digest 
(Repl.) 26, 38. 
(7) Lowe v. Peers (1770), 4 Burr. 2225; Wilm. 364; 98 E.R. 160; 12 Digest 
(Repl.) 278, 2131. 
(8) Woodhouse v. Shepley (1742), 2 Atk. 585; 26 E.R. 721, L.C.; 27 Digest 
(Repl.) 86, 133. 
(9) Leeds v. Cook (1803), 4 Esp. 256, N.P.; 27 Digest (Repl.) 31, 78. 
(10) Atchinson v. Baker (1796), Peake, Add. Cas. 103; 27 Digest (Repl.) 31, 83. 
(11) Hochster v. De La Tour (1853), 2 EH. & B. 678; 22 L.J.Q.B. 455; 22 L..T.Oc8s 
171; 17 Jur. 972; 1 W.R. 469; 1 C.L.R. 846; 118 E.R. 922; 12 Digest (Repl.) 
377, 2960. 
(12) Avery v. Bowden (1856), 6 E. & B. 953, 962; 26 L.J.Q.B. 3; 28 L.T.0.8. 145; 
3 Jur.N.S. 238; 5 W.R. 45; 119 E.R. 1119, 1122, Ex. Ch.; 12 Digest (Repl.) 


381, 2978. 
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(183) Hadley v. Clarke (1799), 8 Term Rep. 259; 101 E.R. 1877; 12 Digest (Repl.) 
459, 3426. 

(14) Atkinson v. Ritchie (1809), 10 Kast, 580; 103 E.R. 877; 41 Digest 464, 2955. 

(15) Lawrence v. Twentiman (1611), 1 Roll. Abr. 450, pl. 10; 2 D’Anvers Abr. 84, 
pl. 10; 12 Digest (Repl.) 419, 3246. 

(16) Thornborow v. Whitacre (1705), 2 Ld. Raym. 1164; 6 Mod. Rep. 305; 8 Salk. 
97; 92 E.R. 270; 12 Digest (Repl.) 418, 3240. 

(17) Walton v. Waterhouse (1672), 2 Wms. Saund. 415 c. 


Also referred to in argument: 
Wild v. Harris (1849), ante, p. 418° 7 C.B. dues | Dow. & li 4 1s foe 2. 
297; 13 L.T.O.8. 283; 18 Jur. 961; 137 E.R. 395; 27 Digest (Repl.) 28, 14. 
Mortimer v. Mortimer (1820), 2 Hag. Con. 310; 161 E.R. 753; 27 Digest (Repl.) 
414, 3432. 
Sparrow v. Sowgate (1621), W.Jo. 29; Win. 61; 82 E.R. 16; 27 Digest (Repl.) 
215, 1647. 

Williams v. Lloyd (1628), W.Jo. 179; 82 E.R. 95; 3 Digest (Repl.) 66, 76. 

Appeal against a decision of the Court of Queen’s Bench, discharging a rule nisi, 
granted pursuant to leave reserved at the trial, to enter the verdict for the plaintiff 
on a plea on which at the trial the verdict was directed by the judge to be entered for 
the defendant. 

The declaration stated that on April 15, 1855, the plaintiff and the defendant 
agreed to marry one another within a reasonable time in that behalf, and, although 
a reasonable time for the marriage had elapsed and the plaintiff had always been 
ready and willing to marry the defendant, he had neglected and refused to marry 
her. In his defence the defendant said that after the agreement to marry and 
before any breach thereof he became, and thenceforth had been, and still was, 
afflicted with dangerous bodily disease which had occasioned frequent and severe 
bleeding from his lungs, by reason of which disease he became and stil] was incapable 
of marriage without great danger to his life, and, therefore, unfit for the married 
state, whereof the plaintiff had notice before the commencement of the action. The 
action came on to be tried before Err, J., at the sittings in London after Michael- 
mas Term, 1857, when evidence was given that the defendant had been attacked 
with bleeding of the lungs in 1855, and that in the autumn of 1856 he was far 
advanced in consumption. The medical witnesses expressed it as their opinion that 
at that time it would have been dangerous to his life to have married, and that any 
excitement would renew the hemorrhage and in all probability prove fatal. It did 
not appear that the defendant knew of his real state, but there was no evidence of 
his having informed the plaintiff of it. On this issue the jury found for the 
plaintiff except as to the allegation that the plaintiff had notice before the com. 
mencement of the action of the defendant’s condition. They assessed the 
damages at £100 contingently. Thereupon the verdict was entered for the defen- 
dant on this issue, leave being reserved for the plaintiff to move the court that 
the verdict on that issue be entered for the plaintiff. On Jan. 12, 1858, the plain- 
tiff obtained a rule to show cause why the verdict obtained in the cause should not 
be set aside, and a verdict entered for the plaintiff for £100 damages. On June 11, 
1858, the Court of Queen’s Bench discharged the rule. Lorp CAMPBELL, C.J., and 
Crompton, J., were of opinion that the plea on this issue was not in excuse or 
suspension of the performance of the promise, that the contract to marry was not 
dissolved by the circumstances alleged in the plea, and that the plea was, therefore, 
bad. Further, that, if the plea was to be taken as pleaded, by way of excuse only, 
without treating the contract as dissolved, it was bad for not averring that before 
or at the expiration of a reasonable time the defendant gave the plaintiff notice of 
his state of health. Wuicurman and Ertn, JJ., were of opinion that the plea did 
not admit any breach of the contract as alleged in the declaration, but showed Py 
state of circumstances existing down to the time of plea pleaded which justified 
the defendant’s refusal to marry, and that it was a good plea without any averment 
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ol notice to the plaintiff. Crompron, J., as junior judge, withdrew his judgment, 
and, consequently, the rule was discharged. The plaintiff appealed. 


Mellish (J. R. Davison with him) for the plaintiff. 
Edward James (Henderson with him) for the defendant. 


Cur. adv. vult. 


Nov. 26, 1859. The following judgments were read. 


WATSON, B.—This was an appeal from a judgment of the Court of Queen’s 
Bench, which judgment was for the defendant. The question turns on a special 
plea. The action was for breach of promise of marriage, in which the declaration 
alleged that the defendant promised to marry the plaintiff within a reasonable time, 
that a reasonable time had elapsed, and that the defendant had refused. The plea 
was that after making the agreement, and before any breach thereof, the defendant 
became and was, and henceforward hitherto had been, and still is, afflicted with 
a dangerous bodily disease which has caused frequent and severe bleeding from his 
lungs, by reason of which disease the defendant then became and still was incapable 
of marriage without the greatest danger to life, and, therefore, unfit for the married 
state, whereof the plaintiff had notice. 

In the argument at the Bar in this court, and at the Bar and on the Bench of the 
court below, much discussion took place as to what was the meaning and effect of 
the plea. The plea is an excuse, namely, that before breach, and up to the time of 
the commencement of the action, the defendant was afflicted by a dangerous bodily 
disease, and was, therefore, ‘‘incapable of marriage,’’ and, therefore, ‘‘unfit for the 
married state.’’ The plea does not properly confess any breach of the promise. 
The question before us arises after verdict, and every intendment is to be made 
so as to support the plea, if possible. The terms are twofold. ‘‘Incapable of mar- 
riage’’ may mean two things—either incapable of going through the ceremony of 
marriage, or incapable of performing the functions required in the married state. 
In either view of the question I think the plea good. Certainly these words may be 
considered to apply to the ceremony of marriage, and then the defendant is not to 
pay damages by reason of a physical inability. The latter words, ‘‘unfit for the 
married state,’’ are not by any means dubious. If it means the want of that which 
is, as LorpD STOWELL expresses it, ‘‘a competency to perform the duties which the 
married state requires’: Greenstreet (falsely called Cumyns) v. Cumyns (1) then 
the words ‘‘fit’’ or ‘‘not fit’? seem to be the apt words to express this state in 
proceedings in the ecclesiastical court: Sparrow (falsely called Harrison) v. Harri- 
son (2). Marriage, according to our law, as decided in the House of Lords, was a 
contract requiring a religious ceremony to its validity: R. v. Millis (3). According 
to the Rubric, the parties are to declare at the altar that there is no lawful impedi- 
ment to the marriage, and that is with reference to the object and purposes of 
marriage as therein stated. This is declared to be the law of the Church. Here the 


parties in this case could not, without a falsehood, make such a solemn declaration. - 


It would be no answer to say that, by modern legislation, the parties are relieved 
from going through the services of the Church of England. We are now declaring 
what the law is as to the contract of marriage. Supposing this marriage being per- 
formed, the wife may at any distance of time, presently, or at a future time, crave 
a decree declaring the marriage to be void. It seems to be strange that a man is 
liable in damages for not doing that which is against law, human and divine. 

The real ground of my opinion is that this contract is, like many other contracts 
incident to the statute, subject to conditions; among others, that the parties remain 
in health to undergo the ceremony, do not become unfit, and that the circumstances 
should not render it contrary to law. It was conceded on the argument, and in 
the court below, that insanity of mind would be an excuse, and that the insane 
person would not be responsible in damages. If so, why not insanity of body? In 
each case, as alleged, he is to answer in damages for not marrying. In each case 
the marriage is void. In each case it is no act of the defendant, but the act of 
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God. It is not a dissolution of the contract except at election, such as a man re- 
fusing to marry on the score of the want of chastity of the intended wife. With 
this view of the plea it is clear that the allegation of notice was unnecessary, and 
need not be proved. In this declaration it is said the defendant ‘‘refused to marry.”’ 
That is explained by this, that this by itself constituted no breach before the defen- 
dant’s illness, and it shows that before a reasonable time had elapsed he was 
attacked by disease. If so, then a reasonable time had not elapsed. The term 
‘reasonable time’’ refers to health under all the circumstances. 

The cases cited in the court below have little or no application, in my view of 
the case—namely, Paradine v. Jane (4), a covenant to repair a house; or, Co. Lrrv. 
209, a, to enfeoff a stranger; or to load a ship, Barker v. Hodgson, (5). In these and 
in all like cases, the covenantor or promisor agrees to do the acts, or the acts shall 
be done conditionally, and, at all events, that for them he is liable if living, or his 
real or personal representative, as the case may be, having assets. It is clear that, 
in one respect, death dissolves the contract to marry: Chamberlaine v. Williamson 
(6). The performance of such contracts is still subject to be excused by subse- 
quently becoming illegal. An argument much relied on is that this promise might 
have been made with a knowledge of the defendant's infirmity. To this there were 
two answers: first, the infirmity arose after the promise of marriage; secondly, it 
must, from the declaration, be taken to be a contract of marriage of the ordinary 
kind, with all its usual obligations and incidents. If it had been otherwise it should 
have been so alleged. For these reasons I think the judgment of the court below 
should be affirmed. 


BRAMWELL, B. (read by Martin, B.)—In this case the verdict should be 
entered for the defendant, if so much of the plea as is proved is an answer to the 
breach of contract complained of. The averment of notice was not proved, but that 
is immaterial unless the plea with or without it is bad. It is good if it justifies 
the breach complained of. It is good, therefore, if it justifies the not marrying 
(for a refusal to marry is not marrying) at the time when but for the reason allezed 
the defendant ought to have married. What are the consequences whether the 
contract is rescinded, or whether the defendant is liable to marry at some other 
time, or what else may result, I will advert to hereafter. At present the question 
is, Does the plea justify the particular breach alleged ? 

The plea alleges that before and at the time of the breach the defendant was 
afflicted by bodily disease, which made him incapable of marriage without creat 
danger of his life and unfit for the married state. The question was at first argued 
as to this point of unfitness for sexual intercourse. But counsel for the defendant 
said if meant, and it appears from the judgment of Erur, J., that it meant, not only 
that, but also an incapacity to bear the fatigue and excitement of the matriage 
ceremony. It was proved to be true in both these meanings. I think either matter 
a justification for not marrying. But it is hecessary to examine both, as some seem 
to consider the plea merely to mean unfitness for the ceremony of marriage; others 
the other unfitness I have mentioned. As neither fraud nor illegality is alleged, 
the excuse for not performing the contract must be found in the terms of the 
contract itself. The plea, therefore, assumes that it is a term of the contract 
declared on that, in the event named in the plea, the defendant should be excused 
from marrying, and as there is no reason why such term should be in this particular 
contract, unless it is in all such contracts, the question is reduced to this—is it 
a term in an ordinary agreement to marry that, if a man from bodily disease 
cannot marry without danger to his life, and is unfit for marriage from the cause 
mentioned at the time appointed, he shall be excused marrying then? The plea 
assumes itis. I think it is. 

Of course, [ admit the parties might stipulate otherwise, but if they do not, I 
think they are implied terms of the ordinary contract. I quite agree that where 
parties can make their own terms, the law ought not, rightly, to imply any. But 
there are instances in which it is done from the necessity, or almost necessity, of 
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the case, and if it is reasonable to do it, it is no contract to marry. Consider 
how it is made, and how it is proved—made without formality, usually without 
witnesses; perhaps without the word itself having been used, cr any word of con- 
tract; an undertaking between the parties rather than a bargain come to; at least 
very often in a state when the feelings are much excited; proved by a variety of 
acts and conduct which assume the contract to exist. It seems unreasonable to 
deal with it as with a contract for the sale of goods, or other business transaction, 


though no doubt the same principle governs both. In Lowe v. Peers (7), Lorp 
MANSIELD said (4 Burr. at p. 2230): 


“All these contracts should be looked on (as Lorp Harpwicxe said in Wood- 
house v. Shepley (8)) with a jealous eye. ... These engagements are liable to 
many mischiefs—to many dangerous consequences.”’ 


These mischiefs and danger would be greater if the engagement was taken to be 
unconditional and unqualified. That terms are implied in contracts is admitted: 
contracts for personal service for matters dependent on personal capacity, as to 
write a book or paint a picture, are conditional on the continuance of the ability 
mental and corporal to perform them. This very contract to marry has an implied 
condition that the woman shall continue chaste; other instances may be given. 
Similar conditions make one think that such conditions, as the plea assumes are to 
be imphed in the ordinary contract to marry. Surely if a man said to a woman: 
‘I have promised to marry you, I must and will, but will never hve with you 
or treat you as a wife,’’ he would not be offering, but refusing to perform, his con- 
tract: Leeds v. Cook (9). The contract is a contract to marry and perform the 
duties of marriage. 

I think it better to recognise what we all know exists, and to assume it exists 
for a good purpose, than to affect to ignore it. Besides, there is abundant warranty 
for so doing. The marriage of an impotent man is null; and two of the three 
reasons for matrimony given in the marriage service involve a capacity for sexual 
intercourse. Can it be doubted, then, that, if death were the certain result of the 
fatigue and excitement of the ceremony, the defendant would be excused, or that 
impotency supervening on the promise would excuse him? Could he be bound, in 
performance of his promise, to commit suicide, or go through a ceremony which 
would be a nullity? But if the certainty of a fatal result would excuse, so would 
great danger of it. If impotency would, so surely should great danger; death from 
the exercise of capacity, more so. But to possess the lawful means of gratifying 
a powerful passion, with the alternative of abstaining or perilling life, is indeed 
‘to incur the risk of intense misery instead of mutual comfort’’; and it does seem 
to me, with great respect, a great mistake to lose sight of these considerations and 
suppose happiness can be procured in such a marriage by the gratification of an 
innocent desire to enjoy the consortum vite with a man, obtain rank and station as 
his wife, and be dowable of his lands. Moreover, am I to think only of the woman 
and not of the man who might object that her wishes, however innocent, were very 
‘unreasonable towards him, in wishing him to put himself in the temptation of 
perilling his life, and he might even doubt the innocence of such a desire, certainly, 
of wishing him to go through a ceremony which might be fatal to him. 

This suggests the following. If the man is not excused, but bound, is the woman 
bound in such a case? Impossible, one would think. But if not, it must be on 
account of some implied condition in the contract. It is not as though the man 
was in default. She could not refuse to marry in such a case on the ground that 
he had broken his contract by not continuing fit for marrying, for, if so, she might 
not only refuse to marry him, but might maintain an action against him for becom- 
ing unfit. That cannot be. He does not thereby break his contract. Yet she is 
excused. If so, so must he be, for if without default of one party to the contract the 
other has a right to refuse to perform on the happening of a certain event, it must 
be assumed, till the contrary appears, that the right is common to both. If in such 
a case she could rely on an implied condition to excuse her marrying him, why may 
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not he on one to excuse his marrying her? The contract of marriage has been 
assimilated to those to which it bears no resemblance. A man contracts to build 
a ship, and cannot. Well, that is his misfortune; a loss will be sustained by him 
or the shipowner, and it is convenient that, if he puts no condition on his contract, 
none should be implied; and that, if his contract is unconditional, he should bear the 
loss consequent on his nonperformance. If go, also of a contract to sell corn. But 
in the case of a contract to marry with supervening impotency, there is a loss which 
must fall on both, whether the contract is fulfilled or not. It seems to me, then, 
that sexual intercourse is contemplated by parties who agree to marry as an essen- 
tial part of their engagement. The inability for it in one party is an excuse from 
performance by the other—that, where such excuse exists without any default in 
the disabled party, it is contrary to principle to hold that an option is given to the 
other; consequently that the right of secession in such a case is mutual. 

The authorities are in favour of this view: Poruter, Tratte pu Martace (part 2, 
ce. 1, Art. 7, s. 61). But it is said his authority is impaired by his adding as a cause 
of dissolution, 


‘‘a derangement of fortune, which put him out of condition to be able to support 
the charges of the marriage which he had promised to contract.” 


I own I see nothing unreasonable in this, nor anything very different from our law. 
People who agree to marry, not having the means, agree with the implied condition 
to wait till they have them—the legal expression of which is that their engagement 
is to marry in a reasonable time, and that does not arrive till their means are 


_ sufficient. Suppose, after the engagement, poverty falls on them: that is an excuse 


for not immediately marrying. Is it reasonable that the woman should wait till 
the man becomes able to maintain her? This reasoning may be wrong; still there 
is PotHter’s authority direct on the question in hand. Then there is the opinion 
of Lorp Kenyon, in Atchinson v. Baker (10), cited and approved in 1 Parsons on 
Contracts, 550. Paradine v. Jane (4), and similar cases cited for the plaintiff, 
are misapplied. They beg this question. No doubt, if the contract made by the 
parties is unconditional, death or disease is no excuse, but the question in this 
case 1s whether the contract is not conditional on the continuance of life and health. 
Why, if the defendant died before breach, could not his executors be liable? The 
answer is because he has not undertaken to live; neither has he to continue compe- 


_ tent in health; and the one is as much a condition of matrimony as the other. 


[By the Law Reform (Miscellaneous Provisions) Act, 1934, s. 1, an action for 
breach of promise survives against or for the benefit of a party to the action.] This 
disposes of Barker v. Hodgson (5). Lorp ELLensporovacn’s remark (8 M. & S. at 
p. 270), “‘Perhaps it is too much to say that the freighter was compellable to load 
his cargo,’’ does not mean he was excused from so doing, for the plaintiff recovered 
in respect of the defendant not having done so. The damages were for breach of the 
covenant to do it. What Lorp ELLenporovucH means, I imagine to be that the 
defendant was not compellable or would not have had specific performance enjoined. 

It is to me unintelligible how, if the man is not bound to perform the contract, 
he can be liable to pay damages for its non-performance. But it is said notice 
ought to have been given to the plaintiff. In point of right feeling I agree; but 
the parties here are at law with each other. The defendant says: “‘I have a legal 
answer to your legal demand.’’ As a rule, a man is not bound to say why, and I 
See no reason why he should be in this case of a contract to marry. It may be 
the defendant communicated to the plaintiff in the most delicate way an objection to 
marry, but refused to say why. If she chooses to go to law with him, as on a bar- 
gain, she must abide by the rules of law applicable to all cases of bargains and 
contracts. J understand the opinion of Crompton, J., to be rather as above 
expressed, with this difference: he thinks that, at the utmost, all the defendant 
was entitled to do was to rescind the contract. But, if so, I think the plea is good. 
When is he to rescind? If a contract gives a right to rescind it, but expresses no 
time for rescinding, it need not be done till the time arrives for performance; no 


740 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


previous notice need be given. In truth, such a right to rescind is a right to say A 
‘‘no’’ when the time arrives for performance. It may be that a person who rescinds 
must give notice; but when? He does give notice when he refuses; is he bound 
to give it earlier—if so, why? In the not very probable case of the lady going to 
the altar without previous arrangement, surely he might, if afflicted as the defen- 
dant is, fairly send word, in answer to the invitation to join her, that he would not. 
In the more probable case of some previous request, he refuses when it is made; 
in other words, till he refuses there is no breach of contract, and when he refuses, 
he by so doing gives notice that he will not perform. Is he bound to say why? 
I cannot understand why he is. No doubt, if after his disability arises he goes 
on with the engagement, he may well be bound, as that would be evidence that the 
original contract was not conditioned as I think ordinary contracts to marry are, or 
would furnish evidence of a fresh contract. Further, if it is said that the facts 
proved only justify a postponement of marriage, I think the plea good. The plain- 
tiff complains the defendant refused: the defendant says, ‘‘When I did, I had a 
sufficient reason.’’ I do not understand the breach to be ‘‘you refused, and refused 
for ever.’’ I do not understand such a breach in point of law. I do not under- 
stand what is meant by a plea ‘‘in excuse or suspension of the performance,’ as 
distinguished from ‘‘or in discharge of the promise.’’ Hochster v. De La Tour (11) 
turns on the relation of master and servant. If I contract to do a thing and am 
sued for not doing it, it is a good defence to say the time for doing it has not arrived, 
and I take it it would be a bad replication to say, ‘‘True, but you said you would”’: 
see Avery v. Bowden (12). 

The plaintiff can only be entitled to recover on these pleadings and proof on the | 
ground that the asserted and proved incompetency is no ground for refusing to KE 
marry when the request so to do is made. I am of opinion it is. In short, the | 
defendant here says: ‘‘You complain I refused; I admit that I did so for a good | 
reason, namely, my performance was conditional on my continuing in a competent 
state, and I ceased to be so.’’ If the plaintiff meant to say the contract was not 
so conditioned, she should have given evidence, in my opinion, that the contract in | 
this case was not of the ordinary contract to marry. If she meant to say there was f| 
a new contract evidenced by the engagement continuing after the disability was 
known, she should have new assigned. But if she relies on and proves the common 
contract only, it is, in my opinion, a good answer to prove that the defendant, when 
he refused, laboured under either of the infirmities mentioned in this case. Tia 
am to say whether I think the contract ended by such an event, I say I do, and on 
this ground—that it is so vitally for the benefit of both parties that that should be ¢ 
the agreement between them, that common sense requires it to be so imphed. The 
disability of the defendant, if not incurable, was one of indefinite duration, and of a 
lasting character. Had it been that he broke a leg, or was afflicted with a fever 
which disabled him from marriage at the time appointed, I should have thought 
him not liable to an action for not marrying then, but bound to marry on his 
recovering. This last consideration seems to me to suggest an argument in favour } 
of the contract being conditional as suggested, for in ordinary contracts, if not 
liable at the day appointed, the person would not be at another time; but in this 
contract it is absurd to suppose that, if a day was named for a marriage, and the 
man broke his leg, was ill of a fever, lost a parent, or from some other consideration 
of health or decency could not marry on the day in question, he would either be | 
liable to an action, or wholly discharged from the promise to marry. The same I 
good sense and convenience which would reject such a conclusion would, in my 
judgment, require that the contract should be construed with the conditions I 
attach. For these reasons, as well as those of WicuTman, J., and Erts, J., I think 
the judgment of the court below should be affirmed. 

















WILLES, J.—I am of opinion, for the reasons stated at large by Lorp CAMPBELL 
in the court below, that the judgment therein given against his Lordship’s opinion, 
and that of Crompton, J., ought to be reversed, and judgment given for the plaintiff 
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for the damages assessed in her favour by the jury, with costs. This is not a case 
of impotency, and I need give no opinion upon such a case. The law is clear upon 
the point that only impotency, permanent and incurable, such as that which results 
from the loss of one of the necessary organs of generation, constitutes an impedi- 
ment to marriage, and not that which may be temporary or curable. The contract 
in this case, as stated by the plaintiff in the declaration, is admitted by the defen- 
dant in his plea to be an unconditional contract, and, being in terms an uncondi- 
tional one, it is guesswork, not construction, to read it as conditional. Its perform- 
ance 1s not impossible, and it is not enough to show, in analogy to an action upon 
a contract, that its performance is inconvenient, or might be dangerous. The 
delicacy of health alleged as an excuse is the man’s misfortune, not to be visited, 
beyond what is inevitable, upon the woman. If either party is to have the option 
of breaking off the match, it ought to be the woman. The court have no right to 
say what is best for her. If the man were rich or distinguished, and the woman 
mercenary or ambitious, she might still desire to marry him for advancement in 
life. I do not sympathise with such a woman, if any there be. But this is not 
a question of sentiment; if it were, I might put the case of a real attachment, 
where such an illness as that stated in the plea supervening might make the woman 
more anxious to marry, in order to be a companion and the nurse, if she could not 
be the mistress, of her sweetheart. For these reasons I think the judgment of 
the court below ought to be reversed, and judgment given for the plaintiff. 


CROWDER, J.—The question in this case is whether the plea affords any legal 
answer to the declaration, and I am of opinion that it does not. The declaration 
is upon a contract to marry, and avers the breach of that contract by not marrying 
in a reasonable time. The plea, as I understand it, admits the breach as alleged in 
the declaration, but sets up an excuse for it, and the question to be decided is 
whether that excuse is a legal answer to the declaration. J think that it is quite 
impossible to construe the defendant's plea as alleging any physical impossibility to 
go through the ceremony of marriage, or any physical incapacity to perform the 
duties of marriage. Whether, if such allegations had existed, they need have 
afforded any answer to the declaration, I do not think it necessary in this case to 
decide, and I abstain from giving any opinion upon that point. But I am of 
opinion that it is no excuse for the breach of a promise to marry that the perform- 
ance of the conjugal duties need be attended with danger to the defendant’s life. 
Such a state of illness renders it matter of the greatest prudence on his part to 
break his contract, and to pay such damages as the jury may award against him 
for the breach, but, in my opinion, it is no legal answer to this action. I desire 
to refer to the arguments and reasoning of Lorn Camprety in the court below, as 
conclusive in my mind upon this view of the case. It would be idle for me to repeat 
them, and I think, therefore, the judgment should be for the plaintiff below. 








MARTIN, B.—This is an appeal from the judgment of the Court of Queen's 
Bench. The action is for a breach of promise to marry. The declaration is in the 
common form, alleging a promise to marry within a reasonable time. Among other 
pleas, the defendant pleaded that before breach he became, and was, and is, 
atflicted with a dangerous bodily disease which occasioned frequent and severe bleed- 
ing from the lungs, by reason of which disease he became and was, and fs, incapable 
of marriage without great danger to his life, and, therefore, unfit for the marriage 
state; whereof the plaintiff before action (not before breach) had notice. Issue was 
joined upon this plea. The cause was tried before Erte, J., and the jury found 
that all the averments in the plea were proved, except that as to notice. The judge 
directed the verdict to be entered for the defendant, giving the plaintiff leave to 
move to enter it for her. The other issues were found for the plaintiff, and the 
damages assessed contingently at £100. A rule was obtained to enter the verdict 
for the plaintiff; and after argument the court were equally divided, Lorp Camp- 
BELL and Crompton, J., holding the plea bad, in which case, the averment in it not 
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being proved, the plaintiff would be entitled to have the verdict entered for her, 
while Wicurman, J., and Eruz, J., thought the plea as proved good. Cromp- 
TON, J., being the junior judge, gave way for the purpose of this appeal, and the 
plaintiff’s rule was discharged. 

I agree with Lorp CamppeLtt and Crompron, J., and think the plea not good. 
The law of England permits an action to recover damages for the breach of the 
promise to marry although I am aware that many persons think such an action 
should not be allowed. The action is not for the specific performance—a suit which | 
apprehend no court in this country would entertain—but for damages for the non- 
performance of the contract. The plea is one in confession and avoidance of the 
facts alleged in it (exclusive of the notice to the plaintiff). The defendant ought to 
excuse or justify the breach. The judges of the Court of Queen’s Bench do not seem 
to have been agreed as to the exact meaning of the plea. But, to put it in the 
most favourable way for the defendant, it may be assumed that the promise to 
marry involves the promise to consummate the marriage, and that the incapacity 
and danger to life mentioned in the plea has been caused by an inevitable mis- 
fortune, without any act or conduct of the defendant conducing to it. 

The general rule upon the subject is that when a person by his own contract 
creates a duty or charge upon himself, he is bound to make it good if he may, notwith- 
standing any accident by inevitable necessity, because he might have provided 
against it by his contract: Paradine v. Jane (4), cited and acted on in Hadley v. Clarke 
(13), and Atkinson v. Ritchie (14): see also Comyns’ Dienst ‘‘Assumpsit’’ G.; and 
I know of no authority, except it be Lawrence v. Twentiman (15), having any ten- 
dency to shake it, or to show that such a state of facts as alleged in the plea is an 
answer to an action for pecuniary damages for the breach of a contract to marry. 
I think it very much better to adhere to the rule than to create an arbitrary excep- 
tion, for which, no doubt, plausible reasons may be given. To admit exceptions 
of this kind utterly destroys the certainty of law, and, in my opinion, is inconvenient. 
But in the present case what the defendant promised to do was to marry the 
plaintiff, and this he could have done. It is quite consistent with the averment in 
the plea that the incapacity and danger to life may have been caused by the defen- 
dant’s own acts or conduct, and a case will rightly suggest itself where, after an 
agreement to marry, an incapacity to consummate marriage and danger to life in 
attempting to do so might arise in which it would seem absurd to suppose that 
damages could not be recovered. The supposed objection of the plaintiff would be 
the grossest aggravation of the cause of action. 

As to Lawrence v. Twentiman (15), except it be explainable in the manner sug- 
cested by Lorp CAMPBELL in his judgment in this case—namely, that time was not of 
the essence of the contract, or that the law relating to holding intercourse with 
persons affected by the plague (1 Jas. 1, c. 31), made the performance of his contract 
illegal—I cannot agree with it. It is no doubt referred to in several books of 
authority, but, unless explained by others, it seems contrary to the rule of law. 
The placitum is to the effect that a man had contracted to build a house before a 
given day, but was excused because the plague had broken out and continued to 
the day in the very neighbourhood, but, it is added, he must build it afterwards. 
Unless the contract really was to build the house within a reasonable time, or the 
building was illegal (in which case, the decision, by reason of the existence of the 
plague in that neighbourhood, was right), this case cannot be sustained. How is it 
possible to maintain covenant by any obligation to build it afterwards? The builder 
never contracted to do so, and the common law could not impose such a contract 
upon him: see SHeppard’s Toucustone by Preston, p. 174; and Barker v. Hodg- 
son (5), which seem to the contrary. Tt must be that the law deems the contract 
to marry to be one of pecuniary value, and assuming that it could not reasonably 
be enforced under the circumstances stated in the plea that the defendant should 
marry the plaintiff, I can see no reason why he should not compensate her for the 
breach of the contract. Why should the consequences of the mistake fall upon her, 
and not upon the defendant?: see Lorp ELLENBOROUGH’S judgment in Barker v. 
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A Hodgson (5), and the dicta of Lorp Hour in Thornborow v. Whitacre (16). For 
___ these reasons I think the judgment of the court below ought to be reversed. 


WILLIAMS, J.—I am also of opinion that the plea is bad. The plaintiff is, 
therefore, entitled to the judgment of the court. It appears to me to be a plea in 
confession and avoidance; that is to say, the defendant pleads that he is justified 
for not keeping the promise because after making it he became incapable of mar- 

B riage without great danger to his life. JI am of opinion that, though this may be 
a good reason why he should not be compelled to a specific performance of the 
contract, and a very good reason why he should in prudence prefer paying damages 
for the breach of his contract in not performing it, it is no ground for resisting 
the payment of damages, according to the general rule of law applicable to such 
contracts. The plea is insufficient in conformity with the rule cited by Lorp 

C CAMPBELL in his judgment, which is laid down in Paradine v. Jane (4), and which 
is established by the authority in Sersr. WintiaMs’s notes to Walton v. Waterhouse 
(17) (2 Wms. Saund. at p. 422). But it is alleged that the contract to marry stands 
on a peculiar footing, and is subject to implied conditions peculiar to themselves; 
and the authorities certainly afford ground for contending that if the parties in this 
case had been reversed the present plaintiff might have set up the bodily infirmity 

D of the present defendant as a ground for refusing to perform her contract, just as 
he might have pleaded her corporeal inaptitude for marriage or want of chastity, 
which might have been discovered since the making of the contract. 

There is no authority that I am aware of, or any good reason, for allowing one 
party to set up his or her corporeal infirmity or unfitness for marriage, or his or 
her immorality, in answer to the requisition of one who may nevertheless wish and 

E insist on the performance of the contract. The woman would not be allowed to 
plead her own want of chastity if she was sued for a breach of promise of marriage, 
notwithstanding the man might be allowed to set it up as an answer if she were to 
seek to enforce the contract. It has been argued that this is not a plea in confession 
and avoidance, but a kind of circuitous traverse of a reasonable time having elapsed 

F before the matter which suspended the performance of the contract. In answer to 
this it is enough to say I entirely agree in the view that Lorp Campsetu, C.J., and 
Crompton, J., have taken, and I adhere to what they have said on this head. But 
I would add that this question, though a nice and curious one, is not likely, in my 
opinion, to be of great practical importance, because surely the cases must be very 
rare where a woman, if she is informed that the man to whom she is affianced is in 

GQ such a state of health at the time of the alleged promise as to incapacitate him, 
and is requested to excuse him from the completion of the marriage contract, would 
insist on the performance of it; or where, if she were so advised, to bring an action 
for breach of promise of marriage, that a jury could be found who, under such 
circumstances, would give her more than nominal damages. In the present case 
the defendant broke off the marriage without informing the plaintiff that he had 

H such grounds. For these reasons I am of opinion that the judgment should be 





affirmed. 


POLLOCK, C.B.—After the discussion that this case has undergone, I do not 
think it necessary to say anything on the form of the pleadings, but I shall proceed 
at once to the question upon which a difference of opinion was raised among the 
members of this court and the court below, and that is, what is the real meaning 

I of a contract to marry within a reasonable time, which is the contract stated in the 
declaration? Some learned judges think it is of the same character as any other 
contract, and that no waiver or conditions can be implied by the law, and that, if 
it be not performed in the terms expressed, the parties failing to perform it must 
pay damages for the breach. Other learned judges think that there are implied 
conditions and exceptions on the subject, and that the matter stated in this plea 
is one of them, and that, therefore, the defendant cannot be called on to pay 
damages for the non-performance, as alleged in the declaration, under the circum- 
stances which appear upon the whole record. 


, 
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It must be conceded on all hands that there are contracts to which the law 
implies exceptions and conditions which are not expressed. All contracts for per- 
sonal services, which can be performed only during the lifetime of the party con- 
tracting, are subject to implied conditions that he shall be alive to perform it, and 
that should he die, his executor is not liable to an action for the breach of contract 
occasioned by his death: so a contract by an author to write a book within a reason- 
able time, or by a painter to paint a picture within a reasonable time, would, in my 
judgment, be deemed subject to the condition, that if the author became insane, 
or the painter became blind, and so incapable of performing the contract by the 
act of God, he is not liable personally in damages any more than his executors 
would be liable if he had been removed by death. In truth, the reasonable time 
has not arrived if the party contracting to perform the act has been deprived 
by illness of the means of performing it. But I should decline to put my judgment 
on that ground, though I think that in this case, and on this record, it would be 
quite sufficient. I prefer putting it on the broader ground, namely, that there is 
an impled exception in a contract of marriage, including the state of facts alleged 
in the plea and found by the jury to be true. In the case of an ordinary contract 
to marry, such as is presented to the court by the evidence in an action of this 
sort, I think no one can doubt that the continuance of life is an imphed condition, 
though certainly not expressed. 

The question then is, really, in this case: Is the condition of the continuance of 
health—that is, of such a state of health as makes it not improper to marry—an 
implied condition? JI am of opinion that it is. There are conditions to be implied 
in such a contract on both sides. I think every one would admit that there is a 
condition on the part of the female that she should continue chaste. The contract 
contains no such expression at all; it is introduced by the law, because it is a 
perfectly reasonable condition and what every one must suppose the parties in- 
tended, and, perhaps, more generally—though this is not so clear and would possibly 
not so readily meet with the assent of everybody—but, perhaps, there may also 
be a condition that the conduct of the woman should not be such as to make a 
marriage with her improper. For instance, it has been decided in the case of want 
of chastity that the contract to marry cannot be enforced. Can it be enforced where 
the character of the woman has become referable to some other breach of good 
conduct or immorality? Could she enforce the contract in that case? If she 
yielded to other indulgences besides those of not preserving her chastity, by not 
keeping one particle of her sobriety, could she enforce the contract? If she forgot 
what was due to the laws of the country, as being dishonest, and were sentenced 
for some petty larceny to so many months’ imprisonment and hard labour, could 
she then enforce the contract to marry? I should have thought certainly not. 

I think that one test that may be safely applied to ascertain whether any such 
condition may be implied or not, is to consider what would have been the case if the 
man were, after making such a promise to marry, to lose by accident or disease 
the capacity to contract matrimony by becoming impotent. I put it in the large 
and perfect sense to which Wriuttams, J., has alluded in his judgment. ‘T'o such 
a case the decisions about impossibility I think will apply. By the act of God 
the contract has become void, and I may here incidentally, with reference to what 
fell from Marri, B., say that the plea in this case states that the defendant became 
and was, and from thenceforth has been, and still is, afflicted with a dangerous 
bodily disease. I apprehend, in all cases, the presumption of law is that disease 
or death is the visitation of God, and is so to be treated by us in considering 
this record. But, in the case that I am putting, of a man by accident or disease 
becoming altogether unfit for matrimony, the contract to marry has, in my opinion, 
become void, because the party cannot contract, matrimony. The man may go 
through the ceremony of marriage, but he cannot marry. A ceremony gone through 
by such a man with a person of the other sex does not constitute a marriage. 
Assuming the fact to be so, and when the time arrived the marriage would become 
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in question and the court would have to consider whether it was a marriage or not, 
they would be bound to treat it as no marriage at all: the ceremony would not be 
binding, and would operate nothing. The contract to marry in reality is broken 
by the very calamity of his becoming impotent. It has been suggested that in such 
a case the woman may be contented with the society of the man, and that the choice 
ought to rest with her, and if she is willing to marry he must marry or pay damages. 
I am of opinion that such is not the law of this country. I think, if a man were 
to say with truth: “‘By the visitation of Providence I am not capable of marriage,’’ 
he cannot be called on to marry or pay damages for not marrying. I think this is 
an implied exception in all agreements to marry, and I think the view of the law 
which puts a contract to marry on the same footing as a bargain for a horse or a 
bale of goods is not in accordance with the general feelings of mankind, and is 
supported by no authority. 

I think the judgment of the court below ought to be affirmed. There being, how- 
ever, a majority, four of the judges being of opinion that the judgment should be 
reversed and three only that it should be affirmed, the judgment of the court below 
is reversed and judgment given for the plaintiff. 

Appeal allowed. 





TODD v. FLIGHT 


[Court or Common Pueas (Erle, C.J., Williams, Byles and Keating, JJ.), Novem. 
ber 20, 1860] 


[Reported 9 C.B.N.S. 377; 30 L.J.C.P. 21; 3 L.T. 325; 
i Jur.N.D. 291; 9 W.R. 145: 149 BR. 148] 


Landlord and Tenant—Reversion—Damage to reversion—Damage through ill- 
repair of adjoining premises—Liability of reversioner of adjoining premises. 
The defendant, the reversioner of premises of which the chimneys were in a 

ruinous and dangerous state, let the premises to B. Subsequently the chim- 
neys fell down and damaged adjoining buildings of which the plaintiff was 
the reversioner. 

Held: the defendant was liable to the plaintiff for the damage sustained, 
notwithstanding that the premises were occupied by a tenant, as, at the time 
of the letting, the defendant knew that the chimneys were in a ruinous and 
dangerous state and so was guilty of the wrongful non-repair. 

Per Curiam: If a wrong causing damage arises from nonteasance or mis- 
feasance of the lessor, the party suffering damage from the wrong may sue him. 


Notes. Distinguished: Pretty v. Bickmore (1873), L.R. 8 C.P. 401 St. Anne’s 
Well Brewery Co. v. Roberts, [1928] All E.R.Rep. 28. Considered: Cunard v. 
Antifyre, Ltd., [1932] All K.R.Rep. 558; Wilchick v. Marks, [1934] All E.R.Rep. 
73; Wringe v. Cohen, [1939] 4 All E.R. 241. Referred to- Gwinnell v. Hamer 
(1875), L.R. 10 C.P. 658; Nelson v. Liverpool Brewery Co. (1877), 2 C.P.D. od 6 Be 
Heaven v. Pender (1882), 30 W.R. 749; Hall v. Norfolk, [1900] 2 Ch. 493. 

As to liability of landlord to third parties for injuries due to want of repair, see 
23 Hauspury’s Laws (8rd Edn.) 570 et seq-, and as to dangerous property as a 
private nuisance, see 28 Hauspury’s Laws (83rd Edn.) 144; and for cases see 81 
Digest (Repl.) 380 et seq. 
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Cases referred to: 


(1) Tenant v. Goldwin (or Golding) (1704), 1 Salk. 21, 360; Holt, K.B. 500; 
2 Ld. Raym. 1089; 6 Mod. Rep. 811; 91 E.R. 20, 814; 86 Digest (Repl.) 
28l, BOO. 

(2) Cheetham v. Hampson (1791), 4 Term Rep. 318; 100 E.R. 1041; 31 Digest 
(Repl.) 888, 5132. 

(3) Russell v. Shenton (1842), 8 Q.B. 449; 2 Gal. & Dav. 573; 11 L.J.Q.B. 289; 
6 Jur. 1083; 114 E.R. 579; 36 Digest (Repl.) 318, 642. 

(4) Payne v. Rogers (1794), 2 Hy. Bl. 350; 126 E.R. 590; 31 Digest (Repl.) 380, 
5081. 

(5) Roswell v. Prior (1701), Holt, K.B. 500; 12 Mod. Rep. 635; 90 E.R. 1175; 
sub nom. Rosewell v. Prior, 1 Ld. Raym. 718; 2 Salk. 460; 6 Mod. Rep. 
116; 36 Digest (Repl.) 318, 640. 

(6) R. v. Pedley (1834), 1 Ad. & El. 822; 3 Nev. & M.K.B. 627; 8 L.J.M.C. 119; 
110 E.R. 1422; 36 Digest (Repl.) 318, 641. 

(i) dich. vy. -Dasterfield (1847), 4 C.Bs 783+ 16 Ld,C:P) 278: 9 LT O77 eae 
11 Jur. 696; 136 E.R. 715; 36 Digest (Repl.) 318, 643. 


Also referred to in argument : 

Chauntler v. Robinson (1849), 4 Exch. 168; 19 L.J.Ex. 170; 14 L.T.0.8. 107; 31 
Digest (Repl.) 380, 5082. 

i. ve. Wats (1703), 1 Salk. 357; 91 E.R. 811; sub nom. Rev. Watson, 2 dad 
Raym. 856; 26 Digest (Repl.) 495, 1791. 

Humphries v. Brogden (1850), 12 Q.B. 739; 20 L.J.Q.B. 10; 16 L.T.0O.S. 457; 116 
E.R. 1048; sub nom. Humfries v. Brogden, 15 Jur. 124; 19 Digest (Repl.) 180, 
1207. 

Vaughan v. Menlove (1887), 3 Bing.N.C. 468; 3 Hodg. 51; 4 Scott, 244; 6 L.J.C.P. 
92; 1 Jur. 215; 182 E.R. 490; 86 Digest (Repl.) 29, 126. 

Nay wv. Prentice (1845), 1 C.B/ 8285 14 Ld .C.P, 298; 5.7.0.8. 216; 9iiur. e7c. 
135 E.R. 769; 36 Digest (Repl.) 254, 54. 


Action for damages for the loss caused to the plaintiff’s building by the falling 
down of the defendant’s chimneys which were alleged to be in a ruinous state. 

The plaintiff was the reversioner of a building and chapel which he leased to 
Francis Cuthbertson, John Henry Adams and Walter Arthur King, as tenants in 
possession. The defendant was the reversioner of a building adjoining the plaintift’s 
property and which was leased to Benjamin Batt, as tenant in occupation. The 
plaintiff alleged that the chimneys on the defendant’s building were in a ‘“‘dilapi- 
dated, decayed, ruinous, insecure and improper state’’ and were in danger of falling 
down and damaging the plaintiff’s buildings; and that the defendant well knowing 
the state of the premises had let the building to Benjamin Batt, as tenant, and 
wrongfully permitted the chimneys to continue to be kept in the same state of 
repair until the chimneys fell down on to and damaged the plaintiff’s building. 

The defendant denied that the chimneys were in an insecure state and contended 
that the obligation to repair rested on the occupier and not on the lessor and that any 
damage was the liability of the occupier. The plaintiff maintained that the defen- 
dant having leased his building with the chimneys in a dangerous state, with an 
existing nuisance and having continued it was liable for the damage notwithstand- 
ing that he had leased the premises to a tenant. 


Phipson and Gallway for the plaintiff. 
Honyman for the defendant. 
Cur. adv. vult. 


Nov. 20, 1860. ERLE, C.J., delivered the following judgment of the court.— 
In this case the plaintiff’s right to sue someone in respect of the damage he sustained 
from the fall of the defendant’s chimneys was not denied, so that it is not necessary 
for us to advert to the authorities on the rights of parties in respect of adjoining 
premises, nor to say whether the writ de domo reparanda would lie at common law, 
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as said in Co. Lrrr. 56, a; or only by local custom, as said by Lorp Hotz, C.J., in 
Tenant v. Goldwin (1); or to consider what were the rights on a quod permittat 


issued in a case of nuisance. 


The point here in contest is whether the defendant is the proper party to be 
sued. As to this point the material allegations are that the defendant at the time 
the cause of action arose was the reversioner, he having demised the premises to 
Batt, who was then in occupation; that the chimneys were ruinous and in danger 
of falling, and were known by him to be so at the time when he demised them to 
Batt; and that he has, therefore, kept and maintained them in such ruinous and 
dangerous state. Upon the facts the defendant contended that the action should 
be against the lessee in occupation, and not against himself, being the reversioner, 
and cited Cheetham v. Hampson (2), where the action was for non-repair of fences, 
and was held to lie against the landlord; and also Russell v. Shenton (3), where the 
action was for not cleansing the drains and sewers, and was held not to lie against 
the landlord. 

On the other hand, the plaintiff contended that in many cases the party suffering 
damage from a nuisance had the option of suing either the lessee in occupation or 
the lessor. Thus, where the damage was from the non-repair of a trap-door over 
a cellar, and it appeared that it was the duty of the lessor to do this repair, as 
between him and the lessee, it was held that the action lay against the lessor: 
Payne v. Rogers (4); and where the damage arose from the wrongful act of the 
defendant in erecting a wall which obstructed the plaintiff's right, and the defendant 
had, before action brought, leased the premises to the party who was in possession, 
still the lessor was held liable for the continuance of the wall after the lease, because 
it existed at the time of the demise: Rosewell v. Prior (5). So where the lessor 
demised houses, either with a privy or with the right of resorting thereto, it was 
held that if he demised the privy, either when it had become a nuisance, or if he 
had the duty of cleansing it after it became a nuisance, he might be indicted for 
the nuisance: R. v. Pedley (6). These cases are authorities for saying, if a wrong 
causing damage arises from nonfeasance or misfeasance of the lessor, the party 
suffering damage from the wrong may sue him. 

We are of opinion that the principle so contended for on the part of the plaintiff 
is the law, and common to all the cases. In Cheetham v. Hampson (2), it was 
held the action did not lie against the landlord for non-repair of the fences, because 
he had no duty to repair them, and therefore was guilty of no wrong in non-repair. 
So in Russell v. Shenton (8) the court affirmed the lessor not bound to cleanse the 
drains during the damage, and so was guilty of no wrong. In Rich v. Basterfield 
(7) the lessor was held liable for the damage occasioned by smoke from the fires 
which the lessee chose to make, but the reasoning of the judgment assumes it to be 
law that the lessor may be liable in cases of nuisance if he has been guilty of a 
wrong, causing the smoke which made the cause of action. This is expressed in 
many parts of the judgment, but more particularly after commenting on R. vy. 
Pedley (6), CRESSWELL, J., says (4 C.B. at p. 805): 


“Tf the lessor had demised the buildings when the nuisance existed, or had relet 
them after the use of the buildings had created the nuisance, or had undertaken 
the cleansing and had not performed it, we think he would have been made 
liable properly.”’ : 


In the present case it is assumed that the defendant let the houses when the 
chimneys were known by him to be ruinous and in danger of falling, and he kept and 
maintained them in that state; thus he was guilty of the wrongful non-repair that 
led to the damage, and after the demise the fall had arisen from no default of the 
lessee, but by the laws of nature. We, therefore, hold the action lies against the 
lessor, and our judgment is for the plaintiff. 


Judgment for plaintiff. 
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A 
SIMPSON v. SAVAGE 


[Court or Common Prieas (Cresswell, Williams and Crowder, JJ.), November 
19, 21, December 1, 1856] 


[Reported 1 C.B.N.S. 847; 26 L.J.C.P. 50; 28 L.T.0.8. 204; 
21 J.P. 279; 8 Jur.N.8. 161; 5 W.R. 147; 140 E.R. 148) B 


Landlord and Tenant—Reversion—Damage to reversion—Nuisance during 
tenancy—Permanency of damage. 
In order to give the reversioner the right to sue for nuisance during a tenancy 
the injury to the reversion must be of a permanent nature. 
The defendant erected buildings and furnaces adjoining premises occupied by C 
a tenant of the plaintiff, and caused fires, smoke, and noise to the great annoy- 
ance of the tenant. 
Held: the causing of the noise, fires and smoke, being acts of a temporary 
character and such as might be discontinued at any time before the end of 
the tenant’s term, were not sufficient to enable the plaintiff to maintain an 
action for injury to his reversion. D 


Notes. Extended: Jones v. Chappell (1875), L.R. 20 Eq. 589. Applied: Mott 
v. Shoolbred (1875), L.R. 20 Eq. 22; White v. London General Omnibus Co. (1914), 
58 Sol. Jo. 839. Referred to: Metropolitan Association for Improving Dwellings of 
Industrious Classes v. Petch (1858), 5 C.B.N.S. 504; Bell v. Midland Rail. Co. 
(1861), 30 L.J.C.P. 273; Cooper v. Crabtree (1881), 19 Ch.D. 193; Byass v. Bettam 
(1885), 2 T.L.R. 88; Mayfair Property Co. v. Johnston, [1894] 1 Ch. 508; Jones v. KE 
Llanrwst U.D.C., [1908-10] All E.R.Rep. 922. 

As to the right of a reversioner to sue for nuisance, see 28 Haussury’s Laws (8rd 
Edn.) 153; and for cases see 86 Dicrst (Repl.) 806-809. 


Cases referred to: 

(1) Mumford v. Oxford, Worcester and Wolverhampton Rail. Co. (1856), 1 F 
H. & N. 84; 25 L.J.Bx. 265; 27 L.T.0.8. 58; 157 H.R, 1107; sub nom. 
Mountford v. Oxford, Worcester and Wolverhampton Rail. Co., 4 W.R. 
457; 86 Digest (Repl.) 307, 532. 

(2) Jesser v. Gifford (1767), 4 Burr. 2141; 98 E.R. 116; 19 Digest (Repl.) 202, 
1420. 

(3) Tucker v. Newman (1889), 11 Ad. & El. 40; 3 Per. & Dav. 14;9L.J.Q.B.1; G 
8 Jur. 1145; 118 E.R. 827; 86 Digest (Repl.) 3807, 537. 

(4) Rich v. Basterfield (1847), 4 C.B. 783; 16 J. 0.P.. 2783 OE. TOs. Ve ae 
11 Jur. 696; 186 E.R. 715; 86 Digest (Repl.) 318, 643. 

(5) Baxter v. Taylor (1882), 4 B. & Ad. 72; 1 Nev. & M.K.B. 11; 2 Lo). KB Ge, 
110 E.R. 882; 19 Digest (Repl.) 1383, 864. 


Also referred to in argument: 

Aldred’s Case (1610), 9 Co. Rep. 57 b; 77 E.R. 816; 36 Digest (Repl.) 267, 183. 

Young v. Spencer (1829), 10 B. & C. 145; 5 Man. & Ry.K.By 47; 8 eS One kK ee 
106; 109 E.R. 405; 31 Digest (Repl.) 391, 5165. 

R. v. Moore (1882), 8 B. & Ad. 184; 1 L.J.M.C. 30; 110 E.R. 68; 86 Digest 
(Repl.) 345, 856. | 

Jackson v. Pesked (1813), 1M. & S. 284; 105 E.R. 88; 36 Digest (Repl.) 806, 528. 

Kidgill v. Moor (1850), 9 C.B. 364; i LM, & P1815 190 L.5:C.P. 47s 14 ee Oe 
443: 14 Jur. 790; 187 E.R. 9384; 36 Digest (Repl.) 808, 547. 

R. v. Pappineav (1726), 2 Stra. 686; 2 Sess. Cas.K.B. 34; 93 E.R. 784; 36 Digest 
(Repl.) 301, 455. 

R. v. White and Ward (1757), 1 Burr. 333; 97 H.R. 338; 36 Digest (Repl.) 267, 


195. 
Hopwood v. Schofield (1837), 2 Mood. & R. 34, N.P.; 19 Digest (Repl.) 182, 850. 
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Rule Nisi obtained by the defendant to enter a nonsuit in an action for injury 
to a reversionary interest in land. 

The plaintiff alleged injury to his reversion by the erection of a manufactory on 
the adjoining property and causing considerable volumes of smoke to issue from 
chimneys that the defendant had there erected. The plaintiff also complained of 
loud noises which prevented the occupants of his house adjoining from sleeping, 
and of fires that were made in the open air, which caused smoke and dirt with 
sparks to fly over his premises. 

The action was tried before Lorp CamppeLt, C.J., who ruled that the fires in 
the yard being of a temporary character only, would not be considered as an injury 
to the reversion, and that the action could not be maintained on that account, but 
with reference to the fires erected in the foundry, and the smoke that issued from 
the chimneys, he said that this was distinguishable from Mumford v. Oxford, Wor- 
cester and Wolverhampton Rail. Co. (1), and that there was evidence to go to the 
jury of an injury to the reversion, but he reserved leave to move to enter a nonsuit, 
if the court should think there was no injury to the reversion. On the argument it 
was insisted that the injury done by the defendant need not be of a permanent 
nature, and it was sufficient to show that it was of such a description as would 
cause the reversion in the premises to sell for a smaller sum if brought into the 
market. 


Serjeant Byles and Couch for the plaintiff. 
O'Malley, Q.C. (with him Keane), for the defendant. 
Cur. adv. vult. 


Dec. 1, 1856. CRESSWELL, J., delivered the following judgment of the court, 
in which after stating the facts as set out above and the arguments of counsel, he 
continued :—After considering the authorities, we are of opinion that since, in order 
to give the reversioner an action of this kind there must be some injury done to the 
inheritance, the necessity is involved of the injury being of a permanent character. 
The earliest instances of such an action are for cutting trees, subverting the soil, 
and erecting a dam across a stream, so as to cause it to flow over the plaintiff's 
land. In the two former cases the thing done was not removable during the term; 
in the third it was removable but being of a permanent character, it was assumed 
that it would remain and, therefore, it was treated as an injury to the reversion. 
The decision in Jesser v. Gifford (2), falls within the same principle. A window 
was obstructed; the obstruction was of a permanent character, and would remain 
unless something was done to remedy the evil. Tucker v. Newman (3) belongs to 
the same class. 

The buildings erected in this case did not injure the plaintiff's inheritance, and 
the real subject-matter of complaint, therefore, since the erection of the buildings, 
was causing smoke to issue from the chimneys. If the fires had not been made by 
the defendant he could not have sued for an injury either to the premises or to the 
inheritance, according to Rich v. Basterfield (4). The making of fires and causing 
smoke to issue was not an act of a permanent nature. It is very like Baxter v. 
Taylor (5), where a person trespassed asserting a right of way, and it is not dis- 
tinguishable from Mumford v. Oxford, Worcester and Wolverhampton Rail. Co. (1), 
where the action was brought against the defendant, the occupier of certain sheds, 
for making engines, for noises there, which caused the tenants of the- plaintiff to 
leave the premises and give notice to quit. The real complaint by the reversioner 
is, that he fears the defendant or some other occupier of the adjoining premises 
will continue to make fires and cause smoke to issue from the chimneys; and if the 
reversion would sell for less, it is not on account of anything that has been done, 
but the apprehension of something that would be done at a future time. According 
to the authorities we feel bound to say that this is not such an injury as will enable 
the reversioner to maintain an action; and, therefore, the rule to enter a nonsuit 
must be made absolute. 


Rule absolute. 
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TUTTON v. DARKE 


[Court or Excurequrr (Pollock, C.B., Martin, Bramwell and Channell, BB.), 
November 15, May 8, 1860] 


[Reported 5H. & N. 647; 29 L.J.Ex. 271; 2 L.T.361; 
6 Jur.N.S. 9838; 157 E.R. 1338] 
Distress—For rent—Distress at night—‘‘Night’’—Between sunset and sunrise— 
Legality. 
Distress for rent may not be made at night, which for this purpose is the 
interval between sunset and sunrise and not between dark and daybreak. 


Notes. It has been held in Werth v. London and Westminster Loan and Discount 
Co. (1889), 5 T.L.R. 521 at p. 522, that levying distress after sunset is an irregu- 
larity which may be waived by the tenant, but this decision was criticised in Perring 
d Co. v. Emerson, [1904-7] All E.R.Rep. 641 at p. 643: per Wiis, J. (see 12 
Hauspury’s Laws (8rd Edn.) 116 (g)). 

Considered: Nash v. Lucas (1867), L.R. 2 Q.B. 590. 

As to when distress may be made, see 12 Hatspury’s Laws (8rd Edn.) 115 
et seq.; and for cases see 18 Dicrst 310 et seq. 


Cases referred to in argument : 
Aldenburgh v. Peaple (1834), 6 C. & P. 212, N.P.; 18 Digest (Repl.) 800, 449. 
Lamb v. Wall (1859), 1 F. & F. 503, N.P.; 18 Digest (Repl.) 300, 461. 
Tinckler v. Prentice (1812), 4 Taunt. 549; 128 E.R. 445; 31 Digest (Repl.) 325, 
4607. 


Rule Nisi obtained by the plaintiff to enter verdict in an action for wrongful 
distress. 

At the trial before Marry, B., it appeared that the defendant had taken the plain- 
tiff’s goods as a distress for rent; that the distress was perfectly regular in all 
respects except that the entry was made shortly after sunset, but at a time when 
it was still perfectly light; it was contended that the distress was unlawful, as made 
after sunset. The judge directed a nonsuit, reserving leave to the plaintiff to move 
to enter a verdict for £15, at which amount damages were assessed by the jury. A 
rule to that effect was subsequently obtained. 

Hawkins, Q.C., for the defendant, showed cause against the rule. 

Lush, Q.C., and C. E. Pollock for the plaintiff, supported the rule. 


Cur. adv. vult. 


May 8, 1860. MARTIN, B., delivered the following judgment of the court.—A 
distress was made for rent a short time after sunset, and it was alleged on behalf 
of the plaintiff that it was an illegal distress, and entitled the plaintiff to recover, 
notwithstanding that the rent was due, and the distress was otherwise properly 
conducted. A nonsuit was entered, with leave to move to enter the verdict for £15, 
the sum at which damages were assessed by the jury. A rule was obtained to enter 
the verdict for the plaintiff, and it was argued. However, the same point afterwards 
arose in Nixon v. Freeman, and the point has been not less than four times argued 
in this court. I am to give the judgment in Tutton v. Darke, and also on that other 
point as to Nixon v. Freeman. 

It is perfectly plain on all the authorities that a distress must be taken in the 
daytime; and the only question is whether daytime is to be understood to be after 
sunrise and before sunset, or after daybreak and before dusk? We are of 
opinion that sunrise and sunset forms the true limit. A vast number of cases were 
cited, and a vast number of authorities on burglary and actions against the hundred, 
and a variety of other matters, and all the cases in which the words ‘““day’’ and 
‘night’? seem to have occurred; but it is sufficient to say that in Coxe upon Lirre- 
ton 142 a, it is laid down how that is to be understood. There I find: ‘‘The lord 
cannot distrain in the night, but in the daytime’’; and the reference to that appears 
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A to be the Mrrrour or JUSTICES, c. 2, s. 26, where it is expressly laid down that 
daytime is after sunrise and before sunset. It is to be observed that, as far as I can 
recollect, there was not a single case in contradiction of that. The words Oye 
and ‘‘night’’ were used, but there was not a single case or dictum to say that day 
and night meant any otherwise than sunrise and sunset. 

We are, therefore, of opinion that a distress must be made between sunrise and 

B sunset for the purpose of making it legal. I may add, that Coxn upon LirrLeron, 
202 a, in speaking of a demand of rent for the purpose of saving a condition, states 
that the demand is to be made at a convenient time before the last sun-setting 
of the last day of payment. There is no ambiguity at all; and I apprehend the true 
time for making a distress and making a demand is before sunset. 

The question may arise, what is sun-rising or sun-setting? We do not mean to 
C give any opinion on that. In these cases two of them were clearly before the sun 
had made his appearance at all; one was in the morning, and the other at night. 
Clearly the sun was in no sense up when this occurred; and, therefore the rule 
properly is for people to distrain in the day, and not absolutely to run it so very 
fine between sunrise and sunset. 
I may add, there were some doubts thrown on the Mrrrour or JUSTICES; but it 

D has existed from the time of King Alfred, and in the reports it is spoken of in the 
highest possible terms by Coxk as an authority not to be treated lightly. In this 
case, therefore, the plaintiff is entitled to the judgment of the court, and the rule 
will be absolute for entering the verdict for £15. That will govern the main point 
in Nixon v. Freeman. 


Rule absolute. 


SPRYE v. PORTER 


[Court or QueENn’s Bencu (Lord Campbell, C.J., Coleridge, Wightman and Erle, 
JJ.), November 18, 25, 1856] 


G [Reported 7 E. & B. 58; 26 L.J.Q.B. 64; 28 L.T.O.S. 229; 
21 J.P. 55; 3 Jur.N.S. 830; 5 W.R. 81] 


Champerty—Agreement to give information to enable recipient to recover property 
—No proceedings contemplated—Share of property recovered payable to 
informant—Agreement to give information and evidence if proceedings taken. 
An agreement to give information and furnish documents to a person to 

H enable him to recover property on the terms that the informant wil] receive a 
share of the property if and when it is recovered, there being no legal proceed- 
ings pending and no stipulation is made for the commencement of any pro- 
ceedings, is legal. But an agreement to give information and evidence in the 
event of proceedings being taken to recover the property in consideration of 
receiving a share of the property recovered is champertous and illegal. 


Notes. Distinguished: Hilton v. Woods (1867), L.R. 4 Eq. 482. Followed: 
Hutley v. Hutley (1873), L.R. 8 Q.B. 112. Applied: Bradlaugh v. Newdegate 
(1883), 11 Q.B.D. 1. Followed: James v. Kerr (1889), 40 Ch.D. 449; Rees v. De 
Bernardy, [1896] 2 Ch. 487. Applied: Ford v. Radford (1920), 86 T.L.R. 658. 
Referred to: Earle v. Hopwood (1861), 9 C.B.N.S. 566; Ball v. Warwick (1881), 
50 L.J.Q.B. 382; Savill v. Langman (1898), 79 L.T. 44; Glegg v. Bromley, [1911-18] 
All E.R.Rep. 1138; Neville v. London Express Newspaper, Ltd., [1918-19] All 
E..R.Rep. 61. 
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As to champerty, see 1 Haussury’s Laws (8rd Edn.) 41-43; and for cases see 
1 Digest (Repl.) 85-88. 


Case referred to: 
(1) Stanley v. Jones (1831), 7 Bing. 869; 5 Moo. & P. 198; 9 L.J.0.8.C.P. 51; 
131 E.R. 148; 1 Digest (Repl.) 85, 645. 
Also referred to in argument: 

Wilkinson v. Oliveira (1835), 1 Bing.N.C. 490; 1 Scott, 461; 181 E.R. 1206; 1 
Digest (Repl.) 86, 652. 

Hartley v. Russell (1825), 2 Sim. & St. 244; 3 L.J.0.8.Ch. 146; 57 E.R. 339; 
1 Digest (Repl.) 94, 702. 

Findon (Finden) v. Parker (1848), 11 M. & W. 675; 12 L.J.Ex. 444; 1 L.T.0.8. 
289; 7 J.P. 3885; 7 Jur. 903; 152 E.R. 976; 1 Digest (Repl.) 81, 610. 

Harrington v. Long (1833), 2 My. & K. 590; 89 E.R. 1069; 1 Digest (Repl.) 93, 
693. 

Cockell v. Taylor, Collett v. Preston, Preston v. Collett (1851), 15 Beav. 103; 
21 L.J.Ch. 545; 51 E.R. 475; 1 Digest (Repl.) 94, 695. 

Wood v. Downes (1811), 18 Ves. 120; 34 E.R. 263; 1 Digest (Repl.) 101, 770. 

Stevens v. Bagwell (1808), 15 Ves. 139; 33 E.R. 707; 1 Digest (Repl.) 85, 647. 

Strachan v. Brander (1759), 1 Eden, 303; 28 E.R. 701; 1 Digest (Repl.) 86, 659. 

Jackson Vv. Burnham (1852), 8 Exch. 173; 22 L.J.Ex, 13; 20 U.7-0.8. 1295 Tos 
H.R. 1307; 5 Digest (Repl.) 1069, 8609. 

Herbert v. Sayer (1844), 5 Q.B. 965; 2 Dow. & L. 49; 1 Dav. & Mer. 7238; 18 
L.J.Q.B. 209; 8 Jur. 812; 114 E.R. 1512, Ex. Ch.; 5 Digest (Repl.) 796, 6736. 

Skelton v. Mott (1850), 5 Exch. 231; 19 L.J.Ex. 243. 

Evans vw. Jones (1889), 5M. W. 77; 2 Horn & He 67; 8 b.J.Bx, 2s: se. 
274; 8 Jur. 318; 151 E.R. 34; 25 Digest (Repl.) 419, 29. 

Bell v. Smith (1826), 5 B. & C. 188; 7 Dow. & Ry.K.B. 846; 4 L.J.0.5.K.B. 140; 
108 H.R. 705.1 Digest (Repl) 91, 677. 

Reynell v. Sprye, Sprye v. Reynell (1852), 1 De G.M. & G. 660; 21 L.J.Ch. 638; 
42 E.R. 710; 1 Digest (Repl.) 86, 653. 

Marquis of Cholmondeley v. Lord Clinton (1821), 4 Bli. 1; 4 E.R. 721, H.L.; 1 
Digest (Repl.) 88, 667. 

Collins v. Blantern (1767) , 2 Wils.K.B. 342; 95 E.R. 847; 1 Digest (Repl.) 47, 
353. 


Demurrers in an action to enforce an agreement. 

The first count of the declaration stated that the plaintiff and one Rosaz were in 
possession of certain documents and information to prove that the defendant was 
entitled to certain property of which he was not then aware: that they then pro- 
posed to give him, the defendant, all the documents and information in their 
possession on his agreeing to pay to each of them one-fifth of the value of such 
property if it should actually come into his possession, to which proposal he agreed ; 
that thereupon an agreement in writing was entered into, whereby the defendant, 
in consideration of the premises, agreed that, if by the said documents and infor- 
mation he should actually become possessed of any property not then in his posses- 
sion and control, and of which he was not then aware, he would pay to each of 
them, the plaintiff and Rosaz, one-fifth of the value of the property to be recovered 
and possessed by him as aforesaid. It was thereby further agreed that the defen- 
dant should not be compelled to take any proceedings at law or in equity to recover 
the said property; that the defendant would not make known to any person the 
documents or information so to be communicated to him without the consent of the 
plaintiffs in writing; that the defendant should execute all necessary deeds for 
assigning the one-fifth of the property so recovered; that if the defendant did not 
become possessed of any property he should not be called on to pay anything; that 
if the defendant did not think proper to proceed to recover the property, he would 
return the papers, and thereupon the agreement should be cancelled. 
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The declaration further stated that on the furnishing of the said documents and 
evidence certain legal proceedings had been taken by the defendant, and that he 
had recovered thereby property to the amount of £52,000; that the plaintiff had 
done all things to entitle him to the payment of the fifth, but that the defendant 
had not paid it. There were also counts for work and labour, for money lent, and 
on an account stated. 

By the seventh plea to the first count the defendant pleaded that one Townley 
had died intestate, possessed of considerable personal property without any of his 
relations being known; that administration had been granted to the Treasury 
Solicitor for the benefit of her Majesty; that the defendant was ignorant of his 
being related to Townley, or in any manner entitled to the property; that the 
plaintiff and Rosaz then represented to the defendant that they would supply and 
give certain existing information and evidence, in case it should become necessary 
that proceedings should be taken by the defendant at law or in equity for the 
recovery of the property; that through or by means of such information and evidence 
the defendant should and might successfully recover the property, provided the 
defendant would enter into an agreement with the plaintiff and Rosaz to pay to 
each of them one-fifth of the property so recovered; that it was thereupon unlaw- 
fully agreed between the parties that the plaintiff and Rosaz should give and supply 
such information and evidence, in case of its being necessary to take proceedings 
at law or in equity for the recovery of the property; and, if by means of such in- 
formation and evidence the defendant should succeed in recovering the property, he 
would pay each of them one-fifth of the amount. The plea then alleged that, for the 
purpose of carrying out this illegal agreement, the parties entered into the supposed 
agreement set out in the first count. 

By the eleventh plea to the whole declaration the defendant stated that, after the 
making of the agreement, and after the accrual of the causes of action, the plaintift 
petitioned the Insolvent Debtors Court; that a vesting order had been made, that a 
trade assignee had been appointed, and that all his property was vested in the 
assignee. = 

The plaintiff demurred to all the above pleas. ee St te 


Bovill, Q.C. (with him Lush), for the defendant. 
Hill, Q.C. (Montagu Chambers, Q.C., and Milward with him), for the plaintiff. 


Cur. adv. vult. 


Nov. 25, 1856. LORD CAMPBELL, C.J., delivered the following judgment of 
the court.—In this case we must begin by considering the validity of the first count 
of the declaration. The defendant contends that the agreement on which it is 
framed is illegal, as being contrary to public policy and the laws against champerty 
and maintenance. But we are of opinion that nothing appears on the face of the 
declaration to support this objection. 

The plaintiff alleges that Rosaz and he were in possession of certain documents 
and information to prove that the defendant was entitled to certain property of which 
the defendant was not aware, and proposed to give him all the documents and 
information in their possession, on defendant’s agreeing to pay them each one- 
fifth of the value of the property if it should actually come into his possession; to 
that the defendant assented; and thereupon a written agreement was signed by the 
parties, whereby the defendant agreed that, if by the said documents and informa- 
tion he should actually become possessed of any property, not then in his posses- 
sion or control and of which he did not know, he would pay to each of the plaintiff 
and Rosaz one-fifth of the value of the property to be recovered and possessed by 
the defendant. It was also agreed that the defendant should not be compelled, 
for the purposes of that agreement, to take any proceedings at law or in equity to 
recover the property; that the defendant would not make known to any person the 
documents or information so communicated to him without the consent of plaintiff 
in writing; that the defendant would execute all necessary deeds for assigning the 
one-fifth of the property so recovered; that, if the defendant did not become 
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possessed of any property, he should not be called upon to pay anything; and that, if 
the defendant did not think proper to proceed to recover the property, he would 
return the papers, and thereupon the agreement should be cancelled. 

No statute, nor decided case, nor dictum, was cited at the Bar, showing that there 
is any illegality in this agreement. No suit was depending; and there is no stipu- 
lation for the commencement of any suit for the recovery of this property. The 
plaintiff and Rosaz were merely to communicate certain documents and information 
then in their possession to the defendant; and, having done so, they were to do no 
more. The documents and information must be presumed to be genuine and sin- 
cere. The property might well be recovered without any litigation, the documents 
and information communicated making out a clear and conclusive title in the defen- 
dant to recover it. At any rate, the defendant was not to be forced into litigation; 
and, if he did resort to litigation, the plaintiff and Rosaz were not to furnish him 
with money to carry it on, or to provide him with any further evidence, or in any 
way to assist or to countenance him. There seems abundant consideration for the 
defendant’s promise, both in what the plaintiff and Rosaz did, and in the advantage 
which the defendant was to derive therefrom. And his promise was merely to 
make over a portion of that which was his own. We, therefore, do not think that 
the agreement at all savours of maintenance or champerty, or is in any way contrary 
to public policy. It does not resemble any of the cases relied upon, in which 
agreements have been held illegal; and there seems to be no occasion for our going 
over those cases and distinguishing the present from them. 

_ However, when we come to the pleas demurred to, we think it equally clear 
that, giving credit to their allegations, they show the agreement to be illegal. 
There can be no doubt that the defendant is at liberty to allege that the written 
agreement declared upon was merely colourable, and to disclose, as a defence, the 
real nature of the transaction. _Accordingly, the seventh plea, after stating the 
defendant’s ignorance of his being in any way entitled to the property, goes on to 
allege that the plaintiff and Rosaz represented to the defendant that they would 
supply and give such information and evidence in case it should become necessary 
tha prereedings should be had and taken by the defendant at law or in equity for 
the recovery of the property, so that, through and by means of such information 
and evidence, the defendant should successfully recover the property, provided the 
defendant would enter into an agreement with the plaintiff and Rosaz to pay each 
of them one-fifth of the property so recovered; and it was thereupon unlawfully 
agreed between the parties that the plaintiff and Rosaz should give and supply such 
information and evidence, in case of proceedings being taken at law or in equity 
for the recovery of the property; and that, if by means of such information and 
evidence the defendant should actually recover the property, he would pay each of 
them one-fifth of the amount. 

The plea then goes on to allege that, for the purpose of carrying this illegal agree- 
ment into effect, the parties entered into the supposed agreement set out in the 
first count of the declaration, and shows that it was under the illegal agreement 
that the property actually was recovered. Here we have maintenance in its worst 
aspect. ‘T'he plaintiff and Rosaz, entire strangers to the property which they Say 
the defendant has a title to, but which is in the possession of another claiming title 
to it, agree with him that legal proceedings shall be instituted in his name for the 
recovery of it, and that they will supply him, not with any specified or definite 
documents or information, but with evidence that should be sufficient to enable him 
successfully to recover the property. Each of them is to have one-fifth of the 
property, when so recovered; and, unless the evidence with which they supply him 
is sufficient for this purpose, they are to receive nothing. They are not to employ 
the attorney or to advance money to carry on the litigation; but they are to supply 
that upon which the event of the suit must depend, evidence : and they are to supply 
it of such a nature and in such quantity as to ensure success. The plaintiff pur- 
chases an interest in the property in dispute, bargains for litigation to recover it, 
and undertakes to maintain the defendant in the suit in a manner of all others the 
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most likely to lead to perjury and to a perversion of justice. Upon principle such 
an agreement is clearly illegal: and Stanley v. Jones (1) is an express authority 
to that effect. The eighth plea, pleaded to the money counts, is substantially the 
same as the seventh, and is, we think, equally a bar. The ninth plea is still a 
little stronger, and is allowed by the plaintiff’s counsel to be sufficient. 


Judgment for defendant. 


COURTNAY v. WILLIAMS 


[Lorp Cuancettor’s Court (Lord Lyndhurst, L.C.), March 5, 6, 7, 1846] 
[Reported 15 L.J.Ch. 204; 6 L.T.0.S. 517] 


Administration of Estates—Legacy—Legacy to debtor of testator—Set-off of 
amount of debt—Statute-barred debt. 
An executor is entitled to set-off against a legacy a debt due from the legatee 
to the testator notwithstanding that the debt is statute-barred. 


Notes. The Limitation Act, 1623, has been repealed: see now the Limitation 
Act, 1989. 

Followed: Coates v. Coates (1864), 8383 Beav. 249. Considered: Re Akerman, 
Akerman v. Akerman, [1891-4] All E.R.Rep. 196; Re Langham, Otway v. Lang- 
ham (1896), 74 L.T. 611; Dingle v. Coppen, Coppen v. Dingle, [1899] 1 Ch. 726. 
Distinguished: Re Bruce, Lawford v. Bruce, [1908] 2 Ch. 682. Considered: Re 
Sewell, White v. Sewell, [1909] 1 Ch. 806; Re Rhodesia Goldfields, Partridge v. 
Fhodesia Goldfields, [1910] 1 Ch. 239. Referred to: Harvey v. Palmer (1851), 4 
De G. & Sm. 425; Re Morley, Morley v. Saunders (1869), L.R. 8 iq. 594; Re 
Stead’s Settlement Trusts (1876), 24 W.R. 698; Re Milnes, Milnes v. Sherwin 
(1885), 53 L.T. 5384; Re Taylor, Taylor v. Wade (1894), 8 R. 186; Re Watson, 
Turner v. Watson, [1896] 1 Ch. 925; Re Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 885; 
Re National Live Stock Insurance Co., Re National General Insurance Co., [1917] 
1 Ch. 628; Re Savage, Cull v. Howard, [1918] 2 Ch. 146. 

As to legacies to debtors, see 16 Haussury’s Laws (8rd Edn.) 821, 322; and for 
cases see 23 Dicust (Repl.) 444, 445, 449, 450. 


Cases referred to in argument: 

Wekett v. Raby (1724), 2 Bro. Parl. Cas. 886; 1 E.R. 1014, H.L.; 20 Digest 
(Repl.) 806, 473. 

Foley v. Hill (1844), 1 Ph. 399, L.C.; affirmed (1848), ante p. 16; 2 H.L.Cas. 28: 
9 E.R. 1002, H.L.; 20 Digest (Repl.) 286, 289. 

Spears v. Hartly (1800), 3 Esp. 81, N.P.; 82 Digest (Repl.) 277, 228. 

Field v. Bezant (1833), 5 B. & Ad. 357; 2 Nev. & M.K.B. 207; 2 L.J.K.B. 198 ; 
110 E.R. 822; 42 Digest (Repl.) 40, 202. 

Higgins v. Scott (1831), 2 B. & Ad. 413; 9 L.J.0.9.K.B. 262; 109 E.R. 1196; 
82 Digest (Repl.) 255, 17. : 

Leche v. Lord Kilmorey (1823), Turn. & R. 207; 87 E.R. 1076; 25 Digest (Repl.) 
574, 181. 

Kden v. Smyth (1800), 5 Ves. 841; 31 E.R. 620, L.C.; 44 Digest 618, 4468. 

Flower v. Marten (1837), 2 My. & Cr. 459; 6 L.J.Ch. t67; 1 Jur. 255; 4 
714, L.C.; 20 Digest (Repl.) 806, 474. 


Appeal by the plaintiff from a decision of Wiaram, V.-C., in an action brought 
by the plaintiff, as assignee of a legacy, against the executors of the testator to obtain 
payment of the legacy out of the assets of the testator. 
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The testator, Aldborough Richardson, by his will dated May 16, 1825, bequeathed 
£2,500 to the defendant and three other trustees, on trust to~pay the interest, 
dividends and annual produce from time to time, as the same should be received 
into the proper hands of Robert Hamilton for his own use and benefit, for and 
during his natural life. The testator thereby directed that Robert Hamilton’s 
receipt alone from time to time should be sufficient discharges to the trustees for 
such dividends, etc., it being his, the testator’s, desire and object that Robert 
Hamilton should be unable to sell or alienate his interest in the same; and from 
and after the decease of Robert Hamilton, in trust to transfer the principal to such 
person or persons as he, Robert Hamilton, should in and by his last will and 
testament or any codicil or codicils thereto, direct or appoint; and in default of 
such direction or appointment, or as to such part of the principal as should 
not be disposed of by any such direction or appointment, in trust for the 
executors or administrators of Robert Hamilton. The testator empowered the 
trustees to lay out the sum of £2,500 in the purchase of an annuity for the life of 
Robert Hamilton, to be made payable to them, the trustees, and directed that the 
annuity should be paid and disposed of by the trustees, in like manner and under 
the like restrictions as before directed concerning the dividends, etc., of the £2,500. 
- The testator nominated the defendant and the other trustees his executors. By 
several codicils the testator changed the trustees and executors, and died on 
Dec. 26, 1831. The will and codicils were proved by the defendants. 

Robert Hamilton was a first cousin of the testator’s, had been in the army, and 
was an extravagant man, and had been greatly assisted by the testator with loans 
of money, for which Robert Hamilton’s promissory notes had been taken by the 
testator; but no interest had ever been paid on the notes, and, with the exception 
of a sum of about £300 all the advances had been made more than six years before 
the testator’s death. He had left the army under circumstances which induced 
him to seek to explain his conduct to the authorities at the Horse Guards, and for 
that purpose he printed a pamphlet, in which he referred to the sum of £1,100 
(advanced to him by the testator, to purchase a captain’s commission) as a debt 
due to the testator (who was then living), and which he, Hamilton, had solemnly 
engaged to pay. On leaving the army, he engaged in the wine trade and on Jan. 27, 
1882, about a month after the testator’s death, became bankrupt. The assignees 
applied to the executors for payment to them of his legacy, which the executors 
declined to pay except under the direction of the court. The assignees and creditors 
refused to take any proceedings against the executors, and an arrangement was then 
come to with Robert Hamilton, under which the fiat was annulled, and his creditors 
agreed to withdraw all claim to the legacy on securing to them 10s. in the pound 
upon the amount of their debts. In carrying out that arrangement, the legacy had, 
after some intermediate assignments, become vested in the plaintiff, who had filed 
her bill against the executors for payment of the legacy. Robert Hamilton was 
examined before the commissioner under his bankruptcy, and then stated that the 
sums advanced to him by the testator were loans and not gifts. In this suit, Sir 
John Hamilton, brother of Robert Hamilton, and a confidential servant of the 
testator, had been examined, who stated that the testator had declared that he never 
intended to require repayment of his advances from Robert Hamilton. 

Wieram, V.-C., had referred it to the master to inquire whether Robert Hamilton 
was indebted to the testator at the time of his death. The master found the par- 
ticulars of the debts, etc., of which the result is above stated. To that report the 
plaintiff excepted, and the cause on further directions and the exceptions were heard 
together. Wuiaeram, V.-C., decreed that the total amount of Robert Hamilton’s 
debt to the testator, amounting to £2,335 ought to be set off against the capital 
of the legacy of £2,500. From that decree the plaintiff appealed. 


Malins and Rudall for the plaintiff. 
Lowndes and Glasse for the defendants. 


A 


L.C.Ct.] COURTNAY v. WILLIAMS (Lorp Lynpuvrst, L.C.) 757 

LORD LYNDHURST, L.C.—Two questions have been raised in the course of 
the argument, one of fact and the other of law. The question of fact has also 
divided itself into two branches—whether the debt alleged to be due to the estate 
of the testator by the legatee was, according to the evidence, to be considered as a 
gift or as a loan; or whether that which was a loan originally, had by any subsequent 
circumstances been converted into a gift. It appears to be clear to me that the 
sums advanced were originally loans and not gifts. The legatee, Mr. Hamilton, 
was a relation of the testator and a person in whose prosperity in life he appeared 
to have taken an interest. Mr. Hamilton was also an extravagant and needy man, 
dependent in a great measure on the bounty of this relative. There was nothing, 
therefore, unnatural in the supposition that he should advance him sums of money 
by way of loan, never indeed expecting to be repaid, but nevertheless taking a 
security for payment, and reserving to himself the right of proceeding on that 
security if he thought fit to do so; or, if the altered circumstances of the debtor or 
a change in his feelings with respect to him gave him the inclination to insist on 
being repaid. That is the first point in the question of these advances not being 
gifts. The second and most material one is to be found in the conduct of the 
legatee himself. It was his obvious interest to make these advances appear to be 
gifts, and not loans; and yet they had his own admission that he considered them 
debts due to the testator. There was also a pamphlet published by Mr. Hamilton 
as a letter to Lord Fitzroy Somerset in justification of his conduct in the army; 
and in that letter he alleged as a defence against imputations which might have 
caused him to be compelled to sell his commission, that he was under a binding 
engagement to repay the testator the £1,100 advanced to him for the purchase of 
his commission. If the evidence of the intentions of the testator as gathered from 
the construction of the will and supported by the testimony of his brother, Sir J. 
Hamilton, stood alone, I should have little doubt in coming to the conclusion that 
the loans were converted into gifts; but when they had this clear evidence of the 
legatee’s own view of the case, I think that the weight of evidence is against the 
assumption that the debt did not exist at the time of the death of the testator. 

The question then arises whether the remedy of this debt is barred by the Limi- 
tation Act, 1623; or, being so barred, whether it may not be set off against the 
claim for the legacy. It is quite clear that no action can be brought by the 
executors to recover the debt. They are expressly prohibited by the statute. The 
barring of the remedy for the recovery of debt does not, however, extinguish the 
debt. The debt remains, notwithstanding the legal obstacle to its recovery; and 
if any circumstance exists through which the party having the claim can make the 
debt available to the estate entitled to the benefit of it he is bound to avail himself 
of it. The executors in the present instance are the trustees of the estate of the 
testator. The debt due by the legatee is a part of the assets of the testator. The 
legatee claims to have the sum paid to him out of the assets in satisfaction of a 
legacy. The legatee had a part of the assets, out of which the payment was to be 
made, in his own hands. Are not the executors entitled to say: ‘‘Pay yourself as 
far as the money in your hands allows’’? That is a payment pro tanto. That is 
the true principle on which such cases ought to proceed. The executors have a right 
to say to the legatee: “‘You have assets of the estate in your hands, apply them to 
the payment of your demand.’’ That is the rule; and it is so set forth in a case 
cited in the course of the argument. In that case the debt had not -been barred 
by the statute; but it was held that a payment made in that way by the executors 
was a payment pro tanto. 

I am, therefore, of opinion, that Wicram, V.-C., has come to a right conclusion 
on the question; but inasmuch as that learned judge has expressly stated one of the 
points to be a new one, on which the court had hitherto avoided a decision, I shall 


dismiss the appeal but give no costs. 





Appeal dismissed. 
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SMART v. SANDARS 


[Courr or Common Pumas (Wilde, C.J., Coltman, Maule and Williams, JJ.), 
November 10, 12, 1847, May 12, 1848] 


[Reported 5 C.B. 895; 17 L.J.C.P. 258; 11 L.T.0.8. 178; 
12 Jur. 751; 186 E.R. 1132] 


Agent—Mercantile agent—Goods entrusted to mercantile agent for sale—In- 
structions to sell at specified price—Advances made by factor for principal— 
Failure of principal to make repayment—Right of agent to sell goods at lower 
price to reimburse himself. 

A factor, who had goods of his principal in his possession for sale, made 
advances on account of the principal by accepting certain bills of exchange. 
When the bills had become due the factor gave the principal notice that he re- 
quired repayment of the money expended by him, but the principal failed to 
repay the sum due. The principal had instructed the factor not to sell the goods 
at a price below a specified figure, but the factor, in order to reimburse himself 
for the payments made by him on the principal’s account, sold them at a lower 
price. 

Held: the factor had no right to sell the goods in breach of the principal’s 
orders. 


Notes. Explained: Taplin v. Florence (1851), 10 C.B. 744; The Margaret 
Mitchell (1858), Sw. 882. Explained: Siebel v. Springfield (1863), 8 New Rep. 36. 
Approved and Applied: De Comas v. Prost (1865), 8 Moo.P.C.C.N.S. 158. Ap- 
plied: Read v. Anderson (1882), 10 Q.B.D. 100. Distinguished: Frith v. Frith, 
[1906] A.C. 254. Referred to: Yates v. Hoppe (1850), 14 Jur. 872; Campanari v. 
Woodburn (1854), 15 C.B. 400; Donald v. Suckling (1866), 7 B. & S. 788; Sinfra 
Akt. v. Sinfra, Ltd., [1939] 2 All E.R. 675. 

As to irrevocable authority of agents, see 1 Hatssury’s Laws (8rd Edn.) 288 et 
seq.; and for cases see 1 Diarsr (Repl.) 798 et seq. 


Cases referred to: 

(1) Graham v. Dyster (1817), 6 M. & 8. 1; 105 E.R. 1148; 1 Digest (Repl.) 396, 
yes 

(2) Raleigh v. Atkinson (1840), 6 M. & W. 670; 9 L.J.Ex. 206; 151 E.R. 581; 1 
Digest (Repl.) 800, 3268. 

(3) Vynior’s Case (1609), 8 Co. Rep. 81 b; 77 E.R. 597; 1 Digest (Repl.) 790, 
3182. 

(4) Walsh v. Whitcomb (1797), 2 Esp. 565; 1 Digest (Repl.) 790, 3187. 

(5) Gaussen v. Morton (1830), 10 B. & C. 7381; 5 Man. & Ry.K.B. 618; 
8 L.J.0.8.K.B. 3818; 109 E.R. 622; 1 Digest (Repl.) 799, 3255. 

(6) Watson v. King (1815), 4 Camp. 272; 1 Stark. 121; 1 Digest (Repl.) 798, 3251. 


Also referred to in argument: 
Dufresne v. Hutchinson (1810), 8 Taunt. 117; 128 E.R. 48; 1 Digest (Repl.) 481, 
1247. 
Pothonier v. Dawson (1816), Holt, N.P. 888; 1 Digest (Repl.) 694, 2492. 
Parker v. Brancher (1839), 2 Law Reporter (June), 46. 
Brown v. M‘Gran, 14 Peter’s Reports, 480. : 


Warner v. McKay (1836), 1 M. & W. 591; 2 Gale, 86; Tyr. & Gr. 965; 5 L.J.Ex. 


276; 1 Digest (Repl.) 667, 2345. 


Smart v. Hyde (1841), 8 M. & W. 723; 1 Dowl.N.S. 60; 10 L.J. Ex. 479; 151 E.R. 


1231; 1 Digest (Repl.) 356, 390. 
Smith v. Dixon (1887), 7 Ad. & El. 1. 
Whittaker v. Mason (1835), 2 Bing.N.C. 359. 
Nash v. Breeze (1848), 11 M. & W. 352. 
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Demurrer in an action of assumpsit for breach of contract. 

The first count of the declaration stated that the defendant was a corn-factor at 
Liverpool, and in consideration that the plaintiff delivered to him a cargo consisting 
of 8,000 bushels of wheat to be sold and disposed of by the defendant for and on 
account of the plaintiff, for a reasonable commission and reward to be paid by the 
plaintiff to the defendant, he promised to obey the directions of the plaintiff in 
regard to the sale and disposal of the wheat. It was stated that the defendant 
sold a small portion of the cargo at 6s. 4d. per bushel and that the plaintiff there- 
upon ordered him not to sell any more at less than 7s. a bushel, but that the 
defendant sold the wheat at lower prices. There was also a second count in the same 
form respecting another cargo. 

To the first count the defendant, by his third plea, stated that after the cargo of 
wheat had been consigned to him, and before the committing of the alleged breach 
of contract, he became and was under advances to the plaintiff in respect of the 
consignment of wheat to a larger amount than the value of the cargo. The sum so 
advanced to the plaintiff by the defendant was then due and payable, the defendant 
having accepted divers bills of exchange for the plaintiff on the security of the 
cargo before the giving of any of the orders mentioned. Before the committing of 
the breach of contract, the defendant gave notice to the plaintiff that he required 
the sum of money advanced by him to be repaid, and that, if the plaintiff did not 
repay him, he would sell the whole of the residue of the wheat and out of the 
money produced by such sale would repay himself the money advanced. A reason- 
able time for the repayment elapsed, but the plaintiff did not repay the advances 
and it was absolutely necessary for the defendant to sell the whole of the residue 
of the wheat to repay to himself the sum advanced, and, therefore, he sold the 
residue of the wheat for the prices in the count mentioned by the plaintiff, the same 
being the best prices he could obtain for the wheat, and that the proceeds were not 
sufficient to repay him the whole of the money advanced. By his fourth plea the 
defendant alleged that the plaintiff was indebted to him for advances on other 
consignments, and that he had a lien on the wheat in question for such advances, 
and a right to have them repaid out of the proceeds of the wheat. 


Serjeant Channell (with him Taprell) for the plaintiff. 
Serjeant Byles (with him Crompton) for the defendant. 


Cur. adv. vult. 


May 12, 1848. WILDE, C.J., delivered the following judgment of the court.— 
The substantial question in this case is whether a factor who has made advances on 
account of his principal, has the right to sell the goods in his hands contrary to 
orders of his principal, on the principal making default in repaying the advances. 
It is now settled law that a factor has a lien for his advances; but the defendant 
claimed more than a lien; he claims the right, if the principal when called on to 
repay the advances makes default in doing so, to sell the goods at such prices and 
times, in the exercise of a sound discretion, as he thinks best for his principal. No 
case in any English court can be produced in support of this doctrine. If it is a 
right, one would expect to find it enforced every day, if it existed; and the silence 
of our law books is a strong argument against the existence of such a right. It is 
true that in Graham v. Dyster (1), Bayuey, J., in considering whether a factor, in 
the circumstances of that case, had authority to pledge, is reported to have said 
(6 M. & S. at p. 5): 


“The fact that the plaintiff had drawn bills against the consignment, and had 
also drawn in like manner against other consignments, made no difference in 
respect to the raising an implied authority to pledge. The only difference which 
the practice makes, is, that it conveys to the factor the right to reimburse 
himself. He may sell on credit, and discount bills.’’ 


These remarks, however, were made with reference to the factor who had express 
authority, which had never been revoked, to sell at his discretion; and they furnish 
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no authority for maintaining that in a case where the principal has prohibited the 
sale under prescribed limits, he may notwithstanding sell. 

It is said, however, that a factor for sale has an authority as such, in the absence 
of all special orders to sell; and when he afterwards comes under advances, he 
thereby acquires an interest, and having thus an authority and an interest, the 
authority becomes irrevocable. The doctrine here implied—that whenever there 
is in the same person an authority and an interest, the authority is irrevocable—is 
not to be admitted without qualification. In Raleigh v. Atkinson (2), the goods had 
been consigned to a factor to sell, with a limit as to price; the factor had a lien on 
the goods for advances, and the principal, in consideration of those advances, agreed 
with the factor that he should sell the goods at the best market-price, and realise 
thereon against his advances. The court held that this authority was revocable 
on the ground that there was no consideration for the agreement. In that case, 
there was authority given and one which the principal was fully at liberty to 
give; and the party to whom it was given had an interest in it, yet the authority 
was held to be revocable. The effect of the decision was attempted in argument 
before us to be eluded by referring to the circumstance that the factor received the 
goods originally with a limit as to the price of sale; but we do not think that 
circumstance material, since the limit originally imposed was done away with by 
the authority afterwards given to sell at the best price. Such an authority requires 
no consideration to support it, as an authority is, in its nature, revocable by the 
donors of it: Vynior’s Case (8). It is only when it is sought to make it irrevocable 
that a consideration is required to give it that effect. 

On the subject of an authority being rendered irrevocable, when accompanied by 
an interest, there is not much to be found. In Walsh v. Whitcomb (4), Lorp 
Kenyon is reported to have said (2 Esp. at p. 566) : 


‘‘There is a difference in cases of powers of attorney; in general they are revok- 
able from their nature; but there are these exceptions: Where a power of 
attorney is part of a security for money, there it is not revocable; where a 
power of attorney was made to levy a fine as part of the security, it was held not 
to be revocable. The principle is applicable to every case where a power of 
attorney is necessary to effectuate any security, such is not revocable.”’ 


Gaussen v. Morton (5) and Watson v. King (6), were decided in conformity to 
Walsh v. Whitcomb (4), and the result appears to be, that when an agreement is 
entered into on a sufficient consideration, whereby an authority is given for the 


purpose of securing some benefit to the donee of the authority, such an authority is | 


irrevocable. This is what is usually meant by an authority coupled with an interest 
which is commonly said to be irrevocable. But we think this doctrine applies 
only to cases where the authority is given for the purpose of being a security, or, as 
Lorp Kenyon expresses it, part of the security; not to cases where the authority is 
given independently, and the interest of the donee of the authority arises after- 
wards, and is incidental only. As, for instance, in the present case, the goods 
were consigned to the factor for sale; that confers an implied authority to sell. 
Afterwards, the factor makes an advance; this is not an authority coupled with an 
interest, but an independent authority, and an interest subsequently arising. The 
making of such an advance may be a good consideration for an agreement that the 
authority to sell shall be no longer revocable; but such an effect will not, we think, 
arise independent of the agreement. There is no authority or principle in our law, 
that we are aware of, which leads us to think it may. 

Tf such be the law, where is it to be found? It was said in argument that it was 
the common practice of factors to sell in order to repay advances; if it be true that 
there is a well understood practice with factors to sell, that practice would furnish 
a ground for inferring that the advance was made on the footing of such an agree- 
ment, that the factor should have an irrevocable authority to sell, in case the 
principal made default. Such an inference would be a very reasonable and proper 
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A one; but it would be an inference of fact, and not a conclusion of law. These pleas, 
therefore, in which the right to sell for advances on default by the principal to repay 
them is treated as a conclusion of law, cannot be supported. There will, therefore, 
be judgment for the plaintiff on the pleas demurred to. 

Judgment for plaintiff. 


FOLLIT »v. KOETZOW 


[Court or QureENn’s Brencou (Sir Alexander Cockburn, C.J., Crompton, Hill and 
Blackburn, JJ.), April 25, 1860] 
| Reported 2 HK: & KE, 780s 29 L.J.M.C. 128; 2 LT. 178; 24 J.P. 612; 
D 6 Jur.N.S. 651; 8 W.R. 482; 121 H.R. 274] 


Bastardy—A ffiliation order—Application—Competency—Prior agreement by 

mother to accept sum from putative father in satisfaction of future claims. 

A putative father, before an application by the mother of a bastard child 

for an affiliation order under the Poor Law Amendment Act, 1844 [see now 

Affiliation Proceedings Act, 1957], agreed with the mother to pay her 5s. a week 

E for the support of the child, and paid two years’ amount in advance. After- 
wards he paid her £10 to release him from all future payments. 

Held: this was no bar to the mother’s applying for, and the magistrate’s 
making, an affiliation order, but the magistrate was bound to consider the agree- 
ment along with all the other circumstances to guide his discretion in adjudicat- 
ing. 

Notes, The provisions in the Poor Law Amendment Act, 1844, relating to affilia- 
tion proceedings have been repealed, and replaced by the Affiliation Proceedings 
Act, 1957. By s. 4 (2) of this latter Act, if the evidence of the mother is corrobor- 
ated in some material particular by other evidence to the court’s satisfaction, the 
court may adjudge the defendant to be the putative father of the child and ‘‘may 
G also, if it thinks fit in all the circumstances of the case’’ proceed to make against 

him an affiliation order. 

Applied: Griffith v. Evans (1882), 46 L.T. 417. 

As to maintenance of an illegitimate child by father, see 3 Hausgury’s Laws 
(3rd Edn.) 108 et seq.; and for cases see 3 Diarst (Repl.) 488-441; 451-461. For 
the Affiliation Proceedings Act, 1957, see 87 Hatspury’s Sratures (2nd Edn.) 386. 


Ad Cases referred to in argument: 
Pope v. Sale (1831), 7 Bing, 477; 5 Moo. & P. 336; 1 Nev. & M.M.C. 240; 9 
L.J.0,8.C.P. 150; 181 E.R. 185; 3 Digest (Repl.) 488, 313. 
Middleham v. Bellarby (1813), 1 M, & S. 310; 105 E.R. 116; 8 Digest (Repl.) 


438, 311. 
Crowhurst v. Laverack (1852), 8 Exch. 208; 22 L,J.Ex. 57; 20 L.T.0.8. 102: 
I 17 J.P. 249; 1 W.B, 56; 155 E.R. 1322; 3 Digest (Repl.) 439, 326. 


Jennings v. Brown (1842),9 M. & W, 496; 12 L.J.Ex. 86; 152 E.R. 210; 3 Digest 
(Repl.) 489, 322. 


Case Stated by a Metropolitan Police Magistrate under the Summary Jurisdiction 
Act, 1857, on an application made by Susannah Koetzow for an order under the 
Poor Law Amendment Act, 1844, to compel George Follit to maintain a bastard 
child, of which Susannah Koetzow had been delivered on Jan. 24, 1856, and of 
which child George Follit was alleged by her to be the putative father, 
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Upon the hearing of a summons issued by the magistrate on May 28, 1859, calling 
upon George Follit to show cause why he should not be adjudged the putative father 
of such child, the complainant Susannah Koetzow swore that he was the father of 
such child, and that the defendant had made payments to her for the maintenance 
of such child within twelve months of its birth, which facts were admitted by the 
defendant. The magistrate thereupon made the usual order to pay 2s. 6d. per 
week for the maintenance of such child. The defendant’s attorney then contended 
that the defendant was not liable to maintain such bastard child, and that no order 
could be made for the maintenance of such child, for the reason that the defendant 
had previously to Oct. 28, 1858, contracted to pay to the complainant the sum of 
os. per week for the support of the child, which contract he alleged he had per- 
formed up to Oct. 23, 1858, and paid her in advance sufficient to maintain the child 
for two years then to come, and also that the defendant had on such last-mentioned 
day paid to the complainant the further sum of £10 in consideration of which the 
complainant had, as he stated, agreed to release the defendant from all future pay- 
ments in respect of the child. The magistrate was of opinion that such contract 
was void as against public policy, and that he could not entertain it. He promised 
to consider the point, and give judgment on June 14, 1859. 

On June 14, 1859, the defendant’s attorney again appeared before the magistrate 
and urged that, even if such contract was not binding between the parties, yet the 
magistrate could exercise his own discretion in the matter, inasmuch as the Act 
of Parliament required him to decide ‘‘after considering all the circumstances of the 
case,’’ and, that he might be influenced by the fact that the father had paid more 
than double what the magistrate had power to order for the next four or five years. 
Being of opinion that he had no discretion in the matter, as the defendant was proved 
to be the father of the said child, the magistrate refused to alter his determination. 
He felt strengthened in that determination by it seeming to him clear that all the 
clauses relating to bastards in the Poor Law Amendment Act, 1844, had but one 
object, namely, the maintenance and protection of the child; and, therefore, this con- 
tract to pay, or having paid, a sum of money to the mother, which may be expended 
or lost long before the child reaches the age when the weekly payment under a magis- 
trate’s order cease, was of no avail. The mother was only the guardian of the 
child, and, under circumstances, another guardian may be appointed. It seemed 
to him that the child and the parish to which it might become chargeable ought to 
be his first consideration, and that the payment of a sum of money to the mother 
was no answer to his assuming jurisdiction. He, therefore, made the order. 

The question for the opinion of the court was whether the justice had any dis- 
cretion under the Act of Parliament to entertain the contract attempted to be set 
up by the defendant, as aforesaid, the paternity of the child having been proved. 

By the Poor Law Amendment Act, 1844, s. 3: 


‘‘After the birth of such bastard child, on the appearance of the person so sum- 
moned, or on proof that the summons was duly served on such person, or left 
at his last place of abode, six days at least before the petty session, the justices 
in such petty session shall hear the evidence of such woman, and such other 
evidence as she may produce, and shall also hear any evidence tendered by or 
on behalf of the person alleged to be the father; and if the evidence of the 
mother be corroborated in some material particular by other testimony, to the 
satisfaction of the said justices, they may adjudge the man to be the putative 
father of such bastard child; and they may also, if they see fit, having regard to 
all the circumstances of the case, proceed to make an order on the putative 
father for the payment to the mother of the bastard child, or to any person who 
may be appointed to have the custody of such child under the provisions of this 
Act, of a sum of money weekly and of such costs as may have been incurred 
in the obtaining of such order.. .”’ 


Coleridge for the mother. 
Serjeant Parry (Gibbons with him) for the putative father. 


A 


~ 


C 
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SIR ALEXANDER COCKBURN, C.J.—As regards the main question, I am of 
opinion that what took place between the mother and the putative father was not 
sufficient to oust the magistrate of his jurisdiction to make the order under the 
Poor Law Amendment Act, 1844, 5. 3. The statutable right given to the mother to 
apply for the order, and to the magistrate to make it, is of a peculiar character. 
No doubt it is entirely in the choice and discretion of the mother to apply for the 
order, and if she does not choose to apply, neither the parish officers nor any other 
person can compel her to do so. At first sight it would seem to be a personal right 
for her own benefit, but when the object of the legislature and the language of the 
statute are looked at, that view cannot prevail. The intention of the legislature 
was, that when once the application has been made and the order obtained, the 
weekly payment is to be not merely for the relief of the mother, but the main object 
was to be the maintenance of the child. The first section of the statute speaks of it 
as an order for the maintenance of the bastard child, showing that something was 
intended beyond the mere relief of the mother. The magistrate held that the 
agreement between the mother and the putative father was void; but he was going 
too far in determining that, for the question now to be decided is whether the 
agreement takes from the magistrate his discretionary power, ‘‘having regard to 
all the circumstances of the case,’’ to make an order on the putative father. Look- 
ing at the policy of the statute, I do not think that a bargain of this sort between 
the mother of a bastard child and the putative father ousts the magistrate of his 
discretionary power to make an order. If by such an agreement before making an 
application the mother can oust the jurisdiction of the magistrate, she may also 
by such an agreement annul the effect of such an order after it has been made. I 
am, however, of opinion that she cannot do so, and under all the circumstances I 
think the Case should go back to the magistrate to exercise his discretionary power, 
taking this very material agreement into his consideration along with the other facts 
to guide him. 


CROMPTON, J.—I am of the same opinion. First, was this agreement a bar 
to the magistrate’s proceeding to make an order on the putative father? and, 
secondly, had the magistrate a discretion to consider this agreement in making the 
order? There are no words in the statute that meet a case like this. The magistrate 
is to look at all the circumstances of the case. The order is to be for weekly pay- 
ments by the putative father. He is to consider whether an arrangement of this 
kind would not defeat that. The case is put on the maxim quilibet potest renunciare 
Juri pro se introducto, and it was urged that this was given as relief to the mother, 
and she might release it. But is this a mere right of the mother, and is it not also 
for the benefit of the child? The words of the statute are for the support and 
maintenance of the child, and s. 7 shows that this is clearly not the right of the 
mother merely, for after the mother’s death or incapacity, as enacted, the payment 
is to be enforced by the board of guardians, and made to some person appointed by 
the Justices. T’he object of the statute, then, might be defeated if the mother, for 
an insufficient, or what perhaps is worse, a lump sum, might contract with the 
putative father to oust the discretion of the magistrate under the statute. I, there- 
fore, think that this agreement was no bar to the magistrate’s proceeding, and that 
the case must go back to him. 


HILL, J.—It is admitted that the agreement by which the mother agreed to take 
upon herself the maintenance of the child, and to forbear to apply for an order 
on the putative father, is a good agreement, but the question is whether it takes 
away the power of the magistrate to make an order on him. It is necessary to 
see what power the magistrate has for this purpose. He has a power, first, abso- 
lutely and without any discretion to adjudicate the man to be the putative father; 
and, secondly, to make an order, if he sees fit, having regard to all the circum- 
stances of the case, on the putative father for the payment to the mother of a sum 
of money weekly, etc. The statute treats it as a matter entirely for the discretion 
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of the magistrate under all the circumstances. Therefore, the utmost such an 
agreement as this can come to is, that it is to be treated as a strong fact for the 
consideration of the magistrate in adjudicating as to making an order. I think 
that there has been a miscarriage in this case, and that the agreement is a valid 
one, and that the magistrate ought to have taken it into his discretion and exercised 
his discretion upon all the circumstances as to making an order. 





BLACKBURN, J.—I am of the same opinion. There is no enactment that the 
mother may release or bar her right to apply for such an order. If the order had 
been for her sole exclusive benefit, I should have inclined to act on the maxim 
quilibet potest renunciare juri pro se introducto, and to hold that, as she had 
released her right, she was precluded from applying for the order. But the order 
is not for her sole personal benefit at all: it is partly for her benefit and partly for 
the benefit of the child. Section 5 shows that it is not for her personal benefit, but 
as a means to enable her to maintain the child. It is called an order for the main- 
tenance of the child. That being so, the mother ought not to be able to renounce 
the right given by the statute. The justices may in every case, if they see fit, 
proceed to make an order on the putative father. That is what the legislature 
intended, and what it has said. The Case must go back to be reconsidered. 


Case remitted. 


NOTTIDGE v. PRINCE 


[ VicE-CHANCELLOR’S Court (Stuart, V.-C.), June 4, 5, 6, 7, 8, July 25, 1860] 


[Reported 2 Giff. 246; 29 L.J.Ch. 857; 2 L.T. 720; 24 J.P, 726; 
6 Jur.N.S. 1066; 8 W.R. 742; 66 E.R. 103] 


Undue Influence—Religion—Influence of minister over person under direct spiri- 
tual charge—Right to have gift set aside—Guardian and ward—Parent and 
child—Solicitor and chent—Right to have gifts by ward, child, or client set 
aside. 

No person who stands in the relation of special confidence to another so as 
to acquire habitual influence over his mind can accept any gift or benefit from 
the person who is under the dominion of that influence without danger of having 
the gift set aside. If it can be shown that a sufficient protection has been 
interposed against the exercise of this influence, there may be a case to sustain 
the gift, but the principle prevails where there exists a relation which naturally 
creates influence over the mind. Therefore, the doctrine extends to the rela- 
tion of attorney and client, of guardian and ward, of parent and child. But 
there does not arise from any of these relations an influence so strong as that 
of a minister of religion over a person under his direct spiritual charge. The 
strength of religious influence is far beyond that of gratitude to a guardian, 
trustee, or attorney, and the same ground of public utility which requires the 
court to guard against such influences has its most important application to 
that influence which is the strongest. 

Gift—Delusion or deception—Gift made under influence of deceit and spiritual 
domination—Invalidity—Right of recovery. 

Where a gift is made under the influence of delusion or deception it cannot 
be valid. Whether the delusion or deception relates to matters spiritual or 
matters temporal is immaterial, for, if the gift be made under the influence of a 
delusion, the right of restoration in either case is clear. 


A 


A 
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The court taking the view that a gift had been obtained by the defendant ‘‘by 


imposing a belief on the mind of a weak woman that he sustained a super- 
natural character,’ 


Held: the gift was invalid, and the plaintiff, the personal representative of 
the deceased donor, was entitled to recover it. 


Notes. Referred to: Allcard v. Skinner, [1886-90] All E.R.Rep. 90. 
As to undue influence and setting aside gifts for fraud, see 17 Hauspury’s Laws 


(3rd Edn.) 672 et seq., and ibid., vol. 18, p. 894. For cases see 12 Drazst (Repl.) 
110 et seq. 


Case referred to: 


(1) Norton v. Relly (1764), 2 Eden, 286; 28 E.R. 908; 12 Digest (Repl.) 118, 695. 


C Also referred to in argument : 


Thomas v. Roberts (1850), 3 De G. & Sm. 758; 19 L.J.Ch. 506; 14 Jur. 639; 64 
E.R. 693; 28 Digest (Repl.) 620, 1236. 

Huquenin v. Baseley (1807), 14 Ves. 273; 83 E.R. 526, L.C.; 12 Digest (Repl.) 
oT 05). 

Bridgman v. Green (1757), 2 Ves. Sen. 627; Wilm. 58; 28 E.R. 399, L.C.:; 35 
Digest (Repl.) 87, 797. 

Gibson v. Jeyes (1801), 6 Ves. 266; 31 E.R. 1044, L.C.; 83 Digest (Repl.) 626, 
DLo. 

Dent v. Bennett (1835), 7 Sim. 539; 5 .J.Ch. 58; 58 E.R. 944; 12 Digest (Repl.) 
120 71s. 

Cooke v. Lamotte (1851), 15 Beav. 234; 21 L.J.Ch. 871; 51 E.R. 527; 25 Digest 
(Repl.) 279, 856. 

Hoghton v. Hoghton (1852), 15 Beav. 278; 21 L.J.Ch. 482; 17 Jur. 99; 51 E.R. 
545; 12 Digest (Repl.) 112, 662. 

Billage v. Southee (1852), 9 Hare, 584; 21 L.J.Ch. 472; 16 Jur. 183; 68 1, Kh. 608: 
12 Digest (Repl.) 121, 719. 

Kirwan v. Cullen, 4 1.Ch.R. $22. 

Gordon v. Gordon (1819), 3 Swan. 400; 36 E.R. 910, L.C.; 85 Digest (Repl.) 120, 
184. 

Austin v. Chambers (1837-8), 6 Cl. & Fin. 1; 7 E.R. 598; 1 Digest (Repl.) 521, 
1547. 

Attwood v. Small (1838), 6 Cl. & Fin. 282; 7 E.R. 684; sub nom. Small v. Att- 
wood, 2 Jur. 226, 246, H.L.; 385 Digest (Repl.) 42, 369. 

Langley v. Fisher (1845), 9 Beav. 90; 15 L.J.Ch. 73. 

Cooth v. Jackson (1801), 6 Ves. 12; 31 E.R. 918; 2 Digest (Repl.) 552, 872. 

Evans v. Bicknell (1801), 6 Ves. 174; 31 E.R. 998, L.C.; 85 Digest (Repl.) 34, 
258. 

Benbow v. Townsend (1838), 1 My. & K. 506; 2 L.J.Ch. 215; 89 E.R. 772; 48 
Digest 659, 924. 

Hunter v. Atkins (1834), 3 My. & K. 113; Coop. temp. Brough. 464; 40 E.R. 40. 
L.C.; 43 Digest 778, 2188. 

Lomax v. Ripley (1855), 8 Sm. & G. 48; 8 Eq. Rep. 801; 24 I.J.Ch. 254; 24 
iT :0.3; 323;°1 Jar.N 8. 2723.8 WR. 269: 65 HR. 508; 8 Digest (Repl].) 
385, 788. 

Wallgrave v. Tebbs (1855), 2 K. & J. 318; 25 L.J.Ch. 241: 26 L.T.0.9. 147; 20 
J.P. 84; 2 Jur.N.S. 83; 4 W.R. 194; 69 E.R. 800; 20 Digest (Repl.) 273, 190. 


Action in which the plaintiff, Ralph Clarke Nottidge claimed, as the administrator 


of his deceased sister, Louisa Jane Nottidge, against the defendant, Henry James 
Prince, the transfer from the defendant to the plaintiff of two sums of three per 
cent. annuities, amounting together to the sum of £5,728 7s. 7d., formerly the 
property of Miss Nottidge. 


In December, 1845, Miss Nottidge, who was then about forty-one years of age, 


went to reside in the neighbourhood of Weymouth, in order to be near the defen- 
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dant, who was the head of an institution known as the Agapemone, in Somerset, 
and to place herself under his religious teaching and guidance. After some diffi- 
culties, her brother succeeded in taking her to her mother’s, and, as she appeared 
to her friends to exhibit symptoms of insanity, in November, 1846, she was, upon 
the usual medical certificate, placed in confinement. She remained in confinement 
till May 15, 1848, when she was released by order of the Lunacy Commissioners. 
In 1847, the defendant and his followers had taken up their abode at the Agapemone. 
The transfer of stock by Miss Nottidge was made in May, 1848, immediately after 
her release from confinement. On Aug. 21, 1858, she died at the Agapemone 
intestate. The plaintiff alleged that this fund had been transferred by Miss Not- 
tidge into the defendant’s name as a result of the exercise of undue influence on his 
part over her, when she was under his spiritual ascendancy and in a state of religious 
delusion with respect to him, believing him to be the tabernacle of God upon earth, 
and that the Spirit of God dwelt therein, the defendant’s original spirit being 
extinct. 

Henry James Prince was educated at Lampeter College, in Wales, with the view 
of becoming a minister of the Church of England, and he had been ordained deacon. 
and priest. In 1840 he became the curate of Mr. Starkey, then rector of Charl- 
wich, in Somersetshire, and continued such for about two years, when, in conse- 
quence of his interference with the neighbouring parishes, he was deprived by the 
bishop of the diocese of his licence. He then obtained a curacy at Stoke, near 
Clare, in Suffolk, in the neighbourhood of which place Mr. Josias Nottidge, since 
deceased, the father of Miss Louisa Nottidge, lived. Prince became acquainted with 
that gentleman and his family, which consisted of his wife and four daughters, and 
he succeeded in acquiring great influence over the daughters. Of that curacy 
likewise Prince was deprived by the Bishop of Ely at the end of 1842 or early in 
1843. From Stoke, Prince went to Brighton, where he took a chapel, which he 
called Adullam. Thither he was followed by the four Misses Nottidge, Louisa Jane, 
Harriet, Clara and Agnes, with whom he had in the meantime kept up his influence 
by means of letters written as well to them as to servants of his own whom he had 
left at Stoke, the letters to his servants having been written by him with the 
express view of their being read to the Misses Nottidge. He remained at Brighton 
until May, 1845, when he persuaded the young ladies, whose father had in the 
meantime died, leaving them sums of between £5,000 and £6,000 apiece, to leave 
Brighton for the purpose of accompanying him to Charlwich, where he contemplated 
opening a new chapel. Subsequently, at his suggestion Harriet, Clara and Agnes 
married three of Prince’s followers. On the day of Miss Louisa Nottidge’s release 
from confinement in 1848, she was met by Thomas, who was Harriet’s husband, and 
he took her on the same or the following day to Prince’s broker, with a view of her 
making a transfer to Prince of the stock then standing in her name, about £5,728 
three per cent. annuities. Not knowing the amount of stock standing in her name 
she was then unable to make the proposed transfer, and went with Thomas to the 
Agapemone, on May 16 or 17, 1848. About a fortnight later she made the transfer 
of the above amount to Prince, having in the meantime ascertained the amount of 
stock to which she was entitled. By their report the Lunacy Commissioners certi- 
fied that Miss Nottidge admitted she did not now pray to God, for there was no 
use in it. She acknowledged she believed the tabernacle of God to be upon the 
earth, that Prince was that tabernacle, and that the Spirit of God dwelt therein, 
Prince’s original spirit being extinct. She said she was satisfied that there was 
no such person as Prince, but that the Spirit of God dwelt in his body. The com- 
missioners said that, although no material improvement had taken place in Miss 
Nottidge’s mental condition, and her extraordinary and irregular notions on the 
subject of religion, which they regarded as delusions irreconcilable with soundness 
of mind, were unabated, yet beyond those delusions she had exhibited no other 
indication of insanity. They also found that her bodily health was giving way, 
and there was reason to apprehend it might be seriously injured by a prolongation of 


‘her confinement. 
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The defendant, in his answer, admitted that other persons besides Miss Nottidge 
had given him large sums of money. With respect to the transfer by Miss Nottidge, 
he said that she had frequently, prior to her confinement in the asylum, offered to 
give him this stock, but that he had always refused it; that she made the transfer 
to him without any solicitation on his part, and without his knowledge; that she 
was under no delusion with respect to him; that the gift was purely voluntary on 
her part, as were also the numerous other gifts he had received; that Miss Nottidge 
never made any payment in respect of her board during her residence at the Agape- 
mone; that the persons who resided at the Agapemone were under no obligation 
to make any payment to the defendant; that everything in that respect was volun- 
tary; that those who made no payment were not treated differently from those who 
did pay; that he fed and clothed many poor in the neighbourhood of the Agape- 
mone, and gave sums varying from £1 to £100 in charity; and he claimed to be 
entitled to the stock transferred to his name by Miss Nottidge for his own benefit. 

With reference to the Agapemone itself, the inmates of which were between fifty 
and sixty in number, the defendant, in his evidence, described it as follows: 


‘The establishment of the Agapemone consists of a large mansion-house 
having attached thereto extensive gardens, conservatories, hothouse, pleasure- 
grounds, and a farm, of which the defendant is the proprietor in fee-simple, 
consisting of about 200 acres of land, occupied by a person who cultivates and 
manages the same for the benefit of the members of the Agapemone. The 
produce of the garden, hothouses, and farm are applied to the purposes of main- 
taining the table and other occasions of the members of the Agapemone, and 
the residents in the establishment enjoy every kind of comfort which such an 
establishment can afford. In addition thereto carriages and horses are kept. 
There are numerous horses of great value, both for riding and driving, kept 
for the use of those resident at the Agapemone, and they occasionally ride 
out in a carriage drawn by four horses.”’ 


Malins, Q.C., and Knox Wigram for the plaintiff. 
Bacon, Q.C., and Smale for the defendant. 


Cur. adv. vult. 


July 25, 1860. STUART, YV.-C., read the following judgment.—In June, 1848, 
the defendant, Henry James Prince, obtained from Miss Louisa Jane Nottidge the 
transfer into his own name of two sums, making together the sum of £5,728 7s. 7d. 
three per cent bank annuities. This stock was the whole of her remaining fortune 
and her whole means of subsistence. The defendant claims to be entitled to retain 
it for his own use as a free gift made to him by this lady. She died intestate in 
1858. Her brother, who is the plaintiff, has instituted this suit as her legal personal 
representative to recover the property as her personal estate. The bill avers that 
the alleged gift to the defendant was obtained by misrepresentation and deception, 
and was made under the influence of a gross delusion, inculeated and encouraged 
by himself for his own purposes when she was incompetent to manage her own 
pecuniary affairs or effectually to apply her mind to business of any description. 

If these allegations were sufficiently proved, the defendant cannot be allowed to 
retain the property. Where a gift is made under the influence of delusion or 
deception it cannot be valid. Whether the delusion or deception relates to matters 
spiritual or matters temporal is immaterial, for, if the gift be made under the 
influence of a delusion, the right to restoration in either case is clear. There is 
ample evidence that the defendant exercised a powerful and undue dominion over 
the mind of Miss Nottidge and his other followers by assuming a false character. 
The character which he assumed and which he induced this lady to believe that he 
really sustained he has himself described in his cross-examination in the following 
terms : 


‘God has developed through me his counsel and purpose which I have made 
known to others. I have declared that the Holy Ghost by me did close the 
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day of grace and introduce the judgment. I have declared and mean that the 
Holy Ghost spake by me.”’ 


To rational minds it may seem surprising that any human being could be found 
with an understanding so weak and degraded as to submit to the influence and 
guidance of a person who thus speaks of himself. But it appears that the lady in 
question, Miss Louisa Jane Nottidge, and three of her sisters, the daughters of a 
respectable country gentleman of considerable fortune, submitted themselves en- 
tirely to his dictation. He says: 


“The Nottidges called to see me after they had heard of my ministry. .. . Three 
of the Miss Nottidges married. They all married after I became acquainted 
with them. They all married persons who were associated with me, and whose 
opinions were the same as mine. I suppose I must say they married through 
my instrumentality, inasmuch as they married through my telling them that it 
was the will of God that they should so marry. ... Their husbands procured 
their money with their consent, and they gave it to me. I think they gave me 
between £5,000 and £6,000 each, or thereabouts.’’ 


These passages, from the defendant’s depositions, are only a very small part of the 
evidence, which shows beyond all doubt that, by falsely and blasphemously pre- 
tending that he had a direct Divine mission, he imposed on these weak women and 
obtained a gift of the whole of their fortunes. 

As to the gift of £5,728 by Miss Louisa Nottidge, which it is the object of this 
sult to set aside, the case is very clear. This unfortunate lady escaped the degra- 
dation of such a marriage as had been made the means of conveying all the money 
of her sisters into the pocket of the defendant. Her complying disposition to part 
with her money under the influence of the defendant and at his bidding without 
recourse to marriage is shown by the fact that he at once obtained from her £50 
merely by writing and sending to her a letter in these words: 


“The Lord hath need of £50 to be used for a special purpose unto His glory. 
The Spirit would have this made known unto you. Amen.’’ 


His own definition as to the gift to him of the £5,728 stock is in these terms : 


‘Louisa, at the end of 1845, or beginning of 1846, requested me more than once 
to accept her money. She believed that I had special revelations upon particu- 
lar subjects. She gave me all her money after she came out of the lunatic 
asylum.”’ 


These statements from the defendant’s own mouth prove the case of a gift obtained 
by imposing a belief on the mind of a weak woman that he sustained a supernatural 
character. This successful imposture was the influencing motive of the gift, and, 
therefore, vitiates it entirely. It is needless to inquire or speculate whether the 
defendant was himself also the victim of his own imposture. The most favourable 
view of his conduct would be that, under the influence of a disordered imagination, 
he really fancied himself to be such a supernatural being as he made these ladies 
believe. Even if it were possible to take this lenient view of the defendant’s 
conduct, when the question is as to the validity of the gift, it is only necessary 
to show that it was bestowed under the influence of a delusion. 

A great deal of the arguments of counsel on both sides consisted in discussing 
the doctrine of the court as to the validity of gifts obtained under the influence of 
a religious or spiritual ascendancy. The grossness of the imposture in the present 
case has put it far beyond mere spiritual influence. But this gift must have been 
set aside as obtained under the influence of spiritual dominion, even if the false 
character assumed by the defendant had not been a part of the case. No person 
who stands in the relation of special confidence to another so as to acquire habitual 
influence over his mind can accept any gift or benefit from the person who is under 
the dominion of that influence without danger of having the gift set aside. If it 
can be shown that a sufficient protection has been interposed against the exercise 
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of this influence, there may be a case to sustain the gift, but the principle prevails 
where there exists a relation which naturally creates influence over the mind. 
Therefore, the doctrine extends to the relation of attorney and client, of guardian 
and ward, of parent and child. But there does not arise from any of these relations 
an influence so strong as that of a minister of religion over a person under his direct 
spiritual charge. Fortunately the exalted character of Christian ministers in this 
country makes the occurrence of such questions extremely rare. When Lorp 
NorTHINGTON, in Norton v. frelly (1), set aside a gift made by a lady to a dissenting 
minister, he noticed that such questions seldom occur. But the principle is clearly 
established in this court. The strength of religious influence is far beyond that of 
gratitude to a guardian, trustee, or attorney, and the same ground of public utility 
which requires this court to guard against such influences has its most important 
application to that influence which is the strongest. In Roman Catholic countries, 
where spiritual influence has its highest dominion, public feeling has required the 
interposition of an absolute and imperative check. The law of France, as stated 
by M. Porutmr, absolutely prohibits not only all gifts by a penitent to his confessor, 
but all gifts to that religious community of which the confessor is a member. 

In the present case the grossness of the imposture and the weakness of the person 
who was imposed upon make the right of the plaintiff very clear. It is impossible 
to overlook one of the results of the decree, which must be made in favour of the 
plaintiff. He sues as legal personal representative, and when the money is restored 
it will be distributed among the next-of-kin. Two of the next-of-kin are still under 
the dominion of the defendant’s influence and victims of his imposture. Another is 
Mrs. Thomas, the wife of one of the defendant’s associates, whose marriage was 
effected under the defendant’s influence. The disgraceful conduct pursued towards 
her is detailed in the evidence. It is needless now to consider what her rights are 
as one of the next-of-kin. When the money is restored to the plaintiff as legal 
personal representative, there will be sufficient means of asserting the rights of all 
the next-of-kin. In the meantime the duty of the court is to declare that the 
transfer into the name of the defendant of the several sums of stock mentioned in 
the bill was improperly obtained and must be set aside. The stock must be trans- 
ferred to the plaintiff as legal personal representative of Miss Louisa Jane Nottidge, 
and all the dividends which have accrued due on it since her death paid to the 
plaintiff. The defendant must pay to the plaintiff all the costs of the suit. 


Judgment for plaintiff. 
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MANGLES AND OTHERS v. DIXON AND OTHERS 


[Houser or Lorps (Lord St. Leonards, L.C., Lord Brougham, Lord Truro, Lord 
Devon, Lord Pomfret, and other Peers), June 17, 18, 22, 1852] 


[Reported 8 H.L.Cas. 702; 19 L.T.0.S. 260; 10 E.R. 278] 


Chose in Action—Assignment—Assignee’s liability—Chose taken subject to all 
equities of assignor—Duty to make inquiries as to transaction between him- 
self and assignor. 

The assignee of a chose in action, where there has been no fraud, stands in 
exactly the same situation as the assignor as to the equities arising upon it, and 
takes it subject to all the equities of the assignor and the liabilities to which he 
was subject. He must be taken to be cognisant of them. It is his duty to 
make inquiries, and, as a general rule, the creator of the chose assigned is not 
bound, on receiving a simple notice of the assignment, to volunteer information. 
If a loss arises, it falls upon him whose duty it is to make the inquiries and 
who has not made them. But if the notice given by the assignee discloses that 
which induces the belief that he has been deceived in accepting the assignment, 
the person receiving the notice is bound to inform the assignee of the real 
circumstances, and, if he should not do so, he cannot be allowed to take advan- 
tage of the equities existing as between the assignor and himself. 


Notes. Considered: Rodger v. Comptoir D’Escompte de Paris (1869), L.R. 2 
P.C. 893. Explained and Distinguished: Leask v. Scott Bros., [1874-80] All 
EK.R.Rep. 722. Referred to: Rolt v. White (1862), 8 De G.J. & Sm. 860; Watson v. 
Mid Wales Rail. Co. (1867), L.R. 2 C.P. 598; Higgs v. Northern Assam Tea Co. 
(1869), L.R. 4 Exch. 3887; Watts v. Driscoll, [1901] 1 Ch. 294; Stoddart v. Union 
Trust (1911), 81 L.J.K.B. 140. 

As to the liability of the assignee of a chose in action, see 4 Hatspury’s Laws 
(8rd Edn.) 507-511; and for cases see 8 Digest (Repl.) 620 et seq. 


Cases referred to: 
(1) Cator v. Burke (1785), 1 Bro.C.C. 484; 28 E.R. 1222, L.C.; 7 Digest (Repl.) 
230, 680. 
(2) Turton v. Benson (1719), 10 Mod. Rep. 445; 1 P.Wms. 496; Prec. Ch. 522; 
1 Stra. 240; 2 Vern. 764; 88 E.R. 803, L.C.; 7 Digest (Repl.) 230, 676. 
(8) Matthews v. Wallwyn (1798), 4 Ves. 118; 31 E.R. 62, L.C.; 35 Digest (Repl.) 
302, 230. 
(4) Chambers v. Goldwin (1804), 9 Ves. 254; 1 Smith, K.B. 252; 82 E.R. 600; 
85 Digest (Repl.) 420, 1127. 
(5) Duke of Beaufort v. Neeld (1845), 12 Cl. & Fin. 248; 9 Jur. 813; 8 E.R. 
1399, H.L.; 1 Digest (Repl.) 489, 923. 
(6) Coles v. Jones (1715), 2 Vern. 692; 23 I.R. 1048, L.C.; 7 Digest (Repl.) 230, 
674. 
(7) Ibbotson v. Rhodes (1706), 2 Vern. 554; 1 Eq. Cas. Abr. 321; 23 E.R. 958; 
35 Digest (Repl.) 5386, 2165. 
(8) Beckett v. Cordley (1784), 1 Bro.C.C. 858; 28 E.R. 1174; 35 Digest (Repl.) 
512, 2004. 
(9) Priddy v. Rose (1817), 38 Mer. 86; 36 E.R. 33; 8 Digest (Repl.) 564, 171. 
(10) Rawson v. Samuel (1841), Cr. & Ph. 161; 10 L.J.Ch. 214; 41 E.R. 451, L.C.; 
21 Digest (Repl.) 5388, 376. 
(11) Steed v. Whitaker (1740), Barn. Ch. 220; 27 E.R. 621; 35 Digest (Repl.) 532, 
2133. 
(12) Troughton v. Gitley (1766), Amb. 630; 27 E.R. 408, L.C.; 5 Digest (Repl.) 
791, 6706. 
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(13) Joyce v. De Moleyns (1845), 8 I.Eq.R. 215; 2 Jo. & Lat. 874; 35 Digest 303, 
*118, 

(14) Hill v. Caillovel (1748), 1 Ves. Sen. 122; 27 E.R. 931, L.C.; 7 Digest (Repl.) 
TOL Logs 


Appeal against a decree of Lorp Corrennam, L.C., reversing a decree of Knicut- 
Bruce, V.-C., in an action for an account and declaration. 

The appellants were merchants in the city of London, and in April, 1845, through 
their agent, they entered into a charterparty with the agent of Messrs. Boyd & Co., 
shipowners, for the use of a vessel called the Fifeshire, of 463 tons burden, for a 
voyage to bring home a cargo of guano. The charterparty, which was dated April 23, 
1845, but was executed on April 24, declared that the 


‘‘charterers agree to hire the said vessel for the term of six calendar months 
from the time of the ship being ready to sail,”’ 


and for such further term as the charterers should think proper, not exceeding 
eighteen months in the whole. There was the following stipulation : 


‘In consideration of the foregoing, the charterers agree to pay, or cause to be 
paid, to the captain or owner of the said vessel, at and after the rate of 16s. 
per ton, old register measurement, per calendar month, and in like proportion 
for any fractional parts thereof, until the final discharge at a port in the United 
Kingdom; the payment for victualling the men is to continue as long as they 
are on board; the freight to be paid as follows—say, £400 by the owners’ draft 
on the charterers, payable at four months’ date from the time of the vessel 
being ready to proceed from Liverpool; the further sum of £600 at the expira- 
tion of four months from the date of the ship sailing, by a like draft of the 
owners on the charterers at four months’ date; a further sum of £150 in cash 
at the expiration of eight months’ from the time of sailing; a like payment of 
£150 at the expiration of every succeeding month until the termination of the 
employment of the ship; and the remainder, on unloading and right delivery 
of the cargo in the United Kingdom, by a good and approved bill on London at 
ninety days’ date, or cash equal thereto.” 


The charterers were to pay all port charges, etc. 


Two other instruments were executed at the same time, the first of which was 
a memorandum, in the following terms : 


‘Memorandum, that Messrs. Mangles, Price, and Moore, having, by a charter- 
party dated April 23 instant, hired the ship Fifeshire for the term and at the 
freight therein mentioned, it is hereby agreed between them and Mr. G. J. 
Ashton, that the trading which shall be carried on, and all cargo and produce 
which shall be sent on board the said ship in pursuance of the said charterparty, 
and all benefits and advantages which shall be derived therefrom, shall be for 
and upon the joint account and risk of the said Mangles, Price, and Moore, of 
the one part, and the said G. J. Ashton of the other part, in equal proportions, 
and that after payment or deduction of the freicht and all incidental expenses, 
the profits or loss which shall arise shall be borne and received or paid by the 
said parties in equal moieties.”’ 


This memorandum was signed by G. J. Ashton, who was the servant and nominee 
of Boyd & Co. 

The second of these papers, dated on the same day, was a guarantee given by 
Boyd & Co. for the due performance of the memorandum of agreement thus entered 
into by Ashton, that agreement being, in fact, entered into by him on their behalf. 
The guarantee was in the following terms : 


“To Messrs. Mangles & Co. Gentlemen—In consideration of your having agreed 
with Mr. George Joseph Ashton that he shall be entitled to one moiety of the 
profits to be earned by you in trading with the ship Fifeshire, in pursuance of 
the charterparty entered into between you and ourselves (Mr. George Joseph 


172 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


Ashton also bearing one moiety of the expenses and loss, if any, attending the 
same), we hereby jointly and severally guarantee and undertake and agree, 
from time to time, and at all times hereafter, to save you harmless, and in- 
demnify you and each of you from and against the part or share of all such 
charges, expenses, and loss, as may be sustained or happen in the course of 
such trading, which Mr. George Joseph Ashton, by virtue of your agreement 
with him, would be liable and ought to pay; and also undertake and agree, 
from time to time, when required, to repay and reimburse to you and each of 
you all and every sums and sum of money which you or either of you may pay 
or be liable to pay for or by reason of the non-payment by Mr. George Joseph 
Ashton of his moiety or share of all such charges and expenses and loss, or any 
part thereof.”’ 


This guarantee was signed by Boyd, on behalf of himself and partners. 

The appellants paid the sums of money stipulated in the charterparty and accru- 
ing due before Mar. 14, 1846, on which day they received a notice from the respon- 
dents, who were Boyd & Co.’s bankers, that, on Dec. 1, 1845, the charterparty 
had been deposited with them by Boyd & Co. 


‘for a valuable consideration in money, and the said Boyd & Co. did on that 
day authorize you to pay us the amount of all moneys then due, or thereafter to 
become due, on the said charterparty.”’ 


The respondents thereby required the appellants to pay the same. This notice 
was accompanied by a copy of an order dated Dec. 1, 1845, made on the margin 
of the charterparty, and signed by Boyd & Co., which order was in the following 
terms : 


‘‘Messrs. Mangles & Co. Please pay the amount of what is due from this date 
to Messrs. Dixon & Co., or their order.’’ 


A monthly instalment became due on May 1, 1846. It was duly demanded by the 
respondents’ solicitor, and after some hesitation in paying it, on the ground that 
Boyd & Co. were then insolvent, and that the money might be demanded from the 
appellants by the assignees, it was paid, and a stamped receipt asked for and given. 
The June and July instalments were voluntarily paid. On Aug. 17, 1846, the 
Fifeshire arrived in London, and was taken possession of by the appellants, who 
sold the cargo. It was then discovered that the adventure had terminated in a 
loss; the appellants delivered the accounts showing the loss, contended that Boyd & 
Co. were liable for a moiety thereof, and offered to make up the accounts with the 
respondents on that footing. The respondents refused to accede to this arrange- 
ment of the business, and brought an action in the Court of Exchequer in the name 
of Boyd & Co. to recover the balance of the whole freight due upon the charterparty. 
In this action a verdict and judgment were recovered. 

On Feb. 24, 1847, the appellants filed their bill in Chancery against the respon- 
dents and Boyd & Co. and their assignees in bankruptcy in which they set forth 
the whole of these matters, and prayed that the accounts might be taken in respect 
of the partnership or joint adventure between the appellants and Boyd & Co., and 
that it might be declared that Dixon & Co., in respect of their assignment of the 
charterparty, were only entitled to stand in the place of Boyd & Co. upon the 
footing of the agreement between the appellants and that firm, and for an injunc- 
tion as to the action and the judgment thereon. The respondents in their answer 
denied all knowledge and notice of the agreement of Ashton and the guarantee of 
Boyd & Co., and insisted that, by virtue of the charterparty, the assignment thereof 
to them, and the order written in the margin thereof, they were entitled to the 
whole freight. They set forth that on May 29, 1845, they advanced to Boyd & Co. 
the sum of £12,000 on their promissory note of that date, payable with interest on 
demand; that, there being on Dec. 1, 1845, a balance of £11,000 and interest due, 
Boyd & Co., as a security to them, assigned the charterparty to them, and that on 
Mar. 14, 1846, they gave to Mangles and Co. notice of such assignment. On June 
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A 28, 1848, the cause was heard before Knranr-Bruce, V.-C., who made a decree in 
favour of the appellants. An appeal was thereupon taken to Lory Corrnnuam, L.C., 
who reversed the decree, and ordered that the appellants’ bill should be dismissed 
with costs. The appellants appealed to this House. 


Rolt and J. Bailey (Josiah Smith with them) for the appellants.—It is plain that 
the assignee of a chose in action takes it subject to all existing equities: Coles v. 
Jones (6). That is the case of the assignee of a bond, and yet a bond is a positive 
and absolute stipulation to do an act, or to pay a sum of money, apparently subject 
to no condition but what is stated on the face of the bond. Turton v. Benson (2) is 
to the same effect. It is for the assignee to show any special circumstances which 
take him out of the operation of that rule. None such exists here. The giving 
to the appellants notice of the assignment did not impose on them the obligation 
to give notice of their existing equities. If the respondents wanted information, 
they were bound to make the inquiry—they had ample materials to put them on 
making the inquiry. [LORD ST. LEONARDS, L.C.—Have they not a right to 
say that you ought to have informed them of the equities?] That might be so if 
any new liability was sought to be imposed on them. But that is not so here. 
The respondents ought to have inquired, and their rights, to some degree, depend on 
the particularity of their inquiry: Ibbotson v. Rhodes (7), where an issue was 
directed to try what was the information given when the inquiry was made. In the 
court below Lorp CorrenHam said : 


“It is a well-known rule, that a party, having a secret equity, who stands by 

and permits the apparent owner to deal with others as if he was absolute 
E owner, and as if there was no such secret equity, shall not be permitted to assert 

such secret equity against a title founded upon such apparent ownership.” 


This rule is not applicable here, for the appellants did not stand by and allow the 
respondents to advance their money on any such supposed ownership. The appel- 
lants knew nothing of the transactions between Boyd & Co. and the respondents, 

FF until the latter gave notice that they stood in the situation of Boyd & Co. with 
respect to the money due from the appellants. The freight was not assigned to the 
respondents independently of the equities to which the assignors were liable. The 
circumstances of this case resemble those of Cator v. Burke (1), where the attempt 
to do what is done here was met by Lorp Louauporoucu with the remark that it 
was “‘turning an unassignable into an assignable security.’’ In Beckett v. Cordley 

G (8) Lorp THurtow, reviewing the cases upon this subject, said (1 Bro.C.C. at 
p. 357) : 


‘There is no case in the books but where the party to whom the fraud is 
imputed was conusant of the treaty in which the fraud was practised.’’ 


That was not the case here, nor is there the least proof of any intention to commit 

H a fraud, or even to do anything in a secret manner. Priddy v. Rose (9) very much 
resembles the present in many circumstances, and there Sir Winuiam Grant said 
(3 Mer. at p. 107): 


‘Why is a third person, who asked no question on the subject, and gave no 
notice of his having any interest in the matter, to tell the trustees that it was 
their duty towards him to haye called in the debt sooner? ... The person pro- 
posing to take the assignment could ask the trustees whether that money was 
paid; but the trustees had no opportunity of apprising him that it was not paid, 
for they knew nothing of the transaction. They have been guilty of no bad 
faith towards the plaintiffs; but the plaintiffs have been wanting in common 
prudence in not consulting the trustees before they took the assignment.”’ 


There is no rule of law which lays it down that a person merely receiving notice of 
an assignment is bound to communicate to the assignee all the transactions relating 
to it between himself and the assignor. The assignor ought to inquire, and if he 
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does not, then, in a case like this, where there is no pretence for imputing fraud, 
he must suffer the consequence of his own negligence. 


Purton Cooper and Daniell for the respondents.—It is clear that Messrs. Dixon 
are entitled at law to the whole freight. Then arises the question whether there is 
any equity stated in the bill to induce the Court of Chancery to interfere and pre- 
vent them from obtaining the benefit of their legal rights. There are two equities 
stated in the bill. The first is that, if the effect of this instrument was to entitle 
Boyd & Co., or their assignees, or the persons claiming under them, to recover the 
whole of the freight, or more than half, that was a mistake as to the intentions of 
the parties which equity could correct, but equity will not correct such a mistake if 
the appellants have acquiesced in Boyd & Co. so dealing with the instrument, 
especially as regards persons who have had no notice of the mistake, and if the 
instrument itself has been assigned for a valuable consideration. The other equity 
is that this was a joint adventure both as to profit and freight, and that Boyd & Co. 
might, on a settlement of accounts, have to refund, but to that the answer is, 
that Dixons cannot be affected with a possible liability of Boyds of which they had 
no notice, and which was not in accordance with the terms of the instrument 
assigned to them. This equity could not arise until after the sale of the cargo, 
and the title to the payment of freight arose immediately upon the ship’s arrival. 
In such a case, on a bill filed stating the joint speculation and the loss, equity 
would not recognise that loss, which, in fact, might constitute a cross-demand, but 
would not be a set-off in equity against a clear demand at law; and a court of equity 
would not interfere: Rawson v. Samuel (10). A court of equity will not interfere, 
on the ground of an equitable set-off, to prevent a party from recovering on a breach 
of contract, though such cross-demand may arise out of the contract, the breach of 
which is the subject of the action. Here the appellants, by allowing Boyd & Co. 
to hold a charterparty which apparently gave them a right to the whole of the freight, 
permitted them to appear to have a legal title and to deal on the footing of that 
legal title, and having so acted, and in that way “‘permitted or encouraged’’ the 
respondents to accept this charterparty as a security for the whole freight, they 
cannot now escape from the consequences of their own act. In Steed v. Whitaker 
(11), Lorp Harpwicke refused to set up an encumbrance against a settlement, 
because the encumbrancer, a mortgagee, had lain by and allowed the party entitled 
under the settlement to build upon the land without giving him notice of the mort- 
gage. A similar principle was acted on in Troughton v. Gitley (12). In Joyce v. 
De Moleyns (18), it was held, that if a man advanced money, and without notice 
accepted as security the deeds of an estate, though the person who so gave them 
to him had no title thus to dispose of them, yet, having the apparent ownership, 
and the other bona fide taking them, the possession of them by the person so bona 
fide taking them as security for his advances would be protected by the court. 
These cases apply to and furnish the principle which must govern the decision of the 
present case. Whatever might be the equity in this respect between Mangles and 
Boyds, no notice of this secret partnership having been given to Dixons, it cannot 
be insisted on as against them. Under such circumstances the general rule as to 
the equities arising on the transfer of a chose in action do not apply. This case 
was properly decided on the principle laid down by this House in Duke of Beaufort 
vy. Neeld (5), to which Lorp Corrennam referred. There was here, as there, a 
representation on which third parties were induced to act, and which, therefore, 
gave them rights that could not afterwards be contested by those who made the 
representation. In that case Lorp Corrennam would not admit a party to say that 
his undisclosed authority had been exceeded; nor ought the party here to be allowed 
to set up an undisclosed agreement in order to affect a valid instrument disclosed to 
third parties, and acted on by them. In Hill v. Caillovel (14), which was a strong 
case, for it was one of a post obit given by a young heir, Lorp HarpwickeE said 
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‘The rule is right, that whoever takes the assignment of a bond being a chose 
in action, takes it subject to all the equity in the hands of the original obligee; 
but length of time and circumstances may vary that, and make the case of the 
assignee stronger.”’ 


Undisclosed agreements, such as existed in this case, would certainly not weaken, 
but strengthen, the title of the assignee. The authority of any case may therefore 
be admitted which merely states the general and well-known rule, that an assignee 
takes subject to the equities which affect the assignor, but where special circum- 
stances exist, as they do in this case, that general rule, though of unquestionable 
authority in itself, receives a modified application. 


Rolt replied. 


LORD ST. LEONARDS, L.C.—This case is not so important with respect to the 
amount of property involved in it as it is with regard to the principle of equity which 
your Lordships are called upon to decide. There have been divided opinions in the 
court below, and your Lordships are now called upon finally to determine what is 
the true construction of the different instruments which have been executed, and 
what is the rule of equity properly applicable to the case. There are two important 
subjects to be considered. First, what is the real construction of the different 
instruments as between the parties to those instruments? And, secondly, what is 
the construction and operation of those instruments as between the charterers and 
the bankers to whom the shipowners had mortgaged, or rather made, an equitable 
assignment of the charterparty ? 

[His Lorpsurp dealt with the effect of the instruments as between the parties 
mentioned, said that there was no fraud or secrecy in the arrangement embodied 
in the agreement and guarantee of April 23, 1845, and continued :] If there is 
one rule more perfectly established in a court of equity than another, it is that 
whoever takes an assignment of a chose in action—which this charterparty was, 
for though it is not assignable in law, it is in equity—takes it subject to all the 
equities of the person who made the assignment. No barrister would presume to 
deny in any court of equity that at the time that assignment was taken, and down 
to the time when the notice was given, during all these months, the bankers took 
precisely the same interest, and were subject to the same liabilities, namely, those 
under the agreement and the guarantee of April 23, 1845, as were Messrs. Boyd 
themselves. If Messrs. Dixon had notice, it only introduced a new head of equity 
against them which is that they are bound by the notice which they had, for equity 
will not permit a man to shut his eyes to a fact of which he has been informed, 
and, therefore, if he has notice, he is bound by the knowledge he has thus acquired. 
But the rule to which I have referred applies where there is no notice, and although 
one may suppose Messrs. Dixon to be utterly unacquainted and uninformed of either 
the agreement or the guarantee, they were bound by those documents and the 
charterparty as forming one agreement, precisely to the same extent as Messrs. 
Boyd themselves were bound at the time of the execution of the agreement. They 
do not ask any question of Messrs. Mangles when they do give the notice, as they 
had asked none when they took the security. It was not a security given for 
money then advanced, it was for money which had already been advanced, and in 
their notice they intimate that fact, for they say ‘‘for valuable consideration.’ It 
was, therefore, as they state it truly, for a past consideration, and this security 
was taken, as many such securities are daily taken in the city of London. No 
doubt, at the time, they thought it prudent to make themselves as secure as they 
could, and they took the best security which their debtor had to offer, but they 
took it with all the liabilities to which he was subject upon it, and your Lordships 
must fix them, in point of law, as being cognisant of those liabilities under the rule 
to which I have drawn your attention. 

The important question then is this. When the notice was given, was it ineum- 
bent upon Messrs. Mangles to write back to Messrs. Dixon and to tell them that 
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there were, besides the charterparty, the agreement and the guarantee? In the 
first place, who is to inquire and to take the trouble in these cases ?—Who ought 
to do that? The person who ought to do it is undoubtedly he who is fixed with the 
liability. Messrs. Dixon were fixed with the liability. If they desired to remove 
that liability, they ought to have made due inquiry, and therefore, prima facie at 
least, the loss ought to fall upon him who, having the duty to inquire, has not 
thought proper to inquire. He has no right to speculate whether he shall obtain an 
answer which may disclose circumstances that he is not desirous to know, and if 
there is to be a loss, the loss ought to fall upon him who, being subject to the 
liability, and having to remove that liability if he can remove it, ought to inquire 
and does not inquire. I must take care and guard myself upon this important 
point as not for a moment meaning to say that if that notice of the bankers had 
shown that they had been deceived, that they were advancing money upon a ground 
which they misunderstood, and if the charterers, Messrs. Mangles & Co., had stood by, 
well knowing that circumstance, and had been silent, the result would have been 
the same. I agree that the case would then be altogether different. It would have 
been incumbent upon the Messrs. Mangles to disclose the real circumstances of the 
case to Messrs. Dixon; and if they did not do so, they would be just as much 
bound as it is now contended they ought to be bound. 

Let us see how the case stands in that respect. The dealing, remember, was 
between Messrs. Boyd and Messrs. Dixon, without any intervention in any manner, 
directly or indirectly, or any inquiry of Messrs. Mangles. What was there to 
induce Messrs. Mangles when they received that notice to suppose that Messrs. 
Boyd had been committing a fraud upon Messrs. Dixon, their bankers? ‘‘Pay what 
is due,’’ they say. Messrs. Mangles, of course, intended to pay what was due. 
Why were they to suppose that the existence of the agreement and the guarantee 
had not been communicated to Messrs. Dixon, who had put trust and credit in the 
statement of Messrs. Boyd, advanced this sum of £12,000 upon their mere promis- 
sory note, and remained content with it for months. They subsequently take an 
assignment, but they do not communicate that assignment even to Messrs. Mangles 
for two or three months afterwards. Then they give the notice, and say: “We 
have told you of this transaction now, and you shall be liable to everything which 
we have neglected for our own security. We have neglected to inquire, we have 
dealt behind your back with Messrs. Boyd. We, the bankers, have dealt with our 
own customers without your intervention; they have incurred a great debt with us, 
and we have taken an assignment of this, which is not an instrument assignable, 
except in equity, and which imposes all the lability upon us. We did not for a 
long time communicate that fact to you; we have never made any inquiry whether 
you have had any dealings with them; but now that we give you notice of the 
assignment, we throw upon you at once the whole liability, and desire you to 
indemnify us for our own negligence, our own want of care and caution, which, duly 
exercised, would have prevented this.’’ 

Certainly that is a new point. I admit the books do not establish the rule, but 
I think the principle is perfectly clear that where there is no fraud, nothing to lead 
to the conclusion in the mind of the party who receives the notice that the party 
who gives it has been deceived and is likely to sustain a loss, the party receiving 
the notice is not bound to volunteer information. I conceive that equity will not 
require the party who receives the notice, impertinently almost, to interfere between 
two parties who have dealt behind his back, and who have never made any com- 
munication to him, or even seen him, on that subject. Had Messrs. Mangles done 
so, they must have begun by supposing that Messrs. Boyd had cheated Messrs. 
Dixon, and they must have had the hardihood to say: “‘We are afraid that Messrs. 
Boyd have been committing a fraud upon you, for we do not see that you mention 
the agreement and the guarantee. Therefore, we are forced to tell you of them.” 
Suppose that Messrs. Boyd had, as the probability was, really stated the facts, it 
would have been a very disagreeable answer, I imagine, that would have been 
received by Messrs. Mangles to that communication. Your Lordships were asked 
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A by the learned counsel at the Bar who appeared for Messrs. Mangles—and upon the 
subject of character it was put as a very fair question—whether, after the turn this 
case has taken, the House would say that there was anything fraudulent in the 
transaction as between Messrs. Mangles and Messrs. Dixon, and I cannot help 
stating to your Lordships that my clear impression is that there is no trace of any 
such fraud, or any fraudulent intention, on the part of the Messrs. Mangles. 

B Another view is this. It did not follow that upon the result of the transaction 
there would not be enough to pay Messrs. Dixon. That depended upon the success 
or failure of the adventure, as to which nobody knew what would take place. The 
adventure did not turn out successful, but nobody could anticipate that, and there 
is no doubt, as between Messrs. Boyd, on the one hand, and their own bankers, 
Messrs. Dixon, on the other, that Messrs. Dixon would have been entitled to the 

C whole extent of the freight earned, to the whole 16s. a ton, during the whole. voyage. 

The authorities upon this subject, as to liabilities, show that if a man does take 
an assignment of a chose in action he must take his chance as to the exact position 
in which the party giving it stands. Cator v. Burke (1) very strongly illustrates 
that. There the defendants, the Burkes, had entered into a bond of £500 to the 
other defendant, Hargrave, for securing £250, and Hargrave had given to them a 

D counter bond. Hargrave then deposited the first bond with a man of the name of 
Cator, and Cator filed his bill in order to prevent the parties at law from setting 
up their counter bond. Nothing could appear more fraudulent upon the face of it 
than a bond and a counter bond, because there you do enable the party to deal 
with the bond you give him, when you know that you have a defence in your hand, 
namely, a counter bond, to set up as a defence to the legal obligation. Cator does 

EF, not appear to have had notice. The Lords Commissioners held that there was no 
equity, and Lorp THurtow, on the re-hearing of the case, seemed to think that it 
was not satisfactory, but he decided it upon the ground that a special purpose 
appearing for the bond to Hargrave and it not being to give a general credit, the 
plaintiff was not entitled to the remedy prayed, and, therefore, he affirmed the 
Lords Commissioners’ order of dismission. I understand that decision to amount 

F to this—that, there being no general claim, but there being a special purpose, which 
was properly provided for by the counter bond, the man who took an assignment 
of the original bond was not entitled to have any remedy against the counter bond, 
though he knew nothing at all of it. That is certainly the strongest case that can 
be upon the subject. 

In Turton v. Benson (2), Benson, upon the marriage of his daughter, advanced 

G asum of money and took a bond, which equity always holds as void, from the son- 
in-law, to return part of the marriage-portion. The bond was deposited with one 
Sir Theodore Janssen as an additional security for money due. Mr. Benson died. 
Sir Theodore’s demands were afterwards paid, and then the administrator assigned 
the bond for the benefit of the general creditors of the deceased. Sir J OSEPH 
JeKyLL, M.R., declared (1 P.Wms. at p. 497): 

H 


“that the creditors of Benson could not be in a better condition than Benson 
himself, and as to Sir Theodore Janssen, it was to be considered that he had 
no legal title to this bond, but only an equitable assignment, and, therefore, 
having a security which was not good in equity, he could not be in a better 
condition than Benson himself was; that supposing a man should assign over 
. 2 satisfied bond as a security for a just debt, the assignee could not set up the 
bond in equity, which, being satisfied before, could receive no new force from 
the assignment. That it was incumbent on any one who took an assignment 
of a bond to be informed by the obligor concerning the quantum due upon such 
bond, which if he neglected to do, it was his own fault, and he should not take 
advantage of his own laches.”’ 


There are other passages to the same effect when it afterwards came on before 
Lorp Parker, L.C. That shows clearly, what has never been disputed, that what- 
ever may be the state of the account, although not even one single shilling is due, 
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the man who takes an assignment of the bond must take it just as he finds it, and 
he cannot insist on the legal obligation that remains; the liability at law remains 
just as good as ever, but there is no obligation in equity. The man who took 
the assignment ought to have inquired. This is the doctrine laid down in 
Matthews v. Wallwyn (3) and in Chambers v. Goldwin (4), which is still stronger. 
Where a man takes an assignment of a mortgage and gets the legal estate, 
even in that case he has not done sufficient for his perfect security to take it 
without having communication with, and obtaining the concurrence of, the mort- 
gagor, for, whatever be the state of the account, although he gets a transfer of the 
legal estate, he is bound by the state of the account, and he cannot recover a shilling 
beyond what is actually due, although there is no endorsement of payments upon 
the mortgage-deed, and although he has no notice of a single shilling of the money 
having been paid off. The rule, therefore, is perfectly clear. 

The only question that remains to be considered is the conduct of the parties in 
this case after the notice. The notice spoke, as I told your Lordships, of past 
consideration. It is admitted, as I have stated, by the Messrs. Boyd and by the 
bankers, that no advance was made upon the charterparty, nor after its assignment; 
that they made no inquiry; and the question is whether the mere payment of the 
monthly instalments of freight by Messrs. Mangles can or can not affect their right 
to have an account taken. It appears to me, for the grounds and reasons I have 
already stated that no question could arise from that circumstance, because they 
were under an absolute legal liability to pay, and not simply a legal liability between 
the original parties, but an equitable liability between themselves and the assignees 
of the charterparty. It was not merely a charterparty by which they were bound 
by law, but it was a true and real agreement in equity that they should pay, pending 
the voyage, that monthly sum of £150. And as in equity the charterparty was 
assignable, the assignee became in equity entitled to that £150. Therefore, it was 
an act done in obedience to the charterparty, and in consequence of the lability to 
pay what sum was due from ‘‘this date’’—for those are the words used in the 
assignment, and, therefore, they were merely performing properly, legally, and 
equitably their part of the agreement. The due performance of an agreement never 
can be considered as the ground for fixing parties with a liability to something 
beyond that by which they are equitably bound. 

I have paid very great attention to this case, which I am especially bound to 
do differing as I do from the decision of the Lord Chancellor, believing the true rule 
in equity to be that which I have stated. The only ground on which I understand 
the decision was rested was that where a man having an interest in property stands 
by and sees another man dealing with that property, as owner, with another person 
who is ignorant of the want of title in the person with whom he is dealing, equity 
will bind the man who stands by. Nobody denies that proposition. The Lord 
Chancellor referred to Duke of Beaufort v. Neeld (5). There the duke’s agent, with 
a power to act, had instructions not to act except under certain circumstances, but 
he exercised the authority without disclosing those instructions, and it was held that 
the principal was bound. How does that apply to this case? The agent was there 
in the place of the principal, the instructions given to him were not disclosed; he 
was, therefore, an agent with full authority, and nothing could be more dangerous 
to the dealings of mankind than to hold that a man was not bound by the act of 
his agent to whom he had given full authority because the agent had secret and 
private instructions not to exercise his power, except in a particular case. I cannot 
see, my Lords, how that bears upon this case, for the facts are not identical, nor 
even similar. There was no standing by on the part of Messrs. Mangles when 
they saw Messrs. Boyd dealing with Messrs. Dixon, the bankers. They did not 
even know that the transaction had taken place. There cannot be a doubt that, 
under such circumstances, in a court of equity, Messrs. Dixon cannot, at the last 
moment, turn round upon Messrs. Mangles and say: “‘When you received notice 
of this, you did not tell us that there was an agreement and a guarantee of which 
we did not know.’’ They could have no reason to suppose that those papers had 
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not been communicated. I have come to a very clear opinion that there is no 
equity on the part of Messrs. Dixon as against Messrs. Mangles. The appeal must, 
therefore, be allowed, and the case will stand upon the decree of the vice-chancellor. 


Appeal allowed. 


HUMPHRIES v. BROGDEN 


[Court or QuEEN’s Brencn (Lord Campbell, C.J., Patteson, Coleridge and Erle, 
JJ.), May 23, 24, November 21, 1850] 


[Reported 12 Q.B. 739; 20 L.J.Q.B. 10; 16 L.T.0.8. 457; 
15 Jur. 124; 116 E.R. 1048] 


Land—Right to support—Subjacent minerals—Damage to surface land through 
removal of minerals—Removal not done negligently or contrary to custom 
of country. 

Where the surface of land and the minerals under it belong to different 
owners the owner of the surface is entitled to have it supported by the sub- 
jacent mineral strata. Those strata may be removed by their owner, provided 
that a sufficient support of the surface is left, but, if the surface subsides and 
is damaged by the removal of those strata, although the operation has not 
been conducted negligently or contrary to the custom of the country, the 
owner of the surface may maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless the surface be entitled 
to support from the minerals underneath, it cannot be enjoyed as property, and 
in certain circumstances, as where the mineral strata approach the surface and 
are of great thickness, it might be entirely destroyed. 


Notes. Considered: Smart v. Morton (1855), 5 E. & B. 80; Caledonian Rail. Co. 
v. Sprot (1856), ante p. 109; Roberts v. Haines (1856), 6 E. & B. 648; Row- 
botham v. Wilson (1857), 8 KE. & B. 123; Rogers v. Taylor (1858), 2 H. & N. 828; 
Bonomi v. Backhouse (1859), EK.B. & E. 646; Solomon v. Vintners’ Co. (1859), 4 
H. & N. 585; Hunt v. Peake (1860), John. 705; Wakefield v. Buccleuch (1867), L.R. 
4 Kq. 613; Richards v. Jenkins (1868), 18 L.T. 437; Eadon v. Jeffcock (1872), L.R. 
7 Exch. 379; Dalton v. Angus ¢ Co., [1881-5] All E.R.Rep. 1; Mundy v. Rutland 
(1883), 28 Ch.D. 81; Butterley Co. v. New Hucknall Colliery Co., [1908] 2 Ch. 
475; Howley Park Coal and Cannel Co. v. London and North Western Rail. Co., 
[1911-13] All E.R.Rep. 482; Davies v. Powell Duffryn Steam Coal Co. (1920), 36 
T.L.R. 358. Referred to: Keyse v. Powell (1853), 2 EK. & B. 132; Allaway v. Wag- 
staff (1859), 4 H. & N. 681; North Eastern Rail. Co. v. Elliott (1860), 2 De G.F. & J. 
423; Rowbotham v. Wilson (1860), ante p. 601; Webb v. Bird (1861), 10 C.B.N.S. 
268; Re Williams v. Groucott (1863), 4 B. & S. 149; Smith v. Darby (1872), L.R. 
7 Q.B. 716; Lamb v. Walker (1878), 8 Q.B.D. 889; Pountney v. Clayton, [1881-5] 
All E.R.Rep. 280; Jordeson v. Sutton, Southcoates and Drypool Gas Co. (1899), 
80 L.T. 815; Trinidad Asphalt Co. v. Ambard, [1899] A.C. 594; Elliott v. Burn, 
[1934] 1 K.B. 109. 

As to the right of support from subjacent mines, see 26 Hanssury’s Laws (3rd 
Edn.) 339 et seq.; and for cases see 33 Dicrst (Repl.) 840 et seq. 


Cases referred to: | 
(1) Earl of Lonsdale v. Littledale (1798), 2 Anst. 356; 2 Hy. BI. 267; 145 E.R. 
901; affirmed, 5 Bro. Parl. Cas. 519, H.L.; 86 Digest (Repl.) 396, 440. 
(2) Wyatt v. Harrison (18832), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 320 ; 
19 Digest (Repl.) 178, 1200. 
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(3) Bateson v. Green (1793), 5 Term Rep. 411; 101 E.R. 280; 11 Digest (Repl.) 
43, 584, 

(4) Peyton v. London Corpn. (1829), 9 B. & C. 725; 109 E.R. 269; sub nom. 
Peyton v. St. Thomas’s Hospital (Governors), 7 L.J.0.8.K.B. 3822; 19 Digest 
(Repl.) 185, 1247. 

(5) Dodd v. Holme (1884), 1 Ad. & El. 493; 3 Nev. & M.K.B. 739; 110 E.R. 
1296; 19 Digest (Repl.) 188, 1934. 

(6) Partridge v. Scott (1838), 3 M. & W. 220; 1 Horn, & H. 31; 7 LJ Bk, 100, 
150 E.R. 1124; 19 Digest (Repl.) 74, 420. 

(7) Chadwick v. Trower (1839), 6 Bing N.C. 1; 8 ‘Scott, 1; 8 Ld Ex. 2667 138 
E.R. 1, Ex. Ch.; 19 Digest (Repl.) 185, 1250. 

(8) Harris v. Ryding (1839), 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27; 33 Digest 
(Repl.) 848, 1024. 

(9) Acton v. Blundell (1843), 12 M. & W. 324; 18 L.J.Hx. 289; 1 L.T.0.8. 207; 
152 E.R. 1223, Ex. Ch.; 83 Digest (Repl.) 865, 1139. 

(10) Hilton v. Lord Granville (1844), ante p. 597; 5 Q.B. 701; 1 Dav. & Mer. 614; 
13d 0B 198: 2 O78. 4G. 8 fur. Sle 1k 1414; 33 Digest 
(Repl.) 844, 1001. 

(11) Smith v. Kenrick (1849), 7 C.B. 515; 18 L.J.C.P. 17235 12 tel O15. 06. 
13 Jur. 362; 187 E.R. 205; 33 Digest (Repl.) 866, 1150. 


Rule Nisi obtained by the defendant, the secretary of the Durham Coal Co., to 
enter a verdict for himself in an action on the case for injury to the plaintift’s 
closes by working the mines below them without leaving sufficient support, tried 
before Conertper, J., at the Lent Assizes, 1849, for the county of Durham, when a 
verdict was taken for the plaintiff, leave being reserved to the defendant to move 
to enter the verdict for himself. A rule was, accordingly, obtained by the defen- 
dant. 


Watson and J. Addison for the plaintiff, showed cause against the rule. 
Knowles and H. Hill for the defendant supported the rule. 


Cur. adv. vult. 


Nov. 21, 1850. LORD CAMPBELL, C.J., read the following judgment of the 
court.—This is an action upon the case. The declaration alleges that the plaintiff 
was possessed of divers closes of pasture and arable land, situate, etc., yet that the 
Durham Coal Co. wrongfully, carelessly, negligently, and improperly, and without 
leaving any proper or sufficient pillars or supports in that behalf, and contrary to 
the custom and course of practice of mining used and approved of in the country 
where the mines thereinafter mentioned are situate, worked certain coalmines, 
under and contiguous to the said closes, and dug for and got and moved the coals, 
minerals, earth, and soil of and in the said mines, so that by reason thereof the 
soil and surface of the said closes sunk in, cracked, swagged, and gave way, and 
thereby were greatly damaged. The only material plea was Not Guilty. The cause 
coming on to be tried before Cotmripan, J., at the Spring Assizes for the county of 
Durham in 1849, it appeared that the plaintiff was possessed of the closes described 
in the declaration, and that the Durham Coal Co. (who may sue and be sued by 
their secretary) were lessees under the Bishop of Durham of the coalmines men- 
tioned; but there was no other evidence whatever as to the tenure or title either of 
the surface or of the minerals. It appeared that the company had taken the coals 
under the plaintiff's closes without leaving any sufficient pillars to support the sur- 
face, whereby the closes had swagged and sunk, and had been considerably injured, 
but that, supposing the surface and the minerals to have belonged to the same 
person, these operations had not been conducted carelessly or negligently, or con- 
trary to the custom of the country. The jury found that the company had worked 
carefully and according to the custom of the country, but without leaving sufficient 
pillars or supports; and a verdict was entered for the plaintiff for £110 damages, 
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A with leave to move to enter a verdict for the defendants if the court should be of 

opinion that under these circumstances the action was not maintainable. 

The case was very learnedly and ably argued before us in Trinity Term last, and 
on account of the great importance of the question, we took time to consider our 
judgment. For the defendants, it was contended that, after the special finding of 
the jury, the declaration is defective in not alleging that the plaintiff was entitled 

B to have his closes supported by the subjacent strata. But we are of opinion that 

such an allegation is unnecessary to raise the question in this action whether the 
company, although they did not work the mines negligently or contrary to the 
custom of the country, were bound to leave props to support the surface. If the 
easement which the plaintiff claims exists, it does not arise from any special grant 
or reservation, but is of common right created by the law, so that we are bound to 
C take notice of its existence. In pleading it is enough to state the facts from which 
a right or a duty arises. The carefully prepared declaration in Earl of Lonsdale v. 
Littledale (1), for disturbing the right of the owner of the surface of lands to the 
support of the mineral strata belonging to another contains no express allegation of 
the right, and if the omission had been considered important, it probably would 
have been relied upon rather than the objection that a peer of Parliament was not 

D liable to be sued in the Court of King’s Bench by bill. 

We have, therefore, to consider whether, when the surface of land (by which is 
here meant the soil lying over the minerals) belongs to one man and the minerals 
belong to another, no evidence of title appearing to regulate or qualify their rights 
of enjoyment, the owners of the minerals may remove them without leaving support 
sufficient to maintain the surface in its natural state. This case is entirely relieved 

FE from the consideration how far the rights and liabilities of the owners of adjoining 

tenements are affected by the erection of buildings, for the plaintiff claims no 
greater degree of support for his lands than they must have required and enjoyed 
since the glebe subsisted in its present form. Where portions of the freehold, lying 
one over another, perpendicularly belong to different individuals and constitute, as 
it were, separate closes, the degree of support to which the upper is entitled from 

F the lower has, as yet, by no means been distinctly defined, but in the case of 

adjoining closes, which belong to different persons from the surface to the centre 
of the earth, the law of England has long settled the degree of lateral support which 
each may claim from the other, and the principle upon which this rests may guide 
us to a safe solution of the question now before us. 

In 2 Rotin’s Aprmpement, tit. ‘‘Trespass”’ (I.) pl. 1, p. 564, it is said : 

G “If A. seised in fee of copyhold next adjoining land of B. erect a new house on 
his copyhold land and part of the house is erected on the confines of his land 
next adjoining the land of B. if B. afterwards digs his land near to the founda- 
tion of the house of A. but not touching the land of A. whereby the foundation 
of the house and the house itself fall into the pit, still no action lies at the suit 
of A. against B.; because this was the fault of A. himself, that he built his 

H house so near to the land of B.; for he could not by his act hinder B. from 

making the most profitable use of B.’s own land. But, semble, that a man 

who has land next adjoining to my land cannot dig his land so near to my land, 
that thereby my land shall fall into his pit; and for this, if an action be brought, 

it would lie.”’ . 


q (I may remark that the circumstance that A.’s land was copyhold is immaterial, 
and nothing turns on that). This doctrine is recognised by Lorp Curr Baron 
Comyn’s in Comyns’ Driazsr, tit. ‘‘Action on the case for a nuisance’’ (A.); by Lorp 
TENTERDEN, in Wyatt v. Harrison (2); and by other great authorities. T4 stands on 
natural justice, and is essential to the protection and enjoyment of property in the 
soil. Although it places a restraint on what a man may do with his own property, 
it is in accordance with the precept, sic utere tuo ut alienum non ledas. Ag is well 
observed by a modern writer in Gate on EASEMENTS - 


“If the neighbouring owners might excavate their soil on every side up to their 
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boundary-line to an indefinite depth, land thus deprived of support on all sides 
could not stand by its own coherence alone.”’ 


This right to lateral support from the adjoining soil is not like the support of one 
building upon another, supposed to be gained by grant, but is a right of property 
passing with the soil. 

If the owner of two adjoining closes conveys away one of them, the alienee, with- 
out any grant for the purpose, is entitled to the lateral support of the other close 
the very instant the conveyance is executed as much as after the expiration of 
twenty years or any longer period. Pari ratione, where there are separate freeholds, 
from the surface of the land and the minerals belonging to different owners, we are 
of opinion that the owner of the surface, while unencumbered by buildings, and in 
its natural state, is entitled to have it supported by the subjacent mineral strata. 
Those strata may, of course, be removed by the owner of them, so that a sufficient 
support is left, but if the surface subsides and is injured by the removal of those 
strata, although (on the supposition that the surface and the minerals belong to the 
Same owner) the operation may not have been conducted negligently or contrary 
to the custom of the country, the owner of the surface may maintain an action 
against the owner of the minerals for the damage sustained by the subsidence. 
Unless the surface-close be entitled to the support from the close underneath, corres- 
ponding to the lateral support to which it is entitled from the adjoining surface- 
close, it cannot be securely enjoyed as property, and under certain circumstances, as 
where the mineral strata approach the surface, and are of great thickness, it might 
be entirely destroyed. 

We likewise think that the rule giving the right of support to the surface which is 
above the minerals, in the absence of any express grant, reservation, or covenant, 
must be laid down generally, without reference to the nature of the strata, or the 
difficulty of propping up the surface, or the comparative value of the surface and 
the minerals. We are not aware of any principle upon which qualifications could 
be added to the rule, and the attempt to introduce them would lead to uncertainty 
and litigation. Greater inconvenience cannot arise from this rule in any case than 
that which may be experienced where the surface belongs to one owner and the 
minerals to another who cannot take any portion of them without the consent of 
the owner of the surface. In such cases, a hope of reciprocal advantage will bring 
about a compromise, advantageous to the parties and to the public. Something has 
been said of a right of ‘‘reasonable support’’ for the surface; but we cannot measure 
out degrees to which the right may extend, and the only reasonable support is that 
which will protect the surface from subsidence and keep it securely at its ancient 
and natural level. 

The defendant’s counsel have argued that the analogy of the support to which 
one superficial close is entitled from the adjoining superficial close cannot apply 
where the surface and the minerals are separate tenements belonging to different 
owners, because there must have been unity of title of the surface and the minerals, 
and the rights of the parties must depend upon the contents of the deeds by which 
they were severed. But in contemplation of law, all property in land having been in 
the Crown, it is easy to conceive that at the same time the original grant of the 
surface was made to one and of the minerals under it to another, without an 
express grant or reservation of any easement. Suppose (what has generally been 
the fact) that there has been in a subject unity of title from the surface to the 
centre, if the surface and the minerals are vested in different owners without any 
deeds appearing to regulate their respective rights, we see no difficulty in presuming 
that the severance took place in a manner which would confer upon the owner of 
the surface a right to the support of the minerals. If the owner of the entirety is 
supposed to have alienated the surface, reserving the minerals, he cannot be pre- 
sumed to have reserved to himself, in derogation of the grant, the power of removing 
all the minerals without leaving a support for the surface; and if he is supposed 
to have alienated the minerals, reserving the surface, he cannot be presumed to have 
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parted with the right to that support for the surface by the minerals which it had 
ever before enjoyed. Perhaps it may be said that if the grantor of minerals, reserv- 
ing the surface, seeks to limit the right of the grantee to remove them, he is acting 
in derogation of his grant, and is seeking to hinder the grantee from doing what he 
likes with his own. 

But, generally speaking, mines may be profitably worked, leaving a support to the 
surface by pillars or ribs of the minerals, although not so profitably as if the whole 
of the minerals be removed, and a man must so use his own as not to injure his 
neighbour. The books of law reports abound with decisions restraining a man’s 
acting upon his own property where the necessary or probable consequence of such 
acts is to do damage to others. The case of common occurrence nearest to the 
present is where the upper storey of a house belongs to one man and the lower to 
another. The owner of the upper storey, without any express grant or enjoyment 
for any given time, has a right to the support of the lower storey. If this arises, as 
has been said, from an implied grant or covenant, why is not a similar grant or 
covenant to be implied in favour of the owner of the surface of land against the 
owner of the minerals? If the owner of an entire house, conveying away the lower 
storey only, is, without any express reservation, entitled to the support of the 
lower storey for the benefit of the upper storey, why should not an owner of land, 
who conveys away the minerals only, be entitled to the support of the minerals for 
the benefit of the surface? 

I will now refer to the cases which were cited in the argument, and I think that 
none of them will be found in any degree to impugn the doctrine on which our 
decision rests. In Bateson v. Green (3), Butuer, J., says (5 Term Rep. at p. 416): 

‘Where there are two distinct rights claimed by different parties, which en- 

croach on each other in the enjoyment of them, the question is, which of the 

two rights is subservient to the other?’’ . 


It was held, that the lord may dig clay-pits on a common, or empower others to do 
so, without leaving sufficient herbage for the commoners if such right can be proved 
to have been always exercised by the lord. So here, the right of the owner of the 
minerals to remove them may be subservient to the right of the owner of the surface 
to have it supported by them. Peyton v. London Corpn. (4), was cited, to show 
the necessity of introducing into the declaration an averment that the plaintiff was 
entitled to the easement or right which is the foundation of the action. But the 
easement there claimed was a right of support of one building upon another which 
could only arise from a grant actual or implied, and there Lorp TrnrerDEN says 
(9 B. & C. at p. 785): 
‘The declaration in this case does not allege as a fact that the plaintiffs were 
entitled to have their house supported by the defendant’s house; nor does it, in 
our opinion, contain any allegation from which a title to such support can be 
inferred as matter of law.’’ 


In the case at Bar, we are of opinion that the declaration alleges facts from which 
the law infers the right to support which the plaintiff claims. 

Wyatt v. Harrison (2) decided that the owner of a house recently erected on 
the extremity of his land could not maintain an action against the owner of the 
adjoining land for digging in his own land go near to the plaintiff’s house that the 
house fell down, but the reason given is that the plaintiff could not, by putting 
an additional weight upon his land and so increasing the lateral pressure upon the 
defendant's land, render unlawful any operation in the defendant’s land which 
before would have caused no damage; and the court intimated an opinion that the 
action would have been maintainable, not only if the defendant’s digging would have 
made the plaintiff's land crumble down unloaded by any building, but even if the 
house had stood twenty years. Where a house has been supported more than 
twenty years by land belonging to another proprietor with his knowledge, and he 
digs near the foundation of the house, whereby it falls, he is liable to an action 
at the suit of the owner of the house. Although there may be some difficulty in 
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distinguishing whence the grant of the easement in respect of the house is to be 
presumed, as the owner of the adjoining land cannot prevent its being built and 
may not be able to disturb the enjoyment of it without the most serious loss or 
inconvenience to himself, the law favours the preservation of enjoyments acquired 
by the labour of one man and acquiesced in by another who has the power to inter- 
rupt them; and as, on the supposition of a grant, the right to light may be gained 
from not erecting a wall to obstruct it, the right to support for a new building 
erected near the extremity of the owner’s land may be explained on the same 
principle. 

In Dodd v. Holme (5), where there was a good deal of discussion respecting the 
rights of owners of adjoining lands or houses, no point of law was determined, as 
the case turned upon the allegation in the declaration that 


‘the defendant dug carelessly, negligently, unskilfully, and improperly, whereby 
the foundations of the walls of the plaintiff's house gave way.”’ 


The plaintiff’s house was proved to have been in a very bad condition; but Lorp 
Denman said that the defendant had no right to accelerate its fall. The Court of 
Exchequer, in Partridge v. Scott (6), concurred in the law before laid down in this 
court, that a right to the support of the foundation of a house from the adjoining 
land belonging to another proprietor can only be acquired by grant, and that where 
a house was built on excavated land, a grant is not to be presumed till the house has 
stood twenty years after notice of the excavation to the person supposed to have 
made the grant, but nothing fell from any of the judges questioning the right to 
support which land, while it remains in its natural state, has been said to be entitled 
to from the adjoining land of another proprietor. Some land of the plaintiff’s not 
covered by buildings had likewise sunk, in consequence of the defendant’s operations 
in his own land, but the court, in directing the verdict to be entered for the defen- 
dant on the whole declaration, seems to have thought that the sinking of the 
plaintiff's land was consequential upon the fall of the houses, or would not have 
taken place if his own land had not been excavated. The judges in the Exchequer 
Chamber held, upon a writ of error from the Court of Common Pleas in Chadwick 
v. Trower (7), that the mere circumstance of juxtaposition does not render it neces- 
sary for a person who pulls down his wall to give notice of his intention to the 
owner of an adjoining wall which rests upon it, and that he is not even liable for 
carelessly pulling down his wall if he had not notice of the existence of the adjoin- 
ing wall. But this decision proceeds upon the want of any allegation or proof 
of a right of the plaintiff to have his wall supported by the defendant’s, and does 
not touch the rights or obligations of contemporaneous proprietors, where the tene- 
ment to be supported remains in its natural condition. 

Next comes the valuable case of Harris v. Ryding (8), which would be a direct 
authority in favour of the present plaintiff if it did not leave some uncertainty as 
to the effect of the averment in the declaration of the working ‘‘carelessly, negli- 
gently, and improperly,’’ and whether the plaintiff was considered absolutely en- 
titled to have his land supported by the subjacent strata to whatever degree the 
affording of this support might interfere with the defendant’s right to work the 
minerals. There, one seised in fee of land conveyed away the surface, reserving 
to himself the minerals, with power to enter upon the surface to work them, and 
it is said that the court held that, under this reservation, he was not entitled to 
take all the minerals, but only so much as he could get, leaving a reasonable sup- 
port to the surface. The case was decided upon the demurrer to certain pleas 
justifying under the reservation, and the declaration alleged ‘‘careless, negligent, 
and improper working,’’ which there must be considered as admitted, whereas here 
it is negatived by the verdict. But the barons, in the very comprehensive and 
masterly judgments which they delivered seriatim, seem all to have thought that 
the reservation of the minerals would not have justified the defendant in depriving 
the surface of a complete support, however carefully he might have proceeded in 
removing them. Lorp Anrnasr says (5 M. & W. at p. 67): 


I 
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“The plea is no answer; because it does not set forth any sufficient ground to 
justify the defendant in working the mines in such a manner as not to leave 
sufficient support for the land above, which is alleged by the declaration to be 
a careless, negligent, and improper mode of working them.”’ 


ParkE, B., observes (ibid. at p. diy? 
‘It never could have been in the contemplation of the parties, that by virtue 
of this reservation of the mines the grantor should be entitled to take the whole 
of the coal, and let down the surface, or injure the enjoyment of it.... The 
plea is clearly bad, because the defendants do not assign that, in taking away 
the coal, they did leave a sufficient support for the surface in its then state.”’ 


ALDERSON, B., said (ibid. at Diekoys 
C “The question is whether the grantor is not to get the minerals which belong 
to him, and which he has reserved to himself the right of getting in that reason- 


able and ordinary mode in which he would be authorised to get them, provided 
he leaves a proper support for the land which the other party is to enjoy.’’ 


My brother Mavts, then a Judge of the Court of Exchequer, Says, in the course of 
D his luminous judgment (ibid. at p. 6} 
“The right of the defendant to get the mines is the right of the mineowner as 
against the owner of the land which is above it; that right appears to me to be 
very analogous to that of a person having a room in a house over another man’s 
room, or an acre of land adjoining another man’s acre of land.”’ 


yf Then Parke, B., that he might not be misunderstood as to the right of the owner 
of the surface, added (ibid.) : 


“I do not mean to say that all the coal does not belong to the defendants, but 
that they cannot get it without leaving sufficient support.”’ 





It seems to have been the unanimous opinion of the court that there existed the 
natural easement of support for the upper soil from the lower soil beneath, and that 
the entire removal of the interior strata, however skilfully done, would be actionable 
if productive of damage by withdrawing that degree of support to which the owner 
of the surface was entitled, the duty of the owner of the servient tenements 
forbidding him to do any act whereby the enjoyment of the easement could be dis- 
turbed. 

Counsel for the defendants relied much upon Acton v. Blundell (9), in which it was 
held that the landowner who, by mining operations in his own land, diverts the subter- 
raneous current of water, is not liable to an action at the suit of the owner of 
adjoining land whose well is thereby left dry, but the richt to running water and the 
right to have land supported are so totally distinct, and depend upon such different 
principles, that there can be no occasion to show at greater length how the decision 
H is inapplicable. 

I have now to mention Hilton v. Lord Granville (10). If well decided, the plain- 
tiff is justified in relying upon it, for it is strongly in point. This court there held 
that a prescription, or a custom within a manor, for the lord who is seised in fee of 
the mines and collieries therein to work them under any dwelling-houses, buildings 
and lands, portions of the manor, doing no unnecessary damage and paying to the 

I tenants and occupiers of the surface of the land damaged thereby a reasonable com- 
pensation for the use of the surface of the land. ‘‘but without making compensa- 
tion for any damage occasioned to any dwelling-houses or other buildings,’ within 
or parcel of the manor, by or for the purpose of working the said mines and collieries, 
is void as being unreasonable. TLorp DEnwan said : 


“A claim destructive of the subject-matter of the grant cannot be set up by 
any usage. Hven if the grant could be produced in specie, reserving a right in 
the lord to deprive the grantee of the enjoyment of the thing granted, such a 
clause must be rejected, as repugnant and absurd. That the prescription or 
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custom here pleaded has this destructive effect, and is so repugnant and void, 


appears to us too clear from the simple statement to admit of illustration by 
argument.’’ 


The most recent case referred to was Smith v. Kenrick (11), in which the Court 
of Common Pleas, after great deliberation, held that it is the right of each of the 
owners of adjoining mines, where neither mine is subject to any servitude to 
the other, to work his whole mine, as far as the flow of water is concerned, in the 
manner which he deems most convenient and beneficial to himself, although the 
natural consequence may be that some prejudice will accrue to the owner of the 
adjoining mine, so that such prejudice does not arise from the negligent or malicious 
conduct of his neighbour. But no question arose there respecting any right to 
support, the controversy being only respecting the obligation to protect the adjoin- 
ing mine from water, which may flow into it by the force of gravitation, and in the 
very learned judgment of the court delivered by my brother Cresswetu, there is 
nothing laid down to countenance the doctrine that in a case circumstanced like 
this which we have to determine the owner of the minerals may, if not chargeable 
with malice or negligence, remove them so as not to destroy or damage the surface, 
which belongs to another. 

We have attempted, without success, to obtain from the codes or jurists of other 
nations information and assistance respecting the rights and obligations of persons 
to whom sections of the soil divided horizontally belong as separate properties. 
This penury, where the subject of scrvitudes is so copiously and discriminately 
treated, probably proceeds from the subdivision of the surface of land and the 
minerals under it into separate holdings being peculiar to England. Had such 
subdivision been known in countries under the jurisdiction of the Roman civil law, 
its incidental rights and duties must have been exactly defined when we discover 
the right of adjoining proprietors of land to support from lateral pressure leading 
to such minute regulations as the following : | 


“Si quis sepem ad alienum predium fixerit infoderitque, terminum ne excedito; 
si maceriam, pedem relinquito; si vero domum, pedes duos; si sepulehrum aut 
scrobem foderit quantum profunditatis habuerint, tantum spatii relinquito, si 
puteum, passts latitudinem.’’ (L. 15, H. Fin. reg.) 


The Code Napoléon likewise recognises the support to which the owners of adjoining 
lands are reciprocally entitled, but contains nothing which touches the question 
for our decision more closely than the following article on Natural Servitudes : 


‘Les fondes inférieurs sont assujettis envers ceux qui sont plus élevés & recevoir 
les eaux qui en découlent naturellement sans que la main de l’homme y ait con- 
tribué. Le propriétaire supérieur ne peut rien faire qui aggrave la servitude 
du fond inférieur.’’ (Book II, tit. iv, ch. 1, art. 640.) 


But reference is here made to adjoining fields on a declivity, not to the surface 
of land and the minerals being held by different proprietors. The American lawyers 
write learnedly on the support which may be claimed for land from lateral pressure 
and for buildings which have long rested against each other, but are silent as to the 
support which the owner of the surface of land may claim from the subjacent strata 
when possessed by another, see Krent’s Commentartss, part VI, lecture iii, vol. 8, 
p. 484, Ed. 1840. However, in Ersxinn’s Institutes or THe Law or ScorTuanp, 
treating of the servitude oneris ferendi, that very learned author has the following 
passage, which well illustrates the principle on which our decision is founded : 


‘‘Where a house is divided into different floors or stories, each floor belonging 
to a different owner, which frequently happens in the city of Edinburgh, the 
proprietor of the ground-floor is bound, by the nature and condition of his 
property, without any servitude, not only to bear the weight of the upper storey 
but to repair his own property, that it may be capable of bearing the weight. 
The proprietor of the ground-storey is obliged to uphold it for the support of 


I 


Q.B.] HUMPHRIES v. BROGDEN (Lorp Camesett, C.J.) 787 


A the upper, and the owner of the upper must uphold that as a roof or cover to the 
lower.’ 


For these reasons, we are all of opinion that the present action is maintainable, 
notwithstanding the negation of negligence in the working of the mines, and that 
the rule to enter a verdict for the defendant must be discharged. I need hardly 
say that we do not mean to lay down any rule applicable to a case where the prima 

B facie rights and liabilities of the owner of the surface of the land and of the sub- 
jacent strata are varied by the production of title deeds or by other evidence. 


Rule discharged. 





BAKER v. BRADLEY AND OTHERS 


ED [Courr or AppraL In CHANCERY (Knight-Bruce and Turner, L.JJ.), July 25, 
November 5, 6, 7, 20, 1855] 


[Reported 7 De G.M. & G. 597; 25 L.J.Ch. 7; 26 L.T.0.S. 160; 
2 Jur.N.S. 98; 4 W.R. 78; 44 E.R. 233] 


Family Arrangement—Transaction regarded with favour by court—Considerations 
on either side not weighed minutely. 

EK Undue Influence—Parent and child—Bounty from son to father—Transaction 
viewed by court with jealousy—Child guarded from parental influence—Need 
for independent advice—Claim in respect of sums paid for son’s maintenance, 
education, and advancement, and expenditure on trust property. 

Transactions between parent and child may proceed upon arrangements be- 
tween them for the settlement of property or of rights of property in which 
they are interested. The court regards such transactions with favour. It does 
not minutely weigh the considerations on one side or the other. Even ignor- 
ance of rights, if equal on both sides, may not avail to impeach the transac- 
tion. If, however, the transaction is one of bounty from the child to the parent, 
soon after the child has attained the age of twenty-one, the court views it with 
jealousy, and anxiously interposes its protection to guard the child from the 
exercise of parental influence. It is essential that in any such transaction 
the child should have received independent advice. It would be attended with 
the greatest danger to allow debts of the father to be charged on the estate of the 
son in respect of sums spent by the father on the maintenance, education, and 
advancement of the son, or of expenditure on the trust property, however much 
that property had benefited thereby. A father could have no claim against his 
H son in respect of such matters. 


Notes. Applied: Berdoe v. Dawson (1865), 84 Beav. 608. Considered: London 
and Westminster Loan and Discount Co. v. Bilton (1911), 27 T.L.R. 184. Referred 
to: Wright v. Vanderplank (1856), 8 De G.M. & G. 133; Jenner v. Jenner (1860), 
2 De G.F. & J. 359; Chambers v. Crabbe (1865), 11 Jur.N.S. 277; Turner v. Collins 

I (1871), 7 Ch. App. 834, n.; Lovell v. Wallis (No. 2) (1884), 50 L.T. 681; De Witte v. 
Addison (1899), 80 L.T. 207; Barron v. Willis, [1899] 2 Ch. 578. 

As to family arrangements and undue influence, see 17 Hauspury’s Laws (8rd 
Edn.) 215 and 672; and for cases see 24 Dicest (Repl.) 1117 and 12 Dicesr (Repl.) 
110, respectively. 


Cases referred to: 
(1) Field v. Evans (1846), 15 Sim. 375; 27 Digest (Repl.) 112, 837. 
(2) Pullen v. Ready (1748), 2 Atk. 587; 26 E.R. 751, L.C.; 24 Digest (Repl.) 1133, 
147, 
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(3) Gordon v. Gordon (1821), 8 Swan. 400; 86 E.R. 910, L.C.; 24 Digest (Repl.) 
TSO 127. 
(4) Tweddell v. Tweddell (Le22).. Turn, & BR. isee7 H.R. 002. L.C.; 24 Digest 
(Repl.) 1183, 153. 
(5) Palmer v. Wheeler (1811), 2 Ball & B. 27, 29, 30; 37 Digest (Repl.) 391, *198. 
(6) Harvey v. Cooke (1827), 4 Russ. 84; 6 L.J.0.8.Ch. 84; 28 E.R. 717; 24 Digest 
(Repl.) 1180, 122. 
(7) Davis v. Uphill (1818), 1 Swan. 129; 36 H.R. 826; 24 Digest (Repl.) 1127, 98. 
(8) Dunnage v. White (1818), 1 Swan. 187; 1 Wils. Ch. 67; 36 E.R. 329; 24 
Digest (Repl.) 1128, 103. 
Also referred to in argument: 
Hatch v. Hatch (1804), 9 Ves. 292; 1 pmth, Hk. 226:32 Ne Olde Oe 
Digest (Repl.) 119, 705. 
Huquenin v. Baseley (1807), 14 Ves. 273; 33 H.R. 526, L.C.; 12 Digest (Repl.) 
WT Gar. 
Wood v. Downes (1811), 18 Ves. 120; 34 E.R. 200, 1,,0,; 12) Digest (Repl.) 125, 
(44. 
Carpenter v. Heriot (1759), 1 Eden, 388; 2 Keny. 533; 28 E.R. 715; 12 Digest 
(Repl.) 118, 665. 
Archer v. Hudson (1844), 7 Beav. 551; 18 L.J.Ch. poOs Oo Digk. Oss. oe one ure. 
701; 49 E.R. 1180; affirmed (1846), 15 L.J.Oh. 211, L.C. 
Thornber v. Sheard (1850), 12 Beav. 589; 50 E.R. 1186; 12 Digest (Repl.) 118, 
667. 
Hoghton v. Hoghton (1852), 15 Beav. 278; 21 L.J.Ch. 482; 17 Jur. 99; 51 E.R. 
545. 
Bellamy v. Sabine (1847), 2 Ph, 425; 17 L.J.Ch. 105; 10 L.T.0.9. 18144 HR. 
1007, L.C.; 24 Digest (Repl.) 1123, 59. 
Wallace v. Wallace (1842), 2 Dr. & War. 452; 40 Digest (Repl.) 532, *93. 
Kennedy v. Green (1834), 3 My, & K. 699; 40 E.R. 266; 1 Digest (Repl.) 709, 
2601. 
Maitland v. Irving (1846), 15 Sim. 487; 16 L.J.Ch. 95; 8 L.T.0.8. 812; 10 Jur. 
1025; 60 H.R. 688; 12 Digest (Repl.) 119, 706. 
Maitland v. Backhouse (1848), 16 Sim. 58; 17 L.J.Ch. 121; 10 L.T.0.8. 243; 11 
L,.T.0.8, 237; 11 Jur. 1000; 60 E.R. 794, L.C.; 12 Digest (Repl.) 119, 707. 
Hewitt v. Loosemore (1851), 9 Hare, 449; 21 L.J.Ch. 69; 18 L.T.0.S. 133; 15 
Jur. 1097; 68 E.R. 586; 35 Digest (Repl.) 541, 2208. 
Wright v. Vanderplank (1856), 8 De G.M. & G. 183; 25 L.J.Ch. 753; 27 L.T.0.9. 
91; 2 Jur.N.S. 599; 4 WR. 410; 44 E.R. 840, L.JJ.; 12 Digest (Repl.) 118, 
668. 


Appeal by the plaintiff, William Baylis Baker, from an order of Sruart, V.-C., 
dismissing a bill filed by him for the purpose of having a mortgage, dated Sept. 2, 
1848, to the defendant J. Bradley, for securing the sum of £1,300 and interest, 
and another mortgage of the same date to John Lovegrove (now vested in the 
defendants Thomas Cuff Adams, Joseph Lovegrove and William Cottier, his repre- 
sentatives) for securing the sum of £500 and interest, declared to be absolutely 
void as against him, and delivered up to be cancelled. He also sought a declaration 
that another mortgage, dated Oct. 28, 1850, to the defendant Joseph Lovegrove, 
for securing the sum of £700 and interest, ought to stand as a security against him 
for so much only of the £700 as was due from him to the defendant Joseph Love- 
grove at the date of that mortgage. Charles Baker and Ann his wife, the father 
and mother of the plaintiff, were also made defendants to the suit. 

By his will dated Aug. 25, 1835, William Baylis gave certain messuages and 
hereditaments of which he was seised to Thomas Clutterbuck Croome, ag follows : 


‘To hold the same to the said Thomas Clutterbuck Croome, his heirs and assigns 
for ever, to the use of and in trust for my said daughter Ann Baker and her 
assigns for and during the term of her natural life, and to permit and suffer 
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A her to receive the rents and income to arise therefrom during the term of her 
natural life separate and apart from her present or any future husband, and not 
subject to his debts, engagements or control; and I declare that the receipts of 
my said daughter Ann Baker alone, or of some person or persons authorised 
by her to receive any payment of the said rents and income, after such payment 
shall have become due, notwithstanding her said present or any future marriage, 

B shall alone be good discharges for the said rents and income, or for so much 
thereof as shall be thereby acknowledged to have been received. And from and 
immediately after the determination of the estate hereinbefore limited to the 
use of and in trust for the said Ann Baker for her life as aforesaid, then to the 
said Thomas Clutterbuck Croome and his heirs during the natural life of my 
said daughter, in trust to support the contingent uses and estates hereinafter 

C limited, yet to permit and suffer the said Ann Baker to receive and take the 
rents and income to arise from the said hereditaments during the term of her 
natural life as aforesaid, and from and immediately after the decease of the 
said Ann Baker, then to the use of and in trust for the said Charles Baker, 
if he shall survive the said Ann Baker, for and during the term of his natural 
life, to enable him to support himself and to support and bring up the children 

D of the said Ann Baker; and in case the said Charles Baker should die in the 
lifetime of the said Ann Baker, and if she should marry any future husband 
who should happen to survive her, then to the use of and in trust for any future 
husband of the said Ann Baker who may happen to survive her, for and during 
the term of his natural life; and from and immediately after the decease of the 
survivor of them the said Ann Baker and the said Charles Baker, and of any 

Es future husband of the said Ann Baker, if such future husband shall survive her, 
then to the use of all and every or any one or more of the children, grandchil- 
dren or other issue of the said Ann Baker by the said Charles Baker, or by any 
future husband (such grandchildren, issue to be born before any appointment 
shall be made to them respectively) in such manner and form, and, if more than 
one, in such parts, shares and proportions, and with such limitations over, or 

F substitutions in favour of any one of the others of the said children, grand- 
children and issue respectively, and at such time or times, age or ages, day or 
days, and in such contingencies, and under and subject to such directions and 
regulations for maintenance, education and advancement, and to such conditions 
as the said Ann Baker, notwithstanding her present or any future husband, 
at any time or times and from time to time by any deed or deeds to be signed, 

G _ sealed and delivered by her in the presence of two or more credible witnesses, to 
be with or without power of revocation and new appointment, or by her last 
will and testament in writing or any writing in the nature of a last will and 
testament, or any codicil or codicils to be respectively signed and published by 
her in the presence of and attested by three or more credible witnesses, shall 
direct, limit or appoint, or give and devise the same; and from and until default 

H of and from time to time, and subject to such direction, limitation and appoint- 
ment, gift or devise, then to the use of and in trust for the child of the said 
Ann Baker, if only one, whether male or female, and for all the children of 
the said Ann Baker, both male and female, if more than one, and whether by 
her present or any future husband, to be equally: divided between or among 
them, share and share alike as tenants in common and not as joint tenants, and 

I the heirs of the body and several and respective bodies of the same children 
respectively lawfully issuing, with cross remainders in tail between and among 
such children of the said Ann Baker; and in default of such issue, then to the 
same uses, upon the same trusts, and for the same estates as are hereinafter de- 
vised to the said Thomas Clutterbuck Croome, to the use of and in trust for my 
daughter Mary Baylis and her children, and the issue of such children; and in 
default of issue of all the children of the said Ann Baker and of the said Mary 
Baylis, then to the use of and in trust for the said Ann Baker, her heirs and 
assigns absolutely.”’ 


790 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


The testator then devised other estates to his daughter Mary Baylis upon similar 

trusts, and in default of children of the said Mary Baylis, then on the same trusts 

in favour of Ann Baker and her children, and failing children of Ann Baker, to 

ayeak el absolutely. He appointed Ann Baker and Mary Baylis executrixes of 
is will. 

The testator died soon after the date of his will. The plaintiff William Baylis 
Baker was the only child of the testator’s daughter, the defendant Ann, the wife 
of the defendant C. Baker. He was an infant at the time of the testator’s death, 
and attained twenty-one on May 25, 1848. His mother, the defendant Ann Baker, 
was at this time about fifty-three years of age; and his aunt, Mary Baylis, who 
had been married to Mr. Holder, was then a widow without children, and about 
forty-six years old. During the minority of the plaintiff the defendants C. Baker 
and Ann his wife borrowed the sum of £1,000 from the defendant J. Bradley, and 
the sum of £500 from John Lovegrove, a solicitor at Gloucester, upon mortgages 
of Mr. and Mrs. Baker’s life interests in the estates devised by the will of William 
Baylis, the defendant Ann Baker conveying her life estate as if she was not re- 
stricted from anticipating and the recitals of the will of William Baylis contained 
in the mortgages not referring to the receipt clause following the limitations to the 
separate use of the defendant Ann Baker and Mary Baylis. Part of the sum of 
£1,000 secured by Bradley’s mortgage was (together with a further sum of £100 
advanced by him to the defendant Baker) further secured by an assignment of the 
defendant Baker’s furniture, and both the sums of £1,000 and £500 were also 
secured by policies of insurance upon Baker's life. From the evidence it appeared 
that in 1844 the defendant C. Baker suggested to the defendant Bradley that his 
policy might be dropped in case the plaintiff, upon attaining twenty-one, would 
charge the £1,000 upon his interest in the estates, and that the defendant Bradley 
agreed to the suggestion. 

John Lovegrove died in March, 1848, and it appeared that both shortly before 
and aiter his death, and before the plaintiff attained twenty-one, the defendant 
Joseph Lovegrove (who was a solicitor and one of the executors of John Lovegrove) 
on behalf of himself and his co-executors, and of the defendant Bradley, entered into 
communication with the defendant C. Baker upon the subject of the plaintiff’s 
charging the mortgage monies due to Bradley and John Lovegrove’s estate on his 
interest in the mortgaged premises. There did not appear, however, to have been 
any direct communication between the plaintiff and Lovegrove until May 30, 1848, 
five days after the plaintiff had attained twenty-one. On that day the plaintiff 
went with the defendant C. Baker, his father, with whom he was then living, to 
the office of Joseph Lovegrove, and there signed a memorandum, which recited that 
the plaintiff, under the will of the testator, after the decease of his mother and any 
husband she might leave surviving, subject to a power of appointment, was entitled 
to certain hereditaments therein comprised, and also to those devised to Mary 
Baylis. The memorandum also recited Lovegrove’s mortgage and Bradley’s deed. 
It recited the loan of £1,000 upon the bill of sale, and that £500 was now due to 
the executors of Lovegrove and £1,100 to Bradley, and that a large proportion of 
the above sums had been applied by the father and mother of the plaintiff in his 
maintenance, education and advancement in life, as he did thereby admit and 
acknowledge. The memorandum then proceeded as follows : 


‘‘Now he the said William Baylis Baker doth hereby undertake, promise and 
agree to and with the said T. C. Adams, Joseph Lovegrove and William Cother 
the younger, and the said J. Bradley respectively, that he the said W. B. Baker 
will, whenever thereunto requested by them the said T. C. Adams, J. Love- 
grove and W. Cother the younger, and J. Bradley, or any or either of them, 
at his own costs and charges, make, do, execute and perfect all such acts, 
deeds and assurances as may be deemed necessary for securing to them respec- 
tively, or their respective executors, administrators and assigns, the repayment 
of the said several principal sums so respectively due as aforesaid, together with 
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all interest now or hereafter to become due upon the same sums respectively, 
and for such purpose to convey and assure to them respectively, and to their 
respective heirs, executors, administrators and assigns, all his estate and inter- 
est whatsoever under the said will, and under any demise, limitation or 
appointment which has already been made or may hereafter be made by his said 
mother under or by virtue of the power or authority to her for that purpose 
given in and by the said will, and also all the estate and interest which he the 
said W. B. Baker may hereafter become entitled to under the said will by 
reason of survivorship or otherwise, the said T. C. Adams, J. Lovegrove and 
W. Cother the younger, and the said J. Bradley, to take as to priority accord- 
ing to the dates of their several mortgages; and the said W. B. Baker doth 
hereby further undertake, promise and agree that, in case the said T. C. Adams, 
J. Lovegrove and W. Cother the younger, and the said J. Bradley, should desire 
it, he the said W. B. Baker will, at his own costs and charges, and as soon as 
may be, raise, borrow or make, do and execute all] necessary acts, deeds and 
assurances for the purpose of raising or borrowing upon security of the heredita- 
ments and premises aforesaid such sum or sums of money as shall be requisite 
and necessary for paying to the said T. C. Adams, J. Lovegrove, W. Cother 
the younger and J. Bradley respectively all principal and interest monies which 
may be due to them respectively on the before-mentioned securities.”’ 


After the plaintiff had signed this memorandum application was made to the 
defendant Bradley to advance the further sum of £200, which he agreed to do, and 
a deed of appointment by the plaintiff's mother, in his favour, of the fee of the 
estates and two of the mortgage deeds in question, viz., those of Sept. 2, 1848, 
were prepared. On Aug. 24, 1848, the engrossments of these deeds were read over 
to the plaintiff and his father at the office of Mr. Joseph Lovegrove. The plaintiff 
had no other adviser, and it was not alleged that any advice was given to him as 
to any claims which his father had upon him, and no suggestion was made to him 
that his mother’s life estate was subject to any restriction against anticipation, the 
case of the defendants being that up to this time, at least, it was not supposed 
by any of the parties that the will operated any such restriction. On Sept. 1 and 2, 
1848, the above-mentioned deed of appointment and the mortgage deeds were 
executed, and the £200 was advanced by Bradley. The mortgage deeds were both 
dated Sept. 2, 1848. One was made between Charles Baker and Ann his wife, of 
the first part, the plaintiff, of the second part, and John Bradley, of the third part. 
It recited the will and the memorandum of May 80, 1848, the plaintiff admitting 
that the sum of £1,000 was then due to Bradley, and £500 to the executors of 
John Lovegrove, from Charles Baker and Ann his wife, together with a further sum 
of £100 lent by J. Bradley to Charles Baker. By the first witnessing part of the 
deed (in consideration of £200 paid by Bradley to Charles Baker and to the plain- 
tiff) Charles Baker covenanted for the repayment of the same, and also that the 
estate of himself and his wife under the will should be charged therewith. By a 
further witnessing part it was expressed that, in pursuance of the agreement and 
in consideration of the premises, the plaintiff thereby granted, conveyed, assigned 
and confirmed unto Bradley, his heirs and assigns, all and singular the estates devised 
under the testator’s will, including those firstly given to Ann Baker, and those 
secondly given to Mary Baylis, and all the estate and interest of the plaintiff com- 
prised in the deed of appointment of Sept. 1, 1848, as a security for the sums of 
£1,000, £100 and £200, making together £1,300. The deed contained a covenant 
on the part of the plaintiff to pay the above sums and interest, and a power of gale. 
The other mortgage deed of even date was executed by Mr. and Mrs. Baker and 
the plaintiff in favour of the executors of J oseph Lovegrove to secure £500. The 
receipt clause by Mrs. Baker was omitted in the recitals of both the mortgage deeds. 
The policies of insurance for securing the mortgage moneys were then allowed to 
drop. The plaintiff afterwards, in November, 1848, borrowed from a lady of the 
name of Mary Taylor a further sum of £300 upon mortgage of his reversionary 
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interest, and this mortgage was approved by a separate solicitor on the part of the 
plaintiff. It was dated Nov. 4, 1848. 

In December, 1849, the defendant Joseph Lovegrove applied to Croome, the 
devisee under the will who had possession of the title-deeds of the estates, for the 
delivery of them to the mortgagees, and in consequence of this application counsel 
was consulted on the will and advised that the life interest of Mary Baker was 
subject to a restriction against anticipation. The fact of counsel having thus 
advised appeared upon the evidence to have become known to the plaintiff in June, 
1850. In consequence of this opinion of counsel, the delivery of the deeds by 
Croome was not further pressed. Pending and subsequent to the application for the 
deeds, the plaintiff attempted to raise further moneys upon the security of his 
reversionary interest through the medium of another solicitor, Mr. Howard, and 
ultimately of Mr. Lovegrove, but these attempts failed. It appeared that the 
plaintiff had at this time a copy of the will in his possession. The plaintiff having 
failed in his attempt to raise further moneys, he and his father borrowed small 
sums from time to time of the defendant Joseph Lovegrove, some of which appeared 
to have been advanced to the father at the instigation of the plaintiff. Ultimately, 
having become embarrassed in their affairs, the plaintiff and his father applied to 
the defendant Lovegrove for an advance of £700 to extricate them from their diffi- 
culties, and he agreed to make the advance upon the security of a mortgage and 
upon the assurance of the plaintiff and his father that no advantage should be taken 
of the supposed defect pointed out by the opinion of counsel arising from the pro- 
vision against anticipation. A mortgage, dated Oct. 28, 1850, was thereupon pre- 
pared and executed. At the time of the execution of this mortgage it had not been 
ascertained what payments were to be made on account of the plaintiff and his 
father, and the account as to the application of the £700 was not, therefore, then 
settled. In December, 1850, it was settled between the plaintifft’s father and the 
defendant Lovegrove, and the balance paid to the plaintiff’s father. The account 
was subsequently sent to the plaintiff and acknowledged by him to be correct, with 
the exception of a very small item. 

On May 18, 1852, the plaintiff filed his bill in the present suit, alleging that in the 
abstracts of the will of William Baylis, made with a view to the deeds of September, 
1848, the proviso against anticipation by the said Ann Baker, as well as the similar 
proviso against anticipation by Mary Baylis, were entirely omitted, and that there was 
nothing on the face of such abstract to cause any suspicion that the original will of 
the said William Baylis did in fact contain any such proviso against anticipation, 
or that Ann Baker was in any way restrained and prevented from executing valid 
and effectual charges upon her hfe estate under the said will. The bill stated that 
the 


‘Plaintiff was advised that such omission was a fraud upon the plaintiff, and 
that by reason of the youth and inexperience and want of legal advice, and also 
of the parental control exercised over him, with the full knowledge and concur- 
rence of the defendants, and also by reason of such fraud, the two indentures 
of Sept. 2, 1848, ought to be declared null and void, and decreed to be delivered 
up to be cancelled, so far as the plaintiff might be affected thereby.”’ 


The bill did not set out the agreement of May 30, 1848. 

The vice-chancellor held that the agreement was good as a family arrangement, 
and, doubting the correctness of the report of Field v. Evans (1) that the omission 
in the recitals in the securities of the clause in the will was immaterial, as that 
clause did not, in his Honour’s opinion, operate as a restraint upon anticipation. 


The plaintiff appealed. 


Elmsley and Hoare for the plaintiff. 

Elderton for Mr. and Mrs. Baker. 

Wigram and Selwyn for the defendant Bradley. 
Malins and Forster for the defendant Lovegrove. 
Bacon and Rogers for the other defendants. 
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Nov. 20, 1855. The following judgments were read. 


KNIGHT-BRUCE, L.J.—The bill in this case was filed in May, 1852, the plain- 
tiff, who attained his majority on May 24 or 25, 1848, having soon afterwards in 
that year and in the year 1850 signed an agreement and executed certain deeds 
which, by way of suretyship for his father, professed to make, and (if equitably 
as well as legally valid) made the person and property of the plaintiff liable for 
certain debts of his father (one of the defendants). 

The main question in the cause is whether, so far, these instruments bind the 
plaintiff legally and equitably, or are in equity void against him—a question in 
considering which it was right to endeavour to form an opinion as to the true 
construction of the will of his maternal grandfather, Mr. Baylis, with respect to 
the life interest of the plaintiff's mother in the property in which her life interest 
and his interest by way of remainder under the will were, by the instruments that 
I have mentioned, professed to be charged. For if the life interest of the plaintiff’s 
mother under the will was alienable by her during her coverture, it is obvious, 
when we look at what had occurred before 1848, that her position and that of her 
family, so far as it was liable to be affected by hers, were very different in and 
alter April and May, 1848, from what a contrary state of things known to exist 
would have rendered them; and this, independently of the not unimportant con- 
sideration that her life interest if alienable was made liable to exonerate the plain- 
tiff and his property partially at least from the debts of her involved and embarrassed 
husband, but, if otherwise, of course not. It is undisputed and unquestionable on 
the evidence that the plaintiff became a party to each of the instruments of 1848 
in the belief that her life interest under the will was alienable by her during her 
coverture, and, therefore, that she and -her property and family were affected 
accordingly. 

Having attentively considered Mr. Baylis’s will, the view that I take of it is that, 
as to the life interest which it gave to Mrs. Baker, the plaintiff's mother, it re- 
strained her from anticipation during her coverture. So reading the will of Mr. 
Baylis, I consider it to be established that the plaintiff became a party to the instru- 
ments of 1848 under a misapprehension, material and important in its nature. 
Another view of the will, which I think erroneous, was, perhaps, taken—and per- 
haps honestly taken—in 1848 by some or all of the other parties to those instru- 
ments. But the defendant Mr. Joseph Lovegrove, the mortgagee of 1850, and one 
of the mortgagees of 1848, is a solicitor, and was in that character professionally 
concerned for the other mortgagees in the transaction of 1848. Nor can any one 
of the parties to this suit, I conceive, deny that in and before September, 1848, they 
all had at least constructive notice of the whole contents of the will. But the 
plaintiff, who, if in any part of the transactions of 1848 and 1850, he had any 
solicitor or adviser, had not any other than Mr. Joseph Lovegrove, and was not 
before the year 1850 apprised that the restraint on alienation existed, or might be 
reasonably contended to exist, according to the correct construction of the will, was 
in 1848 caused or allowed to sign and execute the instruments of that year under 
the erroneous impression which I have mentioned. 

There are, however, other circumstances damaging to the instruments, so far as 
they purport to make the plaintiff a surety. The deeds proceed on the notion of 
the clear validity of the appointment of Sept. 1, 1848, made by Mrs. Baker in the 
plaintiff’s favour, an appointment which, if its validity or invalidity could and 
ought to be determined on the materials before the court in the present suit, must, 
in my opinion, be deemed bad and worthless, for its motive and object seem to 
me to have been to make the inheritance of the property comprised in it subservient 
to the purposes of the father and his creditors in a transaction in which the mother 
and the son seem merely to have been used as the father’s instruments under the 
guidance of Mr. Joseph Lovegrove, the lawyer of the father’s creditors. The power 
under which the appointment was made extends to grandchildren, and, if it has 
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not been well exercised, may be exercised hereafter so as to exclude the plaintiff. 
Again, the almost indescribable document of May 380, 1848, prepared and attested 
by Mr. Lovegrove in that month, was gravely treated in the following September 
as if it bound the plaintiff, or been anything more than waste paper as against 
him and his property. He executed the deeds of September, 1848, under the false 
impression that the instrument of May was effectual against him, and I am not sure 
that any one of the parties to the eccentric arrangement of that year was in that 
year of a different opinion. But it seems impossible to suppose that Mr. Joseph 
Lovegrove could have believed in the truth of the strange suggestion that the father 
had a demand on the son or his property for his maintenance, education, and 
advancement, nor, of course, is there, or was there, any pretence for saying that 
the father’s expenditure on the property (however beneficial to it) created any 
demand between them. Assuredly neither the father nor Mr. J oseph Lovegrove 
ought to have endeavoured to induce the plaintiff to sign or execute, or ought indeed 
to have abstained from recommending him not to sign or execute, any one of the 
deeds of 1848. Of course, the astonishing agreement of May is not a matter to be 
dealt with except as a thing prejudicing the case of the mortgagees of 1848, from 
whom it seems to me to take away such chance, if any, as they might otherwise have 
had, of retaining the plaintiff or his property in the position of surety for his father. 

Upon the whole, if not independently of that agreement, yet certainly that agree- 
ment being taken into account, the plaintiff has, in my opinion, with respect to 
the disputed mortgage deeds of 1848, established a case, on his part, of misappre- 
hension, imprudence, inexperience, unadvisedness, ignorance and subjection to 
unduly exercised influence, in all which Mr. Joseph Lovegrove’s participation, and 
to all which his privity, must prevent the other mortgagees from effectually con- 
tending that they were not throughout apprised of the true circumstances—a case, 
I say, sufficient on these grounds, in my opinion, to render it incumbent on a court 
of equity to relieve the plaintiff and his property from all the obligations of surety- 
ship for his father which were with such a remarkable want of propriety imposed 
on the plaintiff in 1848. 

The same observations apply with equal force, or not importantly less strongly, 
to the security for £700 of October, 1850. It was the duty of the defendant, Mr. 
Lovegrove, who at least after 1848, if not in and after 1848, had been acting as 
solicitor for the plaintiff, not to take that security from the plaintiff without afford- 
ing him more information and better advice than he had, and so far as it affects 
him or his property by way of suretyship for his father, it cannot, in my judgment, 
be allowed to stand. It is true that counsel’s opinion upon the construction of 
Mr. Baylis’s will was known to the plaintiff before July, 1850, and, therefore, before 
he gave the defendant, Mr. Lovegrove, the security of October, 1850, for £700, but 
the defendant Mr. Lovegrove, who made the plaintiff’; mother a party to the 
security, and in the transaction treated her as not restrained from anticipation, 
cannot, in my opinion, support it against the plaintiff, on the ground that he then 
had notice either that she was so restrained or that the point was doubtful. 

It was suggested in the argument that the transaction of 1848, impeached by the 
bill, might be supported against the plaintiff as amounting to a family arrangement. 
If, in the French language, he were described as having been well arranged in those 
operations, I should probably not dissent from the phrase, but I cannot agree that, 
according to the sense ascribed by English courts of equity to the term ‘‘family 
arrangement,’’ or that according to Pullen v. Ready (2), Gordon v. Gordon (8), 
Tweddell v. Tweddell (4), or any of the authorities cited in Palmer v. Wheeler (5) 
and Harvey v. Cooke (6), and in Mr. Swansron’s notes to Davis v. Uphill (7) and 
Dunnage v. White (8), there was in the present instance, in 1848, a family arrange- 
ment, or an arrangement binding on the plaintiff, a witless lad, who in those 
transactions appears to me to have been a mere prey ensnared and plundered by 
hands from which he ought to have received guidance and protection. 

[Hrs Lorpsuip dealt with a point of pleading and one of fact, which do not call 
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for report, and concluded:] The result appears to me to be that we should dis- 
charge the order dismissing the bill and declare the several instruments of mortgage 
or security of September, 1848, and October, 1850, void in equity against the plain- 
tiff, save as concerning the indenture of Sept. 2, 1848, to which the defendant Brad- 
ley is a party, so far, if at all, as that indenture is a security to the defendant 
Bradley for such, if any, part of the £1,300 as was bona fide advanced to and 
received by the plaintiff, and, save as concerning the indenture of October 1850, 
so far as that indenture is a security to the defendant Mr. Lovegrove, for so much 
of the sum of £700 mentioned in it as, independently of that indenture, formed a 
bona fide debt from the plaintiff to the defendant Mr. Lovegrove or was advanced 
by him upon the plaintiff’s express request. 


TURNER, L.J., stated the facts and continued: Upon these facts, which are 
mainly, if not wholly, taken from the statements of the defendants themselves, two 
questions appear to me to arise—(i) whether the mortgages of September, 1848, 
and October, 1850, were originally valid in equity as against the plaintiff, and 
(ii) if they were originally invalid against him, has there been any such confirmation 
or acquiescence on his part as precludes his title to relief? 

In considering the first of these questions it is, I think, necessary in the first 
place to inquire what was the nature and character of the transactions out of which 
these mortgages arose, for upon the answer to that inquiry it must, as I apprehend, 
depend what are the principles which ought to be applied to the determination of 
the case. Transactions between parent and child may proceed upon arrangements 
between them for the settlement of property, or of their rights in property in which 
they are interested. In such cases this court regards the transactions with favour. 
It does not minutely weigh the considerations on one side or the other. Even 
ignorance of rights, if equal on both sides, may not avail to impeach the transaction. 
On the other hand, the transaction may be one of bounty from the child to the 
parent, soon after the child has attained twenty-one. In such cases this court views 
the transaction with jealousy, and anxiously interposes its protection to guard the 
child from the exercise of parental influence. 

What, then, was the true character of the deeds of Sept. 2, 1848? The vice- 
chancellor seems to have considered them as in the nature of a family arrangement, 
but with great respect to his Honour’s judgment I cannot so regard them. They 
were, as I view them, deeds contrived for the purpose of charging the debts of the 
father upon the estate of the son, and unless the alleged outlay by the father upon 
the property, or his expenditure in the maintenance and education of his son, could 
be made the ground of claim by the father against the son, there was not, so far as I 
can see, any subject of bargain between them. It would, I think, be attended 
with the greatest danger to permit claims of this description to be made the subject 
of bargain between parent and child, or to treat arrangements founded on such 
claims as entitled to the same favourable consideration as the court extends to family 
arrangements. I am not prepared to go that length. I think these deeds can be 
looked at in no other light than as deeds of gift from the plaintiff to his father. 
Were they originally valid if viewed in that light? The plaintiff attained twenty-one 
on May 25, 1848. On May 30 he signs the undertaking of that date (infra). It is 
true that some material interval elapses before the deeds are executed, but during 
that interval he is fettered by the undertaking. He has no independent advice. The 
father’s solicitor, and the father’s solicitor alone, acts in the transaction.- If the case 
had even rested here, I think it would have been sufficiently difficult to maintain these 
deeds, but there are considerations of still greater importance affecting their validity. 


They proceed upon the assumption that the plaintiff's mother had the power of 


alienating her life interest, and if she had that power her interest was by the deeds 
made liable for the sums secured, and would, as between the plaintiff and his 
mother, have been bound to contribute, if not have been primarily liable for the 
payment of the sums secured. It is not even pretended that the plaintiff was 
advised upon this question. On the contrary, the case of the defendants is that 
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up to this period it was assumed by all parties that the life estate of the mother 
was alienable. 

The case, perhaps, might well be disposed of upon the single ground that the 
alienability of the life estate upon the faith of which the plaintiff executed these 
deeds was open to doubt, and that the plaintiff was not duly advised upon that 
doubt, but the question of the alienability of the life estate has been fully argued 
before us, and I shall not, therefore, hesitate to give my opinion upon it. I concur 
with my learned brother in the opinion that, upon the true construction of this will, 
the plaintiff's mother was restrained from anticipation. [His Lorpsurp gave the 
reasons for his decision on this point which it is not necessary to deal with here. | 
Upon the whole, looking to the age and position of this plaintiff when the deeds of 
September, 1848, were executed, to the undertaking of May 30, which, though not 
alleged by the bill, is in evidence before us and cannot be disregarded as part of the 
case, to the want of legal advice, to the doubt upon the construction of the will, and 
to the construction itself, I am of opinion that, without reference to any question of 
confirmation, the deeds of Sept. 2, 1848, cannot be maintained. An additional sum 
of £200, however, was advanced by the defendant Bradley upon the mortgage of this 
date in his favour being executed, and it does not appear that the plaintiff did not 
receive some part of this sum. He cannot of course get back his estate without 
refunding what, if anything, he so received. There must be an inquiry, therefore, 
upon this point if the defendants desire it. 

We come then to the question as to the original validity of the deed of Oct. 24, 
1850. This deed is not disputed by the plaintiff as to so much of the £700 as was 
due from him to the defendant Joseph Lovegrove. The question is whether it can 
be maintained against the plaintiff as to so much of the £700 as was due from his 
father. This is a transaction, not between father and son, but between solicitor 
and client. The deed is prepared by Mr. Joseph Lovegrove. The plaintiff had no 
independent advice upon it. His estate is made liable for the debt due to Mr. 
Lovegrove from the father. The undertaking of May 30 is, as I collect from the 
answer, recited in the deed. No advice is given as to that instrument, or the nature 
of the claims on which it is founded. A strong case would, I think, be required 
to support such a deed, even if there was nothing more to impeach it. But by this 
deed the mother’s estate also purports to be conveyed as a security for the debt, 
and we are of opinion that the deed was inoperative as to her. It is true that the 
plaintiff must be taken to have been at this time aware that counsel had advised 
that the mother was restricted from alienation, but how can this deed be considered 
otherwise than as a representation by Mr. Lovegrove that, notwithstanding that 
opinion, the mother’s estate could be bound. That representation proves to be 
unfounded, and under such circumstances and between such parties I think that, 
apart from any question of confirmation, this deed cannot be supported beyond the 
extent to which the plaintiff has submitted to be bound by it, and any further 
advances which may have been made to the father upon the plaintiff’s request. 

[Hrs Lorpsuip added that no case of acquiescence or confirmation had been made 
out on the facts which would preclude the plaintiffs from relief. ] 

Appeal allowed. 
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A 
HARRISON AND ANOTHER v. GUEST 
[Housr or Lorps (Lord Campbell, L.C., Lord Brougham, Lord Wensleydale 
and Lord Cranworth), July 6, 9, 1860] 
[Reported 8 H.L.Cas. 481; 11 E.R. 517] 
Sale of Land—Conveyance—Setting aside—Inadequacy of consideration—lIrregu- 
larity of statement of consideration—Amendment of conveyance. 

Where no fiduciary relation exists between two parties dealing for the sale 
and purchase of an estate, mere inadequacy of consideration or irregularity in 
the statement of it in the conveyance is not sufficient to impeach the contract. 

C It would, however, be a ground for amending the conveyance. 


Undue Influence—Guardian and ward—Parent and child—Purchase by guardian 
or parent of property from ward or child—Right of vendor to have legal 
protection—Setting aside conveyance—Burden of proof. 

If persons standing in a fiduciary relation to one another deal as vendor and 
purchaser, the court expects the purchaser, if the purchase is complained of by 

D _ the vendor, to show that the vendor had due protection afforded him—thus, if 
a guardian purchases of his ward, though that relation may have ceased only 

for a short time so that the influence of the guardian may be supposed to exist, 

or a parent purchases of his child, the burden of proof is upon him to show that 

his quondam ward, or the child, was protected. In such a case the court throws 

the burden of proof upon him who sets up the transaction against the person 

Ei = whom he was bound to protect, but where no such relation exists the burden of 
proof is upon the vendor to show that he was imposed upon. He cannot be 
heard to say that he had no professional adviser, but must show a contrivance 

or management on the part of the purchaser to prevent his having that advice. 


Notes. Considered: Denton v. Donner (1856), 23 Beav. 285. Distinguished : 

Baker v. Monk (1864), 4 De G.J. & Sm. 888. Applied: Rosher v. Williams (1875), 

z L.R. 20 Eq. 210. Referred to: Clark v. Malpas (1862), 31 Beav. 80; Summers v. 

Griffiths (1866), 835 Beav. 27; Baker v. Loader (1872), L.R. 16 Eq. 49; Hilliard 

v. Hiffe (1874), L.R. 7 H.L. 39; Re Fry, Fry v. Lane, Whittet v. Bush, [1886-90] 
All E.R.Rep. 1084. 

As to repudiation of a conveyance, see 34 Hatssury’s Laws (8rd Edn.) 820, 324; 

and for cases see 40 Diaest (Repl.) 235, 262. As to undue influence, see 17 Hats- 

G BuRY'S Laws (83rd Edn.) 672 et seq.; and for cases see 25 Dicrst (Repl.) 278 et seq. 


Cases referred to in argument: 
Wood v. Abrey (1818), 3 Madd. 417; 56 E.R. 558; 40 Digest (Repl.) 392, 3131. 
Maitland v. Irving (1846), 15 Sim. 487; 16 L.J.Ch. 95; 8 L.T.0.9. Bias 1 oi 
1025; 60 E.R. 688; 12 Digest (Repl.) 119, 706. 
H Billage v. Southee (1852), 9 Hare, 534; 21 L.J.Ch. 472; 16 Jur. 188; 68 E.R. 628 ; 
12 Digest (Repl.) 121, 719. 
Salter v. Bradshaw, Bradshaw v. Salter (1858), 26 Beav. 161; 28 L..J.Ch. 426; 
5 Jur.N.S. 831; 53 E.R. 858; 25 Digest (Repl.) 294, 994. 
Watt v. Grove (1805), 2 Sch. & Lef. 501, 502, 508; 17 Digest (Repl.) 345, *843. 
Bowen v. Kirwan (1835), L. & G. temp. Sugd. 47. 
J Ahearne v. Hogan (1844), Drury temp. Sug. 810; 25 Digest (Repl.) 285, *856. 
Gibson v. Russell (1843), 2 Y. & C.Ch. Cas. 104; 7 Jur. 875; 63 E.R. 46; 25 
Digest (Repl.) 285, 909. 
Lawley v. Hooper (1745), 3 Atk. 278; 26 E.R. 962, L.C.; 85 Digest (Repl.) 312, 
286. 
Evans v. Llewellin (1787), 1 Cox, Eq. Cas. 888; 2 Bro.C.C. 150; 29 E.R. UB i 
25 Digest (Repl.) 288, 939. 
Archbold v. Charitable Bequests for Ireland Comrs. (1849), 2 H.L.Cas. 440; 
13 L.T.O.8. 249; 9 E.R. 1159, H.L.; 85 Digest (Repl.) 73, 663. 
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Espey v. Lake (1852), 10 Hare, 260; 22 L.J.Ch. 386; 20 L.T.0.S. 208; 16 Jur. 
1106; 1 W.R. 59; 68 E.R. 923; 12 Digest (Repl.) 117, 692. 

Baker v. Bradley (1855), 7 De G.M. & G. o97; 20 L.J.Ch. 7;°26 L:T.0.8. 2e0- 
2 Jur.N.S. 98; 4 W.R. 78; 44 E.R. 233, L.JJ.; 12 Digest (Repl.) 114, 669. 

Hunter v. Atkins (1884), 8 My. & K. 118; Coop. temp. Brough. 464; 40 E.R. 48, 
L.C.; 25 Digest (Repl.) 286, 914. 

Willis v. Childe (1851), 18 Beav. 117; 20 L.J.Ch. Li; AT O08, 128 ae, 
303; 51 E.R. 46; 19 Digest (Repl.) 640, 258. 


Appeal from an order of Lorp CranwortH, L.C., in an action to set aside the sale 
and conveyance of a property which, it is alleged, the respondent had by fraud 
procured from one John Hunt, a predecessor in title of the appellants. 

John Hunt, a man in a humble situation and without education, was the owner 
of a small copyhold property, situated at Broadwas, in the county of Worcester, 
consisting of thirteen acres of land, and having a small house, stable, and shed 
erected thereon. It had been mortgaged in 1819 to secure to Mary Ann, the wife of 
8. B. Butler, the repayment of a principal sum of £300, with interest at five per 
cent. per annum. In 1828 Hunt made a will devising the property to the two 
appellants. Up to September, 1849, Hunt lived in the house and farmed the land, 
but, illness having then rendered him incapable of continuing to labour, he let the 
house and land at the rent of £35 a year to one Harper, with whom he became a 
lodger. In the course of 1853, being then seventy-one years of age, finding himself 
getting worse, and requiring more attention than he could receive from his tenant, 
he made an offer first to a Mr. Evans, and afterwards to the respondent, a man of 
fortune in that parish and neighbourhood, respecting the property. The offer in 
substance was that Hunt should be installed as an inmate in the Yew Tree farm- 
house, occupied by Ballard, a tenant of Guest’s, should have his lodging, washing, 
and attendance there, and should have his dinners from Mr. Guest’s table. Some 
years before that time the respondent had offered to purchase the property from 
Hunt, but Hunt, who was then working it, declined to sell, and no further negotia- 
tions took place between them till this offer in July, 1853. 

The appellants in their bill alleged, in substance, that the respondent urged Hunt 
to go and live at Ballard’s house and promised to support him there, to pay off the 
mortgage debt and take the security of the copyhold estate for that debt and for 
what should be advanced for the maintenance of Hunt; that Hunt consented to this 
arrangement, and was, on Sept. 30 removed to Ballard’s house; that on the same 
day the mortgage debt of £800 (together with £6 5s. for interest then due, and 
£7 10s. for six months’ interest in advance) was paid off; that on Oct. 6 following 
the mortgagees were called on to execute, and did execute, as parties with Hunt, 
the deed by which the property was conveyed to the respondent. That deed recited the 
payment of £313 15s. to the mortgagees, and that Hunt had contracted to assign 
the property to the respondent upon such payment, and upon his entering into the 
covenants thereinafter contained, “‘for the lodging, maintenance, and support of 
the said John Hunt during his life.’’ It alleged the assignment by the mortgagees, 
and witnessed that, in consideration of the payment of the further sum of £10 by 
Guest to Hunt, and of the covenants to be performed by Guest, Hunt assigned to 
Guest. It then set forth the covenants in these terms, that: 


‘he [Guest] shall and will henceforth from time to time, and at all times 
during the continuance of the natural life of the said John Hunt, provide the 
said John Hunt with good, sufficient, and suitable meat, drink, board, and 
lodging, and the washing of his clothes, and bedding, and attendance. And, 
moreover, that in case the said EK. B. Guest shall at any time hereafter neglect 
or refuse to provide the said John Hunt with sufficient and suitable meat, 
drink, board, lodging, washing, and attendance, then and in such case the said 
E. B. Guest shall and will pay or allow unto the said John Hunt the sum of 
12s. per week in lieu of providing him the said John Hunt with meat, drink, 
board, lodging, washing, and attendance as aforesaid.” 
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There was then a proviso that Guest was not bound to supply Hunt with ‘‘medicine 
or any other extra attendance in the case of sickness, or with wine or spirits,’’ nor 
to be “‘liable for funeral expenses.”’ 

The bill alleged that in these transactions Hunt was entirely without professional 
advice; that the deed was not read over or explained to him; that he was charged 
£9 18s. 4d. for costs as if he had been a mortgagor and not a vendor; and that the 
business was hurried over with extraordinary haste and no abstract of title was 
prepared as was usual in the purchase of landed property, but that Guest, in his 
eagerness to get possession of the title-deeds, never inspected them, but paid off 
the mortgage at once. The bill also alleged, that at the time of executing the 
indentures, Hunt did not know nor understand that he was selling the estate; that 
the respondent asserted that he was to give £600 as the consideration for the estate, 
£100 of which (after payment of the mortgage) were to be paid to Hunt in money, 
and the surplus retained to answer the covenant as to board and lodging, but that 
the £100 never were paid to Hunt; that he never received any other consideration 
for the indenture than maintenance and lodging for a few weeks; and that the 
property, at the date of the indenture, was of the full value of £700. The bill, 
after alleging that the respondent had taken possession of certain personal property 
of Hunt, prayed that the indenture of Oct. 6, 1853, might be declared null and 
void, or only stand as a security for the advances made by Guest to Hunt, and that 
accounts might be directed, and for further relief. 

The respondent, by his answer, as to the imputed haste, said that Hunt pressed 
for the immediate execution of the arrangement as he was very uncomfortable 
where he then was; that the respondent's offer had been to purchase the estate 
out-and-out; that that was refused by Hunt, who was urgent about his own personal 
comforts being provided for, and who insisted upon the arrangement as to board 
and lodging. The respondent admitted that Hunt was without professional advice, 
but alleged that he had been recommended to have a solicitor of his own, which he 
declined. The respondent denied all fraud or that he had hurried or pressed on the 
arrangement. He denied that he had ever said that Hunt was to have £100 in 
money, or that Hunt had been charged with anything but what was usually paid by 
vendors, and he declared that Hunt well knew he was parting with the estate. 
The respondent alleged that he was: 


‘‘to give £600 as the consideration for the estate. and that, after paying off the 
£300 mortgage, the surplus of the said sum of £600 was to be retained by me 
to answer the covenant in the bill mentioned.’’ 


He further alleged that John Hunt, up to the time of his death, was fully lodged 
and maintained according to the terms of the arrangement. Evidence was taken 
in the cause, and there was a great deal of conflicting testimony as to the state of 
Hunt’s mental faculties. 

The cause was heard before Kinprrstry, V.-C., who pronounced a decree declar- 
ing the indenture of Oct. 6 fraudulent and void as an absolute conveyance, but 
directed it to stand as a security for the amount advanced by the respondent in 
satisfaction of the mortgage, with interest, and accounts were directed. On appeal, 
in May, 1855, Lorp Cranwortnu, L.C., reversed the decree of the vice-chancellor. 
In the course of his judgment the learned Lord Chancellor said - The bill in this 
case 1s filed to set aside a conveyance of a small copyhold property upon the gcround 
that it was obtained by what this court considers as a fraudulent contrivance. The 
main fraud suggested in the bill is that Mr. Hunt thought what he was executing 
was a mortgage, and not an absolute conveyance. That is alleged twice in the bill, 
for I take the allegation at the beginning to amount to the same thing. It is said 
in the fourth paragraph: 


‘And at the same time the defendant represented to the said John Hunt that 
he, the said defendant, would pay off the said mortgage-debt and be satisfied 
with the security of the said copyhold estate for the mortgage-debt, and what 
he, the defendant, should advance for the maintenance of the said John Hunt.’’ 
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[ think that was meant substantially to amount to an allegation that Mr. Hunt 
thought it was a mortgage he was executing, and that is put beyond doubt by the 
subsequent allegation : 


‘that the said John Hunt was not aware that he was thereby making an abso- 
lute conveyance of the said copyhold estate, or at least he did not know that he 
was selling the estate for the consideration mentioned in the said indenture.”’ 


It is said further that this is a fraud because Mr. Hunt was a man of imbecile 
mind; and not only that he had no professional adviser, but the absence of profes- 
sional advice was, if not caused, encouraged and promoted by the act of Mr. Guest, 
who is represented to have forced the transaction upon him. Then it is said he 
had not that which he was to have, namely, £100 in money, and that the considera- 
tion which he in point of fact had or had secured to him, was not properly secured, 
because it was not an absolute covenant to maintain him, but that which amounted, 
either in terms to an absolute covenant to maintain him, or if that should not be 
done, there was a covenant to pay a certain small weekly sum. The learned 
vice-chancellor proceeded upon the ground that the transaction was fraudulent, and 
one which ought to be set aside. 

Since this case was commenced, I have looked, as far as I could in a cursory way, 
to the judgment of the vice-chancellor, and I think I collect the ground on which 
he proceeded, but not having quite satisfied myself that I have fully comprehended 
his view of the case, I will not finally dispose of it without attentively considering 
it. At the same time I am bound to say that in some of the propositions on which I 
think I have collected he acted, I cannot concur. If persons standing in a certain 
relation to one another deal as vendor and purchaser, if there is a particular relation 
subsisting between them, the court expects the person who is the purchaser, if the 
purchase is complained of by the seller, to show that the seller had due protection 
afforded him. Thus if a guardian purchases of a young man—his ward—though 
that relation may have ceased only for a short time, so that the influence the 
guardian may be supposed to have may be thought to continue—and when I say 
‘‘suardian’’ it extends to a parent and if he purchases from his ward, the court expects 
that the guardian so purchasing will be able to show that due protection was given 
to the ward. The burden of proof is on him, and it is no answer to say: “‘I have 
obtained the conveyance, now show me that it was wrongfully obtained.’’ This 
court says that he must show that it was rightly obtained. ‘That is one illustration, 
and many others may be stated, such as an attorney buying of, or selling to, his 
client. Where there is a fiduciary relation subsisting, the court throws the burden 
of proof upon him who sets up the transaction against the person whom he was 
bound to protect. But I do not think that extends to the case of one person pur- 
chasing from another when they are at arms’ length or where no such relation 
subsists. There, if a purchase has been obtained, and the person from whom it has 
been obtained seeks to set it aside, the burden of proof is upon him to show that he 
has been imposed upon. It is not for him to say: “‘I had no professional advice,”’ 
unless he can show there has been some contrivance or management on the part of 
the person who was dealing with him, to prevent him having that advice. The 
affairs of mankind could not go on if we were not to act upon that doctrine. 

What I take it influenced a good deal the mind of the vice-chancellor was that a 
person selling his property sold it for a consideration which turned out to be, and I 


should have thought from the very beginning upon the face of it was, a very meagre. 


and inadequate consideration. The property sold was a small copyhold estate, 
which was represented as being of the value of between £600 and £700, and it was 
subject to a mortgage for £300, on which a small arrear of interest was due. The 
seller was a person who, in point of fact, did not live for more than a couple of 
months after the sale—not three months after the commencement of the treaty— 
not six weeks after the actual conveyance; and what he took as the consideration 
was merely a covenant or agreement on the part of the vendor—the squire of the 
parish, he being a yeoman living in the parish—that he (Hunt) should have board 
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and lodging and a person to attend him. He was in a very infirm state of health, 
and he said to the squire: ‘‘I find myself very old, and all I care about is, that I 
should have comfort for the rest of my life, and I will let you have the property if 
you afford that to me.’’ It seems that the squire had been endeavouring often to 
purchase the property of him, I take it, at a fair price. There is no suggestion that 
he wanted to get it at an unfair price, and Hunt said: ‘‘I will not sell it to you upon 
any terms for a pecuniary consideration, but you shall have it if you will agree to 
take care that I shall have a parlour (as he calls it, in a particular house) for the 
rest of my life, that I have a woman to attend adequately to my wants in my 
unfortunate state of health, and that I shall be well kept, and that everything I 
have shall come from your own table during the rest of my life.’”? We know he 
only lived a few weeks after this, and that was a consideration, in truth, only of the 
value of a very few pounds, perhaps £10 or £20. Even if we looked to the chance 
of the life of a healthy man, he could not have lived many years. The estate, 
cleared of the mortgage, would yield a rent of £15 a year, and even making an 
allowance for repairs, the consideration would seem to be very inadequate. That, 
however, is nothing if the parties were in a situation to judge for themselves; and 
that makes very material the question in what state of mind Hunt was at the time 
he entered into this bargain? I think, after looking at the evidence, I cannot enter- 
tain any very serious doubt in my mind that he perfectly understood all that he was 
about. Indeed, I think the vice-chancellor said he did not attribute to him any - 
thing like an imbecile state of mind; on the contrary, he said he was rather a keen 
and cunning old man, and that is the impression on my mind. 

[His Lorpsuip referred to the evidence and said that he found no want of mental 
ability on the part of Hunt to enter into a contract, said it appeared that the fact 
that he had no legal adviser of his own was due to his own act, and continued = 
All he wanted was security. There may be a doubt whether the terms of the deed 
were perfectly well adapted for securing all that he was intended to have, but I 
agree that that is no ground for setting aside the transaction, and still less for 
setting it aside as being fraudulent. If the parties had misconceived the effect of 
what they were doing, it might have afforded very good ground for rectifying the 
deed. ‘The act of God has made that perfectly unnecessary, and there is nothing to 
rectify, but there is no ground whatever for setting aside the deed upon the sugges- 
tion that there was any fraud. I come to the conclusion, therefore, that there is no 
evidence showing that Hunt thought that this was not what it was, or that he did 
not fully understand the effect of the act he was engaged in. I think it clear that 
he did distinctly know what he was doing, that he did not think it was a mortgage, 
but that he knew it was a conveyance, and that he meant it should be a conveyance. 

Unable as I am to discover any obligation on Mr. Guest’s part to say that Hunt 
should have more by way of consideration than he had asked for himself, and unable 
as I am to discover anything alluding to the notion that there was any endeavour 
to keep from him professional advice—on the contrary, being satisfied that there 
was, as far as there could be, a desire that he should have professional advice, 
having come to the conclusion that there was no imposition practised upon him, 
but that he was left to form his own judgment, that no haste whatever was exhi- 
bited, but that he was left to take his own time, and that he, nevertheless, per- 
severed in his inclination, and perfectly well understood what he was doing, I 
coniess I am unable to arrive at the conclusion at which the vice-chancellor has 
come. ‘Therefore, I think that this bill ought to have been dismissed; but not with 
costs. 

The bill was, therefore, dismissed and the appellants appealed to the House of 
Lords. 


Shapter and Hindmarch (Swanston with them) for the appellants. 
Bailey and Glasse (Edlerpon with him) for the respondent. 


LORD CAMPBELL, L.C.—This case has been argued very zealously and very 
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ably, but, having listened to that argument, I am clearly of opinion that your 
Lordships ought to affirm the judgment of the court below. The bill is filed for 
the purpose of setting aside a conveyance on the ground of fraud on the part of 
Mr. Guest. It is alleged that he induced Mr. Hunt, the owner of the property to 
which the conveyance relates, to believe that the property was merely to be mort- 
gaged as a security for money that was to be laid out by Mr. Guest in repayment 
of a mortgage then existing upon the property, and in providing for Hunt for the 
rest of his life, so that Hunt was cheated out of his estate by being induced to sign 
an absolute conveyance of it. That is not in the slightest degree proved, nor do I 
find any ground for imputing any fraud of any sort to Mr. Guest. I think that the 
conveyance was improperly framed, and I censure that. Mr. Guest is punished by 
this suit for having resorted to that artifice, because it is quite clear that he wished 
that the conveyance should not disclose the real transaction. He thought that it 
would have a better appearance when the title came afterwards to be examined if 
this pecuniary consideration appeared. But, setting that aside, which I must 
condemn, I see nothing in his conduct in the slightest degree to be blamed. 

The offer came in the first instance from Hunt to him. Instead of its being 
snapped at by Mr. Guest, he goes to Scarborough, and tells Hunt that he had better 
take time to consider it. What was finally agreed between them, and I think quite 
deliberately, was what Hunt was determined upon—he would not sell this property, 
but he wished to enter into an engagement whereby, during his life, he should be 
sure of a comfortable maintenance. He first of all enters into negotiation with 
Evans for that purpose; that goes off, and then he comes and asks Mr. Guest, who 
seven years before had expressed a wish to get possession of this property, and this 
bargain was entered into, Hunt being at the time, according to the evidence, per- 
fectly unimpaired in his faculties. It is quite clear that there was a bargain. 
Hunt over and over again stated to various people what the bargain was—that in 
consideration of the conveyance of this copyhold land to Mr. Guest he was to have 
a parlour in the Yew Tree Farm, and to be fed from the table of Mr. Guest. That 
bargain being so entered into, it was carried into effect; he was transferred to Yew 
Tree Farm, and he was fed in a manner entirely to his satisfaction. 

That being so, if the conveyance had truly stated what had taken place, there 
would not have been the smallest colour for setting it aside, but, as it stands, it 
represents the transaction in a manner very much to be lamented, and to those 
who did not know what the real transaction was it was an excuse for an attempt to 
set aside the conveyance, although I cannot help wondering that this specific charge 
of fraud should have been made, of which there is not the slightest evidence, and 
that, after the answer had been given, it should still have been persevered in. If 
this was the genuine bona fide bargain entered into between Hunt and Guest, any 
difference in the statement of the transaction as to the nature of the agreement 
would not be a ground for setting aside the conveyance, though it would be a 
ground for a bill to reform it. But this is not a bill to reform it; this is a bill to 
set it aside, and it seems to me that there is no sufficient ground for setting it aside. 
I must, therefore, advise your Lordships to dismiss this appeal, and affirm the 


decree. 


LORD BROUGHAM.—I entirely agree with my noble and learned friend in his 
view of the case in all its parts, and I should not say one word, except to express 
my very great approbation of the zeal with which this poor man’s cause has been 
supported at your Lordships’ Bar, and I state this only to express my opinion, from 
long experience, unvarying in that respect, that this is not an exception that Mr. 
Shapter has made to the ordinary course of our profession, but that he has followed 
the constant course of the profession in dealing with all such pauper cases. 





LORD WENSLEYDALE.—I entirely agree with the opinion of my noble and 
learned friend on the Woolsack, and concur entirely in all the observations that he 
has made upon this case. There is no case of fraud made out, nor is there any 
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fiduciary relation established between Mr. Guest and Hunt, so as to entitle Hunt 
to particular care and attention. He was a man perfectly free to enter into the 
contract, perfectly in possession of his faculties, according to the weight of evidence, 
and he was dealt with perfectly fairly upon the occasion. The error which has been 
alluded to in the mode of framing the conveyance, I think, is not to be attributed 
to fraud, though it would have been a good ground for reforming the deed if that 
had been sought by the bill. 


LORD CRANWORTH.—TI will only say that I see no reason whatever to depart 
from the observations that I made when the case was before me in the Court of 
Chancery. The only observation I would now add is that I think this case may 
afford a useful warning to persons in framing deeds, because it strikes me, as it did 
when the case first came before me, that, if the exact truth had been told, nobody 
would have dreamed of there being fraud in the case. It is only because the 
parties between them thought to make the matter clear, or to clench it by stating 
something that was untrue, that all this unfortunate litigation has arisen. 





Appeal dismissed. 


DE MATTOS v. GIBSON 


[Court oF APPEAL IN CHANCERY (Knight-Bruce and Turner, L.JJ.), December 9, 
10, 17, 1858] 


[Reported 4 De G. & J. 276; 28 L.J.Ch. 165; 82 L.T.0.S. 268; 
5 Jur.N.S. 347; 7 W.R. 152; 45 E.R. 108] 


Contract—Implied term—Use of subject-matter agreed in previous contract— 
Knowledge by person acquiring subject-matter of contract—Subject-matter 
not to be used in breach of earlier contract. 


Shipping—Charterparty—Mortgage of ship with notice of charterparty—Mort- 
gagee restrained from exercising power of sale during charterparty. 

Where a man has acquired property with a full knowledge of a previous 
existing contract legally entered into providing that the property should be used 
in a particular manner he should not be allowed to apply or use the property 
otherwise than in accordance with the previous contract or to the damage of 
the person with whom that contract was made. 

The defendant became a mortgagee of a ship of which the plaintiff was the 
charterer, and he took the mortgage with express notice of the charterparty. 
On an application by the plaintiff for an injunction to restrain the defendant 
from exercising his power of sale under the mortgage or interfering with the 
ship until after the voyage for which she had been chartered, 

Held: as the defendant took with notice of the charterparty the plaintiff was 
entitled to an interim injunction on the terms sought. . 


Notes. Followed: Sevin v. Deslandes (1860), 80 L.J.Ch. 457; Messageries Im- 
periales Co. v. Baines (1863), 7 L.T. 763; Adamson v. Gill (1868), 17 L.T. 464. 
Considered: The Celtic King, [1894] P. 175. Distinguished: Bucknall v. Tatem 
(1900), 83 L.T. 121. Applied: Lord Strathcona Steamship Co., Ltd. v. Dominion 
Coal Co., [1925] All E.R.Rep. 87. Considered: Port Line, Ltd. v. Ben Line 
Steamers, Ltd., [1958] 1 All E.R. 787. Referred to: Peto v. Brighton, Uckfield 
and Tunbridge Wells Rail. Co. (1863), 1 Hem. & M. 468; Catt v. Tourle (1869), 4 


Ch. App. 654; Montague v. Flockton (1878), L.R. 16 Hq. 189; Luker v. Dennis 
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(L877). 7 Gia. D227; Piperno v. Harmston (1886), 3 T.L.R. 219; Whitwood Chemi- 
cal Uo. v. Hardman, [1891] 2 Ch. 416; Davis v. Foreman, [1894] 8 Ch. 654; 
L.C.C. v. Allen (1894), 78 J.P. 449; Formby v. Barker, [1900-3] All E.R.Rep. 4465; 
Herne Bay Steam Boat Co. v. Hutton, [1900-3] All E.R.Rep. 627; Brigg v. Thorn- 
ton, [1904] 1 Ch. 386; L.C.C. v. Allen, [1914-15] All E.R.Rep. 1008; Barker v. 
Stickney, [1919] 1 K.B. 121; Macdonald v. Eyles, [1921] 1 Ch. 681; Greenhalgh v. 
Mallard, [1943] 2 All E.R. 234. 

As to implied negative covenants and injunctions in general, see 21 Hatspury’s 
Laws (8rd Edn.) 387 et seq.; and for cases see 28 Dianst (Repl.) 831 et seq. 


Cases referred to in argument : 

Heathcote v. North Staffordshire Rail. Co. (1850), 2 Mac. & G. 100; 6 Ry. & Can. 
Cas. 358; 2 H. & Tw. 882; 20 L.J.Ch. 82; 14 Jur. 859; 47 E.R. 1710 see 
28 Digest (Repl.) 866, 954. 

Lumley v. Wagner (1852), ante p. 868; 1 De G.M. & G. 604; 21 L.J.Ch. 898; 19 
L.T.0.8. 264; 16 Jur. 871; 42 E.R. 687, L.C.; 28 Digest (Repl.) 829, 726. 

Tulk v. Moxhay (1848), ante p. 9; 2 Ph. 774; 1 H. & Tw. 105; 18 L.J.Ch. 83; 
19.1.7 .0.5. 21; 13 Jur. 89; 41 H.R. 1143, 1.C.; 40 Digest (Repl.) 342, 2774. 

Storer v. Great Western Rail. Co. (1842), 2 Y. & C.Ch. Cas. 48; 8 Ry. & Can. 
Cas. 106; 12 L.J.Ch. 65; 6 Jur. 1009, 1051; 63 E.R. 21; 42 Digest 432, 50. 

Clarke v. Price (1819), 2 Wils. Ch. 157; 87 E.R. 270, L.C.; 28 Digest (Repl.) 
822, 671. 


Webster v. Dillon (1857), 30 L.T.0.8. 71; 3 Jur.N.S. 482; 5 W.R. 867; 42 Digest 
918, 84. 


Appeal by the plaintiff from an order of Paae-Woop, V.-C., dated Nov. 25, 1858, 
refusing to grant an interim injunction to restrain the defendant George Tallentire 
Gibson, and all persons claiming through or under him, from removing a vessel 
called the Allerton to Newcastle, or otherwise interfering to interrupt a voyage 
mentioned in the bill, or from selling, transferring or disposing of the vessel other- 
wise than subject to the burden of a charterparty of Oct. 23, 1857. 

The bill and the affidavits in support of the motion stated, that by a charterparty 
dated Oct. 23, 1857, and made between Henry Trewitt Curry, one of the defendants, 
described as the owner of the Allerton, then in the port of Shields, of the one part, 
and the plaintiff of the other part, it was agreed that the Allerton should load a 
cargo of coal at one of the collieries in the river Tyne, and being so loaded should 
proceed to Suez and deliver the same. The freight to be paid at the rate of £60 
per keel of 21 tons 4 cwt.; one-third by charterer’s acceptance at three months, and 
one-third by like acceptance at six months from the sailing of the vessel from her 
loading port, and the remainder on the right delivery of the cargo. When the 
charterparty was entered into the defendant Curry was acting as owner, and was 
in possession of the vessel under a contract for the purchase of her. A consider- 
able delay took place in the completion of the purchase, and that in consequence 
thereof a corresponding delay was occasioned in the dispatch of the vessel from 
her port of lading. On Jan. 6, 1858, the defendant Curry became the registered 
owner of the vessel, and on Jan. 12, 1858, he mortgaged her to the defendant 
Gibson to secure a sum of £1,500 and interest, and the mortgage was registered 
on the 20th of the same month. Previously to and at the date of the mortgage the 
defendant Gibson had full notice of the charterparty, and, in fact, advanced the 
sum intended to be secured by the mortgage in order to enable the defendant Curry 
to perform the charterparty and earn the freight made payable thereby. 

Shortly afterwards the vessel was dispatched with a cargo of coal on her voyage 
to Suez, and thereupon the plaintiff accepted bills drawn by Curry for £980 8s., 
being the amount payable under the charterparty, which bills were discounted, and 
the amount of them was paid over to Gibson, or was under some arrangement with 
him, and by his direction applied to the discharge of part of the purchase-money 
of the vessel. The vessel met with bad weather in the Channel, and being much 
damaged was obliged to put into Penzance for repairs, at which port she was when 
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the bill was filed, in the hands of Mr. W. D. Mathews, a shipwright, who claimed 
a lien upon her for the value of the repairs. Gibson threatened and intended to 
sell the vessel under his power of sale without reference to her engagement under 
the charterparty, and with that view he sent instructions to Matthews to allow her 
to be removed out of dock and sent back to Newcastle-upon-Tyne as soon as the 
repairs were completed, which would be in a few days. 

The prayer of the bill was, that it might be declared that the charterparty of 
Oct. 23, 1857, ought to be specifically performed, and that the defendant Curry 
might be decreed to perform it accordingly, the plaintiff submitting to perform the 
same on his part, and that an injunction might be granted to restrain Curry from 
permitting the vessel and cargo to remain at Penzance or any place other than 
Suez, and also for an injunction against the defendant Gibson in the terms stated 
at the beginning of the case. 


Amphlett, Q.C., and E. Macnaghten for the plaintiff. 
Rolt, Q.C., and Bedwell for the defendant Gibson. 


KNIGHT-BRUCE, L.J.—If the acts of the defendant Gibson of which the 
plaintiff complained had been done by the other defendant, and if the plaintiff had 
continued quiescent, it would have been the duty of this court not to have granted 
the injunction. Of this both principle and precedent I have no doubt. The ques- 
tion then is, is there under the present circumstances any title to an injunction 
against Mr. Gibson in the plaintiff? I am of the opinion that this question must 
be answered in the plaintiff’s favour; and this is so whether there is or is not a 
right of action at law—upon which I do not desire to express, nor do I express, any 
opinion. 

Where a man has acquired property, with a full knowledge of a previous existing 
contract, legally entered into, that that. property should be used in a particular 
manner, the acquirer should not be allowed to apply or use the property otherwise 
than under the contract, or to the damage of the person with whom that earlier 
contract had been made. This rule, recognised and adopted as it is by the English 
law, is possibly liable to exceptions, but none of them appear to apply to the present 
case. Mr. Gibson could have no better title than any other person now becoming 
interested in the ship, for the mortgage had been taken by him with express notice 
of the charterparty to the plaintiff; and by that charterparty he is, as to all liabilities, 
though I do not say as to all damage, effectually bound. 

It has been contended that the charterparty did not alter the property in the 
vessel, but altered the manner in which the vessel was to be used; but if so, why 
should not a court of equity interfere to prevent a positive breach of contract? This 
court possesses such a power, and any system of laws in which no similar power 
existed must be indeed very defective. There must, therefore, in my opinion, be 
granted an injunction to prevent the defendant Mr. Gibson from removing the vessel 
to Newcastle, or from impeding in any manner her voyage to Suez. 





TURNER, L.J.—I agree with the opinion that the injunction now asked for 
ought to be granted. There are difficult and important questions to be decided at 
the hearing, which cannot be properly gone into upon an interlocutory application 
like that before the court. They appear to me to be three in number: (i) whether 
the plaintiff is entitled to the specific performance of the contract contained in the 
charterparty ; (ii) whether, if not entitled to that specific performance, the defendant 
ought not to be restrained from interfering with the vessel until the voyage for 
which she was chartered at the time of his mortgage should have been performed; 
and (iii), whether Curry had or had not a right of recovering damages against the 
defendant Gibson, and whether that right would or would not accrue to the plain- 
tiff through Curry. It is impossible that any of these questions can be decided 
except at the hearing of the cause. For these reasons I am of the opinion that 
there must be an injunction to restrain the defendant Gibson and his agents from 
removing the vessel to Newcastle, or interfering to interrupt or prevent her voyage 
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to Suez, the plaintiff at the same time undertaking to abide by any order the court A 
might think proper to make as to damages; the injunction and the undertaking to 
be continued until the hearing of the cause. 


Order accordingly. 





MORGAN »v. PIKE 


[Court or Common Pinas (Jervis, C.J., Cresswell and Williams, JJ.), January 30, 
1854] 


\Reported 14 C7B. 473; 23 L.J.0.P) 64; 92 1.1.0.8, "949. 
2 W.R. 193; 2 C.L.R. 696; 189 E.B. 195] 


Deed—HExecution—Non-execution by covenantee—Right of covenantee to sue. 

In an action of covenant on a mortgage deed it was objected that, as the 

deed contained cross-covenants by the mortgagee and the mortgagor, but was 
executed by the mortgagee alone, the mortgagor was not liable. 

Held: this was different from the case of a lease, and was governed by the 
general rule of law that where a party had a covenant made to him and he 
covenanted in his turn he might sue on the covenant made to him though he 
himself had not executed the instrument containing it, and, therefore, the mort- 
gagor was liable. 

Swatman v. Ambler (1) (1852), 8 Exch. 72, distinguished. 


Notes. Referred to: Northampton Gas-Light Co. v. Parnell (1855), 15 C.B. 630; 
Naas v. Westminster Bank, Ltd., [1940] 1 All E.R. 485. 

As to adjudications, etc., see 83 Hauspury’s Laws (8rd Edn.) 281-288; and for [f 
cases see 39 Dicrst (Repl.) 306 et seq. As to the rights of non-executing parties to 
a deed, see 11 Hatspury’s Laws (8rd Edn.) 356-358; and for cases see 17 Dicrst 
(Repl.) 232 et seq. 


Cases referred to: 
(1) Swatman v. Ambler (1852), 8 Exch. 72; 22 L.J.Ex. 81; 19 L.T.0.8. 812: 


C 


155 E.R. 1264; 17 Digest (Repl.) 236, 393. G 
(2) Pitman v. Woodbury (1848), 3 Exch. 4; 154 E.R. 732; 17 Digest (Repl.) 236, 
392. 


Application by the defendant for a rule nisi for a new trial on the ground of mis- 
direction, the improper admission of evidence and also why the record should not be 
altered back to the state in which it was after a first amendment at the trial, in an 
action of covenant. 

The action was tried before TaLrourD, J., at Westminster, where a verdict was 
found for the plaintiff for £1,800 and odd. The declaration was in covenant on a 
mortgage-deed by which the covenantor undertook to re-invest £1,800 stock in 
consols. It contained no claim of interest. The only plea on the record was 
non est factum. I 

It appearing at the trial that there was no demand of interest in the declaration, 
the judge, on request, amended the record, by inserting a count for interest. On 
objection raised by defendant to the stamp, the plaintiff abandoned his claim for 
interest, on which the judge again altered the record, by restoring it to the state in 
which it was before the amendment. The deed was dated June 15, 1852, and it 
was proved that there was but one copy of it; the only party who executed it was 
the mortgagor. The deed was stamped with a £2 5s. stamp; and, on observing 
this, it was objected for the defendant that the stamp was not sufficient, for two 
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reasons: First, because the sum was of indefinite amount, the contract being to 
re-invest £1,800 consols, at whatever price they might be when the time for re- 
investment should expire; secondly, the stamp was insufficient under the Statute 
13 & 14 Vict., c. 97, even though it should prove that the amount to be secured was 
no more than £1,800. The trial was on Saturday, and the learned judge adjourned 
the cause to twelve o’clock on Monday. In the meantime, the plaintiff took the 
deed to the commissioners at Somerset House, who affixed the proper stamp; and, 
when the trial was resumed on Monday, the deed was put in duly stamped. It was 
thereupon objected for the defendant that the deed was for an indefinite amount; 
and, therefore, as now produced, the stamp was insufficient. The learned judge 
ruled that, the commissioners having had the whole document before them, and 
affixed their stamp, the objection was not good, and defendant estopped from 
making it. The defendant also objected that the mortgagees, not having executed 
the deed, could not recover on it. This objection was likewise overruled, and a 
verdict was entered for the plaintiff for £1,800. 


Ogle for the defendant moved for a rule nisi. 


JERVIS, C.J.—It has been contended that, as the deed contains cross-covenants 
by the mortgagor and mortgagees, the mortgagor is not liable, because the mort- 
gagees did not execute the deed; and Swatman v. Ambler (1) has been relied upon 
as supporting that view, and a statement of it and its effect given by counsel, which 
can hardly weigh much with the court. In that case there was a plea denying the 
lessor’s execution of the lease (for it was the case of a lease), and, therefore, it does 
not interfere with this case, which must be left to the general rule of law; and that 
rule is this—that where a party has a covenant made to him, and he in turn is to 
make covenant, he may sue on the covenant made to him, even though he himself 
has not executed it. But that is not so with a lease, as is well pointed out by 
Parke, B., in Pitman v. Woodbury (2), referred to in Swatman v. Ambler (1). 
I cannot, however, do better than to read his own words (3 Exch. at pp. 11, 12): 


‘But with respect to leases by indenture, the older authorities show that the 
covenants which depend upon the interest of the lease, and are made because 
the covenantor has that interest, such as those to repair and pay rent during the 
terms, are not obligatory if the lessor does not execute—not because the lessor 
is not a party, but because that interest has not been created to which such 
covenants are annexed, and during which only they operate: as such covenants 
undoubtedly do not, if the term ends by surrender, and are suspended by 
eviction by the lessor, so they do not begin to operate unless the term com- 
mences; the foundation of the covenant failing, the covenant fails also.’’ 


This extract well points out the distinction between that and the present case, 
and the covenantee may here sue, though the covenantor has not executed the deed. 
There are, therefore, no grounds for the rule. 


CRESSWELL, J.—I am of the same opinion. This case is clearly distinguish- 
able from Swatman v. Ambler (1). It is somewhat remarkable, with respect to the 
statement of counsel for the defendant of what fell from the judges in that case, 
that the judgment is a written one, so that if those dicta did fall from the learned 
judges, they did not think fit to repeat them. 


WILLIAMS, J.—I am of the same opinion. The main point to be decided in 
this case is settled and the rule laid down in Comyns’ Diagst, tit. ‘‘Fait,’’ (C.2), 
where it is said: 

‘If one party executes his part of an indenture, it shall be his deed, though the 

other does not execute his part;’’ 
and this case is governed by it. 

Rule refused 
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A 
DOWNMAN v. WILLIAMS 


[Courr or Excurquer CHAMBER (Tindal, C.J., Coltman, Maule and Cresswell, 


JJ., Parke, Alderson Rolfe and Platt, BB.), November 27, 1844, February 
3, April 22, 1845] 


[Reported 7 Q.B. 108; 14 L.J.Q.B. 226; 5 L.T.0.S. 77; B 
9 Jur. 454; 115 E.R. 427] 


Agent—Contract—Contract made on behalf of named principal—Authority— 

Inability of agent. 

Where a person enters into a contract in writing purporting to be made on 
behalf of a named principal he is not personally lable on the contract unless CQ 
he had no authority to make it or he exceeded his authority. 

Appleton v. Binks (1) (1804), 5 East, 148, distinguished. 


Notes. Applied: Carr v. Jackson (1852), 7 Exch. 382; Lewis v. Nicholson (1852), 
18 Q.B. 503. Distinguished: Cooke v. Wilson (1856), 26° did CP, 1b. Wen: 
sidered: Collen v. Wright (1857), 8 E. & B. 647. Followed: Allaway v. Duncan 
(1867), 16 L.T. 264. Considered: Cherry and McDougall v. Colonial Bank of Pp 
Australasia (1869), L.R. 3 P.C. 24. Distinguished: Herald v. Connah (1876), 
40 J.P. 567. Referred to: Jenkins v. Hutchinson (1849), 18 Q.B. 744; Bull v. 
Chapman (1853), 8 Exch. 444; Thél v. Leask (1855), 1 Jur.N.S. 117; Paice v. 
Walker (i870), 22 I.T. 547. 

As to relation between an agent and third parties, see 1 Haussury’s Laws 
(3rd Edn.) 228 et seq.; and for cases see 1 Diaust (Repl.) 717 et seq. E 


Case referred to: 
(1) Appleton v. Binks (1804), 5 Kast, 148; 1 Smith, K.B. 361; 102 E.R. 1025; 
1 Digest (Repl.) 742, 2835. 


Also referred to in argument: 

Kx parte Hartop (1806), 12 Ves. 349; 83 E.R. 132; 1 Digest (Repl.) 720, 2663. 

Macbeath v. Haldimand (1786), 1 Term Rep. 172; 99 E.R. 1086; 1 Digest (Repl.) 
154, 2928. 

Meriel v. Wymondsold (1661), Hard. 205; 145 E.R. 454; 44 Digest 1294, 10. 

Worsicy ve Bell (778), Amb. 770; 1 Bre.0,C. 101, ny 27 FR, 404" hee 
Digest (Repl.) 42, 201. 

Eaton v. Bell (1821), 5 B. & Ald. 84; 106 E.R. 1106; 1 Digest (Repl.) 748, 2841. fe 

Burrell v. Jones (1819), 3 B. & Ald. 47; 106 E.R. 580; 1 Digest (Repl.) 781, 2753. 

Hall v. Ashurst (1888), 1 Cr. & M. 714; 8 Tyr. 420; 2 L.J.Hx. 295; 149 E.R. 586; 
1 Digest (Repl.) 728, 2785. 

Johnson v. Ogilby (1734), 3 P.Wms. 277; 24 E.R. 1064, L.C.; 12 Digest (Repl.) 
288, 2211. 

epintle ve Lavender (1621), 2 Brod. & Bing. 45275 Moore, CP. 270- 129sn nk. 


1041; 1 Digest (Repl.) 477, 1210. H 
Wilson v. Barthrope (1837), 2 M. & W. 863; Murp. & H. 81; 6 L.J.Eix. 251; 
1 Jur. 949; 150 E.R. 1008; 1 Digest (Repl.) 744, 2855. 
Jones v. Littledale (1887), 6 Ad. & El. 486; 1 Nev. & P.K.B. 677; Will. Woll. & 
Dav. 240; 6 L.J.K.B. 169; 112 E.R. 186; 1 Digest (Repl.) 727, 2727. 
Higgins v. Semor (1841), 8 M. & W. 834; 11 LJd.Bx. 1995 Teh ban. dare: I 


1 Digest (Repl.) 737, 2793. 
Norton v. Herron (1825), 1 C. & P. 648; Ry. & M. 229; 1 Digest (Repl.) 728, 
2783. 
Leadbitter v. Farrow (1816), 5 M. & §. 845; 105 E.R. 1077; 1 Digest (Repl.) 748, 
2838. 
Appeal by the defendant from a decision of the Court of Queen’s Bench (Lorp 
Denman, C.J., Parreson, CoLeripcr and Wicutman, JJ.), reported 4 Q.B. 235, n., 
on a special verdict, in an action of assumpsit founded on a special agreement. 
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The declaration stated that a commission of bankruptcy had issued against John 
Waters, Arthur Jones and David Jones; that before and at the time of issuing the 
fiat, Waters was indebted to the plaintiff in £53 7s. 2d.; that £40 6s. 6d. was due to 
the plaintiff for work, etc., in preparing a marriage settlement, and that Waters and 
D. Jones were indebted to the plaintiff in £527 5s. for work, etc., by the plaintiff 
as their solicitor in respect of the Pembrey works; that the plaintiff had proved the 
first debt against Waters’s estate, the second against D. Jones’s, and the third 
against the separate estate of Waters and D. Jones, but had received no dividend, 
of which the defendant had notice; that in consideration of the premises, and that 
plaintiff, at defendant’s request, would expunge the three proofs, and would agree 
to look to the trustees of the marriage settlement for payment of the second debt, 
the defendant promised to pay him the first and third debts. The declaration then 
averred that the plaintiff authorized such proofs to be expunged, and agreed to look 
to the trustees, and that the proofs were accordingly expunged; and that, although 
the two first-mentioned debts had been duly paid according to the agreement above- 
mentioned, yet the defendant had not paid, or arranged any mode of paying, the 
third debt. There was a second count on an account stated. The defendant pleaded 
(i) Non assumpsit; (ii) As to the first count, that the contract was duly rescinded; 
(iii) Also as to the first count, that the promise was special to answer for the debts 
of other persons, and that no agreement or memorandum was made in writing, or 
signed by the defendant or his agent, according to the Statute of Frauds, s. 4. On 
these pleas issues were taken. 

At the trial before CoLertpaeE, J., the plaintiff was nonsuited, but on motion for 
a new trial a special verdict was found, with leave of the court, and the verdict was 
to be entered for the plaintiff for £527 5s. and interest as the court might direct. 
The Court of Queen’s Bench founded their view of the facts of the case on the ground 
that it was impossible to ascertain with certainty whether the letter set forth in 
the verdict, and which was alleged to constitute the undertaking of the defendant, 
did create a personal liability in him or not, and that the special verdict disclosed 
evidence from which inferences might fairly be drawn in favour of either conclusion. 
The inference which the court actually drew from the facts was that the defendant 
had only a special authority, clearly limited in extent by the principals, and falling 
short of sanctioning the particular undertaking; that no action would, therefore, lie 
on the undertaking against the principal, and, consequently, that the defendant 
must be held to have made himself personally liable. 

The letter from the defendant to the plaintiff on which the action was grounded 
was as follows: 

“Church Street, Nov. 26, 1844. 

‘“My dear Sir, Your bill of costs against Mr. John Waters for business con- 
nected with the marriage settlement, amounting to £53 7s. 2d. I undertake to 
have paid to you. Perhaps I may be enabled to hand you the money tomorrow. 

The lease or leases of Treventy, etc., you will have the goodness to hold for 

Messrs. Sir James Esdaile & Co. who claim to be entitled to the benefit result- 

ing therefrom. 

‘“Pembrey Works. 
‘Your bill of charges in this matter, amounting to £527 5s. I also undertake 
(on behalf of Messrs. Esdaile & Co.) to pay, and will arrange with you the time 
and mode immediately after the dividend meetings; in the meantime, and until 
this be completed, the documents you hold will be sufficient security. For the 
amounts thus secured (including Mr. D. Jones’s, which you have agreed to look 
to the trustees under the marriage settlement for), I beg to inclose an authority 
to the commissioners under the bankruptcy of Waters, Jones & Co. to expunge 
from your proofs. I forwarded the draft agreement with Messrs. Esdaile & Co. 
on Thursday, the 13th instant, and have not yet received it back. I, however, 
consider the principle as agreed on, and will lose no time in having it forwarded 
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so as to act on it with respect to the appropriation of the dividends. With 
respect, I remain, etc. 
““H. BR. Downman.”’ 


Chilton, Q.C. (E. V. Williams with him), for the defendant. 
J. Evans, Q.C. (Henderson with him), for the plaintiff. 


Cur. adv. vult. 


April 22, 1845. TINDAL, ©.J., delivered the following judgment of the court.— 
The only question for the determination of this court arises on the first issue joined 
between the parties, namely, whether, on the facts found by the jury in their special 
verdict as to the issue on the plea of non assumpsit, the jury ought to find that the 
defendant did promise in the manner and form the plaintiff has alleged. For, as to 
the second and last issues, in which the Court of Queen’s Bench have directed the 
verdict to be entered for the plaintiff, and have given judgment accordingly, there 
was no real question made in the course of the argument before us that the verdict 
as to those pleas or the judgment thereon ought to be disturbed; nor, indeed, is 
there any valid ground of objection against either. 

As to the first issue, the Court of Queen’s Bench, when the matter was argued 
before them in the form of a Special Case, came to the conclusion that the letter 
written by the defendant on Nov. 26, 1834, on which the action is grounded, was 
framed in such terms as to make it impossible to ascertain with certainty, merely 
from the language in the letter, whether it created a personal liability by the defen- 
dant or not, and that the Special Case disclosed evidence from which the inferences 
might fairly be drawn in favour of either conclusion. But that court at the same 
time, reasoning on the facts which were placed before them in the Special Case, and 
availing themselves of the power of drawing inferences from the facts stated, arrived 
at the conclusion that the defendant had only a special authority, clearly limited in 
extent by the principals and falling short of sanctioning the particular undertaking; 
that no action would, therefore, lie on the undertaking against the principals; and, 
consequently, that the defendant must be held to have made himself personally 
liable. We, sitting as a court of error, are, on well-recognised principles of law, 
strictly restrained to the facts found by the jury and stated in the special verdict; 
and looking at the terms of the letter itself, and, still more, calling in aid of its con- 
struction the correspondence in the special verdict which preceded and gave rise to 
that letter and which may be considered as part of the same transaction, we think 
that it imports on the face of it an undertaking made by the defendant as agent for 
the Esdailes; and that the special verdict does not state, either directly or by 
necessary implication from the facts found, the want of authority on his part to 
make such undertaking, or any excess of his authority in making it. 

As to the first point, the very terms of the letter itself, ‘I ...undertake (on 
behalf of Messrs. Esdaile & Co.) to pay,’’ would seem to us, in their natural mean- 
ing, to point rather to a promise made by one person as agent for another than as 
intended to bind the parties speaking in the character of principals; for, on the 
latter supposition, there would appear to be no reason whatever for mentioning the 
names of the principals. To say the least, however, the expression is capable of 
bearing misconstruction; and, when contrasted with the expression used by the 
defendant in the part of the same letter immediately preceding, namely, “*‘Your bill 
of costs... amounting to £53 7s. 2d. I undertake to have paid to you,’’ the dis- 
tinction taken between the two modes of expression strongly confirms the interpreta- 
tion which we think it demanded for itself. But the letter written by the defendant 
to the plaintiff, and dated Nov. 11, 1834, informs him that Messrs. Esdaile cannot 
have the deeds of the Pembrey estates without the payment of the plaintiff’s bill, 
i.e., the £527 5s. mentioned in the declaration, which the defendant states he has 
already told the plaintiff Messrs. Esdaile would do; and he then continues: “‘I am 
now ready to enter into any agreement to that effect.’’ The plaintiff, by his answer 
to that letter, written on Nov. 17, with respect to the above-mentioned debt of 
£527 5s. states himself ready to enter into such agreement as the defendant had 
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proposed, and to sign a written authority to enable him to expunge the proof of the 
debt; leaving it to be settled and paid by Messrs. Esdaile & Co., according to such 
agreement, and that letter then further states that, as to the bills amounting to 
£53 7s. 2d., he will deliver up some leases, on which he claims a lien, ‘‘with many 
thanks for the promise to have the amount paid to me.’’ On comparing together 
the language of the letter of Nov. 26 with the language of that to which we have 
just adverted, we think that the necessary result is that the undertaking on which 
the action was brought was, as we have before stated, an undertaking given by the 
defendant, as agent of Messrs. Esdaile, and not given in his own individual 
capacity, and that it was so understood to be given by the parties themselves. 

On the part of the plaintiff, however, it was contended by counsel that, in point 
of law, the letter of Nov. 26 must necessarily import an undertaking by the defen- 
dant, in his own individual capacity, and that it could not be construed as an under- 
taking which should bind the principal. If such should be the necessary construc- 
tion in point of law, there would be an end of all further doubt; but we think none 
of the cases referred to establish that position. In Appleton v. Binks (1), on which 
the most reliance was placed, the only point decided was that a man who covenanted 
for himself and his heirs under his own hand and seal for the act of another, should 
be personally liable, though he described himself as agent in the deed; a very 
different proposition from that now before us, for the question before us is that, if a 
person enter into a contract in writing, and describes himself as agent, and naming 
his principal, whether the principal shall be bound, provided the agent had authority 
to enter into the contract on his behalf; a point which we consider too clear to 
admit of doubt or argument. If, then, this contract, on its legal construction, be 
as it appears to us it is, a contract entered into by the agent on behalf of his prin- 
cipal, the only ground on which the agent could become personally liable on his 
contract is that laid down by Srory, J.; in his ComMMENTARIES ON THE Law OF 
AGENCY, so often referred to in the course of the argument. But even if the law 
be as is there laid down, in order to create or let in such personal liability, the want 
of authority on the part of the agent must be found by the jury; and, as the letter 
of Nov. 26 is the plaintiff’s evidence, and the only evidence by which he affects the 
defendant, whether as agent or principal, and as such liability is on the face of the 
letter the liability of agent, we think that the burden is imposed on the plaintiff of 
showing by clear proof that there was no such agency or authority as is stated in 
such letter, or that his authority, such as it was, has been exceeded. 

We all agree, however, in thinking that, on the facts stated in this special verdict, 
such defect of authority is neither found by the jury directly, nor is it to be inferred 
by necessary implication from the facts found. We, therefore, think that the 
judgment of the court below, so far as relates to the first. issue, is to be reversed, 
and the judgment thereon entered for the defendant; and as to the residue, the 
judgment is to be affirmed. 

Appeal partly allowed. 
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SHARMAN v. SANDERS AND OTHERS 


[Court or Common Pieas (Jervis, C.J., Maule, Cresswell and Williams, JJ.), 
January 26, 1853] 


[Reported 18 C.B. 166; 22 L.J.C.P. 86; 20 L.T.0.8.. 247: 
17 Jur. 765; 1 W.R. 152; 188 E.R. 1161] 


Master and Servant—Wages—Truck Acts—‘Artificer’’—Personal service—Truck 

Act, 1831 (1 & 2 Will. 4, c. 87), s. 8, 8. 4. 

An “‘artificer’’ within the Truck Act, 1831, is a person who contracts for the 
use of his own personal services. 

The plaintiff was employed at an iron works in carting, tipping and burning 
ironstone at a fixed price per ton to be paid monthly. He hired men to work 
under him at a fixed sum per day payable weekly, and he sometimes worked 
with the hired men, but was not bound by his contract to give his personal 
services. 

Held: as it was no part of his contract to give his personal services he was 
not an “‘artificer’’ within s. 3 of the Truck Act, 1831, although he did part of the 
work himself, and he was unable to recover from his employers, under s. 4 
of the Act, the amount of wages which had been paid in goods either for himself 
or for the hired men. 


Notes. The expression ‘‘artificer’’ in the Truck Act, 1831, has been extended 
by s. 2 of the Truck Amendment Act, 1887 (9 Hauspury’s Statutes (2nd Edn.) 40), 
so as to include any workman as defined by s. 10 of the Employers and Workmen 
Act, 1875 (9 Hauspury’s Sratutes (2nd Edn.) 28). The Payment of Wages Act, 
1960, relaxes the Truck Acts, 1831 to 1940, by enabling wages in certain cases to 
be paid otherwise than in cash, viz., by cheque or like method; and the Truck Act, 
1831, is modified by s. 6 (1) of the Act of 1960 (40 Hauspury’s Statutes (2nd Edn.) 
296). 

Applied: Ingram v. Barnes (1857), 7 EK. & B. 115; Sleeman v. Barrett (1864), 
2H. & C. 934. Referred to: Bowers v. Lovekin (1856), 6 EH. & B. 584. 

As to persons to whom the Truck Acts apply, see 17 Hauspury’s Laws (8rd Edn.) 
138 et seq.; and for cases see 24 Diaest (Repl.) 1096 et seq. For the Truck Acts, 
1831, 1887, 1896 and 1940, see 9 Hauspury’s Statutes (2nd Edn.) 11 et seq., 89 
et seq., 49 et seq., 103 et seq. 


Case referred to: 
(1) Riley v. Warden (1848), 2 Exch. 59; 18 L.J.Ex:. 120; 10 1.7.0.8. 420% 12 
J.P. 614; 154 E.R. 405; 24 Digest (Repl.) 1096, 443. 


Also referred to in argument : 
Weaver v. Floyd (1852), Cox, M. & H. 599; 21 L.J.Q.B. 151; sub nom. Floyd v. 
Weaver, 19 L.T.O.S. 58; 16 J.P. 278; 16 Jur. 289; 24 Digest (Repl.) 1097, 
444, 


Rule Nisi obtained by the plaintiff for a new trial in an action of assumpsit for 
work and labour done by the plaintiff as an artificer, workman and labourer, in the 
manufacture of iron and carting, tipping and unloading iron and ironstone; and 
the plaintiff claimed wages for the work done. 

The defendants, the employers, pleaded that payment had been made in goods 
which had been delivered by the defendants to the plaintiff who had accepted them 
in full satisfaction and discharge. The plaintiff, in reply, stated that he was an 
artificer within the meaning of the Truck Act, 1831; that goods delivered by way 
of payment was contrary to that Act and that he was entitled to recover wages 
under s. 4 of that Act. The defendants, by rejoinder, denied that the plaintiff was 
an artificer and issue was joined on this. 

At the trial before Tatrourp, J., it was proved that the defendants owned the 
Stanton-by-Dale Ironworks and employed the plaintiff from June, 1850, to June, 
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1851, in carting, tipping and burning ironstone. By the contract the plaintiff was 
to be paid a fixed price per ton and to employ men under him. The plaintiff 
usually hired about nine or ten men, as the work required, at a fixed daily sum to 
be paid weekly, but the defendants settled with the plaintiff monthly. The plain- 
tiff stated in evidence that he was employed to work as a labourer with the other 
men and that he was liable to be dismissed at a month’s notice, but the defendants’ 
evidence was that the personal service of the plaintiff formed no part of the contract 
and that so long as the work was properly done the defendants had no right of 
complaint, even though the plaintiff might be continually absent. It was proved 
that the plaintiff did sometimes work with the other men but his attendance was 
irregular. The defendants had a shop adjoining the works and gave the plaintiff 
a book of tickets which he filled up and gave to the men he hired in lieu of wages. 
These tickets were cashed by the cashier in the shop and the arrangement was that 
a fixed proportion of the sum cashed was to be spent in purchase of goods in the 
shop. Both the plaintiff and the other men had received goods in this way, and 
the plaintiff claimed that the amount received in goods should be paid in wages. 

TaLFourD, J., directed the jury that the plaintiff was not an artificer within the 
meaning of the Truck Act, 1831, unless it was an ingredient in his contract that 
his personal services should be given and that if he should fulfil his contract and 
yet be personally absent altogether he was not entitled to the protection of that 
Act. The jury found that the plaintiff was not an artificer within the Act and a 
verdict was given for the defendants. Subsequently the plaintiff obtained a rule 
nisi for a new trial on the ground of misdirection. 


Serjeant Byles (Willmore and Willes with him) for the defendants, showed cause 
against the rule. 
Macaulay, Q.C., and Bittleston for the plaintiff, supported the rule. 


JERVIS, C.J.—The difficulty which the learned counsel for the plaintiff have 
had to struggle with, arises from Riley v. Warden (1). Though there may be some 
distinction between that case and the present, inasmuch as there materials may 
have been supplied, whereas this is a pure contract for labour, and nothing else, 
still the principle which the Court of Exchequer there lay down must govern this 
ease. To be an “‘artificer’’ within the meaning of the Truck Act, 1831, the party 
must be personally engaged in the performance of labour for which he is to receive 
wages, and that must have reference to the original contract. Tatrourp, J., left 
the case to the jury precisely as it was put by CoLeripGe, J., in Riley v. Warden 
(1). We are bound by the authority of that case, even if we were disposed to 
question the propriety of the decision, which I for one am not. I think this rule 
must be discharged. 


MAULE, J.—I am of the same opinion. I am not disposed to question the 
decision of the Court of Exchequer in Riley v. Warden (1). Whether some of the 
expressions there used may not be open to criticism, I will not say: the substance 
of the decision is clearly right, viz., that the intention of the Truck Act, 1831, was 
to afford protection to a class of persons not very able to protect themselves. The 
law does not often interfere to prevent persons who have attained their majority 
from contracting in any way they think proper. Generally speaking, the rule is, 
that people may contract as they please, to be paid at once or at a future day, in 
cash or by goods. That is the general law of the land. But occasionally there 
occur in the course of experience cases in which it is found desirable to depart 
from that general principle—cases of particular inconvenience in particular trades 
or employments, and with reference to particular classes: for instance, in the case 
of seamen, whose contracts are the subject of special legislative provisions—the 
law considering that particular class of men to be in a state of perpetual pupilage. 
The Truck Act, 1831, does not say that the restriction it imposes shall apply to 
all trades or employments; but it has been found that, in respect of some trades, 
the leaving the parties the unfettered right to contract in respect of labour in such 
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way as they may choose, is replete with mischief and inconvenience. The persons 
the Act was meant to benefit are those who hire themselves to labour with their 
hands for daily or weekly wages. More people, no doubt, are comprehended 
within it than that; but it is that sort of people to whom the Act was intended to 
apply. I do not think it was at all designed for the protection of persons taking 
contracts for labour to be done by others—persons who speculate upon the state of 
the labour market. The letter of the Act, also, in my opinion falls short of compre- 
hending persons of that description. I do not think the plaintiff falls within the 
definition of an artificer given by the interpretation clause; he not being a workman, 
labourer or other person engaged in the performance of any work, employment, or 
operation contemplated by the statute; for, the whole context shows it was only 
intended to apply to those who are actually and personally engaged or employed to 
do the work. When the procuring work to be done by the hands of others compre- 
hends the whole of what a man contracts for, the circumstance of his doing some 
portion of the work himself, does not bring him within the statute. There must be 
a contract by which he binds himself to do it. I think that both the letter and the 
spirit of the Act of Parliament are consistent with the decision of the Court of 
Exchequer in Riley v. Warden (1), which has not been successfully distinguished 
from the present case. I, therefore, think that this rule should be discharged. 


CRESSWELL, J.—I am entirely of the same opinion. The summing-up of 
TatrourD, J., was strictly in harmony with the decision to which the Court of 
Exchequer very properly came in Riley v. Warden (1). 


WILLIAMS, J., concurred. 
Rule discharged. 


MOORE v. DARTON 


[ Vick-CHANCELLOR’s Court (Knight-Bruce, V.-C.), June 18, 1851] 


[Reported 4 De G. & Sm. 517; 20 L.J.Ch. 626; 18 L.T.O.S. 24; 
64 E.R. 938] 


Gift—Donatio mortis causa—Delivery of receipt for money to agent of debtor by 
creditor expressing wish that debt be cancelled—Effect of Wills Act, 1887. 

Trust—Inter vivos—Declaration—Document giving title to money handed to 
cestui que trust. , 


On a settlement of accounts between D., a creditor, and M., a debtor, M. gave 
D. two signed receipts, one for £500 and the other for £100, both sums to bear 
interest at. 4 per cent. The £100 was expressed to be paid to S. on the death 
of D., but the interest was to be paid to D. and this receipt was also signed by 
D., as approving it. D. became ill, took the two receipts from a drawer, and 
gave them to S8., directing that in case of her death the £600 was to be can- 
celled except as to the £100 which was to be paid to S. 

Held: (i) as regards the £100 a sufficient declaration of trust inter vivos had 
been made; (ii) delivery of the receipt for £500, although made to S. and not 
to M., was on the evidence made to 8. as agent for M., which was equivalent 
to delivery to M. and sufficient to make a donatio mortis causa; (iii) the Wills 
Act, 1837, had not abolished a donatio mortis causa. 

Notes. Section 4 of the Revenue Act, 1845, by which a donatio mortis causa was 
deemed a legacy for the purpose of duty, was repealed by the Finance Act, 1949, 
s. 52 (10), Sched. 11 (28 Hatssury’s Statutes (2nd Edn.) 527, 529). 





V.-C.Ct.] MOORE v. DARTON (Knicut-Bruce, V.-C.) 815 


Considered: Paterson v. Murphy (1858), 11 Hare, 88; Tate v. Leithead (1854), 
Kay, 658; Re Dillon, Duffin v. Duffin, [1886-90] All E.R.Rep. 407. Explained: 
Birch v. Treasury Solicitor, [1950] 2 All E.R. 1198. Referred to: Re Andrews, 
Andrews v. Andrews, [1902] 2 Ch. 894; Re Weston, Bartholomew v. Menzies, 
[1900-3] All E.R.Rep. 283; Re Kirkley, Cort v. Watson (1909), 25 T.L.R. 522; 
Delgoffe v. Fader, [1939] 3 All E.R. 682. 

As to gifts mortis causa, see 18 Hanspury’s Laws (3rd Edn.) 400 et seq.; and 
for cases see 25 Dicest (Repl.) 595 et seq. For the Wills Act, 1837, see 26 Hats- 
BURY'S StatuTes (2nd Edn.) 1326 et seq. 


Cases referred to in argument: 

Snellgrove v. Baily (1744), 8 Atk. 214; Ridg. temp. H. 202; 26 E.R. 924; sub 
nom. Baily v. Snelgrove, 2 Ves. Sen. at pp. 436, 411, L.C.; 25 Digest (Repl.) 
597, 328. 

Drury v. Smith (1717), 1 P.Wms. 404; 2 Eq. Cas. Abr. 575; 24 E.R. 446, L.C.; 
25 Digest (Repl.) 610, 437. 

Walter v. Hodge (1818), 1 Wils. Ch. 445; 2 Swan. 92; 37 E.R. 190; 25 Digest 
(Repl.) 602, 377. 

Farquharson v. Cave (1846), 2 Coll. 356; 15 L.J.Ch. 187; 6 L.T.O.S. 363; 10 Jur. 
63; 63 E.R. 768; 25 Digest (Repl.) 605, 402. 


Exceptions filed by the plaintiff to the master’s report in the administration of 
the estate of Miss Betty Darton, the question being whether the delivery of two 
documents amounted to a donatio mortis causa. The master in his report held 
that the delivery of the documents did not constitute a donatio mortis causa. 

Between Miss Darton and Mr. Moore, a trustee for her life and also for her friend, 
Ann Dye, who later became Ann Shaw, there were accounts which after Mr. Moore’s 
death were continued with William Moore, the present plaintiff. On Oct. 22, 1843, 
the accounts were closed and William Moore signed and handed Miss Darton the 
two following documents : 


‘‘Received, Oct. 22, 1848, of Miss Darton, £500 to bear interest at four per 
cent. per annum, but not to be drawn at less than six months’ notice. 
£500 William Moore.’’ 
‘*Received, Oct. 22, 1843, of Miss Darton, for the use of Ann Dye, £100, to be 
paid to her at Miss Darton’s decease, but the interest at four per cent. to be 
paid to Miss Darton. 
£100, William Moore. 

I approve the above. Betty Darton.’’ 


On June 28, 1845, Miss Darton was confined to her bed by extreme illness, and 
(according to the testimony of Ann Dye, afterwards Ann Shaw, who was the only 
witness examined) believing that she would not live long, was assisted to her 
drawer containing her papers, and taking out the two receipts delivered them to 
Ann Shaw, saying: ‘‘Now mind and take care of them, and that they do not come 
into the hands of Mr. Darton’’ [her nephew, the defendant]. She directed that in 
case of her death the £600 was to be cancelled, except as to the £100 which it was 
intended should be paid by Mr. Moore to Ann Shaw, in consideration of her long 
acquaintance and friendship. The receipts remained in the custody of Ann Shaw 
until Miss Darton’s death. 


Swanston and Moxon for the plaintiff, supported the exceptions. 
Walker and Pryor for the defendant. 
Marshall for other parties. 


KNIGHT-BRUCE, Y.-C.—It is not necessary to consider the question of donatio 
mortis causa, so far as the £100 is concerned, as, in my opinion, an effectual declara- 
tion of trust inter vivos was created. The document relating to that sum was 
apparently contemporaneous with the creation of the debt. Moore was a trustee 
for Betty Darton during her life, and for Ann Shaw afterwards. The question with 
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regard to the £500 is not so simple. It is by no means clear that the Wills Act, 
1837, did not intend to put an end entirely to gifts mortis causa, as it has done, 
with the exception of soldiers and sailors in actual service, with regard to nuncupa- 
tive wills. It has, however, never been go decided, nor has it even been argued 
in any reported case, and I shall, therefore, decide the question without reference 
to the Wills Act, 1837; and I shall do so the more readily as s. 4 of the Revenue 
Act, 1845, has, so far as a mere revenue Act could do so, put a construction on the Wills 
Act, 1837, by imposing a duty on every donatio mortis causa. The next question, 
therefore, is whether the evidence showed that, as to the £500 there was a donatio 
mortis causa. The document was placed in the hands of Ann Shaw, and not in 
those of Moore; but I think the evidence is sufficient to show that it was placed 
in her hands as agent for him, and that the delivery was equivalent to a delivery 
to him, and was sufficient to make a gilt mortis causa. If, therefore, by law, an 
interest is capable of being created mortis causa, it is so in the present instance. 
I have no intention to contravene anything decided by any of the very eminent 
judges [Lorp Harpwicxe, Lorp Rosstyn, Lorp Exupon] whose names have been 
mentioned, and I think that in holding that there is a donatio mortis causa created, 
I do not decide anything contrary to the decisions of those judges, nor to the rules 
of the civil law, nor to the principles of the law of this country. The exceptions 
must be allowed. 

Kexceptions allowed. 


R. v. REED 


[CourT FOR THE CONSIDERATION OF CRowN Cases Reservep (Lord Campbell, C.J., 
Jervis, C.J., Pollock, C.B., Parke, B., Coleridge, Maule and Erle, JJ., Platt, 
B., Williams and Talfourd, JJ.), November 19, 1853, January 21, 1854] 


[Reported Dears.C.C. 168, 257; 23 L.J.M.C. 25; 22 L.T.0.8. 268; 
teo73.P. Vis 2S" dur, 665 2° Wa 10s 2) Capa 607: 
6 Cox, C.C. 284] 


Criminal Law—Larceny—Larceny by servant—Constructive possession of master 
—Goods collected from station and carted to master’s house—Part of goods 
disposed of during journey. 

R. was sent with his master’s cart and sacks to collect half a ton of coal 
from the station wharf and to cart it to the master’s house. The coal was de- 
livered, put into sacks, and loaded on the cart, and the bill was made out to 
the master. During the journey to the master’s house R. disposed of some 
of the coal to P. 

Held: the master had constructive possession of the coal when it was loaded 
on the cart at the station, and R. was guilty of larceny and not embezzlement. 


A 


Notes. Section 13 of the Criminal Procedure Act, 1851, has been repealed by the I 


Criminal Statutes Repeal Act, 1861, repealed by 8.L.R., 1950, s. 1, Sched. 1 (29 
Hatsgury’s Statutes (2nd Edn.) 810, 829). Buts. 44 (2) of the Larceny Act, 1916 
(5 Hauspury’s Statures (2nd Edn.) 1039) allows alternative verdicts to be given 
in cases of larceny and embezzlement. Larceny is defined by s. 1 of the Larceny 
Act, 1916 (5 Hanspury’s Statutes (2nd Edn.) 1012) and larceny and embezzlement 
by clerks and servants is dealt with by s. 17 of the Larceny Act, 1916 (5 Haussury’s 
Sratutes (2nd Edn.) 1021). 

Followed: R. v. Mallinson (1902), 66 J.P. 506, Considered: Williams v. Phillips, 
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Roberts v. Phillips (1957), 121 J.P. 163. Referred to: R. v. Pratt (1854), 18 Jur. 
589. 

As to what constitutes embezzlement, see 10 Haussury’s Laws (8rd Edn.) 787; 
and for cases see 15 Diaest (Repl.) 1063 et seq. 


Cases referred to: 
(1) R. v. Robinson (1755), 2 East, P.C. 565; 15 Digest (Repl.) 1063, 10,476. 
(2) R. v. Spears (1798), 2 Leach, 825; 15 Digest (Repl.) 1063, 10,483. 
(8) R. v. Walsh (1812), Russ. & Ry. 215; 4 Taunt. 258; 2 Leach, 1054; 128 E.R. 
828; 15 Digest (Repl.) 1085, 10,744. 
(4) R. v. Abrahat (1798), 2 Fast, P.C. 569; 2 Leach, 824; 15 Digest (Repl.) 1063, 
10,482. 


C Also referred to in argument: 


oD) 


R. v. Waite (1748), 1 Leach, 28; 2 East, P.C. 570; 15 Digest (Repl.) 1085, 10,741. 
R. v. Bazeley (1799), 2 Hast, P.C. 571; 2 Leach, 835; 15 Digest (Repl.) 1085, 
10,743. 

R. v. Bull (1797), 2 East, P.C. 572; 2 Leach, 841; 15 Digest (Repl.) 1085, 10,742. 

R. v. Meeres (1689), 1 Show. 50; 89 E.R. 441; 15 Digest (Repl.) 1073, 10,577. 

R. v. Sullens (1826), 1 Mood.C.C. 129, C.C.R.; 15 Digest (Repl.) 1086, 10,745. 

R. v. Masters (1848), 2 Car. & Kir. 980; 1 Den. 832; T. & M. 1; 3 New. Sess. Cas. 

226° 15 lid. MG. 2-12 Ly POcs. 154: 12 J.P. 758. 12 Jur a Coe, 
178, C.C.R.; 15 Digest (Repl.) 1086, 10,747. 

R. v. Hayward (1844), 1 Car. & Kir. 518; 15 Digest (Repl.) 1068, 10,485. 

R. v. Paradice (1766), 2 East, P.C. 565; 15 Digest (Repl.) 1064, 10,492. 

Higgs v. Holiday (1600), Cro. Eliz. 746; 78 E.R. 978; 34 Digest (Repl.) 144, 991. 

R.v. Harding (1807), Russ. & Ry. 125, C.C.R.; 15 Digest (Repl.) 1065, 10,505. 

R. v. Watts (1850), 2 Den. 14; T. & M. 842; 4 New Sess. Cas. 381; 19 L.J.M.C. 

192; 14 J.P. 899, 402; 14 Jur. 870; 4 Cox, C.C. 836, C.C.R.; 15 Digest (Repl.) 
1063, 10,486. 

Appeal against conviction of larceny on the ground that the conviction was wrong 
in law, on the ground that, if any offence had been committed, it was embezzlement 
and not larceny as the goods had never been in the possession of the master, but 
had been in the exclusive possession of the appellant as servant. 

The appellant, Abraham Reed, was charged at Kent Quarter Sessions, sitting on 
Jan. 4, 1853, with feloniously stealing two cwts. of coal, the property of William 
Newton, his master, on Dec. 6; and James Peerless, who was acquitted, was charged 
in the same indictment with receiving the coal knowing it to have been stolen. 
The appellant was employed by William Newton who sold coal by retail. On 
Dec. 6, 1852, Newton directed the appellant to go to Edenbridge station to collect 
half a ton of coal and to bring it back to Newton’s house. Peerless lived about 500 
yards off the direct route from the station to Newton’s house. The appellant set 
out about 9 a.m. and should have returned about 4 p.m., but as he did not do so 
Newton went in search of him about 6.80 p.m., and found him outside Peerless’s 
house where the appellant and Peerless were taking coal from the cart in a truck 
basket into Peerless’s house. The appellant said that he had received an order 
from Peerless to deliver him half a cwt. of coal. But the appellant had never 
told Newton of such an order and had no authority from Newton to sell any coal. 
When Newton brought the coal home in the cart it was found to weigh two and 
three-quarters cwts. short of the half ton which the appellant had been ordered to 
collect from the station. Later that evening Newton went to Peerless and asked 
him what coal he had received from the cart and he said half a cwt. and that it 
had been carried from the cart in asack. Next day Newton went to Peerless’s house 
and found about half or three-quarters of a cwt. of coal. In cross-examination 
Newton said that he thought that Peerless had had some coal about a fortnight 
previously. James Holman, a wharfinger, proved that the appellant had collected 
half a ton of coal at the station and produced the order as entered to Newton. 
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At the close of the case for the prosecution, counsel for the appellant submitted 
that there was no case to go to the jury on the charge of larceny, inasmuch as the 
possession of the coal left at Peerless’s had never been in the possession of Newton, 
the master. Counsel on the part of the prosecution contended that the coal was 
constructively in the possession of Newton, and that the offence was properly 
charged as larceny; but that, under s. 13 of the Criminal Procedure Act, 1851, it 
was immaterial whether the offence were larceny or embezzlement, as the jury 
might find a verdict either for larceny or embezzlement. Counsel for the appellant 
then proposed that it should be left to the jury as a charge of embezzlement; but 
to this counsel for the prosecution objected, on the ground that the receiver must 
then be acquitted. The court were of opinion that there was constructive posses- 
sion in the master, and left the case to the jury as a case of larceny upon the 
evidence, who thereupon found the appellant Abraham Reed guilty. Counsel for 
the appellant then applied to the court to submit the case to the Court for the 
Consideration of Crown Cases Reserved, contending that the conviction was wrong 
in law; as, if any offence had been committed, it was embezzlement, and not lar- 
ceny. ‘The court acceded to the application. 

This case was first argued on April 23, 1858, before Jarvis, C.J ., PARKE and 
ALpDeRSoN, BB., Wicurman and Cresswewu, JJ ., when the court took time to 
consider their judgment. The court afterwards directed that the case should be 
argued before all the judges; and, in pursuance of that direction, the case was again 
heard on Nov. 19, 1853. 


Ribton for the appellant. 
Rose for the Crown. 


Cur. adv. vult. 


Jan. 21, 1854. LORD CAMPBELL, C.J., read the following judgment.—I am 
of opinion that the appellant has been properly convicted of larceny. There can be 
no doubt that, in such a case, the goods must have been in the actual or the con- 
structive possession of the master; and that, if the master had not otherwise the 
possession of them than by the bare receipt of his servant upon the delivery of 
another for the master’s use, although as against third persons this is in law a 
receipt of the goods by the master, yet in respect of the servant himself this will 
not support a charge of larceny, because as to him there was no tortious taking in 
the first instance, and consequently no trespass. Therefore, if there had been a 
quantity of coals delivered to the servant for the master, and the servant, having 
remained in the personal possession of them, as by carrying them on his back in a 
bag, without anything having been done to determine his original exclusive posses- 
sion, had converted them animo furandi, he would have been guilty of embezzle- 
ment, and not of larceny. But if the servant has done anything which determines 
his original exclusive possession of the goods, so that the master thereby comes 
constructively into possession, and the servant afterwards converts them animo 
furandi, he is guilty of larceny, and not merely of a breach of trust at common law, 
or of embezzlement under the statute. On this supposition he subsequently takes 
the goods tortiously in converting them, and commits a trespass. We have, there- 
fore, to consider whether the exclusive possession of the coals continued with the 
servant down to the time of the conversion. 

I am of opinion that this exclusive possession was determined when the coals 
were deposited in the master’s cart, in the same manner as if they had been 
deposited in the master’s cellar, of which the servant had the charge. The master 
was undoubtedly in possession of the cart at the time when the coals were deposited 
in it; and if the servant had carried off the cart animo furandi, he would have been 
guilty of larceny. That is expressly determined in R. v. Robinson (1). There 
seems considerable difficulty in contending that, if the master was in possession of 
the cart, he was not in possession of the coals which it contained, the coals being 
his property, and deposited there by his order, for his use. Counsel for the appel- 
lant argued that the goods received by a servant for his master remain in the 
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exclusive possession of the servant till they have reached their ultimate destination. 
But he was unable, notwithstanding his learning and ingenuity, to give any defini- 
tion of ‘‘ultimate destination,’’ when so used. He admitted that the master’s 
constructive possession would begin before the coals were deposited in the cellar, 
when the cart containing the coals had stopped at his door, and even when it had 
entered his gate. But I consider the point of time to be regarded is that when the 
coals were deposited in the cart. Thenceforth the servant had only the custody or 
charge of the coals, as a butler has of his master’s plate, or a groom has of his 
master’s horse. To this conclusion, with the most sincere deference to any of my 
learned brothers who may at any time have taken a different view—to this con- 
clusion I should have come on principle; and I think that R. v. Spears (2) is an 
express authority for it. 

The following is an exact copy of the statement of that case, signed by Butter, J., 
in pp. 181, 182 and 183 of Vol. 2 of the Black Book, containing the decisions of the 
judges in Crown cases, deposited with the Chief Justice of the Queen’s Bench for 
the time being : 

“John Spears was convicted before me at Kingston, for stealing forty bushels 
of oats of James Broune & Co., in a barge on the Thames. Broune & Co. sent 
the prisoner with their barge to Wilson, a corn meter, for as much oats only 
as the barge would carry, and which were to be brought in loose bulk. The 
prisoner received from Wilson 220 quarters in loose bulk, and five quarters in 
sacks; the prisoner ordering that quantity to be put into sacks. The quantity 
in the sacks was afterwards embezzled by the prisoner; and the question re- 
served for the opinion of the judges is whether this was felony, the oats never 
having been in the possession of the prosecutor; or whether it was not like the 
case of a servant receiving change or Bugane a thing for his master, but never 
delivering it.’ 


Then there is a reference made to Dygr, 5, and 1 SHow. 52; and then this is signed 
by Butter, J.: and then is added, ‘‘April 25, 1798. Conviction affirmed.’’ That 
is an exact copy from the Black Book. What follows of course is new. In that case 
the question arose, whether the corn, while in the prosecutor’s barge, in which it 
was to be brought by the prisoner to the prosecutor’s granary, was to be considered 
in the possession of the prosecutor; and the judges unanimously held, that from 
the time of its being put into the barge it was in the prosecutor’s possession, al- 
though the prisoner had the custody or charge of it. That case has been met at 
the Bar by a suggestion that the whole cargo of corn, of which the quantity put on 
board this barge was a part, was or might have been purchased by the prosecutor, 
so that he might have had a title and constructive possession before the delivery 
to the prisoner. But the very statement of the case in the Black Book, and the 
authorities referred to, show that the judges turned their attention to the question 
whether the exclusive possession of the servant had not been determined before 
conversion; and during the argument of R. v..Walsh (8) we have the ratio decidendi 
in R. v. Spears (2) explicitly stated by one of the judges who concurred in the 
decision : 

‘“Heatu, J.—That case went upon the ground that the corn was in the prose- 

cutor’s barge, which was the same thing as if it had been in his granary.”’ 


Read ‘‘cart’’ for ‘‘barge,’’ ‘‘coals’’ for ‘‘corn,’’ and ‘‘cellar’’ for ‘“‘granary,’’ and the 
two cases are for this purpose precisely the same. There is no conflicting authority ; 
for in all the cases relied upon by counsel for the appellant, the exclusive personal 
possession of the servant had continued down to the time of the wrongful conver- 
sion. 

It is said there is great subtlety in giving such an effect to the deposit of the 
coals in the master’s cart; but the objection rests on a subtlety wholly unconnected 
with the moral guilt of the servant, for as to that it must be quite immaterial 
whether the property in the coals had or had not vested in the master prior to the 
time when they were delivered to the servant. We are to determine whether this 
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would have been a case of larceny at common law before there was any statute 
against embezzlement; and I do not think that there would have been any reproach 
to the administration of justice, in holding that the subtlety arising from the prose- 
cutor having had no property in the subject of the larceny before its delivery to the 
servant, who stole it, was sufficiently answered by the subtlety that when the 
servant had once parted with the personal possession of it, so that a constructive 
possession by the master began, the servant who subsequently stole it should be 
liable to be punished, as if there had been a prior property and possession in the 
master, and that the servant should be adjudged liable to be punished for a crime, 
instead of being allowed to say that he had only committed a breach of trust, for 
which he might be sued in a civil action. In approaching the confines of different 
offences created by common law or by statute, nice distinctions must arise, and 
must be dealt with. In the present case it is satisfactory to think that the ends 
of justice are effectually gained by affirming the conviction; for the only objec- 
tion to it is founded upon an argument that the appellant ought to have been 
convicted of another offence of the same character, for which he would have been 
liable to the same punishment. 


JERVIS, C.J.—I concur in the judgment of the Lord Chief Justice. It is 
admitted that the cart is in the possession of the servant for a special purpose; if 
he had taken the cart, he would have been guilty of larceny; if the cart has for 
this purpose continued the cart of the master, the delivery of the coals is a delivery 
to the master, and makes the offence a larceny. 


PARKE, B.—I certainly had differed from the view of this case which has been 
taken by the Lord Chief Justice at a time when it was uncertain what R. v. Spears 
(2) actually was, and treating this case as res nova. The book in which the opinions 
of the judges are written, and which is always in the custody of the Lord Chief 
Justice, was mislaid; and &. v. Spears (2) was differently reported in the two 
editions of Lracu, and also in East’s Crown Law; and that case could not for a 
long time be found. However, since it has been found, I have satisfied myself; and 
I entertain no doubt upon it. I should have delivered my reasons at length; but it 
is unnecessary now to do so. R. v. Abrahat (4) and R. v. Spears (2) having been 
discovered, and having read that case with the explanation of Haru, J., I find 
the point decided; and though, therefore, if this was res nova, I should have pro- 
nounced an opinion that this was not larceny, but as that case is a decided authority, 
by the authority of that case I am bound; and it is unnecessary for me to deliver 
my reasons at any greater length. 

Conviction affirmed. 


G 
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WRIGHT AND ANOTHER v. SCOTT 


[Housr or Lorps (Lord Cranworth, L.C., Lord Brougham and Lord St. 
Leonards), July 16, 1855] 


[Reported 26 L.T.O.S. 180] 


Compulsory Purchase—Ezxercise of powers—Right of trustees to construct any 
works incidental to or necessary for works which they were empowered to 
construct. 

Public trustees were empowered by statute to acquire land compulsorily for 
the purpose of improving the navigation of a river and to construct ‘‘wharves, 
quays and other works’’ on land so acquired. On land of the appellants 
acquired under these powers it was proposed to construct a wharf alter 
widening the river and a large shed to be used for the purpose of that whart. 
The appellants objected that the construction of the shed was not within the 
trustees’ statutory powers. 

Held: in the absence of express prohibition from so doing the trustees had 
power to do anything incidental to or necessary for the works which they were 
expressly empowered by statute to construct; the legislature by ‘‘wharfs and 
quays’’ must have intended that all adjuncts necessary and convenient for that 
purpose should be included; and, therefore, the trustees had power to construct 
the proposed works. 


Notes. As to the construction of statutory enabling powers, see 86 Hauspury’s 
Laws (8rd Edn.) 486; and for cases see 42 Dicrst 681, 682. 


Appeal from a decision of the Court of Session holding that the respondents, 
trustees of the River Clyde navigation, were entitled to erect a certain shed or 
sheds upon the wharfs which were in course of construction under authority of 
various Acts of Parliament, their right to do so being resisted by the appellants, 
Wright and Connell. 

The question arose in the following circumstances. Under various Acts of Parlia- 
ment prior to the Act of 6 Geo. 4, c. exviil, powers had been given to the trustees of 
the Clyde harbour from time to time to improve the navigation of that river. 
Much more extended powers were given by the Act of 6 Geo. 4, c. exvii, which were 
still further enlarged by the Act of 8 & 4 Vict., c. exvili, under which Act, reciting 
all the former Acts, certain persons, the former trustees and others, were to con- 
tinue to be trustees. Directions were, in the first instance, given for meetings of 
the trustees and the mode in which they should conduct their business; and then by 
s. 11 it was enacted, that the trustees by themselves or their agents or workmen 
were empowered and authorised 


‘‘not only to execute and continue the several works authorised by the said 
recited Acts, but also, under the provisions and restrictions hereinafter enacted, 
to make, execute, construct, finish, maintain and keep in repair the additional 
works upon, in or along the river and in connection with the harbour delineated 
or represented on the map or plan hereinafter mentioned, and likewise the wet 
dock and other works and improvements hereby authorised to be made, and for 
those purposes to enter upon and take the lands.”’ 


The Act contained the usual powers given in the Lands Clauses Consolidation 
Act, enabling the trustees, when they wanted lands for the purpose of the making 
of the harbour, to acquire such lands compulsorily. 

Under the provisions of this Act the trustees had in fact taken a certain piece of 
land with buildings upon it belonging to Wright and Connell, adjoining the River 
Clyde, and upon that land the trustees were preparing, first of all to widen the 
river, according to the directions of the Act, a certain width, and then to the south 
of the river thus extended, to form a wharf. Upon that wharf they were proposing 
to erect a very extensive building which they called a shed, occupying nearly the 
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whole of the land taken from Wright and Connell, and which would be of a per- 
manent character, and they were also proposing to erect a wall. They asserted that 
they had a right to erect sheds under the authority of the Act of Parliament. In 
the conveyance of the land, the appellants reserved to themselves certain rights, as 
they retained other lands adjacent to those taken by the trustees, which were 


“to obtain water from the Clyde for the use of their said remaining lands by 
means of pipes laid at their own expense at a proper depth beneath the surface, 
and also to have reasonable access for all the buildings to be erected on their 
said remaining ground, to and from the wharfs and quays, so soon as the same 
shall be formed opposite to their remaining property for the use thereof.” 


The Act of Parliament contained certain provisions applicable to proprietors like 


the appellants whose lands had been thus taken by the trustees. In s. 21 there 
was a proviso: 


‘‘that as soon as the trustees shall, from time to time, carry into effect the 
proper improvements, the right of the landowners severally to use and occupy 
the ground or soil within the improved lines shall respectively cease and deter- 
mine as regards the ground or soil occupied by such improvements; and it 
shall not at any time be lawful to the said trustees to interpose any grounds, 
works or other erections between the properties respectively of the said land- 
owners, and the waterway or channel of the river, excepting parallel dykes or 
water-walls for confining or regulating the channel of the said river, and such 
beacons, perches or other such works upon the said dykes as may be necessary 
for the guidance or information of parties navigating the said river.”’ 


Section 23 enacted that 


‘nothing herein contained shall hinder or prevent the trustees, under the 
authority hereby granted, from, inter alia, acquiring the grounds and other 
heritages belonging to any of the landowners before named, for the construction 
of the wharves, quays and other works for the enlargement of the said harbour, 
delineated on the said map or plan; and that after the acquisition of such 
ground, the boundary line between the said harbour, wharves, quays and other 
works, and the properties of the adjacent landowners shall (excepting when any 
public or private road or passage may exist)...” 


be as marked by certain dotted lines. 
The Court of Session held that the Clyde trustees were entitled to build the pro- 
posed shed; and Wright and Connell appealed from that decision. 


Rolt, Q.C., Palmer, Q.C., and Stuart for the appellant. 
The Lord Advocate (Moncrieff) and the Solicitor-General (Bethell) for the 
respondent. 


LORD CRANWORTH, L.C., stated the facts, and continued: In this case the 
main reliance of the appellants is on s. 21 of the Act of 3 & 4 Vict., c. exviii, under 
which the trustees are authorised to improve the navigation of the River Clyde. 
But what follows in s. 23 seems to me to show conclusively that that does not at all 
impede or prevent the trustees from using any portion of the land which they were 
authorised by the Act to take for the purpose of adding to the quays or wharfs of 
the harbour. It does not prevent them from interposing any works or erections 
between the river and the lands of those who shall remain proprietors below the 
land that they are taking, or from making works or doing what may be necessary 
for the harbour, they being authorised to make the harbour with the quays and 
wharfs along it. It appears to me that s. 23 is clear upon the point—nothing is to 
prevent the trustees from doing whatever they are authorised to do for the purpose 
of erecting and making the wharfs. That being so, let us see whether there is any 
inconsistency between the two clauses. There is none whatever. 

The Act says, for the purpose of improving the navigation, you may widen the 
river up to a given line. You may take any land up to that line for the purpose of 
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widening the navigation. There is no restriction. You may do that in the city of 
Glasgow as well as anywhere else. You may do that all along, deepening the river 
to any depth exceeding seventeen feet; but in doing that you shall not interfere 
with the free access of the riparian proprietors, as they are called, but you shall 
give to them all reasonable access, such as they had before. But nothing in that 
proviso, which compels you to give them reasonable access, shall prevent you from 
doing that which, by s. 28 of the Act, you are authorised to do: namely, to make 
wharis and quays for the convenience of that portion of the harbour included within 
the dotted lines, in the town or city of Glasgow. That makes the whole thing 
intelligible. You are, if you are merely widening the river, to widen it; but, in 
widening it, you will be likely to impede the access that persons previously had. 
You shall not do that; you shall give them reasonable access; but though you shall 
give reasonable access to all persons which you will be taking away in widening the 
river, that shall not prevent you, within the limits of the city of Glasgow, taking 
any land that you please for the purpose of making wharfs and quays, and so on. 

The force of that was so strongly felt, that it was necessary for the appellants to 
argue that the power to make wharfs, quays and other works for the enlargement of 
the harbour, did not authorise the erection of buildings upon the quays. I think 
that that would be a very forced construction. I do not care what definition you 
find in Jounson’s Dictionary of a wharf or quay. You must see what the legisla- 
ture must have meant, when they authorised the making at Glasgow of wharfs and 
quays, for the more convenient use, by merchants, sending their ships and loading 
and unloading goods there. Of course the legislature, by ‘‘wharfs and quays,’’ must 
have meant wharfs and quays, with all the adjuncts that were convenient for the 
purpose; and I confess that even if we could not have spelled out from any other 
part of the Act that it was the intention of the legislature to authorise such erec- 
tions, I should have been very apt to hold that, upon the mere authority ‘‘to erect 
wharfs and quays for the convenience of Her Majesty’s subjects,’’ we must under- 
stand wharfs and quays now made according to the most approved scientific prin- 
ciples. Observe to what an absurd extent any other limited construction than that 
would lead. In one of the clauses, which seems to have been framed with mere 
tautological repetition, lamp-posts are ordered. Is it to be said that in making a 
wharf and quay you are not to erect a lamp-post upon it? Yet the construction 
contended for must go that length. I do not know that the iron rings which you 
see upon a whari are, strictly speaking, part of a wharf. I dare say, if you look at 
the definition of the word ‘‘wharf,’’ you would not find iron rings included. But it 
is absurd to suppose that the trustees are to fence off and build up against the river, 
and that they could not put that which was necessary for a ship or boat to fasten 
itself with. I do not know that there is any authority to make steps down to the 
river. JI think that these considerations would have led me to the conclusion that 
it must have been intended by the legislature to make wharfs and quays in the 
mode which the trustees should deem most convenient for Her Majesty’s subjects. 

I think that we may, if it be necessary, looking at this case in the sort of spirit in 
which it has been looked at, find that there is an express intention on the part of 
the legislature that the trustees should be enabled to erect, what is called in the 
different Acts, sheds for the convenient use of persons loading and unloading their 
goods. Reference was particularly made to s. 27, which authorises not merely the 
erection of wharfs and quays, but the making of a large wet dock, called Windmill- 
croft. There, it is said, the words ‘‘sheds’’ does occur, because the trustees are to 
make, complete, repair, and maintain the wet dock, delineated on the said map or 
plan, as intended to be constructed on the said lands, ‘‘together with all and every 
quay and quays, wharf or wharfs, locks, cuts, entrances, cranes, sheds, engines, 
bridges, lamp-posts, works and other matters and things necessary to, or connected 
with, such dock.’’ The argument was this—sheds being enumerated there, you 
cannot understand that the legislature would suppose that the making of a 
shed was included in a mere authority to make a dock, or to make a dock with 
works connected therewith. But very little weight can be attributed to the use of 
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unnecessary or tautological expressions of this sort. Jor observe, that among the 
other things which the trustees are authorised to make for a wet dock, are 
“entrances.’’ Could it be possibly imagined that the legislature meant to authorise 
the making of a wet dock without an entrance? And yet the word ‘‘entrance’’ is 
expressly stated. An entrance to the dock is there given as a word in addition to 
the dock, just as the word ‘‘shed’’ and the word ‘‘cranes’’ and other words are 
given; from which I only infer that you cannot adduce anything from the occasional 
use here and there of those words in the Act which would be implied in the more 
general words, and from their omission in the other part of the Act. It is only 
another instance among many of the loose way in which these Acts of Parliament 
are framed. 

It was observed by the counsel for the respondent, that s. 59 expressly states this : 


‘“‘that the powers and authorities granted by the said recited Acts to the 
trustees to exact and levy, among other things, shed duties, that is, duties for 
the use of sheds, or with the clauses and provisions contained in the said Acts 
in relation thereto, shall be, and the same are hereby repealed, and the trustees 
under the present Act shall be, and they are hereby authorised and empowered 
to demand, exact and recover from all and every person or persons importing 
or exporting goods at the said quays or wet docks, for the sheds, cranes and 
weighing machines, constructed or to be constructed at the said harbour or 
dock, the rates and duties specified in schedules A, B and C, hereto annexed.”’ 


The only way in which that can be possibly met is this, by saying that there was 
an authority to construct sheds at the wet dock, and that those words, “‘sheds to 
be constructed’’ must refer to sheds to be constructed at the wet dock, or to sheds 
hereafter to be constructed, but not yet constructed, upon lands which were in- 
cluded in the former Act. I think that that is an extremely narrow construction of 
an Act of this sort. 

I can only read the Act as showing that the legislature clearly contemplated that 
sheds had been constructed, not merely at the wet docks, but in the harbour or 
dock, the harbour there excluding the wet dock; and that they might hereafter be 
constructed and duties levied upon them. I do not rely upon the subsequent lan- 
guage of the Act 9 & 10 Vict., c. exxiii. There may be weight in that, but it does 
not strike my mind as throwing any very great light upon the subject. It is said 
that there is an interpretation clause there, which makes the words ‘‘other works’”’ 
include sheds, and that the two Acts of Parliament are united together, so that the 
words ‘‘other works’’ in the former Act may be read retrospectively to include 
sheds. I should feel very great difficulty in coming to that conclusion if it rested 
upon that. It is merely a further illustration of the point, that the legislature 
considered the general word ‘‘works’’ to include everything. But I do not specifi- 
cally rely upon that as deciding the case at all one way or the other. 


LORD BROUGHAM concurred. 


LORD ST. LEONARDS, after stating various clauses of the Act, said: It is now 
contended that you are to spell through a number of Acts of Parliament in order to 
show what is the particular use to which a company acquiring land under an Act of 
Parliament is to apply that land. I entirely agree that land acquired under an Act 
of Parliament could not be applied to the purpose directly opposed to that Act of 
Parliament. Companies are not to abuse their powers; and, under pretence of 
buying land for a harbour, they are not to construct a railway, for example, or to 
use it for any other totally different purpose. But within their Act of Parliament, 
and to the extent of their powers and to the extent to which they choose to exercise 
those powers within the Act of Parliament, I should be clearly of opinion, unless 
there is some express prohibition, that acquiring the land under the Act of Parlia- 
ment for the purposes of the Act, they may do with that land just as any other 
proprietor would do, always admitting that it is not to be applied to any works 


foreign to the Act itself. 
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Supposing, for instance, that a company thought it necessary to build a station, 
and that they had got the land, is it necessary that they should have power to build 
a particular station? It is constantly the habit of railway companies to build a 
station. Supposing that these trustees thought it necessary to erect a shed any- 
where for the purposes of the trade, I should be of opinion that, unless they were 
expressly prohibited, they would have a perfect right to do so; to erect a shed, or 
do anything of that sort which is incidental to the execution of their works, or 
which they deem necessary in the execution of their works, and which they erect 
bona fide in the exercise of their powers. The limit of that power would be a 
matter with which any man who sells land to them has no more right to interfere, 
than any stranger going along the street; and it will not do to come into a court of 
justice and endeavour not to look at the contract—not to look at the general scope 
of the Acts, but to pick out and dwell upon some particular provisions, in order to 
show that the particular dedication of a particular piece of ground has not been 
exactly pointed out and defined by the Act of Parliament. [Hrs Lorpsxrp then 


stated other grounds for his decision. | 
Appeal dismissed. 


ROBBINS v. HEATH AND OTHERS 


[Court oF QuEEN’s Brencn (Lord Denman, C.J., Patteson, Coleridge and 
Wightman, JJ.), January 31, 1848] 
[Reported 11 Q.B. 257; 2 New Pract. Cas. 483; 10 L.T.O.58. 371; 
12 Jur. 158; 116 E.R. 472] 


Solicitor—London agent—Relations with country solicitor’s client-—-Client’s money 
held by London agent—Liability to repay to client. 

Although in ordinary circumstances there is no privity of contract between 
a client and his country solicitor’s London agent, yet in a case where the London 
agent holds money to which the client is entitled the court may, in the exercise 
of its jurisdiction over its officers, order such money to be paid to the chent. 

A country solicitor was employed to obtain judgment and execution on a 
warrant of attorney. His London agents issued writs of execution and sent 
them to the undersheriff in the country, with a direction to call on the country 
solicitor for instructions. ‘The levy was made and the proceeds were paid 
by the undersheriff to the bankers of the London agents, he having first sent 
to the country solicitor and not found him at home. The London agents then 
wrote to the country solicitor informing him that the money had been remitted 
to them, and inquiring what they should do with it. The answer to that 
letter was not produced, but a second letter from the London agents to the 
country solicitor was produced in which they expressed their surprise at 
being required to refund that money and their intention of retaining it to 
satisfy a general balance due from the country solicitor to them. Thé country 
solicitor expressly stated that the London agents held the money without his 
authority and against his consent. On a summary application to compel the 
London agents to repay the money to the plaintiff, 

Held: although in ordinary circumstances there was no privity between the 
London agent and the client in the country so as to make the former re- 
sponsible to the latter for the client’s money received by him in his character 
as London agent and in the ordinary course of his business as such, in the 
circumstances of this case he was bound to refund the money which he had 
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received, because it came into his hands accidentally and not merely in his A 
character of London agent. 


Notes. Followed: Ex parte Edwards (1881), 45 L.T. 578. 
As to the relations between a London agent and a country solicitor’s client, see 


1 Haussury’s Laws (3rd Edn.) 172-8; and ibid., vol. 36, pp. 214-215; and for cases 
see 43 Dicrst (Repl.) 422 et seq. 


B 


Case referred to: 


(1) Robbins v. Fennell (1847), 11 Q.B. 248; 2 New Pract. Cas. 426; 17 Lid ABS 
77; 12 Jur. 157; 116 E.R. 468; sub nom. Robins v. Fennell, 10 L.T.O.S. 
246; 43 Digest (Repl.) 423, 4465. 


Also referred to in argument: 
Ex parte Jones (1833), 2 Dowl. 161; 483 Digest (Repl.) 423, 4463. C 
Gray v. Kirby (1834), 2 Dowl. 601; 48 Digest (Repl.) 426, 4503. 
Hanley v. Cassam (1847), 2 New Pract. Cas. 481; 10 L.T.0.S. 189; 11 Jur. 1088; 
43 Digest (Repl.) 422, 4457. 
Re Oliver (1835), 2 Ad. & El. 620. 


Application by the defendants, to set aside a rule obtained on motion by the 
plaintiff calling on Fennell, Child & Kelly, a firm of London solicitors, to show cause 
why they should not pay over to the plaintiff in this action the sum of £166 8s. 

The affidavits on which the rule was obtained stated that the plaintiff had signed 
judgment on a warrant of attorney in Wiltshire, and that the defendants, being 
the London agents of one Slade, the plaintiff’s solicitor at Devizes, had been 
instructed by him to issue writs of execution; that they had done so accordingly, 
and had sent the writs to the undersheriff with a direction to call on Slade for in- 
structions; that the levy was made and £166 3s. realised; that the undersheriff 
called on Slade, but not finding him at home, remitted the proceeds to the bankers 
of Fennells’ in London; that Fennells’ thereupon wrote to Slade, informing him 
that the money had been remitted, and asking what they should do with it. Sub- 
sequently they sent another letter expressing their surprise at being required to 
refund it, and their intention to apply it to the payment of the general balance 
due from Slade to them. These letters, and some others, were set out in the 
affidavits, but the letter written by Slade in answer to the first of the two was not 
produced or set out in the affidavits on either side. There was a distinct affidavit 
that Fennells’ held the money without the authority and against the will of Slade. 


Crowder, Q.C., and Butt, Q.C., for the defendants. G 
Montague Smith and Taprell for the plaintiff. 


LORD DENMAN, C.J.—This is one of the cases contemplated in our judgment 
in Robbins v. Fennell (1), where the London agent might make himself liable to 
the client for sums received by him. 

This money did not come into the hands of the London agents merely as such { 
London agents. It came directly from the undersheriff to them, and out of the 
ordinary course; indeed so much out of the ordinary course that they immediately 
wrote to the country solicitor to know what they are to do with it. The answer 
to that letter is of course in their hands but they do not produce it. Then comes 
another letter from them, in which they say, ‘‘We are surprised at your requiring 
us to refund it.’’ That is the short state of facts. The money was not received J[ 
by Fennells’ at all in the course of their engagement and connection with the 
country solicitor but by some accident it got into their hands, as it might into the 
hands of a stranger. 

My only doubt has_been whether, as there has been a trial and the matter has 
been in some degree discussed and submitted to a jury, there ought not to be a 
new action brought; but that would be imposing great expense on the parties and I 
think that the case is now made out and that we ought to say that these defendants, 
having by an improper use of the money deprived the plaintiff of it, are bound to 
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refund it. I agree with counsel for the plaintiff, that where money is improperly 
received, the privity is out of the question. 


PATTESON, J.—If this had been a case of money received by the defendants as 
London agents in the ordinary course of their business as such, the application 
must have been refused on the ground that there is no privity between the London 
agent and the client in the country, because I agree with Lorp Denman that no 
distinction can be drawn between an action and a summary application in this 
respect. It is clear, however, that this money was not received by them in the 
ordinary course of their business as London agents. 

[His Lorpssip stated the facts and referred to the second letter from the 
defendants to the country solicitor, Slade]. Now that distinguishes this from 
Robbins v. Fennell (1), in which I do not mean to say that the nonsuit was wrong. 
That action was founded entirely on the privity supposed to exist between the 
client in the country and the London agent, as such; and there being no such 
privity, the nonsuit was right. But there are special circumstances which prevent 
this application from resting entirely on that supposed privity and it, therefore, is 
not governed by that decision. 


COLERIDGE and WIGHTMAN, JJ., concurred. 





Rule absolute. 


RICHARDS v. ROSE 


[Court or Excuequer (Pollock, C.B., Parke, Alderson and Martin, BB.), 
November 8, 12, 1853] 


paeported «0 dixch.- 2183. 2. C:L.R.. 811; 28. Lddixe By 
a2 1.7.0.8. 104; 18 J.P. 563-17 Jur. 1036; 156E,R..-93] 


Land—Right to support—Adjoining houses—Interference with party wall— 

Subsidence of one house. 

The defendant, the lessee of a house, dug a drain under it so near to the 
party-wall that the adjoining house of the plaintiff was damaged. 

Held: the plaintiff was entitled to the support of the soil on the further side of 
the party-wall, either by implied grant or by implied reservation, and an action 
for the damage would lie. 

Notes. Considered: Wheeldon v. Burrows, [1874-80] All I).R.Rep. 669. Dis- 
tinguished : Howarth v. Armstrong (1897), 77 L.T. 62. Applied: Jones v. Pritchard, 
[1908-10] All E.R.Rep. 80. Referred to: Solomon v. Vintners’ Co. (1859), 
4H. & N. 585; Suffield v. Brown (1864), 4 De G.J. & Sm. 185; Angus v. Dalton 
(1878), 4 Q.B.D. 162; Union Lighterage Co. v. London Graving Dock Co., [1900-3] 
All E.R.Rep. 2384; Pwllbach Colliery Co. v. Woodman, [1914-15] All E.R.Rep. 124; 
Sack v. Jones, [1925] All E.R.Rep. 514; Aldridge v. Wright, [1929] 2.K.B. 117; 
Vanderpant v. Mayfair Hotel Co., [1930] 1 Ch. 188; Liddiard v. Waldron, [1933] 
2 K.B. 319; Birch v. Wigan Corpn., [1952] 2 All E.R. 898. 

As to creation of easements by implication of law, see 12 Hanssury’s Laws (3rd 
Edn.) 538-543; as to easement of support, see ibid. 606-609; and for cases see 
19 Dicest (Repl.) 42 et seq. 

Case referred to: 
(1) Pinnington v. Galland (1853), 9 Exch. 1; 1 C.L.R. 819; 22 L.J.Ex. 348; 
22 L.T.O.S. 41; 156 E.R. 1; 19 Digest (Repl.) 83, 166. 
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Application by the defendant for a rule nisi to set aside the verdict for the 
plaintiff and enter it for him, or for a new trial in an action brought by the plaintiff 
for damages for injury caused to her house as a result of excavation by the defen- 
dant under his adjoining house thereby depriving the plaintiff’s house of support. 

The first count of the declaration stated that the plaintiff was entitled to a 
messuage or dwelling-house, and was entitled to have the same supported by certain 
land and premises of the defendant adjoining thereto, yet the defendant wrongfully 
and unlawfully dug, excavated, and made a drain, hole, and tunnel, and removed 
and took away part of the said land of the defendant, and thereby deprived the said 
messuage of the plaintiff of the support which she was entitled to have, whereby 
the walls and parts of the dwelling-house cracked, gave way, and subsided. The 
second count charged the defendant with having negligently, carelessly, and im- 
properly dug, excavated, and tunnelled a certain drain, whereby the walls of the 
plaintiff became undermined, weakened, and dilapidated, and cracked and subsided. 
The defendant pleaded that the plaintiff was not entitled to have her dwelling-house 
supported by the land and premises of the defendant adjoining thereto. 

At the trial before Potuocx, C.B., it appeared that the plaintiff was the owner of 
the lease of the house, 6, Alfred Place, Camden Town, and the defendant was the 


leaseholder of the adjoining house, 5. The plaintiff derived her title as follows, as — 


proved at the trial. Alfred Batson was the freeholder of the ground, and S. O. 
Pierce the original lessee. Pierce subleased to E. Watmough for ninety-nine years, 
from December, 1846; on Aug. 28, 1847, Watmough mortgaged the two houses 
(5 and 6) to J. B. Brown, and on Oct. 20, 1847, this mortgage was assigned to 
H. Halliday; and on Sept. 20, 1848, Watmough attorned to and became the tenant 
of Halliday, the mortgagee. Watmough having made default in payment of the 
mortgage debt, Halliday, on June 15, 1849, put the premises (No. 6) up to auction, 
and the plaintiff purchased them, and they were assigned to her by Halliday, under 
a power of sale contained in the mortgage deed, by deed dated July 11, 1849. The 
defendant derived his title in the same way, and the assignment to him bore date 
Sept. 8, 1849. 

The defendant, being desirous to make a communication between his premises 
and the common sewer in front of the houses, dug a drain through his house, and 
so near to the party wall, that the adjoining house subsided and received consider- 
able damage, for which injury this action was brought. The jury found a verdict 
for the plaintiff, damages £25, leave being reserved to the defendant to move to 
enter a verdict for him, if the court should be of opinion that there was no such 
right to the support of the adjoining soil as alleged in the declaration. 


Lush moved for a rule to set aside the plaintiff’s verdict or for a new trial on the 
ground that the verdict was against the evidence. 
Cur. adur oily, 


Nov. 12, 1853. POLLOCK, C.B., delivered the following judgment of the court. 
—In this case the rule will not be granted on the point reserved, because it seems 
very clear that where a number of houses are built on a spot of ground, all belonging 
to the same person, being all built together, and obviously requiring the mutual 
support of each of the others for the purpose of their common protection and 
security, whether the owner first parts with one and then another, or parts with 
two together, which he afterwards subdivides either by mortgage, or sale, or 
devise, or any other way, still the mutual support should seem necessary—it is a 
matter of common sense; and the circumstance whether the houses were separated 
by one act at one time, or at different times, never could make any difference as to 
what ought to be the result, inasmuch as the houses were originally built depending 
on each other, and each required the assistance of the others. As I said before, it 
seems a matter of plain common sense that that support must continue, and that no 
man who should become possessed of any one of the houses should be in a situation 
to say, ‘You are not entitled to the protection of my house, and I will pull the house 
down and let the houses on each side collapse and fall into ruin.’’ It seems impos- 








Ex. ] RICHARDS v. ROSE (Pottock, C.B.) 829 


sible not to come to the conclusion that the law must be, in strictness, in accordance 
with what is so plain and sensible. 

There is a case, Pinnington v. Galland (1), decided in this court, which came to 
much the same result. However, that was in respect to a right of way, and not to 
a right of support. We are all of opinion that where houses have thus been erected 
in common by the same owner on a spot of ground, necessarily requiring mutual 
support, there is, either by a presumed grant or by a presumed reservation, a right 
to such mutual support, so that the person who sells one reserves to himself that 
right, either in one way or the other—the same mutual dependence of each house on 
the rest remains. Therefore, there is no foundation for the point reserved—that the 
house had not a right to the support of the neighbour house, and on this ground the 
rule will be refused. 


C Upon the point reserved, if the court had been of opinion that under such circum- 


stances there was no evidence that one house was entitled to the support of the 
other, a rule would have been granted to enter a verdict for the defendant. 

There was another point that was raised—namely, the damages being £25, and 
the injury probably as much as between £100 and £200. Counsel seems to object 
that the verdict of the jury must have been some compromise or other, which 
required revision. It appears to us, however, that although there are cases where 
the principle would prevail, as, for instance, if there were an action on a bill of 
exchange, and there were only one plea, that the bill was forged, and the jury found 
the verdict for the plaintiff, damages one farthing, compromising the matter by 
finding that the bill was not forged, and yet giving the plaintiff only one farthing— 
the court, I think, would there see that there had been a total refusal on the part of 
the jury fairly to discharge their duty, and the verdict would be necessarily and 
wholly inconsistent. That, however, is not the case where the damages are large. 
I remember pressing on the jury that they were by no means to consider all the 
damage that was found as the result of this injury, because it seems to have arisen 
from the houses being built on a foundation which gave way—there was some colour 
to that view of the subject. 

The court, therefore, are of opinion that, even if they were to grant a rule, it 
could not be except on payment of costs; and with that condition, and with those 
terms, counsel said expressly that he did not desire to have the rule. Therefore, 
there will be no rule on that ground; and the rule will be refused on the other, 
inasmuch as the court think that the point reserved ought to be decided in favour 
of the plaintiff. 

Rule refused. 
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A 
VALPY AND OTHERS, ASSIGNEES OF BATE AND OTHERS ». 
MANLEY 
[Court or Common Puras (Tindal, C.J., Coltman, Cresswell and Erle, JJ.), 
May 6, 1845] B 


[Reported 1 C.B. 594; 14 i.J3.C.P. 204: 6 I O.5. oe 
9 Jur. 452; 185 E.R. 673] 


Money Had and Received—Payment under duress—Threat of seizure of goods 

—Payment to avert sale under fi. fa.—Recovery of money paid. 

Where a person has just and reasonable ground for apprehending that his 
goods may be seized in execution under a writ of fi. fa. and pays a sum of (QC 
money to a person in possession, not, to the knowledge of the sheriff, in satis- 
faction of the writ, but to avert the sale of the goods and his consequent loss 
of them, the payment is not a voluntary payment, but is made under duress, 
and an action for money had and received will lie at the suit of the payor to 
recover the money paid. 

Per Cressweu, J. [on the question of duress]: A threat to seize and sell D 
would have the same effect as an actual seizure. 


Notes. Referred to: Maskell v. Horner, [1914-15] All E.R.Rep. 595; Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

As to recovery of money paid under compulsion, see 8 Haussury’s Laws (8rd 
Edn.) 240, 241; and for cases see 12 Diausr (Repl.) 624 et seq. E 


Cases referred to: 

(1) Fulham v. Down (1798), 6 Esp. 26, n., N.P.; 12 Digest (Repl.) 623, 4815. 

(2) Snowdon v. Davis (1808), 1 Taunt. 359; 127 E.R. 872; 18 Digest (Repl.) 
A17, 1641. 

(3) Marriot v. Hampton (1797), 7 Term Rep. 269; 2 Esp. 546; 101 E.R. 969; 
12 Digest (Repl.) 630, 4858. i 

(4) Hamlet v. Richardson (1833), 9 Bing. 644; 2 Moo. & 8. 811; 181 E.R. 756; 
12 Digest (Repl.) 630, 4862. 

(5) Longridge v. Dorville (1821), 5 B. & Ald. 117; 106 E.R. 1186; 12 Digest 
(Repl.) 225, 1672. 

(6) Atlee v. Backhouse (18388), 3 M. & W. 638; 1 Horn & H. 185; 7 L.J.Ex. 
234; 150 E.R. 1298. G 

(7) Carter v. Carter (1829), 5 Bing. 406; 2 Moo. & P. 782; 7 L.J.0.8.C.P. 141; 
130 E.R. 1118; 12 Digest (Repl.) 594, 4600. 

(8) Lindon v. Hooper (1776), 1 Cowp. 414; 98 E.R. 1160; 18 Digest (Repl.) 445, 
1886. 

(9) Parker v. Great Western Rail. Co. (1844), 7 Man. & G. 253; 3 Ry. & Can. 
Cas. 563; 7 Scott, N.R. 835; 13 L.J.C.P. 105; 2 L.T.0.8. 420; 8 Jur. 194; H 
135 E.R. 107; 8 Digest (Repl.) 196, 1255. 

(10) Lackington v. Elliott (1844), 7 Man. & G. 538; 8 Scott, N.R. 275; 138 L.J.C.P. 
158; 8 L.T.O.S. 180; 8 Jur. 695; 185 E.R. 216; 5 Digest (Repl.) 1034, 
8357. 


Also referred to in argument: i! 

Barrett v. Stockton and Darlington Rail. Co. (1840), 2 Man. & G. 184; 2 Scott, 
N.R. 337; affirmed sub nom. Stockton and Darlington Rail. Co. v. Barrett 
(1844), 11 Cl. & Fin. 590; 7 Man. & G. 870; 8 Scott, N.R. 641; 8 E.R. 1225, 
H.L.; 41 Digest 965, 8582. 

Hills v. Street (1828), 5 Bing. 87; 2 Moo. & P. 96; 6 L.J.0.S.C.P. 215; 1380 E.R. 
973; 12 Digest (Repl.) 628, 4849. 

McCombie v. Davies (1805), 6 East, 588; 2 Smith, K.B. 557; 102 E.R. 1398; 
1 Digest (Repl.) 396, 570. 
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Baldwin v. Cole (1704), 6 Mod. Rep. 212; Holt, K.B. 707; 87 E.R. 964, N.P.; 
43 Digest 494, 331. 

Close v. Phipps (1844), 7 Man. & G. 586; 8 Scott, N.R. 381; 185 E.R. 236; 35 
Digest (Repl.) 561, 2360. 

Knibbs v. Hall (1794), 1 Esp. 84; Peake, 276, N.P.; 81 Digest (Repl.) 266, 
3997. 

Brown v. M‘Kinally (1795), 1 Esp. 279, N.P.; 12 Digest (Repl.) 623, 4814. 

Cartwright v. Rowley (1799), 2 Esp. 722, N.P.; 12 Digest (Repl.) 623, 4816. 

Dew v. Parsons (1819), 2 B. & Ald. 562; 1 Chit. 295; 106 E.R. 471; 12 Digest 
(Repl.) 627, 4846. 

Shaw v. Woodcock (1827), 7 B. & C. 73; 9 Dow. & Ry.K.B. 889; 5 L.J.0.8.K.B. 
294; 108 E.R. 652; 12 Digest (Repl.) 626, 4834. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of assumpsit 
for money had and received by the defendant to the use of the plaintiffs, as 
assignees of Bate & Co., bankrupts. 

Until their bankruptcy, Bate & Co. carried on the business of brewers at Rudge- 
ley, in Staffordshire. On July 10, 1844, a writ of fi. fa. issued upon a judgment 
obtained against Bate & Co. at the suit of one Garnston. This writ was sent to 
the office of the defendant, the sheriff of Staffordshire, at Stafford, where it was 
received on the 11th. A warrant was immediately granted and put into the hands 
of an officer, who went with an assistant to the premises of Bate & Co. for the 
purpose of levying under it. On arriving there, the officer was informed that 
Bate & Co. had that day (July 11) executed a deed conveying all their property and 
effects to trustees, in trust for the benefit of their creditors. The officer thereupon 
forebore to make any actual seizure, but said that he considered himself in pos- 
session and would come every day to make claim until he knew whether or not the 
sheriff would interplead, and he left his assistant with the warrant at Rudgeley. 
On July 14, a fiat in bankruptcy issued against Bate & Co., and a messenger 
entered and remained in possession. On Aug. 15 the officer went in under the 
sheriff's warrant, and made an inventory of the property, breaking open a cart- 
shed and taking out a wagon. On Sept. 2, the messenger under the fiat being 
still in possession, the assignees sent a clerk to the under-sherift’s office at Stafford, 
to inquire whether or not the sheriff intended to sell, and, upon the under-sheriff 
saying that he did, the clerk paid the amount claimed on the writ under protest. 

In an action by the assignees to recover the money as money had and received 
by the defendant to their use, on the part of the defendant it was insisted that that 
which was done on July 11 amounted to a seizure, but the learned judge expressed 
a strong opinion to the contrary, and it was then contended that the payment 
was voluntarily made by the assignees, with full knowledge of all the facts, and, 
therefore, that they were not entitled to recover back the money. For the 
assignees 1t was submitted that the payment was not voluntary, but was made 
for the purpose of releasing the property from a sort of duress. The action came 
for trial before Erie, J., who was of opinion that the wrongtiul seizure of the goods 
of another did not render a payment to obtain their release a payment made under 
duress. His Lordship took the view that the owner of the goods must be taken 
to know his legal rights, and that, if they are invaded he had his remedy by 
action. A verdict was taken for the plaintiffs, damages £373 6s. 9d., with liberty 
to the defendant to move to enter a nonsuit, if the court should be of opinion that 
the action was not maintainable. 

Serjt. Talfourd obtained a rule nisi accordingly, referring to Lindon v. Hooper 
(8), Atlee v. Backhouse (6), Parker v. Great Western Rail. Co. (9), and Lackington 
v. Elliott (10). 


Sir T. Wilde, Serjt. (with him J. P. Wilde), for the plaintiffs, showed cause 
against the rule. 


Serjt. Talfourd (with him F’. V. Lee), for the defendant, supported the rule. 


832 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


TINDAL, C.J.—I am of opinion that the verdict in this case was right, and ought 
not to be disturbed. The question is, whether the payment made by the plaintiffs 
on Sept. 2, was a voluntary payment or a payment under a species of duress. It 
seems to me that all the circumstances show that, when the assignees made the 
payment, they had just and reasonable ground for apprehending that the sheriff 
would proceed to a sale that might have operated injuriously to their interests, 
unless the money were paid. The payment, therefore, was not voluntary, but was 
made for the purpose of averting a threatened evil. 

The whole facts that were in evidence point that way. In the first place, the 
officer was armed with a writ under which he had power to seize the property. 
In the next place, though the officer had not actually made a levy before the date 
of the fiat, he had been upon the premises and had said that he considered himselt 
in possession and would come every day to make claim, until he knew whether or 
not the sheriff would interplead; and on Aug. 15 he broke open the door of a cart- 
shed, took a wagon, and made an inventory of all the property on the premises. 
The officer making this sort of continual claim, and insisting that he has made an 
actual seizure—though it turns out that he has not—I think, that, as against the 
sheriff, we may assume that he was in possession. All the cases show that, where 
a party is in, claiming under legal process, the owner of the goods, contending 
that the possession is illegal, and paying money to avert the evil and inconvenience 
of a sale, may recover it back in an action for money had and received if the claim 
turns out to have been unfounded. Without going through the authorities, it is 
enough to say that this case falls within the exception in the dictum of Lorp 
Kenyon, in Fulham v. Down (1) (6 Esp. at p. 26, n.) that: 


‘“‘where a voluntary payment is made of an illegal demand, the party knowing 
the demand to be illegal, without an immediate and urgent necessity (or, unless 
to redeem or preserve your person or goods), it is not the subject of an action 
for money had and received’’ 


—a form of expression which clearly assumes, that, if there be an immediate and 
urgent necessity, or the payment is made for the purpose of redeeming or pre- 
serving one’s person or goods, the right to bring this sort of action exists. Nor 
am I able to distinguish this case from Snowdon v. Davis (2). 

I am not aware that there is any difficulty or impropriety in laying it down, that, 
where money is voluntarily paid with full knowledge of all the circumstances, 
the party intending to give up his right, he cannot afterwards bring an action for 
money had and received, but that it is otherwise where, at the time of paying the 
money, the party gives notice that he intends to resist the claim, and that he yields 
to it merely for the purpose of relieving himself from the inconvenience of having 
his goods sold. 


COLTMAN, J.—I am of the same opinion. Snowdon v. Davis (2) is a full 
authority for our present decision. It was a very remarkable case. A writ of 
distringas had issued out of the Exchequer, directed to the sheriff of Berkshire, 
requiring him to distrain the inhabitants of the borough of New Windsor by their 
lands and chattels, and to answer the issues of such lands, so that they should 
appear to render an account as in an annexed schedule. The schedule referred to 
was, in substance: 

“Upon the inhabitants of the borough of New Windsor, for the deficiency ot 

G. Dixon and J. Snow, collectors in the said borough, the several sums of 

£7 Bs. 2d., and £74 2s.”’ 

Upon this writ the sheriff issued a warrant to his bailiff, the defendant, command- 
ing him to distrain the inhabitants of New Windsor for the insufficiency of Dixon 
and Snow, for the sums of £7 8s. 2d., and £74 2s. The defendant seems to have 
misunderstood the effect of the warrant. It authorised him to levy issues of one 
shilling in the pound, whereas he thought it authorised the levy of the full amount 
of the sums therein mentioned, and he, accordingly, demanded those sums of the 
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plaintiff, an inhabitant of the borough, who paid them, obtaining from the 
defendant a receipt for so much money by him distrained under the writ. A 
second distringas issued under which the sheriff issued his warrant to the defendant 
to distrain upon Dixon and Snow £132 14s. 7d. Upon this latter warrant the 
defendant demanded of the plaintiff the £132 14s. 7d., and also £6 12s. 5d. for 
issues. The plaintiff refusing to pay, the defendant seized his goods; whereupon 
the plaintiff paid both sums, the defendant giving him a receipt for the money as 
received under the writ, viz. ‘‘distringas, £132 14s. 7d., issues £6 12s. 5d.”’ The 
first payment there was made under circumstances similar to those of the present 
case, and the court held, that, inasmuch as the money was paid under the terror 
of a distress to an officer apparently clothed with some sort of legal authority to 
receive it, the plaintiff was entitled to recover it back in an action for money had 
and received, notwithstanding it had been paid over by the officer to the sheriff, 
and by the sheriff to the Exchequer. 

If that case had stood upon the second warrant alone, I think it would have 
supported our judgment, for, I cannot see much difference between an actual 
seizure and a threat to seize. The case altogether is a distinct authority to show 
that the payment in the present case was not a voluntary payment. 


CRESSWELL, J.—I also am of opinion that this verdict ought to stand, and 
that the payment in question was not a voluntary payment, but a payment made 
under that sort of duress which entitles the party making it to bring an action to 
recover it back. 

Two or three classes of cases have been adverted to in the course of the argument. 
In Marriot v. Hampton (8), where money had been paid by the plaintiff to the 
defendants under the compulsion of legal process, and it was afterwards discovered 
not to have been due, it was held, that the plaintiff could not recover it back in an 
action for money had and received. orp Kenyon observed (7 Term Rep. at 
p. 269): 


“If this action could be maintained, I know not what cause of action could 
ever be at rest. After a recovery by process of law, there must be an end of 
litigation, otherwise there would be no security for any person.’ 


Hamlet v. Richardson (4) is to the same effect. Another class of cases tending 
to the same result is that to which Longridge v. Dorville (5) and Atlee v. Back- 
house (6) belong, where money paid for the settlement of a doubtful claim was held 
not to be recoverable back. 

The present case, however, does not range itself within either of those classes. 
Here the plaintiffs did not submit to the demand in the sense that would make the 
payment voluntary. The money was paid, not in satisfaction of the writ, but to 
induce the sheriff to refrain from putting into execution his threat to sell the 
property. It has been contended that there was no duress, but I think that what 
the sheriff did clearly amounted to duress. He claimed to have seized the goods 
in time. The assignees asserted that there had been no seizure before the issuing 
of the fiat. The sheriff proceeded to make an inventory, insisted on his possession, 
and threatened to follow that up by a sale. If he had actually seized the goods at 
the time the payment was made, the payment would clearly have been a payment 
on compulsion, and that which he did was quite sufficient to prevent its, being con- 
sidered a voluntary payment. I entirely agree with Courman, J., in the application 
of the decision in Snowdon v. Davis (2) to the present case, and that a threat to 
seize and sell would have the same effect as an actual seizure. Carter v. Carter 
(7) is also an authority to show that this was not a voluntary payment. It was 
there held that a payment of a ground rent by the occupier in default of the mesne 
tenant is not the less a compulsory payment because the occupier makeg it without 
waiting to be distrained upon. The only distinction between that case and the 
present is that there the taking by the superior landlord would have been lawful, 
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whereas here a seizure and sale by the sheriff would have been wrongful, because 
there had been no levy before the issuing of the fiat. It would be an odd thing to 
hold that money paid under a threat to do something that might rightfully be done 
may be recovered back, but that, where the threat is to do something that would 
be wrongful, the same result is not to follow. Moreover, I think the sheriff can 
hardly be allowed to say that he had not seized the goods, seeing that the officer 
throughout insisted that he was in possession. 

The payment having been made, not in satisfaction of the writ, but to avert a 
sale, and with notice to the sheriff that hig right to receive the money would be 
disputed, I think the plaintiffs are not precluded from maintaining this action. 


ERLE, J.—I also think that this rule should be discharged, on the ground that 
the conduct of the sheriff's officer precludes the sheriff from contending that the 
payment was voluntary. 


Rule discharged. 


DE BEAUVOIR v. OWEN 


[Court or ExcHrquer CHAMBER (Patteson, Coleridge, Coltman, Maule, Cresswell, 
Erle, Wightman and Williams, JJ.), February 5, 1849, February 7, 1850] 


[Reported 5 Exch. 166; 19 L.J.Ex. 177; 14 L.T.O.S. 490; 
14 J.P. 174; 155 E.R. 72) 


Limitation of Action—Landlord and tenant—Rent—Extinguishment of claim 
from effluxion of time—Recovery of arrears. 
In any case where a claim to rent is extinguished by operation of a statute 
of limitations no arrears accruing due before the day on which the extinguish- 
ment takes effect can be recovered after that day. 


Notes. The Real Property Limitation Act, 1939, was repealed by the Limitation 
Act, 1939, s. 81 (6) of which replaces the relevant provisions of s. 84 of the 1833 
Act. The relevant period of limitation is now to be found in s. 4 of the 1989 Act. 

Considered: Zouche v. Dalbiac (1875), L.R. 10 Exch. 172. Approved: Irish 
Land Commission v. Grant (1884), 10 App. Cas.14. Applied: Howitt v. Harrington, 
[1893] 2 Ch. 497; Jones v. Withers (1896), 74 L.T. 572. Referred to: Chichester 
vy. Hall (4851), 17 L.T.0.5. 121; Purnell v. Roche, [1927] All E.R.Rep. 560; Bar- 
ratt v. Richardson, [1930] All E.R.Rep. 748. 

As to the application of the Limitation Act to land, advowsons and rent, see 24 
Havssury’s Laws (8rd Edn.) 228 et seq.; and for cases see 382 Dicest (Repl.) 496 
et seq. For the Limitation Act, 1939, see 18 Hauspury’s Sratures (2nd Idn.) 1159. 


Cases referred to: 

(1) Gale v. Capern (1884), 1 Ad. & El. 102; 3 Nev. & M.K.B. 868; 3 L.J.K.B. 
140; 110 E.R. 1146; 32 Digest (Repl.) 457, 768. 

(2) Margetts v. Bays (1886), 4 Ad. & El. 489. 

(3) Grant v. Ellis (1841), 9 M. & W. 118; 11 L.J.EMx. 228; 152 E.R. 49; 82 Digest 
(Repl.) 500, 1087. 

(4) Sir William Foster’s Case (1603), 8 Co. Rep. 64 b. 

(5) Bevil’s Case (1583), 4 Co. Rep. 6a; 76 H.R. 860; 32 Digest (Repl.) 499, 1086. 
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(6) James v. Salter (1887), 8 Bing.N.C. 544; 5 Dowl. 4096; 8 Hodg. 70; 4 Scott, 
168; 6 L.J3.C.P. 171; 1 Jur. 185; 182 E.R. 520; 32 Digest (Repl.) 517, 1188. 


Action of Replevin for a cart distrained in a barn in the parish of West Isley, 
Berkshire. 

The defendant avowed the taking of the cart, goods, and chattels in the barn, 
and justly, because at the material time, the barn was parcel of a certain tenement 
called Hodcott Farm, and holden of the manor of Stratfield Mortimer, within the 
county of Berkshire by fealty, and the rent of 9s. yearly, to be paid at the feast 
day of St. Michael in every year, according to the old style and computation of 
time formerly used in this kingdom, of which manor the defendant before and at the 
material time was the owner, and thereof lawfully possessed; and because the plain- 
tiff held and occupied the barn, with the appurtenances, at the material time and 
because the sum of £2 14s. of the rent aforesaid, for six years next before and 
ending at the feast day of St. Michael, which was in the year of Our Lord, 1844, 
according to the old style, was then due, in arrear, and unpaid, to the defendant; 
he, the defendant, well avowed the taking of the cart, goods, and chattels in the 
barn, so being parcel of the aforesaid tenement called Hodcott Farm, and holden 
of the manor of Stratfield Mortimer as aforesaid, and justly, as a distress for the 
aforesaid rent so then being due, in arrear, and unpaid to the defendant, according 
to the form of the statute in such case made and provided. Verification and 
prayer of judgment, and a return of the said cart, goods, and chattels, together with 
defendant’s damages, costs, and charges in this behalf, according to the form of the 
statute in such case made and provided, to be adjudged to him. 

Pleas in bar: first, that by reason of anything in the said avowry alleged, the 
defendant ought not to avow the taking of the said cart, goods, and chattels in the 
said declaration mentioned, because the plaintiff said that the barn was not parcel 
of the tenement called Hodcott Farm, as in the avowry alleged, concluding to the 
contrary. Second, the barn was not holden of the said manor, as in the avowry 
alleged. Third, that the defendant was not the owner and possessed of the manor, 
as in the avowry alleged. Fourth, that no part of the rent was due or in arrear, as 
in the avowry alleged. Issues thereon. 

At the trial, at the Berkshire Assizes, 1846, before Maute, J., it was proved 
for the defendant, that for the period between Michaelmas, 1784, and Michaelmas, 
1824, the yearly rent in question had been paid for Hodcott Farm by its owners, 
or their tenants in possession, to the defendant and his ancestors, lords of the manor 
of Stratfield Mortimer, as held in free tenure of that manor. On Jan. 15, 1825, 
eight years’ arrears, due at Michaelmas, 1824, were paid by the then occupier, 
by the direction of his landlord, to the defendant’s agent. Repeated applications on 
behalf of the defendant were afterwards made for payment of subsequent arrears, 
but without success; and on May 15, 1845, the defendant distrained on the plaintiff’s 
cart, while standing in a barn, shown to be parcel of Hodcott Farm, for six years’ 
arrears, due at Michaelmas, 1844. The defendant tendered evidence to prove the 
existence of the manor, and its having been in his possession and that of his ances- 
tors, for more than sixty years, when the plaintiff's counsel interposed, contending 
that ‘‘the right and title’’ of the defendant to the rent was extinguished by lapse 
of time, under the operation of ss. 2, 3 & 34 of the Real Property Limitation Act, 
1833, which transferred the estate in the rent to the plaintiff. 

For the defendant it was answered, first, that the twenty years mentioned in ss. 2 
and 8 began to run, not from the time when the last payment of rent was made, 
but from Michaelmas, 1825, till which time no rent was due, so that the right to 
distrain or sue for any arrear of the rent ‘‘first’’ accrued to the defendant then, viz., 
within twenty years before the distress was taken; and, secondly, that if it did not, 
the plaintiff should have pleaded specially in bar, that the right to make the distress 
did not first accrue to the defendant within twenty years next before the distress 
was in fact made, or in the terms used in James v. Salter (6). Mauts, J., expressed 
his opinion in favour of the defendant on the first point, and was inclined to think 


836 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


that, if the statute did in fact operate as a bar, it should have been pleaded. He also 
noticed that s. 84 did not provide anything as to arrears of the rent extinguished 
by it. He directed a verdict for the defendant, with leave to move to enter a 
verdict for the plaintiff for £4 4s. (the costs of the replevin bond). Verdict for 
the defendant for £2 14s. the amount of six years’ arrears, the cart being found to 
be of the same value. 

The plaintiff subsequently moved, pursuant to leave reserved, to enter a verdict. 
The court entered a verdict accordingly, but recommended a special verdict in order 
that the opinion of a court of error might be taken. The case was afterwards 
argued in this court. 

Cur. adv. vult. 

Feb. 7, 1850. PATTESON, J., delivered the following judgment of the court.-— 
This was the case of a distress made by the defendant for the arrears of an ancient 
quit-rent issuing out of a tenement held of the defendant as lord of the manor of 
Isley, Stratfield Mortimer, by a fealty and 9s. rent. Such a rent is clearly within 
ss. 2, 3 and 34 of the Real Property Limitation Act, 1833, and the question turns 
entirely on the construction to be put on those sections. 

The last payment was made on Jan. 25, 1825, for rent due on Oct. 11, 1824. The 
distress in respect of which this action is brought, was made on May 18, 1845. 
If the twenty years mentioned in ss. 2 and 8 had then expired, the right and title of 
the defendant to the rent had become extinguished by s. 84, and the tenement was 
no longer held of the manor at a rent of 9s. per annum. The question, therefore, 
was properly raised on the issue of non tenuit, without pleading the lapse of twenty 
years specially. Notwithstanding the saving for disabilities in s. 16, the necessity 
to plead the Statute of Limitations applies to cases where the remedy only is taken 
away, and in which the defence is by way of confession and avoidance—not where 
the right and title to the thing is extinguished and gone, and the defence is by 
denial of the right. 

With respect to the argument that the case falls within the reason which has 
been sometimes given for requiring the Statute of Limitations to be pleaded— 
namely, that the exception in favour of persons under disability might not be 
rendered useless, and they taken by surprise at the trial by finding the Statute of 
Limitations then first relied on—it is to be observed that the true reason for requir- 
ing the statute to be pleaded is that it confesses and avoids the declaration, and, 
therefore, is not comprehended within any plea which merely denies the whole or 
any part of the declaration : see Gale v. Capern (1), and Margetts v. Bays (2). The 
general rule that matter in confession and avoidance could not be given in evidence 
under a plea merely negative was subject to an exception, real or apparent, in 
actions of assumpsit, in which many matters which might have been pleaded in 
confession and avoidance were, before the new rules, allowed to be shown under 
the general issue; and probably the reason for requiring the Statute of Limitations 
to be pleaded in assumpsits, and not allowing it to be comprehended among those 
matters in confession and avoidance which might be shown under the general issue, 
may have been the inconvenience suggested in this argument. 

However, in the present case the defence is, not that the cause of action did 
indeed accrue, but not within the time of limitation, but that the tenure alleged in 
the avowry was extinguished and put an end to before the time of the distress. 
Great difficulties undoubtedly present themselves to our minds in endeavouring to 
ascertain the meaning of the legislature in ss. 2 and 3 of the Real Property Limita- 
tion Act, 1883, and those difficulties have been pressed on us by counsel with great 
force and ability; and we feel that it is impossible by any construction to avoid 
some apparent incongruity; but, on the best consideration which we can give to the 
case, we are compelled, by the express words of s. 3, to hold that the construction 
put on them by the court below is the correct one. 

The defendant was himself the person who received the last rent, and who re- 
mained entitled thereto. Taking such of the words of ss. 2 and 3 as are applicable 
to this case, we find it enacted that no person shall make a distress to recover 
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any rent but within twenty years next after the time at which the right to make 
such distress shall have first accrued to the person making the same. The 
right to make such distress shall be deemed to have accrued at such time as is 
thereinafter mentioned, that is to say, when the person claiming such rent shall 
have been in receipt of such rent, and shall while entitled thereto have discontinued 
such receipt, then such rent shall be deemed to have first accrued at the last time at 
which the rent was so received. In this case the ‘‘last time’’ was on Jan. 25, 1825, 
more than twenty years before the distress in question was made. It is obvious, 
that as the rent due on Oct. 11, 1824, had been paid, and that no further rent was 
due until Oct. 11, 1825, the right to make a distress by the express words of the 
statute must be deemed to have first accrued, and the twenty years, therefore, to 
have commenced many months before any rent which could be distrained for was 
due; and we are asked to put some construction on the words which shall avoid this 
apparent absurdity. We cannot derive any assistance from the other words of s. 3, 
namely, ‘‘at the time of such dispossession or discontinuance of possession,’’ for 
they are not applicable to the rent, but to land only; and, therefore, unless we give 
to the words ‘‘at the last time at which such rent was so received,’’ their plain and 
direct meaning, we must read them as if they were ‘‘at the first time at which such 
rent being due has not been received,’’ a meaning of which the words as they stand 
in the statute are not capable. 

One of the arguments adduced to guide us to some such construction was that 
by adhering to the literal meaning of the words of the statute we should be obliged 
to hold that, if a lease for fifty years, rendering rent, was made, and no rent received 
for twenty years, all right to the rent for the remaining thirty years would be 
extinguished, and yet the right to have the land at the end of the fifty years would 
remain. But that is not so, for these sections do not apply to leases on which a 
conventional rent was reserved, as was held by the Court of Exchequer in Grant v. 
Ellis (3). The two main objections to the construction adopted by the court below 
are, first, that it requires the limitation of twenty years against a right of action 
or distress to begin, in the case of rent, from a time before the right to bring the 
action or distrain has accrued, which, it was argued, was something so anomalous 
and unreasonable that it raised a presumption against such being the real intention 
of the Act; and, secondly, that a person coming under disability between the time 
when the right of action is deemed to have first accrued, and the time when it 
actually did first accrue, would not be protected by the saving in s. 16. 

It may be convenient, with a view to these objections, to consider what was the 
law respecting limitations of claims to real property, particularly of rent, before the 
passing of the Act in question. Those limitations depended on the Limitation 
Act, 1540, and the Limitation Act, 1623. The latter statute limited the entry, 
and consequently ejectment, to twenty years after the right and title of entry 
accrued and limited formedons in descender, or remainder, or revertitur, to twenty 
years after the title and cause of action first descended or fell. This statute had 
no application to distress, or to any action of rent, except the action of formedon. 
Real actions in general, and distress for rent, were limited at the time of the passing 
of the Real Property Limitation Act, 1833, as far as they were subject to limitation 
by the Limitation Act, 1540. Sections 1, 2 and 8 of this Act limited the time for 
bringing writs of right on the seisin of an ancestor to sixty years, possessory actions 
on the seisin of the ancestors to fifty years, and all actions on the seisin of the 
demandant to thirty years, respectively; each of these terms began from the time 
of the seisin of the ancestors or the demandant, and not from the time of the first 
accruing of the action; and in case of rent, the seisin to maintain such an action 
must be actual seisin by receipt of rent: LirTLeToN, ss. 285 and 465. So that under 
this statute the limitations for real actions for recovering any rent ran from the last 
receipt, and not from the accruing of the cause of action. By s. 4 of the Limitation 
Act, 1540, it is provided : 
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"that no person shall hereafter make any avowry or cognisance for any rent, 
suit, or service, and allege any seisin of any rent, suit, or service, in the same 
avowry or cognisance, in the possession of his or their ancestors, or predecessor, 
or predecessors, or in his own possession, or in the possession of any other, 
whose estate he shall pretend or claim to have above fifty years next before 
the making of the said avowry or cognisances.”’ 


By s. 6, if the avowant could not prove ‘“‘the seisin within the time appointed, if 
the same seisin was traversed, he was barred; and it was by these sections only 
that the time for making the distress for rent, was limited down to the time of the 
Real Property Limitation Act, 1833. 

On these sections it was held, that they did not extend to a rent created by deed, 
or reserved on a gift in tail, as to which there was no term of limitation : Sir William 
Foster's case (4). It was also determined that these sections did not require 
seisin in fact, but would be satisfied by seisin in law which, before the statute, 
was sufficient to enable the person so seised to distrain, although not to maintain 
an assize; for which seisin, in fact, by payment, was necessary. But whether 
the seisin was one, in fact, as by payment of rent, or in law, as by attornement, 
or by actual seisin of some other service than the rent, as fealty, or by the acquisi- 
tion of an estate which authorised a distress without attornement, as by devise, 
the time of limitation ran not from the accruing of the right to distrain, but from 
the time of the seisin in fact or in law, which time might be before the right to 
distrain accrued: Bevil’s Case (5); Lirrumton, ss. 565 and 585; and see the 
Administration of Justice Act, 1705, ss. 9 and 10 [repealed by Law of Property 
Act, 1925]. 

It may also be remarked, that in appointing the seisin as the point at which the 
hmitation should begin, the Limitation Act, 1540, follows the still older Statute of 
Limitations, the Statute of Merton, 1235 (20 Hen. 8, ¢. 8), and the Statute of 
Westminster, 1275 (8 Edw. 1, c. 29), fixing the limitation from the time of seisin 
in real actions, and that of the second Statute of Westminster, 1285 (13 Edw. 1, 
c. 2), limiting the time for the distress for service in like manner. The present Act, 
therefore, in directing the limitation to run from the time before the right accrued, 
would not be adopting any new principle, but would be conformable to the law 
which prevailed from the time of Henry 3, until the present. The form, indeed, 
in which this intention is expressed, is somewhat strange and paradoxical, in direct- 
ing a right of action to be deemed to have first accrued, when none has accrued 
at all. But the words of the Act are certainly capable of this sense, which is, 
indeed, the most obvious one; and a similar arbitrary use of language is not without 
example in recent legislation; and the substance and effect of the provision in 
pointing out the time from which the limitation is to run, is nothing more than 
might be expected, by looking to the law as it had long existed, and precedents of 
legislation on the subject. 

There does not, therefore, seem to be in this respect such a contradiction between 
the probable intent of the legislature and the construction of the words of the Act 
adopted by the Court of Exchequer as makes it necessary to have recourse to a 
forced construction to reconcile the words and the intent. The inconvenience of a 
person coming under disability after the receipt of rent and before the right of 
action accrued was strongly pressed, and is indeed more substantial. However, it 
is to be observed that the legislature, in passing this Act, has, in much more 
important instances, left the right of persons under disability unprotected, inasmuch 
as s. 42, which bars the recovery of arrears after six years, has no proviso, in favour 
of such persons. The circumstance, therefore, of their not being perfectly protected 
by s. 16 does not afford a ground for presuming against a construction which involves 
that consequence. 

We do not think it necessary to review some other arguments and possible cases 
which were put at the Bar, nor to pursue the reasoning on them which will be found 
in the report of this case in 16 M. & W. 547. We proceed on the words of ss. 2 and 
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A 8 of the statute which are plain, and to which we do not feel ourselves justified in 
giving any other meaning than that which was given to them by the court below. 


The judgment, therefore, must be affirmed. 
Appeal dismissed. 


B 
C: R. v. LONDON AND NORTH WESTERN RAIL. CO. 
[Court oF QuEEN’s Benen (Lord Campbell, C.J., Patteson, Wightman and Erle, 
JJ.), April 80, May 7, 1851] 
[Reported 16 Q.B. 864; 1 E. & B. 199, n.; 6 Ry. & Can. Cas. 634; 
20 Tid. B. G09; 17 1.0.0.8: Ole 15 IP. O42 1S Jur, Bie 
D 117; Heh. 3} 


Mandamus—Statutory right—Enforcement—Right to acquire land compul- 
sorily—Expiration of right before issue of mandamus. | 
Mandamus will not lie to command an impossible thing, even though the 

impossibility may have arisen from the laches of the respondents to the applica- 
tion for the writ. Accordingly, the fact that compulsory powers, vested in a 
FE railway company, to acquire land had expired was an answer to a mandamus 
to command the purchase of land necessary for constructing a branch line. 


Notes. Followed: R. v. South Devon Rail. Co. (1851), 17 L.T.0.S. 142. Con- 
sidered: R. v. York, Newcastle and Berwick Rail. Co. (1851), 16 Q.B. 886; FR. v 
Dundalk and Enniskillen Rail. Co. (1861), 5 ee . 25. Referred to: R. v. Amergate 
fom. Cov (1858), 1 Bs & Be 3723 Shackell vs Weet (1859), 8 Wik. 22. 

FAs to conditions precedent to the issue of eee ate see 11 Hatspury’s Laws 
(8rd Edn.) 104-109; and for cases see 16 Dicestr (Repl.) 318 et seq. 


Cases referred to: 
(1) R. v. Tendring Lexden one Winstree Sewers Comrs. (1727), 2 Ld. Raym. 
1470; 92 E.R. 461; sub nom. R. v. Hssex Sewers Comrs., 2 Stra. 763; 41 
Digest 57, 419. 
G (2) R. v. Round (1835), 4 Ad. & El. 189; 1 Har. & W. 546; 5 Nev. & M.K.B. 427; 
8 Nev. & M.M.C. 307; 111 E.R. 740; 16 Digest (Repl.) 384, 1708. 
(3) R. v. Williams (1828), 8 B. & C. 681; 3 Man. & Ry.K.B. 402; 2 Man. & 
Ry.M.C. 32; 7 L.J.0.8.M.C. 46; 108 E.R. 1196; 16 Digest (Repl.) 382, 
1672. 
(4) R. v. Penrice (1745), 2 Stra. 1285; 93 H.R. 1153; 16 Digest (Repl.) 380, 1653. 
H (5) R. v. Birmingham and Gloucester Rail. Co. (1841) 2 Q.B. 47; 2 Ry & Can. Cas. 
694; 1 Gal. & Dav. 324; 10 L.J.Q.B. 822; 6 Jur. 146; 114 E.R. 21; 36 Digest 
(Repl.) 321, 204. 
Also referred to in argument: 
Blakemore v. Glamorganshire Canal Co. (1882), 1 My. & K. 154, L.C.; 38 Digest 
I (Repl.) 489, 930. 
R. v. Cumberworth (Inhabitants) (1832), 3 B. & Ad. 108; 1 Lis ee: 86; 110 
E.R. 40; 26 Digest (Repl.) 825, 431. 
R. v. Edge oi (Inhabitants) (1836), 4 Ad. & El. 728; 1 Har. & W. 737; 6 Nev. 
& M.K.B. 81; 3 Nev. & M.M.C. 527; 5 L.J.M.C. 91; 111 E.R. 959; 26 Digest 
(Repl.) 395, 1021. 
R. v. Eastern Counties Rail. Co. (1840), 10 Ad. & El. 5381; 1 Ry. & Can. Cas. 
509; 2 Per. & Dav. 648; 8 L.J.Q.B. 840; 1138 E.R. 201; 16 Digest (Repl.) 
373, 1524. 
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Cohen v. Wilkinson (1849), 12 Beav. 125; 5 Ry. & Can. Cas. 741; 18 L.J.Ch. 878; 
13 L.T.0.8, 877; 18 Jur. 641; 50 E.R. 1008; 88 Digest (Repl.) 282, 2. 

KR. v. Severn and Wye Rail. Co. (1819), 2 B. & Ald. 646; 106 E.R. 501; 16 Digest 
(Repl.) 389, 1172. 

Carlisle v. South Hastern Rail. Co. (1850), 18 Beav. 295; 6 Ry. & Can. Cas. 670; 
£9. J Ch 4775 1G iT :O.8. 2576 4 tur -nlh: Sl BR: 14 on appeal, 
1 Mac. & G. 689, L.C.; 36 Digest (Repl.) 282, 3. 

R. v. Luton Roads Trustees (1841), 1 Q.B. 860% 1 Gal. & Day. 248; 10 Doe. 
263; 113 E.R. 1861; 16 Digest (Repl.) 330, 1083. 

R. v. Woods and Forests Comrs., Ex parte sBudge (18900), 1s 4). (6 ee) 
fJ-Q:. 407; 15 4.9.0.8. 561; 15 Jur. 35> 117 H.R, (646; 16 Dicey (iene) 
345, 1231. 

fi. v. Clerkenwell Improvement Comrs. (1848), 12 L..T.0.8. 241; 11 Digest (Repl.) 
221, 869. 

R. v. Birmingham and Oxford Junction Rail. Co. (1851), 15 Q.B. 634; 6 Ry. & 
Can. Cas. 628; 117 E.R. 599; sub nom. Birmingham and Oxford Junction 
Rail. Co. v. R., 20 L.J.Q.B. 304, Ex. Ch.; 11 Digest (Repl.) 184, 513. 


Demurrer to the return to a writ of mandamus commanding the defendants, the 
London and North Western Rail. Co., to purchase the lands necessary for making 
one of their branch railways, and to make and complete the same, alleging a demand 
on June 18, 1849. The return thereto set forth (among other things) that by the 
special Act of Parliament authorising the construction of the line in question, the 
defendants’ compulsory powers for taking land, had expired before the day on 
which the writ was tested, namely on July 27, 1849. The Crown demurred to the 
return. 


Knowles for the Crown. 
Sir Fitzroy Kelly for the defendants. 


Cur. adv. vult. 


May 7, 1851. LORD CAMPBELL, C.J., delivered the following judgment of the 
court.—We are of opinion that the defendants are entitled to our judgment. The 
objection that the powers of the defendant company for the compulsory purchase of 
land had expired before the writ of mandamus issued, or was applied for, seems to 
us to be clearly decisive. We are not called on, therefore, to decide the more 
doubtful questions whether there lay on the defendant company an obligation to 
make and complete the road, which might have been enforced by mandamus, or 
whether the return sufficiently shows a want of funds for that purpose; or how far 
this want of funds would be an answer. 

This writ of mandamus, which is tested April 22, 1850, commands the company 
immediately to purchase the lands necessary for making, constructing, executing, 
and completing the Birtle Branch railway, and extension thereof, and to make, 
construct, and complete the same Birtle Branch railway, and extension thereof, in 
pursuance of the powers and authorities contained in the recited Act of Parliament. 
This special Act (9 & 10 Vict., c. eclxii) which received the royal assent on July 
27, 1846, enacts, by s. 18, 


“that the powers of the company for the compulsory purchase of land for the 
purposes of this Act, shall not be exercised after the expiration of three years 
from the passing of this Act’’; 


and, by s. 20, that the 
‘“works hereby authorised shall be completed within five years from the passing 
of this Act and, on the expiration of such period.” 


the powers granted to the company for executing the same shall cease to be exer- 
cised except as to so much of the same respectively as shall have been completed. 
The power effectually to obey the command in the writ having expired in July, 
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1849, ought we, in the Queen’s name, to have given that command in April, 1850? 
On full consideration, we think not. 

A writ of mandamus supposes the required act to be possible and to be obligatory, 
when the writ issues. Generally speaking, the writ suggests acts showing the 
obligation and the possibility of fulfilling it and a return pursuing the suggestion 
and traversing it is good: R. v. Hssex Sewers Comrs. (1); R.v. Round (2); Rf. v. 
Williams (8); R. v. Penrice (4). The supposed obligation here is founded on public 
Acts of Parliament, which are cited in the return and of which we are bound to take 
judicial notice. If they show that the company have no longer the power to do the 
act commanded, the writ is bad. What power have the defendants now to purchase 
the lands necessary for making a line of railway of several miles in length? On the 
return to a peremptory mandamus going as is prayed, no excuse can afterwards be 
made and the defendants must implicitly and fully obey it and abide any penalty 
attached to it. Supposing that they were bound to pay any price which might be 
demanded, however exorbitant, can it be reasonable and would it be supposed that 
all the landowners along the line would willingly sell at any price and that none of 
them are under disability to sell? 

Counsel for the Crown contended that the return should have shown an applica- 
tion to all the landowners and a refusal by them; but such a return and the issues 
arising from it, would be highly inconvenient; and if all had promised to sell with- 
out a binding contract having been entered into, they might afterwards have 
changed their minds, and the defendants might be subject to perpetual imprison- 
ment for not doing what the law forbade them to do. It was then said that they 
had violated the Acts of Parliament by not duly completing the whole of the railway 
and that they ought not to be allowed to make objection which amounts to taking 
advantage of their own wrong. However, assuming that they were under the 
obligation contended for and that they are liable to be punished by indictment for a 
breach of it, how can we say that the remedy now is to command them to do what 
they have no longer the power to do, however obedient they may be inclined to be? 

Reliance was very properly placed on R. v. Birmingham and Gloucester Rail. Co. 
(5), which, at first sight, seems an authority in favour of the mandamus; but, when 
properly explained, it will be found, on this point, to be entitled to little weight. 
The great struggle there was whether a turnpike road, when restored, must be made 
as wide as it formerly was. There the notice to do the act had been given as nearly 
as possible to the time of the act to be done, namely, to restore the turnpike road 
to its former width which apparently required no purchase of land either voluntary 
or compulsory. In the present case the prosecutors were guilty of laches by giving 
no notice to do the act until the power of doing it was nearly expired and not apply- 
ing for a mandamus until a considerable time after the power expired. In the 
former case the company might reasonably have been expected to be able to do the 
act without powers for compulsory purchase, but in the present case this is a mere 
impossibility. We, therefore, think, as much on principle as authority, our judg- 
ment must be for the defendants. 

Judgment for defendants. 
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WRIGHT v. MILLS 


[Court or Excueguer (Pollock, C.B., Martin, Bramwell and Watson, BB.), 
May 12, 1859] 


[Reported 4 H. & N. 488; 28 L.J.Ex. 2005 808 Ja OS toe: 
5 Jur.N.S. 771; 7 W.R. 498] 


Time—Judicial act—Dating from earliest moment of day on which done. 

The defendant died about half-past nine in the morning before the judgment 
office was open. As soon as the office was opened on that day the plaintiff 
signed judgment. On a rule obtained to rescind an order of the judge setting 
aside the judgment as irregular, 

Held: the signing of the judgment was a judicial act which must be con- 
sidered to have been done at the earliest period of the day accordingly the death 
of the defendant before the office opened did not invalidate the judgment, and 
the rule must be made absolute. 

R. v. Edwards (1) (1853), 9 Exch. 82, 628, applied. 


Notes. Considered: Marshall v. James (1874), L.R. 9 C.P. 702. Distinguished : 
Clarke v. Bradlaugh (1881), 7 Q.B.D. 151. Considered: Tabernacle Permanent 
Building Society v. Knight, [1892] A.C. 298; Re Warren, Wheeler v. Mills, [1938] 
2 All E.R. 831. Referred to: Migotti v. Colvill (1879), 4 C.P.D. 283. 

As to the rules applicable to fractions of a day in respect of judicial acts, see 37 
Hatssury’s Laws (3rd Edn.) 102; and for cases see 45 Dicst (Repl.) 271, 272. 


Cases referred to: 

(1) BR. v, Edwards (1853), 9 Exch. 32; 1 C.L.R. 706; 28 L.J.Ex. 42; 21 L.1.0.9. 
302; 156 E.R. 14; affirmed sub nom. Edwards v. R. (1854), 9 Exch. 628; 
2C.L.R. 590; 23 L.J.Ex. 165; 23 L.T.0.8. 39; 18 Jur. 384; 2 W.R. 333; 
156 E.R. 268, ix. Ch.; 45 Digest (Repl.) 270, 388. 

(2) Shelley's Case (1581), Moore K.B. 136; 1 Co. Rep. 986; 8 Dyer, 873b; 1 And. 
69; Jenk. 249; 72 H.R. 490; 45 Digest (Repl.) 269, 360. 

(3) Chick v. Smith (1840), 8 Dowl. 337; sub nom. Clinch v. Smith, 4 Jur. 86; 
45 Digest (Repl.) 270, 392. 


Also referred to in argument: 

R. v. Earl (1718), Bunb. 38; 145 E.R. 585; 5 Digest (Repl.) 897, 7457. 

R. v. Crump and Hanbury (1670), cited in Park. at p. 126; 2 Show. at p. 481; 
145 E.R. 7383; 45 Digest (Repl.) 271, 402. 

Clayton’s Case (1585), 5 Co. Rep. 1a; 77 E.R. 48; 45 Digest (Repl.) 255, 220. 

Giles v. Grover (1832), 9 Bing. 128; 6 Bli.N.S. 277; 1 Cl. & Fin. 72; 2 Moo. & S. 
197; 6 E.R. 848, H.L.; 44 Digest (Repl.) 245, 681. 

Thomas v. Desanges (1819), 2 B. & Ald. 586; 106 E.R. 480; 5 Digest (Repl.) 867, 
7284. 


Rule Nisi obtained by the plaintiff to rescind an order of Wiiutams, J., made on 
the application of the personal representative of the defendant, setting aside a 
judgment signed by the plaintiff, and execution upon it. 

The ground of the order was that the defendant had died about half-past nine in 
the morning of May 28, and the judgment had been marked the same day, immedi- 
ately after the office opened, or about a quarter-past eleven. 


Lush, Q.C., for the defendant, showed cause against the rule. 
Malcolm for the plaintiff, supported the rule. 


POLLOCK, C.B.—It appears that the defendant in this case died about half-past 
nine on the morning of May 28, before the judgment office was opened. As soon, 
however, as the office opened, the plaintiff signed judgment. Wruiams, J., made 
an order setting aside the judgment; and on the application of counsel for the 
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plaintiff we granted a rule to show cause why that order should not be rescinded. 
Counsel showing cause against the rule contends that the judgment was improperly 
signed, the defendant being dead at the time. 

All the authorities on the subject are collected in R. v. Edwards (1), and the 
decision of this court, which was afterwards confirmed in the Exchequer Chamber, 
lays down the rule on which this case must be decided. In that case the question 
was whether a fraction of a day could be considered with reference to the time of 
issuing an extent and an adjudication in bankruptcy. This court held (Martin, B., 
dissenting) that the right of the Crown must prevail, and that an act of the Crown 
must prevail, although posterior in point of time to an act done by a subject in an 
earlier period of the day. That decision was confirmed by the unanimous judgment 
of the Court of Exchequer Chamber; but in the judgment which was delivered by 
CoLerIDGE, J., the maxim is not based on the ground that the right of the Crown 
should prevail, but on the broad principle that, whether between the Crown and the 
subject, or between subject and subject, judicial acts must be considered to have 
taken place at the earliest possible period of the day on which they are done, and 
take precedence of all other acts which may occur on the same day, though they 
may precede it in point of time marked by hours and minutes. It was admitted in 
that case that the court will inquire at what time a party did a particular act, and 
take notice of the hour of the day; but the rule is laid down otherwise as regards 
judicial proceedings. Shelley’s Case (2) is there cited, where a recovery suffered 
on the first day of the term was held good, although the party had died that 
morning before the court sat. 

I consider R. v. Edwards (1) is a direct authority which binds us, and it decides 
that when a judicial proceeding takes place it must be considered to have occurred 
at the earliest period of the day. As the signing the judgment in this case was a 
judicial act, it must be considered to have been done at the earliest period of the 
day; and, therefore, the death of the party before the office was opened does not 
invalidate the judgment. Under the old system, a judgment, if signed in term, was 
dated from the first day of term, and if signed out of term, from the first day of the 
preceding term, and in such a case the death of the party before the judgment was 
actually signed would not affect it. The Statute of Frauds altered the law in this 
respect, to prevent lands which had been sold being retrospectively effected by a 
judgment which had no existence when the sale took place. The Statute of Frauds 
provides that a judgment shall operate only from the day on which it was signed, 
and provides that the day on which it is signed shall be marked; but it makes no 
distinction between the hours of the same day. 

In Chick v. Smith (8), a fi. fa., issued after the death of the party, was set 
aside, and we are informed that it was on the authority of that case, Wms, J., 
made the order now in question. It is suggested such a decision is more consistent 
with common sense. It is, of course, desirable that the decision of the court should 
be as consistent as possible with plain common sense; but it is impossible for us to 
overrule what is the established practice, and what must be taken to be the law of 
the land as affecting the right of suitors; if the plaintiff satisfies us that by the 
practice of the courts a judicial act is considered as being done at the earliest 
moment, and is not affected by anything done in the course of the same day, it is 
the right of the suitor that we should decide in accordance with the established 
practice. It may be said that our decision is founded on what is called a fiction, 
but the effect of it is to prevent and render unnecessary inquiries as to the exact 
moment of time at which acts occurred, which would very often be extremely diffi- 
cult or impossible. The rule is now clear that judicial proceeding shall take prece- 
dence, and shall not be defeated by any mere act of the party. It appears to me 
that this rule must be made absolute, on the ground that the judgment was well 
signed, the defendant having been alive on the day on which it was signed. 


MARTIN, B.—I am of the same opinion. When the rule was moved for, I 
thought the case was clearly governed by R. v. Edwards (1). 
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BRAMWELL, B.—I am of the same opinion. That case must decide; the only A 
principle, however, on which the rule ean be supported is, that we must give judicial 
acts precedence. 


WATSON, B., concurred. 
Rule absolute. 


B 


C 
SOMES AND OTHERS v. BRITISH EMPIRE SHIPPING CO. 


[House or Lorps (Lord Cranworth, Lord Wensleydale and Lord Chelmsford), 
July 7, 1860] 


[Reported 8 H.L.Cas. 888; 30 L.J.Q.B. 229: 2 L.T. 547: 
6 JorN.5. 761; 8 WR. 707; 11 HR. 459) D 


Lien—Repairer’s lien—Oosts of repair unpaid—Retention of chattel repaired— 

Right of repairer to expenses of detention. 
No person who, having a lien on a chattel, chooses to keep it for the purpose 

of enforcing his lien can make any claim against the proprietor of the chattel 

for the expenses of its detention. The respondents, who were shipowners, 

sent a ship to the appellants, a firm of shipwrights and dock owners, to be K 

repaired on the terms of paying a certain rate for materials used and from 120 

to 150 guineas for the cost of the graving dock for the job. When the ship was 

repaired the respondents delayed to pay the cost, and the appellants sent notice 

that they would claim £21 per day for the use of the dock until the money was 

paid and the ship removed. In an action by the respondents to recover the 

sum of £567, being the dock charges after the repairs were completed, x 
Held: no person had a right to add to his lien on a chattel a charge for keep- 

ing it until the debt was paid, and, therefore, the appellants had no right at 

common law, nor was it a term to be implied in the contract, to be paid a 

sum per day while the ship was detained by them until the price of repairs 

was paid. 


Notes. Considered: Miedbrodt v. Fitzimon, The Energie (1875), 82 L.T. 579. 
Applied: Bruce v. Hverson (1883), Cab. & El. 18. Distinguished: Twyford v. 
Manchester Corpn., [1946] 1 All E.R. 621. Referred to: Ivens v. Great Western 
Rail. Co. (1889), 58 J.P. 148; Booth Steamship Co., Ltd. v. Cargo Fleet Iron Co., 
[1916-17] All E.R.Rep. 938; Sorrell v. Paget, [1949] 2 All E.R. 609. 

As to extent of lien, see 24 Hatsspury’s Laws (8rd Edn.) 167; and for cases see H 
32 Dicest (Repl.) 295. 


Cases referred to in argument: 
Judson v. Etheridge (1838), 1 Cr. & M. 748; 8 Tyr. 954; 2 L.J.Ex. 300; 149 E.R. 
598; 32 Digest (Repl.) 289, 334. 
Scarfe v. Morgan (1888), 4 M. & W. 270; 1 Horn & H. 292; 7 L.J.Hx. 324; 


2 Jur. 569; 150 E.R. 1430; 82 Digest (Repl.) 272, 183. I 
Chase v. Westmore (1816), 5 M. & 8. 180; 105 E.R. 1016; 32 Digest (Repl.) 260, 
65. 


“Appeal by the defendants, Somes Bros., from a decision of the Court of Exche- 
quer Chamber (Str ALEXANDER Cocksurn, C.J., Witn1ams and Crowner, JJ., 
BRAMWELL, Watson and CHANNELL, BB.), reported E.B. & EH. 367, affirming a 
decision of the Court of Queen’s Bench (Lorp Camppeti, C.J., WicguTman, ERLE 


and Crompton, JJ.), reported E.B. & E. 858, on a Special Case stated by order of 
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Ertx, J., in an action for money had and received in which the plaintiffs, the 
British Empire Shipping Co., claimed to recover back the sum of £567 paid under 
protest, and which action except as to that item was referred to arbitration. 

The respondents, the British Empire Shipping Co., being the owners of the 
ship British Empire, negotiated with the appellants, Somes Bros., who were ship- 
wrights, having a dock and shipyard at Blackwall, for the repair of the ship. In 
answer to the inquiries of the respondents the appellants stated the several prices 
that would be charged for the materials employed in the repair of the ship, and 
that the cost of the use of their graving dock for the job would be from 120 to 150 
suineas. The respondents on Sept. 1, 1856, sent the ship to be repaired on the 
terms stated by the appellants, who accordingly took the ship into their dock, and 
by the orders of the company executed extensive repairs of the ship. 

The repairs were complete, and the ship would have been ready to go out of dock 
in the early part of November, 1856, but the respondents were not then ready to 
pay the appellants’ charges for the repairs. The respondents offered to give the 
appellants bills of exchange for their charges for the repairs, which offer was 
declined, and with a view to enabling the respondents to propose some other way 
of payment, they requested the appellants to send them a proximate account of 
what would be coming due to the appellants, including a charge for the hire of the 
dock, which account was sent. 

Some negotiation then took place with reference to the payment of the appellants’ 
charges, in the course of which the appellants informed the respondents that they 
should expect the amount of their charges to be either paid in cash or secured by a 
mortgage of the ship before the ship left their dock. The respondents, not having 
made any arrangements for paying the appellants’ charges, and not having granted 
the mortgage, the appellants on Nov. 25, 1856, gave notice to the respondents that 
they should charge them £21 a day for the hire of the dock. It was admitted that 
this sum was a reasonable charge, but if too much, it might be reduced by the arbi- 
trator. The respondents then proposed to refer the amount of the charges to arbi- 
tration. Such proposal the appellants declined, and the respondents promised to 
grant a mortgage, but did not do so. They also promised to pay the charges of the 
appellants in cash, which was not done. 

On Dec. 18, 1856, Cotterill & Sons, the respondents’ solicitors, sent the following 
letter to the appellants : 

‘‘Gentlemen,—On behalf of the British Empire Shipping Co. (Ltd.), we 
hereby give you notice with reference to your claim for repairs done upon and 
to the ship British Empire, and your refusal to deliver up the said ship, that 
we, on behalf of the said company, are prepared to pay you whatever sum you 
demand under protest, and for the sole purpose of obtaining delivery and pos- 
session of the said ship, and that the said company will take such steps as they 
may be advised to recover re-payment of such sum as may be so paid or any part 
thereof, as also such damages as the said company may have sustained or may 
hereafter sustain by reason of your retention of, and refusal to deliver up, the 
said ship. Awaiting to hear from you when you will be prepared to deliver up 
the said ship and the amount you claim. We are, etc. 


b] 


CoTTeRILL & Sons.’ 
The same day the following reply was sent: 


‘‘Dear Sirs,—In reference to your note this day delivered to my clients, 
Messrs. Somes, I beg to reiterate to you that they have been always willing 
and ready to deliver up the vessel upon payment of their just demand, and they 
have afforded you every opportunity for settlement in their power. The full 
amount of their claim being partially dependent upon the period the ship may 
remain in the dock, their account requires of course to be made up accordingly. 
I understand that the tides will not suit for undocking this large vessel before 
Wednesday next, and you shall be furnished tomorrow with the total amount 
which will be claimed as due to that time, including the charge for undocking, 
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etc., and to ensure due preparations being made for that day, in case the tide 


will suit, it will be expedient for your clients to pay the amount not later than 
Monday next.—I am, etc., Epw. Saxton.” 


On Dec. 19 a complete account of the charges was sent, amounting to £8,816 15s. 2d. 
In this account were contained the following charges : 
EELS, GU Ty SOU Ah ons Arts, oa eee ee ae eee £100 0 D 
And dock dues Nov. 27 to Dec. 29, 27 GAYS) AU Cae wiecsnsseoreos 567 0 0” 


The respondents, on Dec. 22 paid the sum of £8,816 15s. 2d. comprising these items, 
and the ship was taken out of the appellants’ dock on Dec. 24. 

The present action was brought by the respondents for money had and received, 
to recover back so much of the sum of £8,816 15s. 2d., aS was in excess of the sum 
for which the appellants, Somes Bros., had a right to detain the ship; the respon- 
dents contending that the appellants’ charge for the work was excessive, and that 
they had no right to detain the ship for anything but what was really due on a 
quantum meruit for work, labour, and materials. By order of Eruz, J., a Case 
was stated as to the allowance or disallowance of the item of £567 , claimed in the 
account for the occupation of the dock from Nov. 27 to Dec. 24, during which period 
the ship was detained under the appellants’ claim of lien. The respondents con- 
tended that the appellants had no right to detain the ship for any expense incurred 
or inconvenience sustained by the appellants when enforcing their lien in the 
circumstances described, and that what was paid in respect of this item to obtain 
possession of the ship was money extorted from them by the appellants. They 
further contended that even if the appellants were entitled to detain the ship for 
something in respect of this item £21 a day was excessive in amount. Neverthe- 
less, for the purpose of this Case, and for such purpose only, it was to be assumed 
that the sum of £21 per day was a reasonable charge. The question for the opinion 
of the court was whether the appellants were entitled to retain the sum paid to them 
in respect of this item of £567 on the above assumption. 

The Court of Queen’s Bench was of opinion that the appellants were not entitled 
to retain the sum of £524 9s. 6d. The Court of Exchequer Chamber affirmed this 
judgment. The appellants appealed. 


M. Smith, Q.C., and T. Jones for the appellants. 
Bovill, Q.C., and Honyman for the respondents. 


LORD CRANWORTH, stated the facts, as set out above, and continued: The 
question in this case is whether, on the whole of the correspondence and that which 
took place before the repairs were completed as well as that which took place after- 
wards, it is a fair inference that there was a contract on the part of the respondents 
to pay a reasonable sum for the use of the dock, provided the ship was left there 
after the repairs were completed. It was admitted that although, where goods are 
delivered to have any work done on them—and of course, among other things, a 
ship to have great repairs done on it—the person doing those repairs has a lien on 
the goods for the amount of the sum charged, yet that is confined to a lien for the 
amount of the sum charged, and the party doing the repairs cannot say, ‘‘I will add 
to this lien a charge for the use of my dock while I am keeping the goods (in this 
case the ship) not for your benefit, but for my own.’’ If not admitted it must be 
taken to be now decided that, at common law, there is no right to such a demand, 
and the question to be considered is this: Aye or no, do the letters which are in 
evidence, and which constitute part of the case, show that there was a special con- 
tract to give such a lien? That is attempted to be deduced mainly from the first 
letter to which I have referred, which gives a sort of rough estimate, and states that 
the cost of use of the graving dock for the job will be from 120 guineas to 150 
guineas; and further from the letter subsequently written on Nov. 25, after 
the repairs had been done, in which the appellants, the persons who had done the 
repairs, state: ‘“We also give you notice that we shall charge the owners of the 
ship £21, per diem for the hire of our dry dock from the time our account was 
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delivered.’ However, they modify that afterwards; they do not charge it from the 
time the account was delivered, but charge it from the time when this notice had 
been given. 

It is admitted this sum would not have been an unreasonable sum if it was a 
matter in respect of which such a lien could be claimed; but first the Court of 
Queen’s Bench unanimously, and afterwards the Court of Exchequer Chamber 
unanimously, held that there was no such contract to be inferred from anything 
that had passed between the parties. Those courts gave, however, no opinion as to 
what would have been the right of the appellants if they had claimed no lien, but 
had said to the respondents when the repairs were completed, ‘‘Your ship is fit to 
be taken away; it incumbers our dock and you must take it away,’’ but had left it 
an unreasonable time, namely, twenty-seven days occupying the dock. Neither 
court has expressed an opinion as to whether there might not have been, by natural 
inference, an obligation on the part of the owners to pay a reasonable sum for the 
use of the dock for the time that she was so improperly left there. However, the 
question is only this, whether the appellants, retaining the ship, not for the benefit 
of owners but for their own benefit, in order the better to enforce the payment of 
their demand, could then say, ‘‘We will add our demand for the use of the dock 
during that time to our lien for the repairs.’’ The Courts of Queen’s Bench and 
Exchequer Chamber held, and I humbly submit to your Lordships perfectly cor- 
rectly held, that they had no such right. 

Then, a point has been raised here which I think was also raised in the courts 
below, although it does not appear in the report of the judgment, that even sup- 
posing the appellants had no right to add to their lien this extra sum of £567 for 
the use of their dock, it is yet to be questioned whether it was correct on the part 
of the respondents to say: ‘‘What is the whole amount of your demand? £8,816 
odd. Well, we pay it to you, but remember, whatever portion of your demand you 
are wrongfully taking we shall seek to recover back again;’’ and whether, when 
there was an improper claim made, they ought not themselves to have found what 
was the right sum, and to have tendered that in order to make the appellants (as it 
was called in the argument) wrongdoers. In my opinion, the appellants must, for 
this purpose, be considered wrongdoers from the very moment when they said, ‘‘We 
will not give you up your ship till you pay something ultra that which you are 
bound to pay.’’ It does not lie in their mouths to say that it was wrong on the 
part of the shipowners to pay a sum demanded by the appellants, but which they 
had no right to demand. It is impossible to contend that any such argument can 
lie in their mouths. Therefore, whether this point was argued below or not is 
immaterial—it does not seem to me to vary the case. I shall, therefore, move that 
the judgment of the court below be affirmed. 


LORD WENSLEYDALE.—I am entirely of the same opinion. Two principal 
points have been made in this case. The first is, whether, if a person who has a 
lien on any chattel choose to keep it for the purpose of enforcing his lien, he can 
make any claim against the proprietor of that chattel for so keeping it. No 
authority can be found for such a proposition, and I am clearly of opinion that no 
person has by law a right to add to his lien on a chattel a charge for keeping it till 
the debt is paid; that is, in truth, keeping it for his own benefit, not for the benefit 
of the person whose chattel is in his possession. That was the opinion of all the 
judges of the Courts of Queen’s Bench and Exchequer Chamber, and I. think their 
opinion is perfectly right. 

The second point which has been made is, that from the circumstances of this 
case, there is a contract to pay not merely for the completion of the ship, not merely 
for the repairing job, but a contract to pay for the hire of the dock for so long a 
time as the vessel should be there. We are at liberty to draw such inferences as 
we think ought to be drawn from the facts, and I am clearly of opinion that no such 
inference can be drawn in this case. The only foundation for it is, that after the 
appellants sent their estimate for the necessary repairs of the ship, the respondents 
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sent by their agent a request that they would give the particulars of what they A 
would charge for each article: and they write to say: 


Your calculations to repair the ship British Empire and Mr. Preston’s letter 
dated 16th, have been duly laid before the directors, when the suggestion of 
Mr. Preston not to repair the ship by contract was duly considered. They now 
request me to ascertain at what price you would furnish the materials we 
should require to complete the repairs, viz., pitch, pine, yellow pine, American B 
elm per cubic foot, oakum, pitch per ewt., iron work .. [and] graving dock 
charges when you can take her in depth of water next week.”’ 


In answer to that inquiry a letter was written by the appellants, from which it is 
said there is to be implied a demand on their part and a consequent contract, for 
the hire of the dock independently of the charge for the repairing job for so long a 
time as the ship shall remain in the dock. I think it is perfectly clear that that 
letter can imply no such contract. The answer to that inquiry states in detail the 
price of American red elm, and so on, and then it concludes thus: ‘‘The cost of 
using the graving dock for the job will be from 120 to 150 guineas ;’’ that is to say, 
‘‘we cannot calculate precisely the length of time that it will require to use the 
dock for making the repairs, and, therefore, we make a sort of calculation, and the 
gross sum it will probably cost will be 120 to 150 guineas.’’ There is no statement 
that the owners are to pay £21 a day for the time that the vessel should remain 
there; and it would be quite absurd that if a person employed another to repair a 
ship, he would be considered as undertaking to pay so much a day for whatever 
length of time may be consumed in making the repairs. There is nothing in any 
part of the correspondence that leads to that conclusion. I am, therefore, clearly E 
of opinion that there is not made out here an agreement on the part of the respon- 
dents to pay the appellants the cost of the hire of the graving dock. 

Then it was objected that there was no particular time at which it can be said 
that the appellants were wrongdoers in refusing to deliver’ up the vessel. They 
send in their bill, including in their charges the sum of £567 for the time the vessel 
had actually been in the dock, and then objections were made to that charge. EF 
Then on behalf of the appellants a letter is written to the respondents on Dec. 13, 
1856, in these terms: ‘‘The full amount of their claim’’ (that is, the claim for the 
job) being partially dependent upon the period the ship may remain in their dock 
(that is, without reference to the repairs), their account requires of course to be 
made up accordingly’’; that is, the charge for whatever length of time the ship is 
in the dock. Then on the following day a letter is written, saying that they shall 
make the claim altogether of £8,816 15s. 2d.; that includes this claim of £567 for 
the use of the dock. Then the respondents say : 


‘“We pay under protest and for the sole purpose of obtaining delivery and 
possession of the ship British Empire; and we hereby further give you notice 

that the company will take such steps as they may be advised to recover repay- 
ment of the said sum of £8,816 15s. 2d., or any part thereof, as also such H. 
damages as the said company may have sustained, or may hereafter sustain, 

by reason of your refusal to deliver up the said ship.” 


That sum was paid under protest, and it includes the sum of £567, to which the 
appellants had no right by common law, and no right by contract. Therefore, I am 
clearly of opinion that in this case they have made a demand which they had no 
right to make, for keeping possession of the ship till their charge for dock hire was 
paid. They have by these means obtained money which they had no right to obtain, 
and consequently an action for money had and received will lie. 


LORD CHELMSFORD. —I entirely agree in the opinions expressed by my noble 
and learned friends, and as they have gone so fully into the case, I think it quite 
unnecessary for me to add anything. 

Appeal dismissed, 
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FRANKLIN v. SOUTH EASTERN RAIL. CO. 


[Court or Excurguer (Pollock, C.B., Martin, Bramwell and Channell, BB.), 
April 22, May 7, 1858] 
[Reported 8 H. & N. 211; 81 L.T.0O.S. 154; 4 Jur.N.S. 565; 
6. Wik. 5785407 2. AaB) 


Fatal Accident—Damages—Measure—Expectation of pecuniary benefit from con- 
tinuance of life. 

Under the Fatal Accidents Act, 1846, damages are not to be given as a 
solatium or merely in respect of the loss of a legal right. They should be calcu- 
lated with reference to the amount of a reasonable expectation of pecuniary 
benefit from the continuance of the life. 


Notes. The class of persons for whose benefit or by whom an action may be 
brought under the Fatal Accidents Act, 1846, has been enlarged by the Fatal Acci- 
dents Act, 1959 (89 Hautssury’s Strarutes (2nd Edn.) 941). 

Followed: Dalton v. South Eastern Rail. Co. (1858), 4 C.B.N.S. 296. Con- 
sidered: Pym v. Great Northern Rail. Co., [1861-73] All E.R.Rep. 180; Bradburn 
v. Great Western Rail. Co. [1874-80] All E.R.Rep. 195; Taff Vale Rail. Co. v. 
Jenkins, [1911-13] All E.R.Rep. 160; Berry v. Humm, [1915] 1 K.B. 627. Bur- 
gess v. Florence Nightingale Hospital for Gentlewomen Management Committee, 
[1955] 1 All E.R. 511; Malyon v. Plummer, [1963] 2 All E.R. 3844, Referred to: 
Sykes v. North Eastern Rail. Co. (1875), 44 L.J.C.P. 191; Hetherington v. North 
Eastern Rail. Co, (1882), 830 W.R. 797. 

As to negligence causing death, see 28 Hatspury’s Laws (8rd Edn.) 384-40; as to 
damages for negligence, see ibid. 96-106; and for cases see 86 Digest (Repl.) 213 et 
seq. For the Fatal Accidents Act, 1846, see 17 Haussury’s Srarures (2nd Edn.) 4. 


Case referred to: 
(1) Blake v. Midland Rail. Co. (1852), 18 Q.B. 98; 21 L.J.Q.B. 233; 18 L.T.O.S. 
330; 16 Jur. 562; 118 E.R. 35; 36 Digest (Repl.) 221, 1176. 


Rule Nisi obtained by the defendants to enter a nonsuit or for a new trial in an 
action brought by the plaintiff, as administrator of his son, under the Fatal 
Accidents Act, 1846 (Lord Campbell’s Act), to recover compensation in consequence 
of his son having lost his life by the negligence of the defendants. 

At the trial before Bramwett, B., it appeared that the plaintiff was a night 
porter at St. Thomas’s Hospital, and one of his duties was to carry up coals to the 
different wards, for which he received 3s. 6d. a week, but in consequence of his 
age and infirmities he became unable to do this himself, and for a year and a half 
previous to his son’s death the son had been in the habit of coming from time to 
time to do it for him, the 3s. 6d. per week being still paid to the plaintiff; there was 
also some evidence of the son having occasionally assisted the father with small 
presents. The judge left it to the jury to say whether the plaintiff had any reason- 
able expectation of benefit from the continuance of his son’s life, and if so, to what 
extent. The jury were of opinion that he had, and, accordingly, returned a verdict 
for the plaintiff, with damages £75, and leave was reserved to the defendants to 
move to enter a nonsuit if the court should be of opinion that the action was not 
maintainable. The defendants obtained a rule nisi accordingly on the ground that 
the damages were excessive. : 


G. Francis for the plaintiff, showed cause against the rule. 
Edwin James, Q.C. (Petersdorff with him), for the defendants, supported the rule. 


Cur. adv. vult. 


May 7, 1858. POLLOCK, C.B., delivered the following judgment of the court.— 
This was an application to enter a nonsuit, or for a new trial on the ground of 
excessive damages. The contention of the defendants was, that they were not 
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liable for any damage, except legal pecuniary damage; and that, if the defendants 
were liable, the damages were excessive. The plaintiff, as administrator of his 
son, sued under the Fatal Accidents Act, 1846, and he claimed that in consequence 
of the negligence of the defendants his son’s death had been caused; and the ques- 
tion was whether he was entitled to maintain the action, it being contended that 
it was necessary that the plaintiff should show a legal damage, and that on the 
evidence he had not shown any. 

The statute does not in terms say on what principle the action given is to be 
maintainable, nor on what principle the damages are to be assessed; and the only 
way to ascertain what the principle is to be referred to, or to which we are to give 
effect, is to show what it does not mean for the purpose of ascertaining what it 
does mean. It is clear that the damages must be shown, for the jury are to give 
such damages as they think proportionate to the injury. It has been held that 
these damages are not to be given as a solatium, but are to be given in reference 
to pecuniary loss: see Blake v. Midland Rail. Co. (1). It is also clear that the 
damages are not to be given merely in reference to the loss of a legal right, where 
they are to be distributed between relations only, and not to all individuals sustain- 
ing such a loss; and, accordingly, the practice has been, not to ascertain what 
benefit could have been enforced by the claimants had the deceased lived, and give 
damage limited thereby. If, then, the damages are not to be calculated on either 
of these principles, nothing remains except that they should be calculated in refer- 
ence to a reasonable expectation of pecuniary benefit, either of a right or otherwise, 
from the continuance of the life. 

No doubt the manner in which the action has been held sustainable with refer- 
ence to a wife or children, where the husband or the father might undoubtedly have 
exercised considerable judgment as to what he would do, and where he was under 
no legal obligation of doing it, for which the jury have undoubtedly, with the full 
sanction of all the courts, given liberal compensation. Whether the plaintiff had 
any such reasonable expectation of benefit from the continuance of his son’s life, and, 
if so, to what extent, were the questions left in this case to the jury. The proper 
question then was left, if there was any evidence in support of the affirmative of 
it, and we think that there was. The plaintiff was old and infirm; the son was 
young, earning good wages, and apparently well disposed to assist his father, 
as, in fact, he had so assisted him to the extent of 3s. 6d. a week. We do not see 
that it is necessary that actual benefit should have been derived; reasonable expec- 
tation is enough, and such reasonable expectation might well exist, though when, 
the father not being actually in need, the son had never done anything for him. On 
the other hand, the jury ought not to make a mere guess in the matter, but ought 
to be reasonably satisfied that there has been a loss of a reasonable expectation of 
a sensible and pecuniary benefit. 

We think, therefore, the action is maintainable; but it appearing to us that the 
damages are excessive, we think that there ought to be a new trial. 


Rule absolute for new trial. 
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UPTON v. TOWNEND 


[Court or Common Preas (Jervis, C.J., Williams, Crowder and Willes, JJ.), 


November 8, 9, 1855] 


pheported..17 C.B. 30; 25. 1,.30.P. 44; 26 LeI.0.S8. 6; 
19 J.P. 775; 1 Jur.N.S. 1089; 4 W.R. 56; 189 E.R. 976] 


Landlord and Tenant—Eviction—Act done by landlord with intention of depriv- 


ing tenant of enjoyment of demised premises—Re-building of premises— 

Tenant deprived of part. 

Although the word ‘“‘eviction’’ was at one time used to denote an expulsion 
from property by the assertion of a title paramount or by process of law, the 
term is now applied to every class of expulsion, and may be taken to mean, 
not a mere trespass and nothing more, but something of a grave and permanent 
character done by the landlord with the intention of depriving the tenant of the 
enjoyment of the demised premises. The question whether or not there has 
been an eviction, therefore, depends on the circumstances of the case and is 
a question of fact. 

The tenant of premises, which he had sublet, concurred with the landlord in 
their being re-built after a fire in such a way that the sub-tenant was deprived 
of part of the land sub-demised to him. 

Held: the tenant had done an act of a permanent character, without the 
assent of the sub-tenant, which showed an intention to oust him from the 
demised premises; accordingly, he must be taken to have evicted the sub- 
tenant and a claim by him for subsequent rent failed. 


Notes. Applied: Crown [ands Comrs. v. Page, [1960] 2 All E.R. 726.  Re- 


ferred to: Williams v. Hayward (1859), 1 HE. & E. 1040; Matthey v. Curling, [1922] 
All Ei.R.Rep. 1. 


As to the eviction of a tenant, see 23 Hatspury’s Laws (8rd Edn.) 551-553 and 


]* 558; and for cases see 381 Dicest (Repl.) 273 et seq. 


H 


Cases referred to: 


(1) Smith v. Raleigh (1814), 8 Camp. 513, N.P.; 31 Digest (Repl.) 276, 4100. 

(2) Hunt v. Cope (1775), 1 Cowp. 242; 98 E.R. 1065; 31 Digest (Repl.) 274, 
4071. 

(3) Hall v. Burgess (1826), 5 B. & C. 882; 8 Dow. & Ry.K.B. 67; 4 L.T.0.8.K.B. 
172; 108 E.R. 124; 31 Digest (Repl.) 312, 4494. 

(4) Burn v. Phelps (1815), 1 Stark. 94, N.P.; 31 Digest (Repl.), 276, 4095. 

(5) Cibel and Hills Case (1588), 1 Leon. 110; 74 1..R. 102; 31 Digest (Repl.) 
276, 4097. 


Also referred to in argument: 


Doe d. Palk v. Marghetti (1831), 1 B. & Ad. 715; 9 L.J.0.S.K.B. 126; 109 E.R. 
953; 31 Digest (Repl.) 587, 7069. 

Baker v. Holtpzaffell (1811), 4 Taunt. 45; 128 H.R. 244; 31 Digest (Repl.) 279, 
4132. 

Izon v. Gorton (1889), 5 Bing.N.C. 501; 2 Arn. 89; 7 Scott, 537; 8 L.J.C.P. 272; 
8 Jur. 653; 182 E.R. 1193; 81 Digest (Repl.) 279, 4135. 

Shaw v. Kay (1847), 1 Exch. 412; 17 L.J.Ex. 17; 154 E.R. 175; 81 Digest (Repl.) 
850, 4806. 

Hodgkins v. Thornbury (1675), 1 I'reem.K.B. 417; 38 Keb. 557; 2 Lev. 143; Pell. 
141; 1 Vent. 276; 89 X.R. 810; 31 Digest (Repl.) 276, 4094. 

Roper v. Lloyd (1681), T.Jo. 148; 84 E.R. 1190; 31 Digest (Repl.) 274, 4070. 

Cherbourn v. Rye (1594), Cro. Eliz. 341; 78 E.R. 590; 31 Digest (Repl.) 281; 
4159. 

Tomlinson v. Day (1821), 2 Brod. & Bing. 680; 5 Moore, C.P. 558; 129 E.R. 
1128; 31 Digest (Repl.) 310, 4476. 
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Bushell v. Lechmore (1698), 1 Ld. Raym. 869; 91 E.R. 1144; 31 Digest (Repl.) 
273, 4061. 

Reynolds v. Buckle (1620), Hob. 326; 80 H.R. 468; 81 Digest (Repl.) 274, 4073. 

Hart v. Windsor (1844), 12 M. & W. 68; 18 L.J.Ex. 129; 8 Jur. 150; 152 E.R. 
1114; 31 Digest (Repl.) 280, 4151. 


Action in which the plaintiff, as landlord, claimed rent from the defendant, the 
tenant, under agreements of May 30, 1846, and April 18, 1849. 
By the particulars endorsed on the writ, the plaintiff claimed : 


1854. June 24. Half-year’s rent to this day, of warehouse on the BRS di, 
ground-floor and basement of house, No. 5, Bread $ 115 0 O 

Street, Cheapside, in the city of London. 
1854. June 24. Half-year’s rent to this day, of warehouse on the 30° 0 0 
first-floor of the same house. Pie 
145 0 O 


Declaration for money payable for use and occupation of premises and on accounts 
stated. The defendant pleaded as to £72 10s., payment into court, and, as to the 
residue, a denial of the debt. The plaintiff accepted payment in satisfaction pro 
tanto, and joined issue as to the residue. 

The action was tried on Dec. 18, 1854, at Guildhall, before Jervis, C.J., when a 
verdict was found for plaintiff for damages, £72 10s., subject to a Case stated for 
the opinion of the court whether the plaintiff was entitled to recover the further sum 
of £72 10s. or any part of it. 

On Dec. 1, 1836, the Goldsmiths’ Company being seised in fee of the tenements 
hereinafter mentioned, by indenture demised to the plaintiff for twenty-one years 
from Mar. 25, 1836, the house and premises No. 5, Bread Street, London, subject 
to the annual rent of £270 12s. 6d., payable quarterly on the usual days, and to 
payments to the company on Mar. 25 each year of certain money for fire insurance. 
The company covenanted to keep in force insurance to the amount of £2,500 
against loss or damage by fire, and that, in the event of such loss or damage, the 
sums payable in respect thereof under the insurance, were to be applied towards 
rebuilding and repairing. On May 30, 1846, the plaintiff demised to the defendant 
for seven years from Mar. 25, 1846, all those warehouses, etc., on the ground-floor 
and basement of No. 5, Bread Street, at a rent of £230, payable quarterly. On 
April 18, 1849, by a memorandum in writing subscribed by the plaintiff and the 
defendant, the plaintiff agreed to let to the defendant the first-floor front warehouse 
or room of No. 5 for three years from Lady Day, 1849, and so on for so long as 
both parties should agree, at a rent of £60 payable quarterly, and at the expiration 
of the lease already granted to the defendant of the ground-floor and basement 
warehouses, to grant a lease of the first-floor front room for such term as plaintiff 
had agreed to do by the lease dated May 30, 1846, at the rent of £60 per annum. 
On Sept. 25, 1852, the defendant, by notice in writing, required the plaintiff to execute 
to the defendant, on or before Mar. 25 then next, a new lease of the premises 
demised by indenture of May 30, 1846. After the expiration of the term granted 
by the lease of May 380, 1846, the defendant continued in possession of the premises 
thereby demised, and of the premises agreed to be let by the memorandum of April 
18, 1849, and the defendant continued to pay and the plaintiff to accept rent for the 
two sets of premises. At the time of the fire hereinafter mentioned, the plaintiff 
was the tenant from the Goldsmiths’ Company, of the house No. 43, Bread Street, 
adjoining No. 5, under a demise made to one Francis Nalder, of date June 14, 1849, 
for a term unexpired at the time of the fire. 

On Dec. 31, 1853, No. 5 and the adjoining building No. 4} were wholly consumed 
by fire with the exception of the larger portion of the party-wall separating No. 44 
and the premises occupied by the defendant. The Goldsmiths’ Company signified 
their intention to rebuild, the rebuilding was proceeded with, and it was completed 
in December, 1854. On May 4, 1854, by an agreement made between Philip 
Hardwick, the architect for the company, and the plaintiff, Hardwick agreed that 


re) 
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as soon as the building should be completed, the company would demise to the 
plaintiff all that plot of ground situate on the western side of Bread Street, as 
described in the plan attached to the agreement, together with the messuage and 
premises intended to be built thereon as thereinafter mentioned for 24 years from 
Lady Day, 1854, at the yearly rent of £270 12s. 6d. for the first three years, and 
the yearly rent of £500 for the residue of the term. Hardwick further agreed within 
the first year of the term to erect two warehouses according to the plans and specifi- 
cations signed by him and the plaintiff. The plot of ground mentioned in the 
agreement comprised the ground formerly covered by Nos. 44 and 5 Bread Street. 
After that agreement, and before June 24, 1854, Hardwick pulled down what 
remained of the party-wall which divided No. 44 from the premises occupied by 
the defendant, and built on the sites formerly occupied by Nos. 44 and 5, the two 
new warehouses. On May 4, 1854, the plaintiff surrendered to the company all the 
premises described by the indenture of Dec. 1, 1836, and on Oct. 19, 1854, the com- 
pany demised to the plaintiff for twenty-four years from Mar. 25, 1854, at a rent of 
£270 12s. 6d., for the first three years of the term, and £500 for the remaining 
twenty-one years, the two new warehouses. The defendant never authorised or 
consented to the plan signed by the plaintiff and Hardwick, which in fact resulted 
in his being deprived of part of the premises demised to him, or the agreement of 
May 4, 1854, or the lease of Oct. 19, 1854, and had not since the fire occupied any 
part of the premises held by him under the lease of May 30, 1846 and agreement of 
April 18, 1849. On June 7, 1854, his attorney wrote to the plaintiff protesting that 
the new premises would be altogether different from those leased by him to the 
defendant, and threatening legal proceedings. The defendant had not paid any 
rent except the sum of £72 10s. paid into court and considered as satisfying the 
quarterly payments due on Mar. 25, 1854. 

On May 28, 1854, the plaintiff entered into an agreement by which he agreed to 
let the two new warehouses—the new No. 5 Bread Street—to T. and M. Hutchinson 
& Spiller for three years from Sept. 29, 1854, at a rent of £530. 


Henderson for the plaintiff. 
Serjt. Byles and Honeyman for the defendant. 


Cur. adv. vult. 


Nov. 9, 1855. JERVIS, C.J.—I am of opinion that there must be judgment for 
the defendant. The view the court takes of the question of eviction renders it un- 
necessary to express any opinion as to the effect of the surrender, or upon the other 
matters which have been suggested in the course of the arguments. The simple 
question, then, is whether there was an eviction by Upton of Townend, the tenant, 
from a part of the premises demised, before June 24, 1854, so as to operate a 
suspension of the rent. It is not denied that an eviction of the tenant from a part 
of the demised premises is for the present purpose the same as an eviction from 
the whole. In dealing with the question whether there has in this case been an 
eviction in fact, and whether the plaintiff was a party to it, we are by the con- 
cession of the parties put in the position of a jury, and are at liberty to draw such 
inferences of fact from the circumstances stated as a jury would be warranted in 
drawing. 

It is extremely difficult at the present day to define with technical accuracy what 
is an eviction. Latterly, the word has been used to denote that which formerly it 
was not intended to express. In the language of pleading the party evicted was said 
to be expelled, amoved, and put out. The word eviction—from evincere, to evict, 
to dispossess by a judicial course—was formerly used to denote an expulsion by 
the assertion of a title paramount and by process of law. But that sort of eviction 
is not necessary to constitute a suspension of the rent, because it is now well settled, 
that, if the tenant loses the benefit of the enjoyment of any portion of the demised 
premises, by the act of the landlord, the rent is thereby suspended. The term 
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‘eviction’? is now popularly applied to every class of expulsion or amotion. 
Getting rid thus of the old notion of eviction, I think it may now be taken to mean 
this—not a mere trespass and nothing more, but something of a grave and per- 
manent character done by the landlord with the intention of depriving the tenant 
of the enjoyment of the demised premises. If that may in law amount to an evic- 
tion, the jury would very naturally cut the knot by finding whether or not the act 
done by the landlord is of that character and done with that intention. 

Smith v. Raleigh (1), in its circumstances, approaches very nearly to the present 
case. There the tenant railed off a portion of the garden which had been demised 
with the house at one entire rent for the purpose of erecting a building for the 
accommodation of his other tenants, and it was held to amount to an eviction. 
There, as here it has been suggested, the tenant might have taken down the railing, 
and rased the building—treating the landlord’s act as a mere trespass. But, inas- 
much as it was done with the intention of permanently depriving the tenant of the 
enjoyment of a portion of the subject-matter of the demise, and the rent issuing 
out of the whole, the entire rent was suspended by the landlord’s act of withdrawing 
a portion from the tenant’s occupation. So, Hunt v. Cope (2), where the question 
arose upon the form of pleading, shows to a certain extent that, if the facts there 
relied on had been pleaded in a technical form as an eviction, it would have gone 
to the jury, and they would have said whether or not the circumstances did amount 
to an eviction. The question, therefore, of eviction or no eviction depends upon 
the circumstances, and is in all cases to be decided by the jury. 

Sitting here with the power to draw inferences as a jury would, I can entertain 
no doubt in the present case. The defendant has, it is suggested, less com- 
modious premises than he had before. Be it so: the landlord had no right to give 
him a less space than he had before. The tenant might very well say: ‘‘I am 
entitled to have the thing which was originally demised to me, neither more nor 
less; and, as you have deprived me of that, I am exonerated from my tenancy.’’ 
In his case, therefore, there can be no question that there has been an ouster in 
fact from a portion of the thing demised. 

The only remaining question is whether the plaintiff has by his conduct made 
himself a party to that which in point of fact amounts to an eviction and that, I 
think, admits of no doubt. It appears from the Case that the Goldsmiths’ Com- 
pany had entered into a covenant with the plaintiff to let to him certain premises 
which comprised those which were subsequently underlet to the defendant, and 
also covenanted to insure the premises in a certain sum, and to re-build them in 
the event of their destruction by fire. As between the plaintiff and the Goldsmiths’ 
Company, therefore, the effect of the covenant was, to enable the plaintiff to 
compel the company to restore the buildings exactly as they stood before. We may 
assume that the parties—that is, the plaintiff and the company’s representative— 
met for the purpose of ascertaining in what manner that should be done; that the 
matter was discussed between them; and that the plaintiff, the only person who 
could compel the company to restore the premises as they were, authorised them 
to deviate from the original plan. He must, therefore, be taken to have constituted 
the company his agents for the purpose of re-building in the form so agreed upon. 


On May 23, 1854, the plaintiff entered into an agreement to let the new premises: 


to Hutchinsons & Spiller. This clearly was an act of a permanent character done 
by the landlord without the assent of the tenant, showing an intention to oust him 
from the possession of the premises. As matter of fact, therefore, it seems to me 
that there is enough to satisfy us that there has been an eviction of the tenants, 
with the consent and procurement of the landlord so as to disentitle the latter to 
maintain this action, and, consequently, I am of opinion that our judgment must 


be for the defendant. 


WILLIAMS, J.—I am entirely of the same opinion. As to the last point, I 
agree with the observations of my Lord, and do not think it necessary to add any- 
thing. Assuming that the acts done by Mr. Hardwick, the architect of the Gold- 








ky 
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smiths’ Company are identical with the acts of the plaintiff, the question is nar- 
rowed to the inquiry whether those acts amount to an eviction of part of the 
demised premises, so as to operate a suspension of the rent. It appears to me that 
they do. 

Considering how frequently transactions of this sort are taking place, it is some- 
what remarkable that so little is to be found in the books upon the subject of 
eviction. There clearly are some acts of interference by the landlord with the 
tenant’s enjoyment of the premises which do not amount to an eviction, but which 
may be either mere acts of trespass or eviction according to the intention with 
which they are done. If those acts amount to a clear indication of intention on the 
landlord’s part that the tenant shall no longer continue to hold the premises, they 
would constitute an eviction. 

We have been much pressed by counsel for the plaintiff, in the course of the 
argument, with a reference to the state of things at the time the acts here com- 
plained of were done, viz., that the premises had been burnt down, and were 
incapable of any beneficial occupation. But it must be borne in mind that it is the 
plaintiff who has to make out that he is entitled to maintain an action for use and 
occupation. There has been no actual occupation, and the question is whether 
there has been an eviction with respect to the tenant’s constructive occupation. 
In Hall v. Burgess (8), a tenant from year to year, at a rent payable half-yearly, 
without giving any notice to the landlord, quitted the premises at the expiration of 
the current year. Before the next half year expired the landlord let the premises 
to another tenant, who occupied the same. It was held, that the landlord was not 
entitled to recover rent from the first tenant from the expiration of the current 
year, when he quitted the premises, to the time when the landlord re-let the same 
to the second tenant. Hozroyp, J., there says: 

‘Before the [Distress for Rent Act, 1787], the landlord’s remedy by action for 
his rent must have been upon the demise, and he could only recover according 
to it. The tenant’s endeavour to give up the premises in this case was un- 
availing, and the possession was not altered until the subsequent letting by the 
landlord. That letting, therefore, was an eviction of the tenant, and, had this 
action for rent been brought upon the demise, the defendant might have 
pleaded the eviction as a bar.”’ 


The same principle appears to have been decided by Lorp ELLenporouGH in 
Burn v. Phelps (4). There the defendant, being tenant to the plaintiff of premises 
in Worcestershire, at £1380 per annum, underlet the premises to Badger and several 
other under-tenants. During this tenancy and the under-tenancies the plaintiff 
gave notice to Badger and the other under-tenants to quit, and Badger in fact 
quitted ‘The premises occupied by him, worth £60 per annum, remained un- 
occupied for one year at the expiration of which the defendant again under-let them 
to another tenant and continued in possession of the whole by his under-tenants. 
The defendant paid into court a sum which covered all the rent claimed except the 
£60, which he insisted was not due to the plaintiff. Lorp ELLENBorouGH expressed 
an opinion, that, under the circumstances the plaintiff was guilty of an eviction as 
to the premises occupied by Badger, at the least, and suggested that an eviction 
might have been pleaded to the whole demand. 

How can it be doubted that the acts done by the agent of the Goldsmiths’ Com- 
pany were acts of interference with the defendant's rights as a tenant, rendering it 
incompatible for him to hold according to the terms of his demise, and that those 
acts were done with the intention of no longer permitting the tenant to enjoy the 
premises as he was entitled to enjoy them? I feel no doubt whatever that the facts 
disclosed in this case do amount to what the law calls an eviction, and, conse- 
quently, that the plaintiff’s right to sue for the rent is gone. 


CROWDER, J.—I am of the same opinion. The question is whether the defen- 
dant has been evicted from part of the demised premises so as to disentitle the 
plaintiff to sue for the rent accruing between Mar. 25 and June 24. It seems that 
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there is no very distinct definition of eviction in any of the books as employed with 
reference to acts done by a landlord towards his tenant. As to the acts of a 
stranger, it is very well defined. Tviction, properly so called, is a wrongful act by 
the landlord, which operates the expulsion or amotion of the tenant from the land. 
The question here is whether there has been an eviction as it is popularly called, a 
putting out or depriving the tenant of the subject-matter of the demise. 

The nearest case which I have heard cited is Smith v. Raleigh (1). The act there 
complained of doubtless was an act of trespass—and indeed every entry by a land- 
lord upon the possession of his tenant must include a trespass—but Lorp 
ELLENBOROUGH considered it to amount to an eviction. It seems to me that there 
is in the present case strong evidence of that species of eviction. The fallacy of 
the argument of counsel for the plaintiff was that he rested the conduct of the 
landlord entirely upon the assent given by him to the plan for re-building proposed 
to him by the architect of the Goldsmiths’ Company. It is necessary, however, to 
look at all the circumstances. The Goldsmiths’ Company were bound to re-build. 
The plaintiff had a right to have the premises restored in the same position in which 
they were before the fire. Having himself proposed a plan differing from the 
original structure, he afterwards assents to Mr. Hardwick’s plan, and accepts a 
lease of the premises erected pursuant to it. 

By the agreement of May 23, 1854, he actually let a portion of the premises to 
other persons, including a part of what had formerly composed the defendant's 
demise. That clearly was an act done by the landlord amounting to an expulsion 
or amotion of the tenant, and a preventing him from occupying the premises 
according to the demise. Although, therefore, I agree that it is not every act of 
trespass by a landlord that will amount to an eviction, I think that the defendant 
has been substantially and permanently deprived of the subject-matter of the 
demise so as to entitle him to say that he has not had the occupation of that to 
which he was entitled. 


WILLES, J.—I am of the same opinion. There is nothing in the argument that 
the Goldsmiths’ Company ought not to be considered as the agents of the plaintiff 
in doing the acts complained of. It is not necessary that the relation of principal 
and agent, in the sense of one commanding and the other obeying, should subsist 
in order to make one responsible for the tortious act of another; it is enough if it be 
shown to have been by his procurement and with his assent. The cases where the 
liability of one for the wrongful act of another has turned upon the relation of prin- 
cipal and agent are quite consistent with the party’s liability irrespective of any 
such relation. If I agree with a builder to build me a house according to a certain 
plan, he would be an independent contractor and I should not be liable to strangers 
for any wrongful act unnecessarily done by him in the performance of his work, but 
clearly I would be jointly liable with him for a trespass on the land if it turned out 
that I had no right to build upon it. 

Counsel for the plaintiff has likened eviction to a disseisin. Assuming that to be 
correct, I find it laid down in Co. Lrrr. 180, b, that, 

‘“f A disseise one to the use of B., who knoweth not of it, and B. assent to it, 

in this case till the agreement A. was tenant of the land, and after agreement 

B. is tenant of the land, but both of them be disseisors ; for, omnis ratihabitio 

retrotrahitur et mandato equiparatur. And it is worthy of the observation, 

and implied also in the latter ‘etc.,’ that, seeing coadjutors, counsellors, com- 
manders, etc., are all disseisors, that, albeit the disseisor which is tenant dieth, 
yet the assise lieth against the coadjutor, counsellor, commander, etc., and the 
tenant of the land, though he be no disseisor.”’ 
Several cases are referred to in the note to Co. Lirr. 181, a, as to trespassers by 
procurement. | 

Here, the circumstances, as to this point, are these. The Goldsmiths’ Company 
were bound by covenant with the plaintiff to expend £2,500 in building up the 
premises as they were before the fire. Having that right, he proposed a plan—a 
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totally different one. The architect of the company proposed another, departing 
still further from the original plan of the building. To that the plaintiff assented, 
signed the plan, and agreed to take a new lease of the premises when re-built 
according to that plan. It is clear, therefore, that the plaintiff counselled and 
procured the re-building according to that plan and is answerable for it. 

If the plaintiff is liable for what has been done, does it amount to an eviction? 
I am of opinion that it does, as being an act of a permanent character done by the 
landlord in order to deprive, and which had the effect of depriving, the tenant of 
the use of the thing demised or of a part of it. I cannot agree with counsel for the 
plaintiff, that there must necessarily be a going upon the land, and an actual expul- 
sion of the tenant from the possession. That part of his argument is not supported 
either by principle or by authority. 

Many cases are collected in Viner’s ABRIDGEMENT, Rent (I, a), which show that 
it is not necessary that there should be an actual bodily expulsion of the tenant 
from the land. Thus, in Cibel and Hills Case (5) (1 Leon. at p. 110): 

‘Tt was given in evidence [of an entry, etc., for the suspension of rent], that 
on the land demised was a brick-kiln and a small cottage, and that the lessor 
entered and went to the cottage and took some of the bricks, and untiled the 
cottage. But it was proved that the lessor had reserved the bricks and tiles, 
which in truth were there ready made at the time of the lease granted, and that 
he did not untile the brick-kiln house, but that it fell by tempest; and so the 
plaintiff did nothing, but came upon the land to carry away his own goods; and 
also he used the bricks and tiles on the reparation of the house. And, as to 
the extra tenet, which was parcel of the issue, the lessor did not continue upon 
the land, but went off from it, and relinquished the possession. But the court 
held, the continuing the possession or not was not material; for, if he once does 
anything amounting to an entry, though he departs presently, yet the pos- 
session is in him sufficient to suspend the rent, and he shall be said extra 
tenere the defendant, the lessee, till he has done an act amounting to a re- 
entry.”’ 

In Co. Lirr. 331, b., I find this incidentally laid down as to disseisins, in a 
passage cited from Bracton (lib. 4, fo. 238) : 

‘Per hoc autem quod dicitur in brevi ultime presentationis deforceant, videtur 

quibusdam quod querens innuat per hoc quod deforceans sit in seisina, sicut in 

brevi de recto, sed revera non est ita, sed satis deforceat qui possessorem uti 
seisina non permiserit omnino vel minus commode impediat presentando, 
appellando, impertrando, secundum quod dicitur de disseisitore, satisfacit dis- 
seisinam, qui uti non permisit possessorem vel minus commode licet omnino 
non expellat.’’ 
It is not true, therefore, as suggested, that the older authorities required an actual 
expulsion to constitute disseisin. In the same book, 153, b., the distinction between 
a mere act of wrong and a dispossession is pointed out in the following terms : 


‘Omnis disseisina est transgressio, sed non omnis transgressio est disseisina. 
Si eo animo forte ingrediatur fundum alienum, non quod sibi usurpet tene- 
mentum vel jura, non facit disseisinam, sed transgressionem, ete. Quseren- 
dum est 4 judice quo animo hoc fecerit, etc.’’ 


An entry upon the land of another, and an expulsion of or a substantial inter- 
ference with the enjoyment of the land by the tenant—as in the case of a diversion 
of the entire stream from a mill, or preventing a man from having access to his 
land, or entering his orchard and cutting down all the fruit trees—though the 
wrongdoer do not remain upon the land, appear to me to be equally cases of evic- 
tion, if the tenant in consequence ceases to occupy. This also appears to have 
constituted a disseisin, from Co. Lirr. 161, a., where it is said: 


‘He that disturbs a man of the meane disseiseth him of the thing itself; as, the 
turning of the whole stream that runs to a mill, is a disseisin of the mill itself. 
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So it is if a man be disturbed to enter and manure his land, this is a disseisin A | 


of the land itself; for, qui adimit medium dirimit finem, and qui obstruit aditum 
destruit commodum.”’ 


Supposing that, as counsel for the plaintiff contends, the law of disseisin is 
analogous to that of eviction, the argument from analogy appears to be in favour of 
the defendants. What are the facts? Instead of the thing demised to the defen- . 
dant, a wall was built upon part of the land; that wall is a permanent structure and 5 
excludes him from the occupation of the portion of the land upon which it stands, 
and he has not occupied the rest. All the conditions of eviction are, therefore, in 
his case fulfilled. It seems to me, therefore, that the defendant was, by an act of 
the landlord, which was intended to be and was of a permanent character, deprived 
of the perfect and convenient use of the thing demised. He was virtually expelled 
and amoved from the subject-matter of the demise, and that expulsion and amotion C 
occurred before and continued until the rent now sought to be recovered would 
have become due. No rent, therefore, became payable. For these reasons, I agree 
with the rest of the court in thinking that the defendant is entitled to judgment. 


Judgment for defendant. 
D 





UPTON v. GREENLEES 


Landlord and Tenant—Eviction—Act done by landlord with intention of depriving 
tenant of enjoyment of demised premises—Land added to property let to 
tenant. 

In this case, which was argued at the same time as Upton v. Townend, the Ff 
plaintiff had let to Greenlees premises adjacent to those he had demised to 
Townend, and the removal of the wall had resulted in a piece of land being added 
to that let to Greenlees. 


JERVIS, C.J.—In re-building the messuages, a portion has been added to what 
the tenant had before. But still the question arises: Is it the thing demised? a 
The landlord has no right to impose upon his tenant a thing different from that 
which he undertook to let to him. It seems to me, therefore, that, though there is 
that distinction between the cases of Townend and Greenlees, the one is as much a 
deprivation of the enjoyment of the thing demised as the other. There clearly is 
evidence whence the court must infer that, by the act of somebody, the tenants have 
been deprived of the enjoyment of the premises demised to them respectively. H 


WILLIAMS, J., agreed. 


CROWDER, J.—In the case of Greenlees the new building allots him a some- 
what larger space than he had before, but still it is depriving him of the occupation 
of the thing demised. 


WILLES, J.—In the case of Greenlees the same space that he had before was 
left open, but the wall has been removed four or five feet from the old boundary. 
He, therefore, could not use his premises without incurring the constant danger of 
committing a trespass on the land of another, and he was deprived of the protection 
and support of the boundary wall and hindered from restoring the place to the state 
in which he was entitled to enjoy it. And he has not in fact occupied any part of 


the land. 
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Re DEWELL. EDGAR v. REYNOLDS 


[Vice-CHancettor's Court (Kindersley, V.-C.), March 22, 1858] 


[Reported 4 Drew. 269; 27 L.J.Ch. 562; 31 L.T.O.S. 50; 
4 Jur.N.S. 899; 6 W.R. 404; 62 E.R. 104] 


Intestacy—Administration—Administration by Crown—Delay in appearance of 
next-of-kin—Liability of Crown to pay interest on net estate. 

Where the Crown takes out letters of administration to the estate of an 
intestate, it is bound by the ordinary rules applicable to all administrations, 
and is, therefore, liable, upon the successful claim of a next-of-kin of the intes- 
tate, to refund the intestate’s property of which it may have possessed itself, 
with interest. 


Notes. Considered: Lawrence v. Maule (1859), 4 Drew. 472. Followed: A.-G. 
v. Kohler (1861), 9 H.L.Cas. 655. Considered: Re Gosman (1880),..15: ChsD.-67 = 
fie Rendell, Wood v. Rendell, [1901] 1 Ch. 230. Referred to: Partington v. Rey- 
nolds (1858), 6 W.R. 615; Bauer v. Mitford (1860), 8 L.T. 575. 

As to administration by the Crown, see 16 Hanspury’s Laws (3rd Edn.) 219-221; 
and for cases see 23 Diausr (Repl.) 158-160. 


Cases referred to: 

(1) Turner v. Maule (1849), 3 De G. & Sm. 497; 18 L.J.Ch. 454; 14 L.T.O.8. 62; 
14 Jur. 165; 64 E.R. 578; 24 Digest (Repl.) 745, 7312. 

(2) Chambers v. Bicknell (1848), 2 Hare, 536; 7 Jur. 167; 67 E.R. 222; 23 Digest 
(Repl.) 205, 2417. 

(3) De La Viesca v. Lubbock (1840), 10 Sim. 629. 

(4) Anstruther v. Chalmer (1826), 2 Sim. 1; 4 L.J.0.S8.Ch. 123; 57 E.R. 691; 
44 Digest 499, 3196. | 


Also referred to in argument : 

Gallivan v. Evans (1809), 1 Ball & B. 191. 

Phillipo v. Munnings (1837), 2 My. & Cr. 309; 40 E.R. 658, L.C.; 382 Digest 
(Repl.) 473, 879. 

Kane v. Reynolds (1854), 2 Sm. & G. 331; 28 L.J.Ch. 638; 2 Eq. Rep. 672; 2 
W.R. 541; affirmed, 4 De G.M. & G. 565; 24 L.J.Ch. 3821; 24 L.T.O.8. 187; 
1 Jur.N.S. 148; 48 E.R. 628; sub nom. Kane v. Maule, Kane v. Reynolds, 
3 Eq. Rep. 101; 3 W.R. 85, L.C.; 23 Digest (Repl.) 283, 3460. 

Melland v. Gray (1845), 2 Coll. 295; 63 E.R. 741; 24 Digest (Repl.) 748, 7354. 

Bruére v. Pemberton (1806), 12 Ves. 386; 838 E.R. 146, L.C.; 24 Digest (Repl.) 
748, 7355. 

Trimleston v. Hamill (1810), 1 Ball & B. 385; 48 Digest 970, 4093iii. 

Raphael v. Boehm (1805), 11 Ves. 92; 82 E.R. 1023, L.C.; 24 Digest (Repl.) 749, 
7366. 

Playfair v. Cooper, Prince v. Cooper (1858), 17 Beav. 187; 23 L.J.Ch. 341; 21 
L.T.0.8. 40; 1 W.R. 216; 51 E.R. 1004; 82 Digest (Repl.) 577, 1662. 


Further Consideration of a suit instituted by persons claiming as next-of-kin it 
having been established that they were next-of-kin and that the sum of £2 064 17s. 1d. 
was in the hands of the defendant Reynolds, the Solicitor to the Treasury. 

Lieutenant Dewell died at Gosport, in 1826, intestate, and, as was supposed, 
without leaving any next-of-kin as claimants to his estate which consisted of a sum 
of £1,023 9s. 4d., and some long annuities. The then Solicitor to the Treasury, 
Mr. Maule, on the nomination of the Crown, took out administration, received the 
dividends upon the annuities up to 1827, paid the costs of administering the estate 
amounting to £257 5s. 9d., and then sold the annuities, and handed the proceeds 
of the annuities and the residue of the £1,023 9s. 4d., amounting together to about 
£2,000, to the King’s Proctor. In 1856 the plaintiff commenced proceedings by a 
suminons in chambers, and succeeded in establishing his claim as next-of-kin to the 
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intestate. The defendant, Mr. Reynolds, was the present Solicitor to the Treasury, 
and the question now to be determined was whether the Crown was liable to refund 
the property of which it had taken possession, with interest on the balances in the 
hands of the defendant, and, if so, from what time? 


Tlasse, Q.C. (Prendergast with him), for the plaintiff. 
The Solicitor-General (Sir Hugh Cairns, Q.C.) and Wickens for the defendant. 


KINDERSLEY, Y.C.—I cannot consider that the cases which have been cited 
govern the present case. They may be useful for guiding the court as to the prin- 
ciple to be adopted, but certainly none of them seems to decide the question raised 
here. Turner v. Maule (1) might have decided it, but it did not. In that case the 
question was raised on the footing of the principle of an administrator being liable 
for interest on balances improperly retained in his hands; but when the matter in 
the course of the proceedings came to be discussed, the court, upon discovering that 
it was a question of an actual sale of a large sum of stock—I think some £39,000 odd, 
and at a given period—said, that it was not a question of interest on balances, but 
a question whether there was not a sale of stock by an administrator, which there 
was no reason for and which ought not to have been made, and, therefore, the court 
put it to counsel whether they would be satisfied to have interest at £4 per cent. 
on the proceeds of that sum of stock which ought not to have been sold out, not 
expressing an opinion one way or the other on the question of the liability to interest 
on balances retained. 

It appears to me that where, as in this case, a particular individual—always the 
Solicitor to the Treasury—is nominated by the Crown as the person to whom the 
Crown desires that administration should be granted, and administration is granted 
under that authority, the administration expresses it to be for the use and benefit 
of the Crown, but the individual is to all intents and purposes the administrator. 
It is exactly the same thing as when a person entitled to administration is abroad 
and appoints an attorney or agent here authorising the grant of administration to 
that individual for his benefit. In Chambers v. Bicknell (2), the party who was 
entitled to the administration was abroad and the form of the letters of administra- 
tion in that case—which was just the same as where administration is granted to 
the nominee of the Crown, after the usual words was as follows : 


‘‘And we do by these presents, ordain, depute and constitute you administrator 
of all and singular the goods, chattels and credits of the said deceased with the 
said will annexed for the use and benefit of the said Ann Chambers, now resid- 
ing at Surat, in the presidency of Bombay, in the Kast Indies; and until she 
shall duly apply for and obtain letters of administration (with the said will 
annexed) of the goods of the said deceased to be granted to her.”’ 


That is exactly the form mutatis mutandis of the grant of letters of administration 
to the nominee of the Crown where the Crown by reason of there being no next-of- 
kin of the intestate is entitled to the property of the intestate. What has been 
determined with regard to an administrator who is the attorney of a party abroad 
entitled to the administration? In Chambers v. Bicknell (2) it has been determined 
that that individual, though the nominee of the party abroad, and though his letters 
of administration may be determined wherever the party for whose use they were 
eranted chooses to come in and apply for letters of administration for himself, yet 
so long as those letters of administration remain unrevoked, he is to all intents and 
purposes, as far as regards the claims and demands of any person beneficially 
entitled, the administrator exactly in the same manner as if he had obtained the 
administration in his own right. 

As I think that ruling lies at the root of the whole case, I will refer to the vice- 
chancellor’s judgment upon it. He says (2 Hare, at pp. 5388-540) : 

“Tt appears that administration of the estate of the testator has been granted 

to the defendant as the attorney of the widow, and for her use and benefit; and 

a doubt has been suggested whether the grant in this form places Bicknell, the 
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defendant, in such a position that the court can act against him at the suit of 
the other parties beneficially interested in the estate, or at least can so act in 
the absence of the widow. It was said that he held the money as her agent, 
and was accountable to her and to her alone. The case of De la Viesca v. 
Lubbock (8) has been referred to, upon which case I am not called on, nor do 
I presume, to make any observations. The vice-chancellor seems to have held 
that where administration has been granted to the attorney of a person for 
the use and benefit of that person, the latter may sue the administrator in this 
country without making the parties beneficially interested parties to the suit, 
and without taking out letters of administration in this country. That case cer- 
tainly affirms the proposition that Bicknell is to be considered as the agent of 
the widow and accountable to her. I do not think that it bears further on the 
point now before me. The question then arises whether the plaintiff is entitled 
to sue Bicknell or not. The case of Anstruther v. Chalmer (4), is a very im- 
portant case on this subject. Catherine Anstruther having made her will, died, 
and Elizabeth Campbell, her sister and only next-of-kin, by her power of 
attorney authorised Chalmer and Frazer to obtain the administration of the 
testatrix’s estate from the ecclesiastical court as her attorneys, and they accord- 
ingly obtained such administration as attorneys of Elizabeth Campbell, and, as 
in the present case, ‘for the use and benefit’ of that person. The question was 
thereupon raised, whether the letters of administration being expressed to be 
granted to Frazer and Chalmer for the use and benefit of Elizabeth Campbell, 
that circumstance did not exclude the parties beneficially interested in the 
estate from any claim against the attorneys, that is, whether they were not 
merely agents. Sir Anthony Hart directed the case to stand over, that it might 
be ascertained whether the question had not been decided by the ecclesiastical 
court in the form in which the letters of administration had been granted. A 
certificate from the deputy-registrar of the Prerogative Court was afterwards 
produced, which stated in substance that the words used in the grant of letters 
of administration were invariably used when it was made under a power of 
attorney from the parties entitled to representation, and that these words did 
not exclude the claim of others to share in the estate. It could not exclude 
those beneficially interested, and it was decided in that case that the plaintiff 
might sue. I am of opinion that the plaintiff may in this case also sustain a 
suit against the administrator notwithstanding the character in which he has 
taken upon him that office. The suit, however, must be properly framed.”’ 


That decision clearly decides that when the administrator to whom the adminis- 
tration has been granted is merely the attorney of a third person, who is entitled 
to the administration, but is abroad, the person to whom the letters of administra- 
tion are granted is to all intents and purposes full administrator, exactly as if he 
had taken out the administration in hig own right, so far as relates to the lability 
of any other person who may have a claim or a beneficial interest in the estate ; 
and unquestionably such a person would be liable to an action by creditors. And 
such a person would, if the administration was with the will annexed, be liable to 
the claim of legatees, and, of course, to the claim of residuary legatees, or to the 
claim of persons standing in the situation of next-of-kin. . 

It appears to me that, that foundation being laid, I cannot distinguish between 
that case and the case where the administration is granted to Mr. Maule or Mr. 
Reynolds, as the nominee of the Crown. The form of administration is the same— 
the purposes of administration are the same. It is true that the administration is 
granted for the use and benefit—in the very terms of a grant—of the person in 
whose behalf the grant is made. But when the administrator is constituted, that 
administrator is liable to all the claims of persons who are entitled to claim against 
the estate or to claim an interest in the estate, and it cannot be questioned for 
a moment but that, if a creditor of this intestate had brought an action against Mr. 
Maule to recover a debt due from this intestate, Mr. Maule would have been liable 
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to that action exactly in the same manner as any other administrator would be. 
If it were otherwise, what monstrous injustice would be done to the subject by 
reason of the grant having been made to the nominee of the Crown. 

We now come to this case. At the time when administration was granted it was 
supposed that there were no next-of-kin of the intestate, and upon that assumption 
it was supposed the Crown was beneficially entitled to the whole residuary personal 
estate, and so was entitled to nominate the administrator. In the eye of the law 
it is physically impossible for the Sovereign to take out administration in propria 
persona—it would be beneath his dignity so to do, and it is never done; but the 
Sovereign is the individual who is entitled to administration. The Crown being 
entitled, it is suggested that Mr. Reynolds is merely the agent of the Crown. 
True, in one sense, he is merely the agent of the Crown. The Crown being en- 
titled to administer and being beneficially interested in the property, nominates 
this person, and this person is undoubtedly accountable to the Crown if it turns 
out that there is no next-of-kin. The Crown may compel an account from the 
party as agent. I will assume, independently of the character of administrator, the 
Crown might even bring an action at law against him. Still I apprehend there is 
no reason to doubt but that the Crown might, by the Attorney-General, file a bill 
against this party as administrator and compel that administrator to account. 
It appears to me immaterial whether the Crown has the right to treat the adminis- 
trator as agent or to treat him as administrator. The third person—that is, if there 
be such next-of-kin—must have a right, and can have no other right, but to treat 
this individual as the administrator. 

Then, what is the duty of the Crown? It has been suggested that there is a 
duty in the Crown to administer. If there were any Act of Parliament or some 
provision of the common law which imposed upon the Crown, when a person died 
intestate and the next-of-kin did not within some short time turn up, the duty, not 
for its own benefit, but for the benefit of persons who might ultimately turn out 
to be entitled, to take out administration in order to preserve the effects, then 
indeed there would be a duty on the part of the Crown to take out such administra- 
tion. What is suggested as the duty of the Crown does not apply to this particular 
case, because it was before this property under recent legislation became the 
property of the public. How can you say that the Crown has a duty to enforce 
rights which are properly personal to itself? It has no duty any more than a duty 
in an individual to enforce his own personal rights. True, there is a duty in the 
Crown to recover that which belongs to the public, but to whom is that duty 
owing? It is owing to the public who may be the persons beneficially entitled to 
it if there are no next-of-kin, but there is no duty to protect the property for the 
next-of-kin; therefore, if the Crown thought fit not to take out administration or to 
nominate a person to whom administration should be granted and let the property 
take its own chance, the next-of-kin never could say: ‘‘The Crown has not done 
its duty to me,’’ because there is no duty to the next-of-kin. So it does not appear 
to me it can stand at all upon the footing of any duty on the part of the Crown. 

Let me first of all regard this individual as the administrator and as if he had 
taken out administration in his own name and not as the nominee of the Crown 
or for the benefit of the Crown or for the benefit of anybody, but simply as 
administrator. What is the rule of this court with regard to such an administrator? 
T need not say where there is a will and an executor is under the direction of the 
will to invest, he must invest, but in this case there is no will, and, therefore, no 
direction to invest. In the case of an executor where there is a will, or in the case 
of an administrator where there is no will, is there not a duty on the part of the 
executor or administrator, in the absence of any direction or a positive trust, to 
invest and not to retain the money in his hands? It appears to me clearly that 
there is. Otherwise what mischievous consequences would arise. One of the next- 
of-kin takes out administration, he receives, it may be, a very large personal 
estate, he keeps that in his own pocket, it may be, for years before it is ascertained 
who are the other next-of-kin, and then he says to the other next-of-kin : ‘‘T have had 
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this in my pocket—there was no obligation in me to invest, and there is your 
money without interest.’’ He has no right, I apprehend, to keep this money 
Wrapped up in a napkin; still less has he a right to keep it in his pocket, when 
you must assume he is getting the benefit of it. If the persons beneficially inter- 
ested could make out that he has employed it in his trade, they would have a right 
to demand that he should account to them for the profits which he had made by 
using the money in his business. If you can show that he has used it in his trade, 
although you cannot make out what is the profit which he has derived, you have 
the right to charge him with 4 per cent. as a compensation for the profits he has 
made. No doubt there must be a benefit, because every man who has a large sum 
in his hands derives a benefit from it, either in the shape of investment, or getting 
him credit in some shape or other, and the persons beneficially entitled have a right 
to say that he shall be charged with interest upon it. If it is necessary to retain 
certain sums in his hands, because there are sums which are expected to have to 
be paid, shortly due from creditors or other persons in respect of the estate, he may 
be well justified in not making any investment, but whenever it comes up to the 
point that he has a large sum in his hands which is not required for any purpose, 
it appears to me that he is bound to invest in [trust investments]. 

That I conceive to be the position of an ordinary administrator. I cannot dis- 
tinguish this case from the case of an ordinary administrator. What has been done 
in the present case is this. At a certain period Mr. Reynolds handed over the 
£2 ,000—we will say the balance—to the King’s Proctor for the benefit of the Crown. 
Supposing now, to take an analogous case, an administrator, or an executor where 
there is an intestacy as to the residue, on the supposition that A. is next-of-kin 
is asked by A. to hand over the property to him. What would such an administrator 
or executor be entitled to do? What would be his duty? He would be entitled to 
say: “I cannot recognise your right—it is.a doubtful one—it depends upon a pedi- 
gree, and I cannot take upon myself the risk of deciding that you are entitled to 
that. If I do, I make myself personally responsible. As it is impossible for me 
to hand over this money to you with safety to myself, institute a suit and take pro- 
ceedings, and then I am perfectly willing to deal with it in any way the court 
thinks fit.”” If the court desires it to be done, and it is done, however wrong the 
court may be as to that party being the next-of-kin, the administrator is perfectly 
safe in following the directions of the court. But if he takes on himself to hand 
over the property to A., the claimant, he takes on himself the risk of being per- 
sonally responsible for it to the persons who may turn out to be the actual next-of- 
kin. He may take the risk. He may say: “‘I will hand it over to you if you will 
cive me an indemnity.”’ Indemnity implies a risk, and if the party to whom he 
has handed over the money turns out to be the person not entitled, but somebody 
else turns out to be the next-of-kin, he, the administrator. remains liable, and he 
may have his remedy over. 

It appears to me that the position of Mr. Reynolds as the administrator in this 
case is precisely analogous to that of an administrator who has handed over the 
property to the person supposed to be entitled upon an indemnity, and, although 
there is not the actual form of an indemnity passing from the Crown to the Crown's 
nominee, to whom administration is granted as a matter of course, the administrator 
is indemnified by the Crown. He is entirely under the direction of the Crown, and, 
therefore, indemnified by the Crown. Surely in such a case the Crown ig respon- 
sible—responsible, it may be, only indirectly, through the administrator. If you 
once regard the administrator as being for every purpose as merely representing 
the Crown, then it is the Crown as administrator who has retained the balance in 
its own hands, and it appears to me to come within the principle to which J] have 
alluded. It does appear to me, subject to the question as to the time and the 
sums in respect of which interest is to be charged, that there is a liability to interest 
on the balance. If it were not so, I think that injustice would be done as between 
the Crown and individuals. When we talk of the Crown now, which means the 


public, it is very hard and unreasonable that the public should have the benefit, 
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without paying for it, of moneys which did not belong to it but belonged to A. A 
from the death of the intestate. It would be very unreasonable and unjust that the 
public should have the benefit of those moneys, which is the same thing as if the 
public was getting interest upon the money or employing it at interest, and then 

at any time afterwards saying to the party who turns out to be beneficially entitled ; 
‘True, we have had the use of these moneys, but you ought to have come sooner; 
and although we have had the benefit, you shall have nothing but the dry principal.’’ B 
I do not see the equity or legal justice of that. It appears to me to be contrary to 

all analogy and principle. 

In the present case there is a double ingredient. There is a portion of the 
property which consists not of property invested, and another part which was 
property yielding an income. I¢ is true, the part which was yielding an income 
was a terminable property, that is to say, long annuities. No doubt, if this had C 
been the case of property which was the subject of a will, where there was a tenancy 
for life and remainder, there would be an obligation under ordinary circumstances 
upon the party who was the administrator or executor to convert it and invest it. 
But I see no such obligation in this case, where the administrator has nothing to do 
but to hold the property which is not unproductive and receive such profit as may 
arise. The sale of the stock took place about the latter end of the year 1827, and D 
the money arising from that sale was not wanted for any purpose whatever. The 
total amount of debts, funeral and testamentary expenses, outgoing expenses of every 
kind, and administration expenses, amounted to £257 5s. 9d., and the total amount 
of what was actually received in money, other than what arose from the proceeds 
of the sale of stock down to the end of the year 1826 is £1,023 9s. 4d., leaving a 
balance of £766 3s. 9d. at the end of the year 1826. At that time every debt and 1 
every testamentary expense and outgoing had been satisfied, and, therefore, there 
was a clear balance at that time not wanted to be retained for any apparent or appre- 
hended purpose. It appears to me, upon principle, that interest at 4 per cent. 
ought to be charged on that balance from that time, and on the long annuities 
from the sale thereof in the following year. 

Order accordingly. EF 
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NELSON AND OTHERS v. STOCKER 


[Court or APPEAL In CHANCERY (Knight-Bruce and Turner, L.JJ.), May 81, 


June 1, 80, 1859] 


[Reported 4 De G. & J. 458; 28 L.J.Ch. 760; 33 L.T.0.8. 277; 
5 Jur.N.S. 751; 7 W.R. 608; 45 E.R. 178] 


Infant—False representation—Representation false to knowledge of person to 


whom made—Effect on plea of infancy—Representation by infant that he is 

of full age—Action on settlement entered into by him. 

Per Turner, L.J.: Infants are no more entitled than adults are to gain 
benefits to themselves by fraud. On the question whether a false representa- 
tion made by an infant, e.g., that he is of full age, to a person who knows it 
to be false can be said to be a fraud, and such a fraud as will take away the 
privilege of infancy, there can be no doubt that it is morally wrong in an infant 
of competent age, as it is in any other person, to make any false representation 
whatever, but the court cannot enforce the observance of obligations or duties 
which rest on moral grounds only. Some wrong or injury must be shown to 
the party complaining in order to call the court into action, and I do not see 
how any wrong or injury can be said to have been done to any person to whom 
a false representation is made when the person to whom it is made knows it to be 
false. If the representation is known to be false, the person to whom it is 
made cannot be deceived by it. . . . The privilege of infancy is a legal privilege. 
On the one hand, it cannot be used by infants for the purposes of fraud. On 
the other hand, it cannot be allowed to be infringed by persons who, knowing 
of the infancy, must be taken also to know of the legal consequences which 
attach to it. | 


Notes. Applied: Mohori Bibee v. Dharmodas Ghose (1908), 19 T.L.R. 295. Con- 


sidered: R. Leslie, Ltd. v. Sheill, [1914-15] All E.R.Rep. 511. Referred to: Wright 


I’ y. Leonard (1861), 5 L.T. 110; Burton v. Levey (1891), 7 T.L.R. 248. 


As to misrepresentation regarding his age by an infant, see 21 Hatsgury’s Laws 


(3rd Edn.) 148, 149; and for cases see 28 Diarst (Repl.) 520-528. 
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413. 
Stikeman v. Dawson (1847), 1 De G. & Sm. 90; 4 Ry. & Can. Cas. 585; 16 L.J.Ch. 
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Barrow v. Barrow (1858), 4 K. & J. 409; 27 L.J.Ch. 678; 33 L.T.0.S. 42; 4 
Jur.N.§. 1049; 6 W.R. 714; 70 E.R. 171; 28 Digest (Repl.) 554, 707. 
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Appeal from a decision of Stuart, V.-C., on a bill filed on behalf of certain infants 
by Mr. Henry Wise, their next friend, to enforce a covenant entered into by the ~ 
defendant, their stepfather, for their benefit. 

Mrs. Anne Perkins Nelson, the mother of the infants, after the death of her first 
husband, J. H. Nelson, and up to the time of her marriage with the defendant, 
William Burbank Stocker, carried on the business of a pawnbroker at Newport, 
Monmouthshire. Shortly before her second marriage an indenture of settlement, 
dated Oct. 10, 1850, and made between the defendant, of the first part, Mrs. Nelson 
of the second part, and Ebenezer Vaughan Jenkins, a trustee, of the third part, was ff 
executed. It recited that Mrs. Nelson had four children by her first husband; that 
she had carried on business at Newport as a pawnbroker and had employed in that 
business a capital of upwards of £1,000; and that in view of the intended marriage 
between Mrs. Nelson and Stocker it was agreed that the defendant, Stocker, should 
enter into a covenant for the payment to the trustee of the sum of £1,000 and 
interest, and that the trustee should stand possessed of that sum and interest upon [¥ 
and for the trusts thereinafter appearing. It then witnessed that, in consideration 
of the intended marriage and of the agreement, the defendant would pay to the 
trustee the sum of £1,000. It was provided that it should not be lawful for the 
trustee during the lifetime of Mrs. Nelson to compel payment of the £1,000 unless 
required so to do by her. The trusts relating to the £1,000 were then declared 
during the joint lives of the defendant and Mrs. Nelson for her separate use, and G 
if she survived the defendant, for herself absolutely, but if she should die in the 
lifetime of the defendant, then for her four children in manner therein mentioned. 
The marriage was solemnised on Oct. 18, 1850, and the defendant immediately took 
possession of the stock and continued the pawnbroking business, 

Mrs. Stocker died on Aug. 11, 1857, leaving three children (the plaintiffs) by her 
former marriage, one having died. On Aug. 17, the trustee of the settlement wrote F{ 
to the defendant requesting payment of the £1,000. To this the defendant’s solici- 
tor replied by the following letter : 

‘‘Newport, Monday, Aug. 20, 1857. 
‘‘Sir,—Mr. Stocker has placed your letter to him in my hands, with instruc- 

tions to reply that at the time the settlement in question was made he was a 

minor, and, therefore, not competent to bind himself by deed, and now that he 

is of full age and more competent to judge of the propriety of executing such a 

settlement, he declines to be bound by the document in question. I may add 

that from the time of his majority he has always expressed and acted upon that 


determination.’”’ 
The bill alleged that at the time of the execution of the settlement and of his 


marriage the defendant represented himself to Mrs. Nelson as being of full age, 
and that she executed the settlement on the faith of that representation. It prayed 
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that the defendant might be decreed to pay to the trustee and next friend of 
the plaintiffs the sum of £1,000 and interest from Mrs. Stocker’s death. 

The defendant, by his answer, said that he was not of full age at the time of the 
execution of the settlement and that of the marriage; he was then only seventeen 
years of age, having been born in 1832. Previously to his signing the settlement, 
he thought that the solicitor asked him, in the course of conversation, whether he 
was of age, and he replied, as was then the fact, that he thought he was, but he 
did not then know that the question was of any importance. In the register of 
his marriage the defendant was described as ‘‘of full age.’’ The defendant’s mother 
and aunt proved that he was born on Nov. 29, 1882. The defendant, by his affidavit, 
further said that he had never at any time since he had attained the age of twenty- 
one adopted or confirmed the settlement, but, on the contrary, he had always, since 
he discovered what his age was at the time of the marriage—which discovery he 
made within a year after the date of the settlement—refused to be bound by it, and 
he denied that the marriage was solemnised on the faith of any representation what- 
ever as to his age. 

Stuart, V.-C., held that the defendant could not be allowed to set up his infancy 
as a bar to the settlement, and that, both on the ground of misrepresentation and 
also that of acquiescence subsequently to his attaining twenty-one he was bound by 
it. He ordered that the defendant should pay the gross sum of £1,000 within three 
months, with liberty to make any proposals in chambers as to the security for the 
same; but that, as it appeared that he had maintained the infant plaintiffs since 
the death of Mrs. Stocker, no interest was to be paid on the £1,000. From this 
decree the defendant appealed. 


Malins, Q.C., and W. Wyllys Mackeson for the plaintiffs. 
Elmsley, Q.C., J. K. Smithies and Pemberton for the defendant. 


Cur. adv. vult. 


June 30, 1859. KNIGHT-BRUCE, L.J.—It being established in the cause that 
the defendant did not attain his majority before the latter part of the year 1853, 
he is prima facie not bound by the instrument of settlement signed and sealed by 
him in the year 1850, the year of his marriage, which it is the object of the suit to 
enforce against him. The plaintiffs, however, say that the defendant is bound by 
the instrument because, as the plaintiffs contend, he. with knowledge of his true 
age, misrepresented his age to his now deceased wife, and caused her, when the 
settlement was agreed to, when it was prepared and signed, and when they married, 
to believe him not to be a minor. The plaintiffs say that she accepted the settle- 
ment in that faith, and married in that belief—a faith and belief induced by the 
defendant's fraud. The plaintiffs also say that, independently of any question of 
fraud before the marriage, the defendant's conduct after the marriage, and especially 
after his majority, amounted to a confirmation by him of the settlement, and that, 
on both grounds or one of them, he is barred from denying his liability to make it 
good. 

It appears to me, upon the whole of the evidence, however, that the defendant’s 
deceased wife is not shown to have been defrauded or deceived by the defendant 
in any respect before their marriage. I believe that at the time of the matriage 
and previous to it—before the instrument of settlement was signed by either of 
them, and before it was prepared—she was aware of his minority, and that the case 
stands substantially upon the same footing, so far as the parties to the present 
record are concerned, as if the fact of his infancy had been stated on the face of 
the settlement. With regard to confirmation, independently of the difficulty placed, 
perhaps, in the plaintiffs’ way by the Prescription Act, 1832, as well as the nature 
of the document which they seek to enforce against the defendant, I conceive that 
the plaintiffs’ claim in this respect, whether excluded or not excluded by the mode 
in which the bill is framed, fails on the evidence. I think that there is no con- 
firmation, no agreement to confirm, nor conduct tantamount to proof. The rights 
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of the defendant seem to me to remain as they did on the day after his marriage. 


I am of opinion, therefore, that the bill is without foundation, but that it is not a 
case for costs. 


TURNER, L.J.—The evidence in the cause seems to me to establish beyond all 
doubt that at the date of the settlement and that of the marriage the defendant was 
only between seventeen and eighteen years of age, and Anne Stocker was a widow of 
the age of thirty-two. As I read the evidence, it further establishes in favour of 
the plaintiffs that the defendant, before the execution of the settlement, was asked 
by the solicitor who prepared it whether he was of age, and replied that he thought 
that he was; and in favour of the defendant, that Anne Stocker herself knew before 
the marriage that the defendant was not of age. This, in my judgment, is the 
true result of the evidence in the cause, and it is upon these facts that Sruart, V.-C., 
has decreed the payment of the £1,000. The defendant has appealed from the 
decree. 

If the case had depended simply upon the point of the defendant having repre- 
sented himself to be of age when he was not of age, I should have felt no doubt 
about it, for it would be too much to call upon the court to believe that this defen- 
dant could really have thought himself to be of age at the date of the settlement 
when he was under eighteen years of age, and if he did not so think, the representa- 
tion he made to the solicitor was false and fraudulent. Infants are no more entitled 
than adults are to gain benefits to themselves by fraud, and had the case, therefore, 
depended upon this point alone, I should have agreed most fully with the decision of 
Stuart, V.-C. It is not, however, upon the question of false representation alone 
that the decision of the case, in my judgment, depends. It is scarcely less difficult 
to believe that Anne Stocker did not know that the defendant was under age at 
the time of the settlement and of the marriage than that the defendant himself did 
not know it. In fact, the evidence proves that she knew it. The question, there- 
fore, seems to me to be, not whether the representation made by the defendant was 
false, but whether a false representation made to a person who knows it to be false 
can be said to be a fraud, and such a fraud as will take away the privilege of 
infancy. There can be no doubt that it is morally wrong in an infant of competent 
age, as it is in any other person, to make any false representation whatever, but the 
court cannot enforce the observance of obligations or duties which rest upon moral 
grounds only. Some wrong or injury must be shown to the party complaining in 
order to call the court into action, and I do not see how any wrong or injury can 
be said to have been done to any person to whom a false representation is made when 
the person to whom it is made knows it to be false. If the representation is known 
to be false, the person to whom it is made cannot be deceived by it. 

Looking at the case in this point of view, it opens a question of great general 
importance. The law has for the wisest reason thrown around infants a protection 
against acts done by them during their infancy, and the policy of the law cannot 
be maintained if this privilege of infancy be allowed to be broken in upon on slight 
and insufficient grounds. If the contracts of infants with persons who know them 
to be under age are held not to be binding on the ground that the infants represented 
themselves to be of age, there will hardly be a case in which the plea of infancy will 
be of any avail, and the door will be open to all frauds against infants which the 
law was intended to protect them from. The privilege of infancy is a legal privilege. 
On the one hand, it cannot be used by infants for the purposes of fraud. On the 
other hand, it cannot, I think, be allowed to be infringed by persons who, knowing 
of the infancy, must be taken also to know of the legal consequences which attach 
to it. This decree, so far as I am aware, is in this respect of the first impression, 
and I am not prepared to support a precedent which goes so far to destroy the legal 
privileges of infants. Sruarr, V.-C., seems, as I collect from his judgment, to have 
considered the knowledge imputed to Anne Stocker to have been of no importance, 
because the representation was made to the solicitor, but, according to the evidence, 
the solicitor was employed by her--he was her agent in the transaction. The 
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A settlement was prepared at her instance and for her benefit, and if the representation 
made to Anne Stocker herself would not have rendered the covenant binding upon 
the defendant, I do not see how the representation made to her agent can have 
that effect. It may be said, indeed, that the solicitor, had he been informed of the 
infancy, would have advised some different settlement, but I do not see how this 
can improve the plaintiffs’ case. If there was a false representation made in such 

B circumstances as would render the covenant binding upon the defendant, it would 
equally do so whether a different settlement would have been made or not. It is, 
indeed, a mere speculation whether a different settlement, or even any settlement, 
would have been made if the infancy had been disclosed to the solicitor, and it must 
be remembered, with reference to this point, that, assuming, as I do, that Anne 
Stocker knew of the infancy, it was her duty—no less her duty than it was the duty 

C of the defendant—to have apprised the solicitor of the fact, and that if, on the one 
hand, there was false representation on the part of the defendant, there was, on the 
other hand, suppression on the part of Anne Stocker. 

It was much insisted upon, on the part of the plaintiffs, that there had been 
adoption and confirmation by the defendant, but this is wholly denied by the answer, 
and [ can find no evidence of it beyond the fact that the defendant took possession 

D of the business and stock-in-trade and has continued in possession of it. This was, 
however, property to which the defendant became entitled jure mariti, and not by 
virtue of the settlement [this was before the Married Women’s Property Act, 1882}. 
Upon the whole case, much as I disapprove the conduct of this defendant, I cannot 
go the length of saying that he is bound by this covenant, and I am of opinion, 
therefore, that this bill ought to have been dismissed. 

E Appeal allowed. 


iF 
VALPY AND OTHERS v. SANDERS AND ANOTHER 


[Court oF Common Pueas (Wilde, C.J., Maule, Cresswell and Williams, JJ.), 
January 22, 24, May 12, 1848] 
G [Reported 5 C.B. 886; 17 L.J.C.P. 249; 11 L.T.O.8. 201; 
12 Jur. 483; 186 E.R. 1128] 


Bankruptcy—Property available for distribution—Conversion of bankrupts 
goods—Recovery by trustee. 

Where a person converts the goods of a bankrupt and the trustee in bank- 
ruptey demands payment from that person as on a sale by the bankrupt, the 
trustee is not precluded from suing in trover when payment is refused. 

The defendants bought goods at A.’s shop after notice that A. had com- 
mitted an act of bankruptcy by absconding, and claimed to set off against the 
price a debt due to them from A. A fiat having afterwards issued against A., 
his assignees demanded payment for the goods bought by the defendants. 

Held: the assignees did not thereby so affirm the sale as to disentitle them 
to maintain trover for the goods on a subsequent demand and refusal. 


Notes. Referred to: Rice v. Reed, [1900] 1 Q.B. 54; United Australia Co. v. 
Barclays Bank, Ltd., [1940] 4 All E.R. 20. 

As to remedies for conversion, see 88 Hanssury’s Laws (8rd Edn.) 791-798; 
and for cases see 1 Digest (Repl.) 471 et seq. 
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(1) Brewer and Gregory v. Sparrow (1827), 7 B. & C. 810; 1 Man. & Rye, wy, 2: 
2 L.J.0.8.K.B. 1; 108 E.R. 739; 1 Digest (Repl.) 480, 1236. 
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706; 1 Digest (Repl.) 294, 1986. 
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891; 6 Digest (Repl.) 895, 2835. 

(4) Hurst v. Gwennap (1817), 2 Stark. 306, N.P.; 5 Digest (Repl.) 1053, 8509. 


Also referred to in argument : 
Pickard v. Sears (1837), 6 Ad. & El. 469; 2 Nev. & P.K.B. 488; Will. Woll. B 
& Day. 678; 112 BR, 179; 21 Digest (Repl.) 3869, 1103. 
Coles v. Bank of England. (1839), 10 Ad. & El. 487; 2 Per. & Dav. 521; 9 L.J.Q.B. 
36; 4 Jur. 266; 113 E.R. 166; 3 Digest (Repl.) 133, 30. 


Rule Nisi obtained by the plaintiffs to set aside a nonsuit and enter a verdict for 
them in an action of trover brought by the plaintiffs, assignees of the estate and Cc 
effects of Thomas Sutton, a bankrupt, for goods, alleged in the first count to have 
come into the defendants’ possession before the bankruptcy, and in the second 
count, after the bankruptcy of Sutton. The defendants pleaded not guilty, and not 
possessed. 

At the trial before Parreson, J., at Warwickshire Assizes, it appeared that 
Thomas Sutton, the bankrupt, carried on the business of a draper at Atherstone, [PD 
in the county of Warwick. On Feb. 23, 1846, he committed an act of bankruptcy, 
by absconding to America. A fiat in bankruptcy issued against him on Mar. 3; 
the adjudication took place on Mar. 5; and on Mar. 24 the plaintiffs were appointed 
assignees. The defendants were wine-merchants carrying on business in partner- 
ship together at Atherstone. At the time of his absconding, the bankrupt was in- 
debted to the defendants for wine. On Feb. 25 and 27—the defendants having [ff 
then full knowledge that the bankrupt had absented himself—Mrs. Sanders, the 
second defendant, went to the shop, where the business was still going on under 
the direction of the plaintiffs, and looked out goods to the amount of £5 6s. 5d. 
on the first occasion, and £6 4s. 11d. on the second. The first parcel the second 
defendant took away with her; the second was sent to the defendants’ house on 
Feb. 28. The shopman who delivered the last-mentioned goods demanded the 
money for them, whereupon the second defendant observed that she did not under- 
stand that she was to pay for the goods, and desired the man to call again in an hour. 
When he called again, she declined either to pay the money, or to restore the goods. 

On April 9, the plaintiffs’ agent sent in a bill of parcels or invoice of the goods 
purchased, enclosed in a letter, addressed to the defendants, as follows: 


‘April 9, 1846. ‘In re Sutton, a bankrupt. G 
‘‘Gentlemen,—I am directed to apply to you for the sum of £11 11s. 4d. 
for goods supplied to you on Feb. 25 and 27 last, which be pleased to remit to 
me without loss of time.’’ 


On April 23, the following letter was sent to the defendants by the solicitor of the 
assignees : 
‘Rugby, April 23, 1846. 
‘‘Gentlemen,—I am directed by Mr. Sutton’s assignees to apply to you for 
the payment of the sum of £11 11s. 10d.: and you will be so good as to pay 
the same to me, with 5s. for this letter, by Thursday next, as, in case of non- 
payment, I have positive instructions to sue you for the same.”’ 


To this letter the defendants’ solicitors sent the following reply: 


‘‘Atherstone, April 28, 1846. 

“Dear Sir,—Messrs. Sanders & Sanford consulted us on the subject of the 
claim made against them by the assignees of T. Sutton, as appears in your 
letter to them of the 23rd instant. We carefully considered all the circum- 
stances, and advised that they were not liable to pay that claim, but were 
legally entitled to set off the amount of their claim on the bankrupt’s estate. 
Since that time, we have taken the opinion of Mr. J. B. on the matter; and he 
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concurs with us: and, if it be determined to bring an action, we will accept 
service of the writ, and appear.”’ 


At the trial it was contended on the part of the defendants that, by the delivery 
of the bill of parcels on April 9, and the demand of payment as for goods sold 
and delivered by the bankrupt, the plaintiffs had affirmed the sale, and could not 
afterwards disaffirm it, and bring trover. The jury having found that the 
defendants had notice of Sutton’s bankruptcy after the purchase of the first parcel 
of goods, and before the purchase of the last parcel, the judge directed a nonsuit. 
He held that the plaintiffs, having treated the transaction as a sale, 1t was not 
competent to them afterwards to turn round and treat it as a tort. He reserved 
leave to the plaintiffs to move to enter a verdict for £6 4s. 11d., if the court should 
be of opinion that the action was maintainable. The plaintiffs obtained a rule 
accordingly. 

Whitehurst and Mellor for the defendants showed cause against the rule. 

Waddington (with whom was Humfrey) supported the rule. 

Cur. adv. vult. 


May 12, 1848. WILDE, C.J., delivered the following judgment of the court.— 
This was an action of trover brought by the plaintiffs, as assignees of Sutton, a 
bankrupt, for the purpose of recovering the value of certain goods which had be- 
longed to the bankrupt, and which had been sold by the bankrupt’s shopman after 
an act of bankruptcy committed by the bankrupt who had absconded, and after 
notice of the act of bankruptcy received by the defendants. Subsequently to the 
plaintiffs’ appointment as assignees, their agent sent a bill of parcels to the 
defendants, as for goods sold by the bankrupt to the defendants; and the plaintiffs’ 
solicitor demanded payment of the amount of such bill of parcels. The defendants 
refused to pay for the goods, whereupon the plaintiffs demanded the goods, and, 
on the defendants’ refusal to deliver them, the present action of trover was brought. 

At the trial, it was contended on the part of the defendants that, by the delivery 
of the bill of parcels and demand of payments as for goods sold and delivered by the 
bankrupt, the plaintiffs had affirmed the sale, and could not afterwards disaffirm it 
and maintain trover. On this objection the plaintiffs were nonsuited, leave being 
given to them to move to enter a verdict in their favour for the amount demanded if 
the court should be of opinion that the plaintiffs were entitled to recover. It appears 
by the judge’s report of the evidence, that the sale was made by the bankrupt’s 
servant after his [the bankrupt’s] absconding and altogether without authority, 
and after notice of the act of bankruptcy. It is, therefore, clear that the defendant, 
by receiving the goods under such unauthorised sale, was guilty of a conversion 
as against the assignees of the bankrupt. There was no evidence to show that 
the plaintiffs, or their agents, had any notice that the bankrupt was indebted to 
the defendants at the time of the delivery of the bill of parcels, or at the time the 
demand was made for payment; and it was proved that, before the delivery of the 
goods, the shopman who sold them informed the defendants that the goods must 
be paid for to the estate of the bankrupt. In these circumstances, the plaintiffs 
obtained the present rule nisi to set aside the nonsuit and to enter a verdict for 
them. On the argument of the rule, the principal point discussed was, whether 
the plaintiffs had, by the acts before mentioned, affirmed the sale by the shopman 
as a sale by their agent and so precluded themselves from maintaining an action 
of trover. ‘ 

The court is of opinion that such was not the effect of those acts and that the 
utmost effect to be given to them is, that they amounted only to a qualified offer to 
adopt such sale, that is, if the defendant would pay for the goods; and that, when 
the defendant refused to pay for them, it was competent to the plaintiffs to 
repudiate the sale altogether, and bring the present action. In Brewer and Gregory 
v. Sparrow (1), assignees were held to have adopted the dealings of the defendant 
with the estate of the bankrupt, which had taken place after an act of bankruptey 
and with notice, by adjusting an account of receipts and payments in respect of 
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such dealings, and by receiving the balance due on the result of such an account 
treating all the transactions as valid. But, in Morris v. Robinson (2), where a 
quantity of indigo had been shipped at Calcutta, on freight, and had been im- 
properly sold under the order of the Vice-Admiralty Court at the Mauritius, and 
the proceeds paid into court, the owner of the indigo was held entitled to maintain 
trover against the defendants, who had purchased and received thirty-two chests 
of the indigo so sold, notwithstanding the plaintiff’s agent, under a power of 
attorney executed by the plaintiff, had made an unsuccessful application to the 
Vice-Admiralty Court to obtain the proceeds paid into court of certain other of 
the chests of indigo sold under the same circumstances as those purchased by the 
defendants. In Burn v. Morris (3), where trover was brought for a £20 bank-note 
which the plaintiff had lost, and which the defendant had received from a woman 
who had found it and exchanged it at the bank, notwithstanding the plaintiff had 
received from the woman who so found it the sum of £7, being part of the proceeds 
which had been obtained by the defendant by the exchange of the note at the bank 
—the £7 being allowed only in reduction of damages. On Brewer and Gregory v. 
Sparrow (1) being cited, the court said that case was distinguishable by the fact 
that the assignees had there received a sum as the whole balance due to them 
upon the footing of the account. Again, in Hurst v. Gwennap (4), goods had been 
delivered by a bankrupt to the defendant, on sale or return, after an act of bank- 
ruptey but without notice. The assignees, after their appointment, required the 
defendant to say whether he would keep the goods or not; the defendant elected 
to keep them, whereupon the assignees delivered a bill of parcels, as on a sale by 
the bankrupt to the defendant, and demanded payment of the amount. The 
defendant refused to pay, claiming a set-off, as in the present case; whereupon the 
assignees, without further demand, brought trover and were held entitled to recover. 
The court confirmed the ruling of Lorp Extensoroven at nisi prius. 

We are, therefore, of opinion that the plaintiffs, by demanding payment for 
the goods, as on a sale by the bankrupt—which demand wag not acquiesced in by 
the defendants—did not preclude themselves from maintaining trover on the 
defendants’ refusal to pay according to such demand. The plaintiffs are, therefore, 
entitled to make the rule absolute for entering the verdict for them for the value 
of the goods so received by the defendants under the circumstances before stated. 


Rule absolute. 


A 
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KEENE v. BEARD 


[Court or Common Pumas (Erle, C.J., Byles and Keating, JJ.), April 80, May 1, 
1860] 


[eported’ 8 C.i.N.8. 372; 29° b.SC-P. 887: 2° TT. 240; 
6 Jur.N.S. 1248; 8 W.R. 469; 141 E.R. 1210] 


Bill of Hxchange—Cheque—Endorsement—Payable to ‘‘A. B. or bearer’’— 

Endorsement by A. B.—Action on cheque by holder against A. B. 

A cheque on a banker drawn payable to A. B., or bearer, and endorsed by 
A. B., may be recovered on in an action by a holder against A. B. 

Per Bytes, J.: A cheque ig in the nature of an inland bill of exchange, and 
has nearly all the incidents of ordinary bills of exchange, and, therefore, may 
be endorsed. The writing the name on the back of the cheque must be done 
animo endorsandi in order to make it effectual to bind the endorser. 


Notes. As to negotiation of bills, see now the Bills of Hxchange Act, 1882, 
ss. 31-38; s. 73. 

Approved: M‘Lean v. Clydesdale Banking Co. (1883), 9 App. Cas. 95. Referred 
to: Currie v. Mash (1875), L.R. 10 Exch. 1538; Robinson v. Marsh, (1921). 2. KB. 
640; Gerald McDonald v. Nash & Co., [1924] All E.R.Rep. 601; Bank of Baroda, 
Ltd. v. Punjab National Bank, Ltd., [1944] 2 All E.R. 83. 

As to negotiability of cheques, see 8 Hatsspury’s Laws (8rd Edn.) 142; 161-163; 
and for cases see 6 Dicust (Repl.) 9-10; 26-82. For the Bills of Exchange Act, 
1882, ss. 31-388, see 2 Haussury’s Srarutres (2nd Edn.) 521-525; and for s. 73 of 
that Act, see ibid. 544. 


Case referred to: , 
(1) Waynam v. Bend (1808), 1 Camp. 175, N.P.; 6 Digest (Repl.) 208, 1429. 


Also referred to in argument: 

Tassell and Lee v. Lewis (1695), 1 Ld. Raym. 748; 91 E.R. 1897; 6 Digest 
(Repl.) 215, 1488. 

Bromwich v. Lloyd (1696), 2 Lut. App. 1582; 125 E.R. 870; 6 Digest (Repl.) 
146, 1049. 

Buller v. Crips (1703), 6 Mod. Rep. 29; 87 E.R. 793; 6 Digest (Repl.) 44, 354. 

Gibson v. Minet (1791), 2 Bro. Parl. Cas. 48; 1 Hy. Bl. 569; 1 E.R. 784, H.L.; 
6 Digest (Repl.) 28, 202. 

Welsh v. Craig (1728), 8 Mod. Rep. 373. 

Hodges v. Steward (1692), 1 Salk. 125; 1 Ld. Raym. 181. 

Grant v. Vaughan (1764), 8 Burr. 1516; 1 Wm. BI. 485; 97 E.R. 957; 6 Digest 
(Repl.) 397, 2839. 

famchurn Mullick v. Luchmeechund Radalissen (1854), 9 Moo.P.C.C. 46; 14 
E.R. 215, P.C.; sub nom. Radakissen and Doss v. Ramchurn Mullick, 2 
C.L.R. 1664; sub nom. Mullick v. Radakissen, 23 L.T.0O.S. 25; 6 Digest 
(Repl.) 211, 1452. 

Laws v. Rand (1857), 38 C.B.N.8. 442; 27 L.J.C.P. 76; 30 L.T.0:S. 286; 4 
Jur.N.5, 74:6 WR. 127; 140 F..R. 812: 6 Digest (Repl.) 216, 1497. 

Walmsley v. Child (1749), 1 Ves. Sen. 341; 27 E.R. 1070, L.C.; 6 Digest (Repl.) 
898, 2812. . 

Peto v. Reynolds (1854), 9 Exch. 410; 23 L.J.Ex. 98; 22 L.T.0.8S. 246; 18 Jur. 
472; 2 W.R. 196; 2 C.L.R. 491; 156 E.R. 175; 6 Digest (Repl.) 88, 246. 

R. v. Snelling (1853), Dears.C.C. 219; 23 L.J.M.C. 8; 22 L.T.0.8. WTS 17 is. 
742; 17 Jur. 1012; 2 W.R. 54; 2 C.L.R. 114; 6 Cox, C.C. 280, CC. Res B 
Digest (Repl.) 35, 264. 

Bishop v. Young (1800), 2 Bos. & P. 78. 

Rothschild v. Corney (1829), 9 B. & C. 388; Dan. & Ll. 325; 7 L.J.0.8.K.B. 
270; 109 E.R. 144; 6 Digest (Repl.) 188, 1250. 
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Boehm v. Sterling (1797), 7 Term Rep. 423; 2 Esp. 574; 101 E.R. 1055; 6 Digest 
(Repl.) 188, 1248. 

Brooks v. Mitchell (1841), 9 M. & W. 15; 11 L.J.Ex. 51; 152 E.R. 7; 6 Digest 
(Repl.) 181, 12388. 

Dixon v. Bovill (1856), 3 Macq. 1; 28 L.T.O.S. 180; 2 Jur.N.S. 933; 4 W.R. 813, 
H.L.; 6 Digest (Repl.) 427, 3001. 

Gorgier v. Mieville (1824), 3 B. & C. 45; 4 Dow. & Ry.K.B. 641; 2 L.J.0.S8.K.B. 
206; 107 E.R. 651; 6 Digest (Repl.) 419, 2959. 

Lewin v. Edwards (1842), 9 M. & W. 720; 1 Dowl.N.S. 689; 11 L.J.Ex. 291; 
6 Jur. 401; 152 E.R. 304; 6 Digest (Repl.) 288, 2115. 

Mills v. Oddy (1835), 2 Cr.M. & R. 103; 3 Dowl. 722; 1 Gale, 92; 5 Tyr. 571; 
4 L.J.lx. 168; 6 Digest (Repl.) 115, 860. 

Moore v. Barthrop (1822), 1 B. & C. 5; 2 Dow. & Ry.K.B. 25; 1 L.J.0.8.K.B. 
4; 107 E.R. 2; 5 Digest (Repl.) 758, 6507. 


Demurrer to the declaration in an action by the holder of a cheque against the 
payee and endorser claiming £15. 

The declaration stated that one T. S. Bodenham, on Mar. 10, 1859, made his 
draft or order in writing for the payment of money, commonly called a cheque on a 
banker, and directed it to certain persons trading as bankers, by the name and 
style of the Union Bank of London, and thereby required them to pay to the 
defendant or bearer the sum of £11; and then delivered the draft or order to the 
defendant, who then endorsed and delivered it to the plaintiff, who then became and 
was and still is the lawful bearer thereof. The draft or order was duly presented 
for payment and was dishonoured, of which the defendant had due notice, but did 
not pay the same. The plaintiff claimed £15. The defendant demurred to the 
declaration. Joinder in demurrer. 


Grant for the defendant in support of the demurrer. 
G. Denman for the plaintiff. 


Cur. adv. vult. 


May 1, 1860. ERLE, C.J.—In my opinion this is a good declaration. The 
action is brought by the holder of a cheque on a banker against the payee and 
endorser. The declaration states [His Lorpsuip stated the declaration as above]. 
To this there is a demurrer, and the principal point made by counsel for the 
defendant in support of the demurrer was, that a cheque was not to be called 
a bill of exchange so as to be capable of being sued upon and creating a liability in 
the endorser to the person who may be holder of the document. Certainly the 
analogy holds between cheques and bills of exchange in a great many respects. 
The banker might, for ought I know, accept the cheque. A cheque has all the in- 
cidents of a bill of exchange as regards passing by delivery, and of being as cash 
in the hand of a party taking it bona fide and for value. Having then several of 
the incidents which appertain to bills of exchange, has a cheque the incident of 
passing by endorsement? that is to say, when the endorsement is made, not by a 
mere affixing of the party’s name on the back of the document, but an affixing of 
the name animo endorsandi, with the intention to pass a title to the cheque, and to 
incur the liabilities of an endorser of a negotiable instrument. Here it seems to me 
that the endorsement must have been made with that intention, and therefore our 
judgment in favour of the plaintiff will be at least in accordance with the intention 
of the parties to the cheque. But I also think that we act in accordance with the 
principles of law in holding that a cheque is a negotiable instrument. 


BYLES, J.—I am of the same opinion. I conceive that a cheque is in the nature 
of an inland bill of exchange, and has nearly all the incidents of ordinary bills of 
exchange. In one respect a cheque differs from a bill of exchange, for it is in the 
nature of an appropriation of money in the banker’s hands for the purpose of dis- 
charging a liability of the drawer to a third person; it is not necessary that there 
should be money of the drawer’s in the hands of the drawee of a bill of exchange. 
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There is another minor difference as to staleness; the drawer is not prejudiced by 
any delay in presenting his cheque to the banker unless in the meantime the 
banker has become insolvent. Counsel for the defendant was mistaken when he 
supposed that the negotiability of bills of exchange inland drawn depended on the 
statute 9 Will. 3, c. 17 [repealed by Bills of Exchange Act, 1882]; they had been 
so negotiated for many years previously to that date. Even the notes and bonds 
of foreign princes and states are all negotiable instruments in this country, and 
persons who take them for value are entitled to render them available. That seems 
to be so clear upon the decisions that I think it would be impossible to hold that 
cheques are not in at least an equally favourable position; and to me it.is clear that 
a cheque is, in fact, in the class of an ordinary bill of exchange; and, if so, why 
cannot it be endorsed? Since the endorsement—that is an endorsement animo 
endorsandi—must be proved (Wayman v. Bend (1)), no inconvenience can ensue 
from our holding this. In Story on Promissory Norgs, s. 182, it is laid down: 


‘Although a note payable to bearer is transferable by mere delivery, it may 
also be transferred by endorsement of the payee, or of any other subsequent 
holder.”’ 


It is very true that when a man’s name is written on the back of an instrument 
without the intention to endorse, and so make himself liable upon it, he is not so 
hable; for though it may be said he has put his name on the back of the cheque, 
that is a writing on the back, but it is not an endorsement in the legal sense of the 
term; and so in the case of a bank-note, a party who writes his name on the back 
is not liable on it if he wrote without intending to endorse. The writing must 
always be done animo endorsandi in order to make it effectual to bind the endorser. 
I do no injustice to counsel for the defendant when I say that his argument would 
have been of more authority if addressed to this court a hundred years ago than it 
could be expected to have in these times. 


KEATING, J.—I consider that this cheque is a negotiable instrument, and that 
the plaintiff has a right to sue upon it, and that our judgment ought to be for him. 


Judgment for plaintiff. 
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FINDON v. PARKER 


[Courr or Excurgurr (Lord Abinger, C.B., Gurney and Rolfe, BB.), June 10, 
~ 1843] 


[Reported 11 M. & W. 675; 12 L.J.Ex. 444; 1 L.T.0O.S. 289; 
7 J.P. 385; 7 Jur. 903; 152 E.R. 976] 

Maintenance of Action—Contract by proprietors of land to fight claims made for 
tithes on their land and to employ attorney for this purpose—Common link of 
interest between proprietors—Claim by attorney for work done. 

Jesus College, who were the lessees of certain tithes, gave notice to the pro- 
prietors and the tenants of the land demanding that the occupiers of the land pay 
their tithes in kind. The proprietors held a meeting at which it was resolved 
to resist the claim of the college ‘‘and support the present moduses; that the 
expenses incurred in such proceedings shall be borne and paid by the pro- 
prietors in proportion to the value of their estates;’’ and that the plaintiff who 
was an attorney “‘be requested to take such steps as may be considered neces- 
sary.’’ This resolution was signed by the defendant and six other proprietors 
of the land. At the time of the agreement it was uncertain whether the college 
would proceed by one or several bills in equity, but subsequently nine bills were 
filed and seven issues were directed against the occupiers of the different farms. 
The plaintiff in his capacity of attorney did work defending certain of the suits 
and in due course presented his account. The defendant refused to pay on the 
grounds that the work was done in pursuance of an agreement which amounted 
to maintenance. 

Held: the agreement was not illegal and did not amount to maintenance 
since there was reasonable evidence of a common link of interest uniting the 
proprietors of the land in question at the time they made the agreement. 


Notes. Followed and Applied: Hunter v. Daniel (1845), 4 Hare, 420. Dis- 
tinguished: Hutley v. Hutley (1873), L.R. 8 Q.B. 112; Re Cambrian Mining Co. 
(1882), 48 L.T. 114; Bradlaugh v. Newdegate (1883), 11 Q.B.D. 1; Alabaster v. 
Harness, [1891-4] All E.R.Rep. 817. Applied: British Cash and Parcels Con- 
veyors, Ltd. v. Lamson Store Service Co., [1908-10] All E.R.Rep. 146. Con- 
sidered and Explained: Neville v. London Express Newspaper, Ltd., [1918-19] 
All E.R.Rep. 61. Distinguished: Ford v. Radford (1920), 86 T.L.R. 658. Con- 
sidered: Martell v. Consett Iron Co., [1955] 1 All E.R. 481. 

As to definition and scope of maintenance in general, see 1 Hatspury’s Laws 
(8rd Edn.) 39; and for cases see 1 Dicrest (Repl.) 80 et seq. 


Cases referred to in argument: 

Potts v. Sparrow (1835), 1 Bing.N.C. 594; 3 Dowl. 680; 1 Hodg. 185; 1 Scott, 
578: 4 L.J.C.P. 201; 181 H.R. 1246; 1 Digest (Repl.) 100, 765. 

Master v. Miller (1791), 4 Term Rep. 320; 100 E.R. 1042; 1 Digest (Repl.) 73, 
200. 

Wallis v. Duke of Portland (1797), 8 Bro. Parl. Cas. 161; 3 Ves. 494; 3 E.R. 508; 
1 Digest (Repl.) 83, 629. 

Flight v. Leman (1848), 4 Q.B. 883; 1 Dav. & Mer. 67; 12 L.J.Q.B. 358; 1 
1.1.0.8. 2987. 7 Jur. 5573 114 FR. 180 1 Digest (Repl) el. et. 

Pechell v. Watson (1841), 8 M. & W. 691; 11 L.J.Ex. 225; 151 H.R. 1217; 1 
Digest (Repl.) 84, 640. 

Olivier v. Haywood (1792), 1 Anst. 82; 145 E.R. 806; sub nom. Olivier v. 
Bakewell, 4 Gwill. 1881; 18 Digest (Repl.) 185, 1199. 


Rule Nisi obtained by the defendant to enter a nonsuit or a verdict for him in an 
action brought by the plaintiff one Findon against the defendant Sir G. Phillips 
for the balance due to him on his bill of costs for work done as attorney for the 
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defendant, in defending certain tithe suits relating to lands in the parish of 
Tredington of which the defendant and others were the proprietors. 

At the trial before Wicurman, J., at the last Spring Assizes for the county of 
Worcester, it appeared that the lands in Tredington consisted of what were de- 
nominated the Old and the New inclosures, the former of which, from time of living 
testimony, had been exempted from the payment of tithes in kind, there being paid 
instead of them a certain sum varying in amount, for each of the several farms 
within the parish; whereas for the New inclosures tithes in kind were paid, or a 
composition entered into. In 1832, the principal, fellows, etc., of Jesus College, 
Oxford, being patrons of the living, and also lessees of the tithes, gave notice to the 
tenants and proprietors of the Old inclosures to set out their tithes in kind. In 
consequence of this notice having been given, the proprietors of land in Tredington 
held a meeting together upon the subject of this claim by the college, and at that 
meeting it was resolved 


‘that the proprietors do resist the claim of the college, and support the present 
moduses, and that the expenses incurred in such proceedings shall be borne and 
paid by the proprietors, in proportion to the value of their estates, and that 
Messrs. Findon and Wood be requested to take such steps as may be considered 
necessary.’’ 


This resolution was signed by the defendant and six other landowners in the parish 
of Tredington. At the time of making this agreement, it was uncertain whether 
the college would proceed by one or several bills in equity. Nine bills, however, 
were subsequently filed, and seven issues were directed by the Lord Chief Baron 
to be tried against the occupiers of the different farms. These issues were set down 
for trial at Worcester Assizes, and the first of the issues was accordingly tried, but 
during the time that the jury were deliberating upon the first issue, and the second 
was in the course of trial, it was agreed by the counsel on both sides that the result 
of all the issues should depend upon the verdict in the first. The jury, however, 
being unable to agree, were discharged without returning any verdict. The plain- 
tiff afterwards brought the present action for the balance due to him on his bill of 
costs. 

It was objected at the trial, that the agreement was illegal, as amounting to 
maintenance on the part of the different parties signing it. The learned judge, 
however, was of opinion that it was not illegal; that the landowners had a common 
interest in resisting the claim to tithes, on the ground that the old inclosed lands 
had never paid tithes before; and he accordingly directed the jury to find for the 
plaintiff, reserving leave to the defendant to move to enter a nonsuit or a verdict 
for him. The defendant obtained a rule accordingly. 


Serjeant Talfourd, Whitehurst and Butt for the plaintiff, showed cause against 
the rule. 
Kelly, Rh. V. Richards and W. J. Alexander for the defendant, supported the rule. 


LORD ABINGER, C.B.—I am of opinion that this rule ought to be discharged. 
I will put the case in the most naked form, for the purpose of applying what I have 
always considered as a maxim of law recognised and established. Suppose a man 
employs an attorney to defend an action in which he has no interest, and the 
attorney defends the action accordingly, does it lie in the mouth of the person who 
employs him to say he was guilty of maintenance in employing him? Every man 
who has been in a court of law has heard the maxim that a man cannot take advan- 
tage of his own wrong. In this case, however, I do not resort to that maxim, 
except to show that the present is rather an unusual defence. This is said to be a 
case of maintenance at common law, where an action is brought against a man who 
admits himself to have been a party to the contract, but alleges that he has com- 
mitted the crime of maintenance; and as that allegation is to the prejudice of 
another person, we ought to hold him to strict proof of the fact. The plea alleges 
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the agreement to be corrupt and illegal; the replication denies that it was illegal or 
corrupt, in the manner and form alleged by the plea. 

I do not think that, in order to determine the question, we are bound to look at 
the ultimate results of the particular suits, but that we ought to see whether there 
was any ground on which the parties making this agreement might reasonably 
suppose that they had a common interest in resisting the claim of the college. 
That claim was a general claim of tithe in kind from all the defendants; the 
defences to which would depend upon the answers put in. Suppose the answer in 
each case claimed a distinct modus for the specific land occupied by each defen- 
dant, and claimed it in the exact terms of a modus—‘‘from time whereof the 
memory of man runneth not to the contrary;’’ and suppose that all the parishioners 
making this agreement were satisfied that, as far as the parol evidence was con- 
cerned, and as far as human memory could go back, and ancient receipts could 
show, they could prove the payment of the particular moduses on which they meant 
to rely, far beyond the time necessary in such cases. I put this case as being a 
stronger one than the present, because here the opinion really entertained by these 
parties was, that all the inclosures were of that antiquity as to show that the 
moduses had been paid for enclosed lands. If the college could show that these 
lands had once been cominon, and had been inclosed within the time of legal 
memory, they would give an answer to all the moduses; in that respect all the 
occupiers and proprietors had a common interest, to show that these lands were 
ancient inclosures, or it might turn out that the college was able in some instances 
to prove that the lands were not ancient inclosures, and in others that the defen- 
dant succeeded in proving the lands to be ancient inclosures. It is a case of the 
same nature as if they had all claimed certain abbey lands, because then the question 
would be whether each could prove that his lands were of that description. In that 
case the issues would be found according to the various proofs in the cases; but still 
there would be a reason why they had one common interest in making a common 
defence. 

If any ground can be fairly suggested for making this contract legal, we ought to 
adopt it in favour of the party who makes the defence, in order to acquit him of 
the imputation that he casts upon himself. The contract does not necessarily 
imply any thing that the law calls maintenance. The law of maintenance, as I 
understand it upon the modern constructions, is confined to cases where a man 
improperly, and for the purpose of stirring up litigation and strife, encourages 
others either to bring actions, or to make defences which they have no right to 
make. I do not like to give an opinion upon an abstract case, and, therefore, am 
not desirous to consider it; but if a man were to see a poor person in the street 
oppressed and abused, and without the means of obtaining redress, and furnished 
him with money or employed an attorney to obtain redress for his wrongs, it would 
require a very strong argument to convince me that that man could be said to be 
stirring up litigation and strife, and to be guilty of the crime of maintenance: I am 
not prepared to say, that, in modern times, courts of justice ought to come to that 
conclusion. However, I give no opinion upon that point. In this case I proceed 
upon the ground, that there was reasonable evidence of a common link of interest 
uniting the proprietors of the lands in question, at the time they made the agree- 
ment. 


GURNEY, B.—When the parties entered into this agreement, they seem to have 
had reasonable ground of belief that they had all one common interest in proving the 
lands for which the moduses were claimed to be ancient inclosures; and, being of 
that opinion, I think it follows that there is nothing illegal in the agreement, and, 
therefore, that this rule must be discharged. 


ROLFE, B.——I am of the same opinion. The only hesitation I have had in the 
case has arisen from the fear, that the indignation one feels against so unrighteous 
a defence as the present might lead me into bending the law more than ought to be 
done. But I think the law here appears to concur with the honesty of the case. 
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It seems that, Jesus College being the lessees of these tithes, and having set up a 
demand for payment of them in kind, the landowners, not having been accustomed 
to pay them, met to consider what was to be done. It appears it was stated at the 
meeting, that if one modus failed the whole must fail. That, perhaps, was wrong; 
but if it was the bona fide opinion of the proprietors, and they thought it was some- 
thing in the nature of a farm modus, and that it was apportioned in different shares 
among the different landowners of the district, and that they had a common interest 
in it, and, having formed that opinion, they entered into this agreement, the only 
question on these pleadings is, was that or was it not a legal agreement? What is 
the agreement? It is an agreement by the proprietors of the land to resist the 
claim of the college to the payment of tithes in kind, and to support the present 
moduses. I may observe that these parties were not, in truth, the occupiers—not 
the parties who really were to pay the tithes, but the landlords. But whatever 
may be the law of maintenance in modern days, and however it is to be restricted, 
I do not believe that, in the most stringent times, the act of a landlord in protecting 
his interest in lands in the occupation of his tenants would be called maintenance, 
because it is, in truth, protecting his own actual reversionary interest. Any lawful 
construction must be placed upon this agreement, rather than one that renders it 
criminal; and the natural construction is, that the proprietors supposed that all the 
tenants would be included in the proceeding; then, so far from their conduct being 
illegal, it is merely an arrangement, that, as there is one proceeding against all, 
they will pay in proportion to their interests. That being the agreement entered 
into, and the traverse being whether in truth that agreement was or was not illegal, 
it seems to me to be clear that it was not illegal, and consequently that this rule 
ought to be discharged. 

Rule discharged. 


FILLITER v. PHIPPARD 


[Court oF QuEEN’s Bencn (Lord Denman, C.J., Coleridge and Wightman, JJ.), 
December 9, 11, 1847] 


[Reported 11 Q.B. 347; 17 LJ.Q.B. 89; 10 L.T.0.8. 225; 
11 J.P. 908; 12 Jur. 202; 116 E.R. 506] 


Fire—Accidental fire—Liability of owner of premises—Fire started negligently 
allowed to spread to adjoining owner’s premises—Fires Prevention (Metro- 
polis) Act, 1774 (14 Geo. 3, c. 78), s. 86. 

By s. 86 of the Fires Prevention (Metropolis) Act, 1774: ‘‘...no action, 
suit or process whatever shall be had, maintained or prosecuted against any 
person in whose house, chamber, stable, barn or other building, or on whose 
estate any fire shall. . . accidentally begin. .. .”’ 

This section provides no defence where the fire was produced negligently 
or where it was started deliberately. 

The plaintiff and the defendant were the owners of adjoining land. The 
defendant started a fire on his land, and negligently permitted it to spread to 
the plaintiff’s land where it caused damage and necessitated expenditure by 
the plaintiff to have it extinguished. 

Held: the defendant was liable to the plaintiff at common law for the damage 
caused and money spent. 


Notes. Referred to: Re Barker, Ex parte Gorely (1864), 4 De G.J. & Sm. 477; 
Musgrove v. Pandelis, [1918-19] All E.R.Rep. 589; Collingwood v. Home and 
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Colonial Stores, Ltd., [1936] 3 All E.R. 200; Balfour v. Barty-King, [1957] 1 All 
E.R. 156. 

As to an occupier’s liability in regard to fire in general, see 28 Hausspury’s Laws 
(8rd Kdn.) 52-53 ; and for cases see 86 Diarst (Repl.) 76 et seq. For s. 86 of the 
Fires Prevention (Metropolis) Act, 1774, see 13 Hatspury’s Srarures (2nd Edn.) 
10, 


Cases referred to: 

(1) Turberville v. Stamp (1697), 1 Com. 82; Carth. 425; Comb. 459* Holt, K.1: 
9; 1 Ld. Raym. 264; 12 Mod. Rep. 152; 1 Salk. 18; Skin. 681; 92 E.R. 
944; 86 Digest (Repl.) 164, 870. 

(2) Richards v. Hasto (1846), 8 Dow. & L. 515; 15 M. & W. 244; 15 L.J.Ex. 
163; 8 L.T.0.8. 253; 10 Jur. 695; 153 E.R. 840; 86 Digest (Repl.) 76, 410. 

(3) Viscount Canterbury v. A.-G. (1848), 1 Ph. 306; 4 State Tr.N.S. 767; 12 
L.J.Ch. 281; 7 Jur. 224; 41 E.R. 648, L.C.; 36 Digest (Repl.) 76, 408. 

(4) Vaughan v. Menlove (1837), 3 Bing.N.C. 468; 8 Hodg. 51; 4 Scott, 244; 6 
ieS,C.P. 92; 1 Jur 215; 182 ER. 490; 86 Digest (Repl.) 29, 126. 


Also referred to in argument: 
Piggot v. Hastern Counties Rail. Co. (1846), 3 C.B, 229; 15 L.J.C.P. 285; 7 
L.V,0.S. 209; 10 Jur. 571; 136. E.R. 92; 36 Digest (Repl.) 145, 765. 


Rule Nisi obtained by the defendant to arrest the judgment for the plaintiff in an 
action tried by Cresswetn, J., brought by the plaintiff, against the defendant for 
damages for loss and damage arising from a fire which had spread from the 
defendant’s land to land belonging to the plaintiff. 

Barstow for the plaintiff, showed cause against the rule. 

Serjeant Kinglake and Stock for the defendant, supported the rule. 


Cur. adv. vult. 


Dec. 11, 1847. LORD DENMAN, C.J., delivered the following judgment of 
the court.—This was a motion in arrest of judgment, on a declaration stating that 
the plaintiff was possessed of a close in which certain hedges and gates were stand- 
ing, and several trees growing, that the defendant was possessed of an adjoining 
close, and that the defendant made and kept a fire in his close in such a negligent 
manner, and at a time when, by reason of the then state of the wind and weather, 
it was dangerous and improper so to do, that, through the negligence and improper 
conduct of himself and his servants, and for want of due care and caution, the said 
fire extended itself out of his close into plaintiff's, and the plaintiff’s trees, hedges, 
fences, etc., were burnt and destroyed. 

The ancient law, or rather custom of England, appears to have been, that a person in 
whose house a fire originated, which afterwards spread to his neighbour’s property 
and destroyed it, must make good the loss; and it is well established that, where 
the fire was occasioned by a servant’s negligence, the owner, the master of the 
house where it began, is answerable for the consequences to the sufferer. Turber- 
ville v. Stamp (1), the last decided case before the statute 6 Ann. c. 58, makes this 
plain, and declares the same principle where the fire originates in the defendant’s 
close. The Act contemplates the probability of fires in cities and towns arising 
from three causes, the want of water, the imperfection of party walls, and the 
negligence of servants. The Act provided some means for supplying these material 
defects: but the third section was directed against the moral one, the carelessness 
or negligence of servants, which (it observes) often causes fires: and it imposes on 
the servant by whose negligence the fire may have been occasioned a fine of £100, 
to be distributed among the sufferers at the discretion of the churchwardens, or 
imprisonment for eighteen months in case of non-payment. The clause, raising 
the same sum whatever the extent of suffering and the number of the sufferers, and 
inflicting the same penalty to whatever degree the negligence may have been culp- 
able, without any power to lower the fine or shorten the imprisonment, can scarcely 
be supposed to have undergone much consideration on the part of the legislature. 
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The most usual cause of fires was assumed to be the negligence of servants: and 
the enactment might operate to induce habits of caution in that important class. 
The same statute, in s. 6, enacts that, after a day named, no action shall be main- 
tained against any person in whose house or chamber any fire shall accidentally 
begin, nor shall any recompense be made by such person for any damage suffered 
or occasioned thereby. 

Both provisions seem to have found favour with the legislature; for both were 
re-enacted by 12 Geo. 3, ce. 73, and the Fires Prevention (Metropolis) Act, 1774; 
the latter by s. 86 adding, to the words ‘‘house or chamber,”’ ‘‘stable, barn, or other 
building;’’ and also the words ‘‘or on whose estate.”’ 

No terms can be more comprehensive. We cannot doubt that Parke, B., in 
Richards v. Easto (2), rightly viewed it as a general law. And, though the word 
‘estate’ is used in a sense very different from that which it bears in the language 
of the law, it clearly applies to land not built upon, and makes the owner of such 
land liable in the same manner as it had previously the owner of buildings. 

The question then is upon the meaning and effect of the word ‘‘accidentally,”’ 
here applied to fire. And here a very singular doubt has arisen from the mode in 
which this enactment is discussed by Str Wrtt1am BracksTone in his CoMMEN- 
TARIES. The passage is introduced by that learned writer incidentally, as an illus- 
tration of the principle on which masters are held responsible for the acts of their 
servants (vol. 1, p. 481): 


“Upon this principle, by the common law, if a servant kept his master’s fire 
negligently, so that his neighbour’s house was burned down thereby, an action 
lay against the master; because this negligence happened in his service.... But 
now the common law is altered by statute 6 Ann., c. [58, ss. 3, 6] which 
ordains that no action shall be maintained against any, in whose house or 
chamber any fire shall accidentally begin; for their own loss is sufficient 
punishment for their own or their servant’s carelessness.’’ 


This reason, by the way, is not stated in the Act of Parliament, and must be 
allowed to be very far from satisfactory; because the principle on which actions are 
maintainable is not the punishment of guilty persons, but compensation to innocent 
sufferers. Besides, making servants punishable for fires resulting from their 
negligence is no exemption of masters from responsibility for the same fault; for 
fires which accidentally begin are not fires produced by negligence. 

It would, therefore, appear that BracKxstone had drawn a conclusion from the 
enactment cited, which it by no means sustains. Lorp LynpHuRST, however, has 
in some degree sanctioned by his high authority the inference thus drawn by 
BLAcKSsTONE, in the remarks by which he prefaced his decision against Lord Canter- 
bury’s petition of right (Viscount Canterbury v. A.-G. (8)). We must, however, 
observe that those remarks are wholly unnecessary for the decision to which he 
came, and indeed are stated rather as arguments with which that petitioner would 
have had to contend, if his cause had come to a hearing on the merits, than as 
expressing a deliberate opinion. 

It is true that, in strictness, the word accidental may be employed in contradis- 
tinction to wilful, and so the same fire might both begin accidentally and be the result 
of negligence. But it may equally mean a fire produced by mere chance, or in- 
capable of being traced to any cause, and so would stand opposed to the negligence 
of either servants or masters. When we find it used in statutes which do not 
speak of wilful fires but make an important provision with respect to such as are 
accidental, and consider how great a change in the law would be effected, and how 
great encouragement would be given to that carelessness of which masters may be 
guilty as well as servants, we must say that we think the plaintiff’s construction 
much the more reasonable of the two. 

Lorp Lynpuurst in Viscount Canterbury v. A.-G. (8) remarked on the absence 
of decisions on this point. Yet he mentions two cases, both surely entitled to great 
weight, one tried before ALpERSon, J., in Berkshire [cited in argument by SeRgEANT 
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Tatrourp in 4 Scott, at p. 248] the other, Vaughan v. Menlove (4) before 
PatTeson, J., in Shropshire, which latter was very fully discussed on a rule to show 
cause, and decided by the whole Court of Common Pleas. In both these cases a 
plaintiff recovered damages for a fire spreading to his corn from the defendant's 
field through the negligence of the defendant and his servants. His Lordship says 
that the Fires Prevention (Metropolis) Act, 1774, escaped notice on those occasions. 
But, if we ask how it came to be overlooked, since it would have furnished a com- 
plete and easy defence, the only answer can be the universal impression of the 
eminent lawyers, both at the Bar and on the Bench, who took part in the argument 
and judgment, that s. 86 of that Act respecting accidental fires cannot apply to 
such as are produced by negligence. 

It may be further observed, with reference to this doctrine, that the exemption 
given by this enactment cannot apply. Its words suppose the fire to begin 
accidentally on the estate of him from whose estate it spreads. This fire did not 
begin accidentally, but was knowingly lighted by the defendant himself. 


Judgment for plaintiff. 


BEATSON v. SKENE 


[Court or ExcHequer (Pollock, C.B., Martin, Bramwell and Wilde, BB.), May 1, 
83, 24, June 2, 5, 1860] : 


[Reported 5 H. & N. 838; 29 L.J.Ex. 430; 2 L.T. 378; 
6 Jur. N.S. 780; 8 W.R. 544; 157 E.R. 1415] 


Slander—Privilege—Military inquiry—Information given by defendant to officer 
under duty to inquire and to receive information—Question for jury whether 
information relevant to inquiry. 

The plaintiff had been the commanding officer of an irregular corps of cavalry 
during the Crimean war and the defendant was the civil commissioner attend- 
ing the corps. Immediately after the plaintiff had given up his command the 
general officer commanding directed a colonel to inquire into and report on the 
condition of the corps, and the colonel was referred to the defendant for infor- 
mation. The defendant was authorised to give the information, and he gave 
certain information to the colonel who passed it on in a letter to the general. 
The defendant admitted that the letter contained in substance the information 
he had given to the colonel and that the contents of the letter were defamatory 
of the plaintiff, but he claimed that what passed between the colonel and 
himself was privileged. 

Held: it was a question of fact for the jury whether the communication the 
defendant made to the colonel was relevant to the inquiry that the colonel had 
to make and in which the defendant was to assist him. 


Evidence—Document—Privilege—State paper—Injury to public service—Posst- 
bility of injury—Determination by head of Government Department. 

If the production of a State paper would be injurious to the public service, 
the general public service must be considered: paramount to the individual 
interest of a suitor in a court of justice. Whether the production of the docu- 
ment would be injurious to the public service must be determined, not by the 
judge, but by the head of the Department having the custody of the paper. If 
he states that in his opinion the production of the document would be injurious 
to the public service, the judge ought not to compel the production of it. 
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Notes. Considered: H.M.S. Bellerphon (1874), 44 L.J.Adm. 5; Hennessy v. 
Wright (1888), 21 Q.B.D. 509. Followed: Hughes v. Vargas (1898), 9 T.L.R. 551. 
Considered : Spigelman v. Hocken, Goldblatt v. Hocken (1938), 150 L.T. 256; Dun- 
can v. Cammell Laird & Co., [1942] 1 All E.R. 587. Referred to: Campbell v. 
Spottiswoode (1863), 3 B. & S. 769; Henwood v. Harrison (1872), L.R. 7 C.P. 606; 
Dickeson v. Hilliard (1874), L.R. 9 Exch. 79; Kain v. Fairer (1877), 87 L.T. 469; 
Marks v. Beyfus (1890), 54 J.P. 775; Re Hargreaves (1899), 16 T.L.R. 93; Astatic 
Petroleum Co. v. Anglo-Persian Oil Co., [1916-17] All E.R.Rep. 687; Robinson v. 
State of South Australia (No. 2), [1931] All E.R.Rep. 333; Rowell v. Pratt, [1936] 
2 All E.R. 576. 

As to qualified privilege in libel and slander, see 24 Haussury’s Laws (8rd Edn.) 
129 et seq.; and for cases see 32 Dicest (Repl.) 129 et seq. As to grounds for resist- 
ing production of State papers, see 12 Hauspury’s Laws (83rd Edn.) 58 et seq.; and 
for cases see 22 Diaust (Repl.) 386 et seq. 


Case referred to: 
(1) Dickson v. Earl of Wilton (1859), 1 F. & F. 419, N.P.; 32 Digest (Repl.) 188, 
2002. 


Also referred to in argument : 

Home v. Bentinck (1820), 2 Brod. & Bing. 180; 8 Price, 225; 1 State Tr.N.S. 
App. A. 1848; 4 Moore, C.P. 563; 129 E.R. 907, Ex. Ch.; 32 Digest (Repl.) 
128, 1500. 

Anderson v. Hamilton (1816), 2 Brod. & Bing. 156, n.; 8 Price, 244, n.; 129 E.R. 
917; 22 Digest (Repl.) 886, 4155. 

Wyatt v. Gore (1816), Holt, N.P. 299, N.P.; 32 Digest (Repl.) 203, 2197. 

Coxhead v. Richards (1846), 2 C.B. 569; 15 L.J.C.P. 278; 10 Jur. 984; 185 E.R. 
1069; 82 Digest (Repl.) 142, 1617. 

Toogood v. Spyring (1834), 1 Cr.M. & R. 181; 4 Tyr. 582; 3 L.J.Ex. 347; 149 E.R. 
1044; 82 Digest (Repl.) 136, 1565. 

Pattison v. Jones (1828), 8 B. & C. 578; 3 C. & P. 383; 38 Man. & Ry.K.B. 101; 
7 L.J.0.8.K.B. 26; 108 E.R. 1157; 82 Digest (Repl.) 188, 1583. 


Rule Nisi obtained by the plaintiff to set aside the verdict for the defendant and 
for a new trial in an action for slander brought by the plaintiff, General Beatson 
against the defendant Mr. Skene. The most important part of the slander alleged 
was contained in the following passage : 


‘“‘When General Smith arrived at the Dardanelles, General Beatson assembled 
the commanding officers of regiments, and actually endeavoured to persuade 
them to make a mutiny in their regiments against General Smith, and against 
the authority of General Vivian.”’ 


At the trial before Bramwe tu, B., and a jury, verdict was given for the defendant 
with leave reserved to the plaintiff to move the full court. In pursuance of such 
leave a rule nisi was obtained on the following grounds: (i) that there was no 
evidence to prove a prima facie case of privilege and that the judge should have 
directed the jury accordingly; (ii) that the judge should have ordered the production 
by the Secretary of State for War of certain letters and notes in his possession; and 
(iii) that the verdict was against the weight of the evidence. 


Bovill, Q.C., Lush, Q.C., and Garth for the defendant, showed cause against the 


rule. 
EK. James, Q.C., Hawkins, Q.C., and Gray for the plaintiff, supported the rule. 


Cur. adv. vult. 


June 2, 1860. POLLOCK, C.B., delivered the following judgment of the court.— 
This was an action for slander tried before BramweLt, B., during Hilary Term last. 
The alleged slander was the speaking of certain words by the defendant to Colonel 
(now General) Shirley, in February, 1856. 

The plaintiff had been the general commanding an irregular corps of cavalry 
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during the war in the Crimea. He gave up his command in September, 1855. The 
defendant was the civil commissioner attending the corps. General Vivian, under 
whose general command the corps was placed prior to September, 1855, directed 
Colonel Shirley to inquire into and report the condition of the corps, and referred 
him to the defendant for information, writing also to the defendant to give it. 
Colonel Shirley wrote a letter to General Vivian in consequence. The defendant 
adopted the contents of that letter ag containing the substance of his communication 
to Colonel Shirley, and admitted his responsibility to the contents of the letter, if 
any there were. That letter contained matter which, if spoken, must be deemed 
slanderous, unless the occasion on which it was uttered furnished a justification. 
The plaintiff, therefore, was entitled to a verdict, unless the defence set up could 
be established—viz., that what passed between the defendant and Colonel Shirley 
was a privileged communication. The jury found a verdict for the defendant. In 
the following term a motion was made for a new trial on three grounds: first, that 
the learned judge had declined to compel the production of certain documents; 
secondly, that he had misdirected the jury; thirdly, that the verdict was against 
the evidence. 

With respect to the first point, it appeared that the Secretary of State for War, 
Mr. Sidney Herbert, had been subpcenaed to produce certain letters written by the 
plaintiff to him, and also the minutes of a court of inquiry as to Colonel Shirley's 
conduct in writing the letter in question to General Vivian. Mr. Sidney Herbert 
attended at the trial, but objected to produce the documents, on the ground that 
his doing so would be injurious to the public service. The learned judge refused to 
compel their production on Mr. Sidney Herbert making this statement, and this 
forms the first ground upon which the rule for a new trial was obtained. Now, it 
turns out, on referring to the date and nature of the documents called for, that not 
one of them could have been given in evidence on the trial had they been actually 
produced. Seven of the letters were written long before the conversation com- 
plained of took place, and the defendant was in no way a party or privy to the 
writing of any of them. As to the notes or minutes of what passed on the inquiry, 
they had been taken by a person who was not present at the trial to prove their 
correctness, and therefore the mere notes were certainly not admissible as evidence. 
It may be further remarked that no prejudice could have been sustained by the 
plaintiff, inasmuch as the defendant admitted on the inquiry that he had spoken 
the words, as was proved at the trial by a witness who took a note of what passed 
on that occasion. Nor was any doubt or question raised at the trial as to the 
fact that the conversation complained of had taken place. Under these circum- 
stances we are all of opinion that the non-production of these documents furnished 
no ground for a new trial. Indeed, had the documents been produced and received 
in evidence, and the verdict had been for the plaintiff instead of (as it was) for the 
defendant, the reception of the evidence (if objected to) would have been a ground 
for a new trial; but inasmuch as Bramwetu, B., did not at the trial take this view 
of the case, but declined to compel the production of the evidence on the ground 
that the Secretary for War stated that the production of the documents would be 
injurious to the public service, we think it due to BraMweELL, B., and to the importance 
of the question to express the entire concurrence of a majority of the court in that 
ruling of his. 

We are all of opinion that it cannot be laid down that all public documents of 
every sort, including treaties with foreign powers, and all the correspondence that 
may precede or accompany them, and all communications to the heads of depart- 
ments, are to be produced and made public whenever a suitor in a court of justice 
thinks that his case requires such production. It is manifest, we think, that there 
must be a limit to the duty or the power of compelling the production of papers 
which are connected with acts of State. As an instance we would put the case of 
a British Minister at a foreign court writing in that capacity a letter to the Secre- 
tary of State for Foreign Affairs in this country containing matter injurious to the 
reputation of a foreigner, or possibly a British subject; can it be contended that 
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the person referred to would have a right to compel the production of the letter in 
order to take the opinion of a jury whether the injurious matter was written mali- 
ciously or not? We are of opinion that, if the production of a State paper would 
be injurious to the public service, the general public interest must be considered 
paramount to the individual interest of a suitor in a court of justice; and the 
question then arises, How is this to be determined? It is manifest it must be 
determined either by the presiding judge or by the responsible servant of the Crown 
in whose custody the paper is. The judge would be unable to determine it without 
ascertaining what the document was, and why the publication of it would be 
injurious to the public service—an inquiry which cannot take place in private, and 
which taking place in public may do all the mischief which it is proposed to guard 
against. 

It appears to us, therefore, that the question whether the production of the docu- 
ment would be injurious to the public service must be determined, not by the judge, 
but by the head of the Department having the custody of the paper; and if he is in 
attendance and states that in his opinion the production of the document would be 
injurious to the public service, we think the judge ought not to compel the produc- 
tion of it. The administration of justice is only a part of the general conduct of 
the affairs of any State or nation, and we think that it is (with respect to the pro- 
duction or nonproduction of a State paper in a court of justice) subordinate to the 
general welfare of the community. If the head of the Department does not attend 
personally to say that the production of the document will be injurious, but sends 
the document to be produced or not as the judge may think proper, or, as was the 
case in Dickson v. Earl of Wilton (1), before Lorp CamppeLi, when a subordinate 
was sent with the document with instructions to object, but nothing more, then 
indeed the case may be different—the judge may compel the production of it. 

Martin, B., does not entirely agree with us as to the general view we have 
taken of this question. He is of opinion that whenever the judge is satisfied that 
the document may be made public without prejudice to the public service, the judge 
ought to compel its production, notwithstanding the reluctance of the head of the 
Department to produce it; and perhaps cases might arise where the matter would 
be so clear that the judge might well ask for it in spite of some official scruples 
as to producing it; but this must be considered rather as an extreme case, and 
extreme cases throw very little light upon the practical rules of life. 

The second ground upon which the rule for a new trial was obtained was the 
misdirection of the learned judge. The misdirection complained of was, that the 
judge left it to the jury to say whether the communication the defendant made to 
Colonel Shirley was relevant to the inquiry that Colonel Shirley had to make, and in 
which the defendant was to assist him. It was argued that the judge ought to have 
told the jury it was not, and that he ought to have directed them to find a verdict 
for the plaintiff. We are of opinion that the direction was right. Colonel Shirley 
had been directed to inquire into the condition of the corps, and had been referred 
to the defendant for information, and the defendant had been directed to give him 
the information. It is impossible to say that the condition of the corps in February, 
1855, might not be affected, which would depend in some manner upon the cireum- 
stances attending the transfer of the command in the previous autumn. The doubt, 
as far as there is any, is rather the other way—whether the judge ought not to have 
told the jury as a matter of law that the communication was relevant to the inquiry 
Colonel Shirley had to make, which it certainly might have been. The question, 
however, involved matters of fact, and was, therefore, properly left to the jury, and 
we see no reason to be dissatisfied with their finding. 

It was further contended that, assuming the question was properly left to the 
jury, their verdict was against the evidence in the cause, and great reliance was 
placed on the summing-up of the learned judge, which certainly was very much in 
favour of the plaintiff. The jury, however, found for the defendant, and, with the 
concurrence of BramweLL, B., we think that they were right. The plaintiff's 
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counsel relied on expressions used by the defendant in giving his own account of 
the matter on cross-examination, such as that ‘‘he volunteered the statement’’; that 
‘‘the communication was not official,’ and similar expressions. The answer to this 
is, that when once a confidential relation is established between two persons with 
regard to an inquiry of a private nature, whatever takes place between them rele- 
vant to the same subject, though at a time and place different from those at which 
the confidential relation began, may be entitled to protection, as well as what passed 
at the original interview, and it is a question for the jury whether any further 
conversation on the same subject, though apparently casual and voluntary, does not 
take place under the influence of the confidential relation already established be- 
tween them, and is, therefore, entitled to the same protection. No doubt, the jury 
acted on this view, and we think they were quite justified in doing so. The result 
is, that all the grounds for a new trial fail, and the rule must be discharged. 


Rule discharged. 


DAINES AND ANOTHER v. HARTLEY 


[Courr or Excurguer (Pollock, C.B., Alderson and Platt, BB.), June 8, Decem- 
ber 1, 5, 1848] 


[Reported 8 Exch. 200; 18 L.J.Ex. 81; 12 L.T.0O.8. 271; 
12 Jur. 1093; 154 E.R. 815] 


Slander—Evidence—Special meaning of words—Questions to be put by counsel. 
The proper course for a counsel who proposes to get rid of the plain and 
obvious meaning of words imputed to a defendant as spoken of the plaintiff is 
to ask the witness, not ‘‘What did you understand by these words?’’, but ‘*Was 
there anything to prevent these words from conveying the meaning which 
ordinarily they would convey?’’ If there was, evidence of that may be given, 
and when it appears that something occurred by which the witness understood 
the words in a sense different from their ordinary meaning, the question then 
may be put: ‘‘What did you understand by them?”’ 


Notes. Applied: Barnett v. Allen (1858), 3 H. & N. 876. Considered: Simmons 
v. Mitchell (1880), 6 App. Cas. 156; Tolley v. J. S. Fry & Sons (1929), 46 T.L.R. 
108. Referred to: Hough v. London Express Newspaper, Ltd., [1940] 3 All E.R. 
81. 

As to meaning of the statement in libel and slander, see 24 Hatspury’s Laws 
(3rd Edn.) 86 et seq.; and for cases see 382 Dicest (Repl.) 68 et seq. 


Cases referred to in argument : 

Hankinson v. Bilby (1847), 16 M. & W. 442; 2 Car. & Kir. 440; 153 E.R. 1262; 
82 Digest (Repl.) 55, 571. 

Tempest v. Chambers (1815), 1 Stark. 67, N.P.; 82 Digest (Repl.) 54, 570. 

Slater v. Franks (1616), Hob. 126; 80 E.R. 275; 82 Digest (Repl.) 36, 246. 

Goldstein v. Foss (1828), 4 Bing. 489; 1 Moo. & P. 402; 2 Y. & J. 146; 130 E.R. 
856, Ex. Ch.; 82 Digest (Repl.) 73, 963. 

Angle v. Alexander (1880), 7 Bing. 119; 181 E.R. 46; sub nom. Alexander v. 
Angle, 1 Cr. & J. 143; 4 Moo. & P. 870; 1 Tyr. 9; 82 Digest (Repl.) 38, 279. 

Fleetwood v. Curle (1620), Cro. Jac. 557; Palm. 69; Hob. 267; 79 E.R. 478; 
82 Digest (Repl.) 50, 476. 

Broome v. Gosden (1845), 1 C.B. 728; 1385 E.R. 728; 32 Digest (Repl.) 87, 1096. 


Rule Nisi obtained by the plaintiffs for a new trial of an action tried by PoLtocg, 


A 


C 


K 


G 


H 


[ 





Ex.] DAINES v. HARTLEY (Potxock, C.B.) 887 


C.B., and brought by the plaintiffs against the defendant for slander in the way of 
their business. 

The two plaintiffs were partners in a firm of glass merchants and they had had 
various business dealings with the defendant who was also a glass merchant. The 
defendant told a witness that he had written to his agents to settle his account 
with the plaintiffs and stop supplies. He said he had done this because the 
first plaintiff was not to be trusted. When the witness said his firm had bills from 
the plaintiffs the defendant said: ‘‘Then you must look sharp to get those bills 
met by them.’’ Counsel for the plaintiff sought to ask the witness at the trial: 
‘‘What did you understand by that?’’ but the question was held to be inadmissible, 
and judgment was subsequently entered for the defendant. The plaintiffs obtained 
a rule nisi for a new trial on the ground that the question was improperly rejected. 


Sir Frederic Thesiger and T. Jones for the defendant, showed cause against the 
rule. 
M. Chambers and Bovill for the plaintiffs, supported the rule. 
Cur. adv. vult. 


Dec. 5, 1848. POLLOCK, C.B., delivered the following judgment of the court.— 
In this case a motion was made for a new trial, on the ground of the improper 
rejection of evidence. The case was moved by counsel for the plaintiffs on the 
ground that he was not allowed to put the following question to a witness who 
heard part of the conversation: ‘‘What did you understand by that?’’ I stated to 
the learned counsel, at the time that the trial was going on, that I did not reject 
the question altogether, but that, in my judgment, he could not put the question 
in that shape; and he declined to put it in any other, but applied to the court for 
a rule for a new trial. The court granted a rule, and the case was fully argued. 

We are of opinion that the question could not be so put. ‘There can be no doubt 
that words may be understood by bystanders to import something very different from 
their obvious meaning. The bystanders may perceive that what is uttered is 
uttered in an ironical sense, and, therefore, that it may mean directly the reverse 
of what it professes to mean. Something may have previously passed which gives 
a peculiar character and meaning to some expression; and some word which ordi- 
narily or popularly is used in one sense may, from something that has gone before, 
be restricted and confined to a particular sense, or may mean something different 
from that which it ordinarily and usually does mean. But the proper course for a 
counsel who proposes so to get rid of the plain and obvious meaning of words 
imputed to a defendant, as spoken of the plaintiff, is to ask the witness, not ‘‘What 
did you understand by those words?’’ but ‘‘Was there anything to prevent those 
words from conveying the meaning which ordinarily they would convey?’’ If 
it appears that something occurred by which the witness understood the words in 
a sense different from their ordinary meaning, evidence of that may be given; and 
then, when you have laid the foundation for it, the question may be put, ‘‘What 
did you understand by them?’’ when I believe we may say that generally no 
question ought to be put in such a form as possibly to lead to an illegal answer. 
Taken by itself, and without more, the understanding of a person who hears an 
expression is not the legal mode by which it is to be explained. If words are uttered 
or printed, the ordinary sense of those words is to be taken to be the meaning of the 
speaker; but no doubt a foundation may be laid by showing something else which 
has occurred; some other matter may be introduced, and then, when that has been 
done, the witness may be asked, with reference to that other matter, what was the 
sense in which he understood the words. But the mere question: ‘‘What did you 
understand with reference to such an expression ?’’ we think is not the correct mode 
of putting the question. The rule, therefore, for a new trial must be discharged. 


Rule discharged. 
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GREVILLE v. BROWNE 


[House or Lorps (Lord Campbell, L.C., Lord Brougham, Lord Cranworth, Lord 
Wensleydale and Lord Kingsdown), July 28, 29, 1859] 


[Reported 7 H.L.Cas. 689; 34 L.T.0.8. 8; 5 Jur.N.S. 849: 
i Woo ofe, I he 75) 


Wall—Legacy—Priority—Charge on real estate—Legacies followed by gift of 
residuary realty and personalty—Mortgage of realty. 

If there is a general gift of legacies and then the testator gives the rest and 
residue of his property, real and personal, the legacies come out of the realty. 

A testator by will bequeathed to M. £1,000 and to A. £5,000, and ‘‘as to all 
the rest of my real and personal property, I bequeath and devise the same to 
my son M. in the fullest manner I can with liberty to him to dispose of the 
same as he thinks proper.’’ Twenty-one years after the testator’s death M. 
mortgaged the real estate which was subsequently sold, and the question arose 
whether the legacies were a charge upon the real estate which had priority over 
the mortgage. 

Held: the legacies were a charge upon the real estate, and no power was 
given in the will to M. to mortgage the estate free from the legacies. 


Notes. Applied: Gyett v. Williams (1862), 2 John. & H. 429. Distinguished : 
Browning v. French (1871), 24 L.T. 649. Followed: Skiller v. Haisman (1871), 24 
L.T. 745. Applied: Gainsford v. Dunn (1874), L.R. 17 Eq. 405; Brooke v. Rooke 
(1876), 35 L.T. 301; Re Bellis’s Trusts (1877), 5 Ch.D. 504. Followed: Bray v. 
Stevens (1879), 12 Ch.D. 126. Distinguished: Wells v. Row (1879), 48 L.J.Ch. 476. 
Applied: Elliott v. Dearsley (1880), 16 Ch.D. 822; Re Bawden, National Provincial 
Bank of England v. Cresswell, Bawden v. Cresswell, [1894] 1 Ch. 698; Re Adams 
and Perry’s Contract, [1899] 1 Ch. 554; Re Smith, Smith v. Smith, [1899] 1 Ch. 
865; Re Balls, Trewby v. Balls, [1919] 1 Ch. 791; Re Rowe, Bennetts v. Eddy, 
[1914] Ch. 348. Referred to: Re Ovey, Broadbent v. Barrow (1882), 46 L.T. 618; 
Re Stokes, Parsons v. Miller (1892), 67 L.T. 2283; Re Brooke, Brooke v. Brooke, 
[1894] 1 Ch. 48; Re Boards, Knight v. Knight, [1895-9] All E.R.Rep. 994; Re 
Dyson and Fowke, [1896] 2 Ch. 720; Re Grainger, Dawson v. Higgins, [1900] 
2 Ch. 756; Re Yates, Throckmorton v. Pike (1907), 96 L.T. 758; Re Timson, Harper 
v. Timson, [1953] 2 All E.R. 1252. 

As to principles of construction applicable to wills in general, see 89 Hanspury’s 
Laws (8rd Edn.) 973 et seq.; and for cases see 44 Dicrst 575 et seq. 


Cases referred to: 
(1) Awbrey v. Middleton (1717), 2 Eq. Cas. Abr. 497; 22 E.R. 422, L.C.; 28 
Digest (Repl.) 516, 5798. 
(2) Davis v. Gardiner (1728), 2 P.Wms. 187. 
(8) Wheeler v. Howell (1857), 3 K. & J. 198; 69 E.R. 1079; 28 Digest (Repl.) 


517, 5808. 

(4) Cole v. Turner (1828), 4 Russ. 376; 6 L.J.0.S.Ch. 101; 88 E.R. 847; 44 Digest 
802, 1335. 

(5) Bench v. Biles (1819), 4 Madd. 187; 56 E.R. 676; 23 Digest (Repl.) 516, 
5801. 


(6) Mirehouse v. Scaife (1887), 2 My. & Cr. 695; 7 L.J.Ch. 22; 1 Jur. 184; 40 
E.R. 805, L.C.; 23 Digest (Repl.) 525, 5894. 

(7) Francis v. Clemow (1854), Kay, 485; 2 Eq. Rep. 426; 23 L.J.Ch. 288; 28 
L.T.0.8. 57; 18 Jur. 223; 2 W.R. 808; 69 E.R. 184; 23 Digest (Repl.) 516, 


5805. 


Appeal from a decision of the Lord Chancellor of Ireland and the Lord Justice of 
the Court of Appeal in Ireland (Buacksurne) affirming the judgment of the Com- 


A 
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missioners of Incumbered Estates in an action brought to determine the construc- 
tion of the will of one John Browne. 

By his will, dated Jan. 27, 1825, the testator, John Browne, after giving certain 
legacies generally to his widow Margaret Browne, and the respondent Anne Browne, 
gave all the rest and residue of his property, real and personal, to his son Michael. 
The testator died in 1825, and his son Michael entered into possession of the real 
estates. In 1846 Michael mortgaged the same for £30,000, and they were after- 
wards sold by the Commissioners of Incumbered Estates. The question then 
raised was whether the legacies to Margaret and Anne Browne were charged by 
the will on the fee-simple and freehold estates of the testator, and whether such 
charges were entitled to be paid or set apart and secured out of the produce of the — 
sale in priority to the mortgage of 1846. The Commissioners of Incumbered Estates 
held that the legacies were charges entitled to priority, and the Lord Chancellor of 
Ireland and the Lord Justice of Appeal affirmed the judgment. The present appeal 
was then brought. 


Sir Richard Bethell, Q.C., and Moxon for the appellants (mortgagees) contended 
that the legacies were not charged on the real estates of the testator; but if they 
were, then Michael Browne must be taken to have mortgaged such real estate to 
pay the legacies, and the mortgagees ought not to be considered as bound to see 
to the application of the mortgage money. 

Roundell Palmer, Q.C., and Lawless for the respondent (legatee), contended that 
the legacies were well charged on the real estates, and no power was given either 
expressly or by implication to Michael Browne to dispose of the lands discharged 
of the legacies. 


Their Lordships took time for consideration. 
July 29, 1859. The following opinions were read. 


LORD CAMPBELL, L.C.—In this case I am of opinion that the decision of Mr. 
Commissioner Loncrrenp and Mr. Commissioner Hararrave, confirmed by the 
Lord Chancellor of Ireland and the Lord Justice of Appeal in Ireland, is right; and 
[ think that if your Lordships were to come to a contrary conclusion, you would 
disturb the well settled and useful rules of property which have prevailed for a 
century and a half. 

The first question is whether these legacies are a charge upon the real estate. 
If it were res integra, and we had to construe this will by the language employed, 
without any reference to the construction which has been put upon similar language 
in other wills, I should allow that there is great force in the very able and ingenious 
argument we have had from the Bar. It might well be supposed that the testator 
had no notion whatsoever of charging the land with these legacies; but we find 
that from the time of Lorp Macciesririp and Lorp Cowper down to the time of 
Lorp Corrennam and Pacr-Woop, V.-C., a rule has prevailed upon this subject 
which has been acted upon uniformly by all judges, except one, Lorp ALVANLEY—— 
a very eminent authority (I do not mean in the slightest degree to disparage him), 
but with that exception, by all the judges that have determined such eases for 
nearly a century and a half this rule has been laid down and acted upon, that if 
there be a general gift of legacies, and then the testator gives the rest and residue 
of his property, real and personal, the legacies are to come out of the realty. 
It is considered that the whole is one mass—that part of that mass is represented by 
legacies, and that what is afterwards given is given minus what has been before 
given, and, therefore, given subject to the prior gift. That seems to me to be the 
view which was taken in Awbrey v. Middleton (1) before Lorn Cowrrr, and in 
Davis v. Gardiner (2) before Lorp Macciesrienp. The language in which it is 
expressed varies from time to time, but still that rule seems to have been uniformly 
acted upon, and I would say, in the language of Paar-Woon, V.-C., in the last case 
upon the subject, Wheeler v. Howell (8), that in the present case 


“IT feel that I should be only introducing a useless and mischievous distinction 
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if we held the legacy not to be a charge, the principle of the decision bein 
truth, the same in the case of legacies as in that of debt.”’ 


g, in 

I, therefore, my Lords, conceive it to be unnecessary to travel over and criticise 
that long series of cases which seems to establish that rule as a general rule that 
must be acted upon, that the testator, in using this language in his will, must be 


supposed to use it according to the sense in which the words have uniformly been - 


construed, and to mean that the legacies should be a charge upon the real estate. 
Here the testator gives the legacies generally, and then he says : 


“As to all the rest, residue and remainder of any property I may die possessed 
of or entitled to, of what nature soever, whether estates, freehold leases, leases 
for years, stocks of every kind, also bills, bonds, notes, annuities, or otherwise, 
I hereby bequeath, devise, give and grant the same to my first object on earth, 
my son Michael Joseph Browne, in the fullest manner I can.”’ 


It is quite clear that here there is first a general gift of legacies, and then there 
is a disposition of the rest, residue and remainder of the property real and personal, 
of what nature soever, to his son. Therefore, following the rule which has been 
so long acted upon, these legacies are clearly charged upon the real estate. 

Then, my Lords, as to the second point, the discharge: twenty-one years after 
the death of the testator, his son mortgaged the land for £50,000, and it is allowed 
that upon the face of the deed there is no reference whatsoever to those legacies. 
No part of the legacies was paid; and I presume that after he had thus charged the 
land with the legacies, unless there was some special power in the will, enabling the 
son to sell the land discharged from the legacies, it can hardly be supposed that 
what has taken place can amount to a discharge of the burden that was placed upon 
the land in respect of the legacies. No authority has been quoted to show that this 
power exists. Is there, then, here any such special power? I am of opinion that 
the words that follow what I have read are mere surplusage. They merely express 
what would otherwise be implied. This testator is fond of a florid style; he deals 
in superlatives; he is very rhetorical, and he makes use of a great many more words 
than would be sufficient to accomplish his purpose. He says: ‘‘I hereby devise, 
bequeath, give and grant the same to my first object on earth, my son Michael 
Joseph Browne, in the fullest manner I can or shall have it in my power, with 
liberty to him to dispose of the same in any way he may think proper.’’ We are 
now considering whether the lands have been discharged of the legacies. We must 
consider that they are charged with them. Then he having thus charged the land, 
did he mean by these words to give his eldest son the power of disposing of the land 
at any time, so that the younger children would be deprived of the security which 
he had before provided for them? I think that no such meaning can be educed 
from the language he employs; and that therefore this mortgage has not the effect 
of discharging the land of these legacies. My opinion is, that this appeal should be 
dismissed and the decree affirmed. 


LORD BROUGHAM.—I entirely concur with my noble and learned friend that 
these legacies are a charge upon the land. The only difference of opinion that I 
have with him is, that whereas my noble and learned friend said, that if it were 
res integra, not ruled by a long current of decisions, there might be a doubt about it. 
I really have no doubt at all about it. In the first place I have no doubt that the 
decisions which have been given upon this subject are strictly and logically correct; 
and then I have no doubt also upon the construction of the words themselves that 
the legacies are a charge upon the land. 


LORD CRANWORTH.—I concur in the opinion which has been expressed by my ~ 


noble and learned friend, and I also concur with my noble and learned friend Lorp 
Brovcuam, that if there had not been a single decision upon this subject, if I were 
only called upon to say what is the meaning of such a devise, according to the 
natural meaning of the words, and knowing by what class of persons they are writ- 
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ten, I should not have the least doubt in the world that nine persons out of ten 
would mean exactly what the cases have interpreted the words to mean. The 
distinction that is suggested between real and personal property is an artificial part 
of the case. It is perfectly true that we know how differently real property and 
personal property are dealt with by our law. In reading a devise of real estate to 
one person, and of personal legacies to another, and of the rest and residue of the 
real and personal property to a third, we may see that there might be a mode of 
interpreting it reddendo singula singulis—meaning to give the rest of the personal 
property to one person, and the rest of the realty to another. But that is not the 
natural meaning of the words. I feel the force of what was said by Sir Jonn Leacu 
in Cole v. Turner (4), where, with reference to the words ‘‘the rest and residue of 
my real and personal estate,’’ he says that the rest and residue mean something 
after something has been deducted. After what has been deducted? Why, that 
which has been given before; and that appears to me to solve the whole difficulty. 

Counsel for the appellants, in his very able argument, tried to point out a dis- 
tinction which exists in some of the earlier cases, for the purpose of showing that 
the generality of the rule as laid down in the more modern cases was not warranted 
by those earlier decisions; and he refers particularly to Awbrey v. Middleton (1) 
as being the earliest—which, as far as I know, is the earliest case upon the subject 
—and he endeavoured to distinguish that case by the circumstance that the legacies 
there were directed to be paid by the executor, and the gift of the general residue 
of the realty and personalty was to the executor. He is perfectly correct in that; 
but it is a singular thing that not only does Lorp Cowper not put his decision upon 
that, but the argument of the counsel at the Bar, adverting to that circumstance 
of the direction of the legacies to be paid by the executor, actually puts it as an 
argument for the contrary result, and says that, inasmuch as the legacies were to 
be paid by the executor, that shows that they were to be paid only out of the 
personal estate. In truth, in Awbrey v. Middleton (1), the real question as I 
understood it was, whether, under the gift of ‘‘all the rest and residue of his goods 
and chattels and estate,’’ real estate was meant to be included. There had been a 
previous gift in the will of a particular real estate, and the question seemed to turn 
upon this, whether the word ‘‘estate’’ there was to be held to include real estate; 
and Lorp Cowper said that inasmuch as he begins by saying, ‘‘As to all my worldly 
estate I give in manner following,’’ the word ‘‘estate’’ was to be taken to include 
real estate. But he does not put it at all upon the fact of the direction to the 
executor who was his nephew and sole residuary legatee. What he says is this 
(2 Eq. Cas. Abr. at p. 498): 


‘‘Now the words (rest and residue) in this place may have some stress laid upon 
them, and seem to refer to the introductive clause in the will (as to all his 
worldly estate, etc.), which certainly extend to lands in a will, and will bear 
a larger construction by reference to the first clause, by which he intimates 
that he intended to dispose of all his estate, both real and personal, by his will; 
and, therefore, he was of opinion that, by the devise of all the rest and residue 
of his goods, chattels and estate, all his lands do pass to his executor, and that 
he takes by the will, and not by the descent as heir-at-law.”’ 


Then, with regard to the decision of Bench v. Biles (5), before Sm Joun Leacu, the 
Attorney-General endeavoured, very ably, to distinguish it from the present case. 


] It appears to me to be utterly indistinguishable. It is true that, in that case, the 


blending of the real estate with the personal took place during the life of the widow, 
who took the whole during her life. What difference does that make? The testator 
gives all his real and personal estate to his wife for life, he gives pecuniary legacies, 
and all the rest, residue and remainder of his real and personal estate he gave, 
devised and bequeathed to his two nephews. How is the effect of that altered by 
the fact that there had been a previous life-estate before the pecuniary legacies 
took effect? That authority was followed by the same learned judge in Cole v. 
Turner (4), when he was at the Rolls, and which has been evidently followed by 
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Lorp Corrennam in Mirehouse v. Scaife (6), and it has been since followed by 
Pacr-Woop, V.-C., in Francis v. Clemow (7) and Wheeler v. Howell (3). I feel 
perfectly confident that if we could know the quantities of property that have been 
distributed, of which there is no report, in reliance upon the rule of construction 
laid down by these decisions, we should feel that we were doing the great possible 
injustice if we were to swerve in the slightest degree from what I consider to be 
the settled canon of construction. I, therefore, concur with my noble and learned 
friends that the judgment below ought to be affirmed. 


LORD WENSLEYDALE.—The question in this case is as to the construction 
of the will of Mr. Browne—what is the true meaning of that will? I take it to be 
a long and well-established rule that we must read the words of a will in their 
ordinary grammatical sense, and give them no other construction than that, unless 
so reading them leads to some absurdity, or some contradiction to another part of 
the instrument which is to be construed. There is no occasion to apply the latter 
part of the rule in this case. The question upon the construction of this will de- 
pends entirely upon the grammatical meaning of the words in it. I confess myself 
that, without reference to former decisions that have been given upon the subject, 
if I had read this will for the first time, and had not known that there was any 
decision upon it, I should not have entertained the least doubt as to the meaning 
of this will. The testator first begins by a charge upon the estate of £100 a year, 
with power to distrain. That is clearly a charge upon the real estate. He then 
gives other legacies of £1,000 and £5,000, and other small legacies, which are clearly 
prima facie a charge upon the personal estate, and then he gives the residue in these 
terms already quoted. I certainly should not feel the least doubt myself that the 
meaning of that was simply to leave the rest of the personal estate minus the 
charge upon the personal estate, and the rest of the real estate minus the charge 
upon the real estate. That would give effect to every word in the will. That is, 
‘‘T leave the remainder of my real estate, charged as aforesaid, and I leave the 
rest of my personal estate, which has several charges upon it before.’’ I should not 
have had the slightest doubt that that was the true construction of it, and I should 
never have dreamt that the testator meant to say that the charge upon the personal 
estate was to be transferred to the real estate. There is no doubt it is frequently 
done, and I have heard complaints at the Bar myself, and I have strongly shared 
in those complaints, that in all questions of this kind relating to wills, innumerable 
cases are cited which are of very lttle authority; because the words of one will 
differ so much from those of another, that there is seldom any light derived from 
decisions upon other wills. If, indeed, a long course of decisions has established 
a particular meaning as belonging to particular words, the testator must be sup- 
posed to have used those words in that sense, and they must be so construed. But, 
short of that, I think very little effect is to be attributed to former decided cases. 
My doubt is, certainly, after hearing the very able argument of counsel for the 
appellants at the Bar, whether you can predicate from this long bead-roll of cases, 
that any such principle has been established that, because a testator happens to 
mention real and personal property in one category, therefore, the property is hable 
for the legacies. But, as my noble and learned friends take a different view, and 
considering that it has been established as a proposition that wherever realty and 
personalty are united together in one fund, they are both made subject to the 
legacies given by the will; if that be so, of course that rule of construction must be 
applied to this particular will. But I own for myself that 1¢ would require a much 
more careful consideration of the authorities than I have now given to lead me to 
come to that conclusion. The impression upon my own mind is that there has been 
no such positive rule established. 

It is, no doubt, of great importance that the House should adhere to the estab- 
lished rules of construction. But the citation of cases frequently misleads. I will 
refer as an illustration of this to a particular instance which occurred in the earlier 
part of my own professional career, or rather before it. There was an Act of Parlia- 
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ment upon the subject of annuities, the statute 17 Geo. 3, c. 26 [repealed by S.L.R., 
1861], upon which there has been a series of decisions, and the courts were in the 
habit of looking at the decisions instead of looking at the statute, and they gradually 
got extremely wrong, and at last it occurred to them that it would be proper to 
consider the statute itself, and the result was that almost all those decisions were 
done away. I think it is of the utmost importance in all those cases that we should 
see what the object of the testator is. On looking at this will, I do not feel any 
doubt about its true meaning. 

With respect to the other part of the case, I concur entirely with my noble and 
learned friend on the Woolsack—I think these words at the conclusion of the will 
really give no power at all; they are only an amplification of his gift of the entire 
estate. “I give and grant the same to my son Michael Joseph Browne in the 
fullest manner I can.’’ That means merely, I give it to him in fee-simple, ‘‘with 
liberty to him to dispose of the same.’’ That is merely a consequence of his having 
the fee-simple. Therefore, I think in this case there is no power given to mortgage 
the estate free from the legacies. 


LORD KINGSDOWN.—I confess that when I read this will at first, it appeared 
to me to be so clear upon the authorities, as I had understood them to be when I 
was more familiar with them than I am afraid I can boast of being now, that I 
thought that some subsequent decision must have altered or diminished the 
authority of those cases. But from the argument that has been addressed at the 
Bar, it appears that, instead of the rule being limited, it has, I think, been extended, 
I do not say at all too far, but certainly something beyond the exact principle to 
which those former authorities went, because it has been appled, I think, in the late 
cases (I do not mean to cast any doubt upon them) not merely to property given 
under the words ‘‘rest and residue,’ but to property given previously to the gift 
either of the residue or the legacies. I confess it seems to me that the rule is one 
of extremely good sense. If any person unfamiliar with the technicalities of the law 
were to read a will to this effect—the testator gives a certain portion of his property 
to one person, and devises all the rest of his property to another—I cannot doubt 
that his opinion would be that ‘‘the rest’’ must be construed to mean that which 
remains after what was previously given has been withdrawn. The distinction 
which is relied upon by the counsel for the appellants is, I think, a distinction 
which is founded not upon general principles or upon the ordinary sense of mankind, 
but entirely upon the technical rules of the English law. If a testator having an 
estate for 999 years, or leaseholds for years, made a devise of this kind, nobody 
could imagine but that he intended his personal estate to be subjected to the pay- 
ment of his legacies. If part of that estate, instead of being leasehold for 999 years, 
was in fee, or if, instead of being leaseholds for years, renewable according to 
custom, it was leases for lives renewable for ever, no one could suppose that he 
meant to distinguish between the two, and that the one should be subject to legacies 
and the other not. I believe, therefore, myself that the rule is founded in perfectly 
good sense and justice, and I must honestly confess that I think nothing but the 
great authority, and still greater ability with which the point has been argued at 
the Bar, would have made it a subject of reasonable doubt. 

As to the other point which was hardly argued at the Bar, I think, when it comes 
to be considered, the point does not really arise. There is no doubt, I apprehend, 
that you may infer a power to give receipts and discharges, where you have a power 
of sale for the purpose of making certain payments; but where there is an absolute 
gift of the real and personal estate to the ultimate devisee for his own use and 
benefit to dispose of it as he thinks fit, in what character is he trustee? If he had 
accepted the executorship, possibly some argument might have been raised. I do 
not say that even then that would have made a difference, but in that case possibly 
some argument might have been raised. But he is not executor; he is in no degree 
liable for the payment of the legacies; he is in no degree liable for the administration 
of the assets; he is simply owner of the estate, subject to the charge. Even if 
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he had been trustee, I should have doubted very much whether there was any 
power. If there had been such a power, as the counsel for the appellants sug- 
gests, of disposing of the estate as he thinks fit, that would have made it a 
different question; but these legacies being charged upon the estate at a period 
which has not yet arrived, and which may never arrive, in what possible right 
can the owner of this estate say: ‘‘I will raise this money?’’ What can he do with 
it, except keep it in his own hands till the period arrives, if it ever should arrive, at 
which the legacies would become payable out of the fund? Therefore, I have not 


the smallest doubt in this case that your Lordships ought to affirm the decree of 
the court below. 


Orders affirmed. 


WOOD AND ANOTHER v. WAUD AND OTHERS 


[Court or Excurquer (Pollock, C.B., Parke, Alderson and Rolfe, BB.), 
November 22, December 1, 1848, April 27, 1849] 
[Reported 3 Exch. 748; 18 L.J.Ex. 805; 13 L.T.O.S. 212; 
13 Jur. 472; 154 E.R. 1047] 


Water—Pollution—Defence to action—Pollution by persons other than defendant 

—Pollution by defendant immaterial. 

A riparian owner has a right to the water of the stream flowing through his 
land in the state of its natural purity, and he can maintain an action against 
any person polluting the water. In such an action it is no defence to show that 
owing to the pollution of the water by other riparian owners the wrongful act 
of the defendant has made no practical difference as it rendered the water no 
less suitable for use by the plaintiff than it had been before any pollution by 
the defendant had occurred. 


Water—Diversion—Pollution—Artificial watercourse—Temporary enjoyment. 

No action lies for damage by the diversion or pollution of an artificial water- 
course where from the nature of the case it is obvious that the enjoyment of 
it depended on temporary circumstances and was not of a permanent character 
and the interruption of the user of the watercourse was by a party who stood in 
the situation of the grantor. A watercourse, of whatever antiquity or in what- 
ever degree enjoyed by numerous persons, cannot be enjoyed so as to confer a 
right to the use of the water if the watercourse is proved to have been originally 
artificial. 


Notes. For modern legislation designed to prevent the pollution of watercourses, 
see 89 Hatsspury’s Laws (8rd Edn.) 730 et seq. 

Applied: Greatrex v. Hayward (1853), 8 Exch. 291. Considered: Beeston v. 
Weate (1856), 5 E. & B. 986. Applied: Wardle v. Brocklehurst (1859), 1 HE. & E. 
1058. Considered: Gaved v. Martyn (1865), 19 C.B.N.S. 782. Applied: Mason 
v. Shrewsbury and Hereford Rail. (1871), L.R. 6 Q.B. 578. Considered: Rameshur 
Pershad Narain Singh v. Koonj Behari Pattuk (1878), 4 App. Cas. 121. Applied: 
Chamber Colliery Co. v. Hopwood (1886), 82 Ch.D. 549; Nixon v. Tynemouth Union 
R.S.A. (1888), 52 J.P. 504; Sharp v. Wilson Rotheray (1905), 98 L.T. 155. Con- 
sidered: Whitmores (Edenbridge) v. Stanford, [1909] 1 Ch. 427; Schwann v. 
Cotton, [1916-17] All E.R.Rep. 3868. Referred to: Embrey v. Owen (1851), 6 
Exch. 353; Wood v. Sutcliffe (1851), 21 L.J.Ch. 253; Dickinson v. Grand Junction 
Canal Co. (1852), 7 Exch. 282; Rawstron v. Taylor (1855), 11 Exch. 869, Broadbent 
vy. Ramsbotham (1856), 11 Exch. 602; Sampson v. Hoddinott (1857), 1 C.B.N.S. 
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590; Whaley v. Laing (1857), 26 L.J.Ex. 327; Chasemore v. Richards (1859), 
7 H.L.Cas. 849; Kensit v. Great Hastern Rail. (1883), 283 Ch.D. 566; Ormerod v. 
Todmorden Joint Stock Mill Co. (1883), 11 Q.B.D. 155; Bunting v. Hicks (1894), 70 
L.T. 455; Burrows v. Lang, [1900-3] All E.R.Rep. 270; Baily v. Clark and 
Morland, [1902] 1 Ch. 649; Bartlett v. Tottenham, [1932] 1 Ch. 114. 

As to pollution of water, see 39 Hauspury’s Laws (8rd Edn.) 721 et seq.; and for 
cases see 44 Dicrst 37 et seq. 


Cases referred to: 
(1) Ricketts v. Salway (1819), 2 B. & Ald. 860; 1 Chit. 104; 106 E.R. 898; 11 
Digest (Repl.) 48, 689. 
(2) Frankum v. Earl of Falmouth (1885), 6 C. & P. 529; 2 Ad. & El. 452; 4 Nev. 
o MKB, 330; 1 Har. & W..1;.4 1.3.K,B-90; 111 H.R: 175; 44 Digest 25, 
170. 
(3) Mason v. Hill (1833), 5 B. & Ad. 1; 2 Nev. & M.K.B. 747; 2 L.J.K.B. 118; 
110 E.R. 692; 44 Digest 5, 1. 
(4) Tyler v. Wilkinson, 4 Mason, U.S.Rep. 897. 
(5) Acton v. Blundell (1843), 12 M. & W. 324; 138 L.J.Ex. 289; 1 L.T.O.S. 207; 
152 E.R. 1223, Ex. Ch.; 44 Digest 34, 249. 
(6) Shury v. Piggot (1626), 3 Bulst. 339; 81 E.R. 280; sub nom. Shewry v. Pigott, 
W.Jo. 145; sub nom. Sury v. Pigot, Palm. 444; Poph. 166; sub nom. 
Surrey v. Piggot, Lat. 153; Noy, 84; 44 Digest 31, 230. 
(7) Brown v. Best (1747), 1 Wils. 174; 95 E.R. 557; 44 Digest 24, 160. 
(8) Arkwright v. Gell (1839), 5 M. & W. 208; 2 Horn & H. 17; 8 L.J.Ex. 201; 
151 E.R. 87; 19 Digest (Repl.) 69, 383. 
(9) Magor v. Chadwick (1840), 11 Ad. & El. 571; 8 Per. & Dav. 367; 9 L.J.Q.B. 
159; 4 Jur. 482; 113 E.R. 532; 19 Digest (Repl.) 160, 1053. 


Action on the case for damages for fouling and diverting water away from a 
watercourse. 

The plaintiffs were possessed of mills and premises adjacent to a stream, of which 
they said, they, of right ought to enjoy the advantage of the water in a state of 
purity, but the defendants had wrongfully discharged into the water above the 
plaintiffs’ mills, quantities of foul and offensive materials. The defendants’ works, 
which had been erected within twenty years previously, had, by pouring in soap- 
suds, woolcombers’ suds, and other matter, fouled the water of the stream, but the 
defendants pleaded that the stream was already so polluted by similar acts of mill- 
owners above the defendants’ mills, by dyers still further up the stream, and also by 
sewers in a neighbouring town that the pollution of the water by them (the defen- 
dants) did not make it less applicable to useful purposes than the water was before. 

At the trial before Rotrr, B., and a special jury at the York Summer Assizes, 
1845, a verdict was found for the plaintiffs on each count of the declaration subject 
to the opinion of the Court of Exchequer on a Case, the facts of which appear sufti- 
ciently from the judgment of the court. 


Cowling for the plaintiffs. 
H. Hill for the defendants. 
Cur. adv. vult. 


April 27, 1849. POLLOCK, C.B., delivered the following judgment of the court. 
—This was an action on the case. The declaration contained four counts. [ His 
Lorpsuip said that the first count stated that the plaintiffs were lawfully possessed 
of certain mills, lands, and premises, and by reason thereof of right were entitled to 
enjoy the advantage of the water of a watercourse called the Bowling Beck which 
ought to have run and flowed in great abundance and purity without the disturb- 
ance, pollution, and heating hereafter mentioned, to the said mills of the plaintiffs , 
to supply the same with water for working them, and enjoying the land and 
premises, and other necessary purposes, yet the defendants wrongfully discharged 
into the water of the watercourse above the mills quantities of foul, noxious, 
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impure, and offensive materials, to wit, lees of soap, and the washings, filth, and 
refuse of wool which the defendants washed near to and above the mills, and of 
other dirt, filth, and impurity, and also discharged and poured into and mixed with 
the water of the watercourse quantities of noxious water, by means whereof the 
water of the watercourse was rendered foul, dirty, heated, spoiled, and unfit 
to be used for working the plaintiffs’ mills, or for the enjoyment of their lands 
and premises. The second count referred to other mills of the plaintiffs and 
alleged that the plaintiffs had suffered damage through the defendants pressing 
and laying on the bed of the watercourse quantities of earth, clay, stone, and 
other materials, and so diverting water away from these mills. The third count 
stated that the plaintiffs were lawfully possessed of other mills, from which the 
water of another watercourse, called the Bowling Sough, had been wrongfully 
diverted by the defendants, and the fourth count alleged that the plaintiffs had 
suffered damage from the diversion by the defendants into a reservoir of a water- 
course called the Low Moor Sough, which flowed into the Bowling Beck. The 
defendants pleaded ‘‘Not Guilty’’ and denied that the plaintiffs were entitled to the 
flow of water which they claimed. | 

The first question to be disposed of is in what way the issue on Not Guilty is to 
be found, so far as that applies to the first and second counts, which are framed to 
recover damages for obstructions and injuries to the natural watercourse, the 
Bowling Beck. It is conceded by the plaintiffs’ counsel that the verdict must be 
found for the defendants on the plea of Not Guilty on the second count; it is con- 
ceded by the defendants’ counsel, that it must be found for the plaintiff on so much 
of the general issue as relates to the heating of the water. The only question, 
therefore, on this issue 1s whether the remainder, which relates to the fouling the 
water, is to be entered for the plaintiffs or the defendants. The fact, as found by 
the jury, is that the defendants, whose works have been erected within twenty years 
(and who have no right by long enjoyment or grant so to do), have fouled the water 
of the natural stream, by pouring in soapsuds, woolcomber’s suds, ete., but that 
pollution of the natural stream has done no damage to the plaintiffs because it was 
already so polluted by similar acts of millowners above the defendants’ mills, by 
dyers still further up the stream, and some sewers in the town of Bradford, that 
the wrongful act of the defendants made no practical difference, that is, that the 
pollution by the defendants did not make the water less applicable to useful pur- 
poses than such water was before. We think, notwithstanding, that the plaintitfts 
have received damage in point of law. They had a right to the natural stream 
flowing through the lands in its natural state as an incident to the right to the land 
on which the watercourse flowed, and that right continues, except so far as it may 
have been derogated from by user or by grant to the neighbouring landowners. 
This is the case, therefore, of an injury toaright. The defendants, by continuing 
the practice for twenty years, might establish a right to the easement of discharging 
into the stream the foul water from the works. If the dye-works and other manu- 
factories, and other sources of pollution above the plaintiffs, should be afterwards 
discontinued, the plaintiffs, who would otherwise have had, in that case, pure water, 
would be compellable to submit to this nuisance, which then would do serious damage 
to them. We think, therefore, that the verdict must be entered for the plaintiffs 
on every part of the plea of Not Guilty to the first count. 

The next question is in what way the verdict is to be entered on the third and 
fifth issues to the first and second counts. These issues arise on the traverse of the 
plaintiffs’ right to the watercourse, by reason of the possession of the mills. On 
the part of the defendants it was contended that, although the plaintiffs might have 
had a right to the stream of water running along the watercourse in its natural state 
as incident to the right to the land, they had no right by reason of the possession 
of the mills, because they had not enjoyed those mills in their present condition for 
twenty years, and, therefore, had acquired no right in respect of them. For the 
plaintiffs, it was insisted that, if this argument were well founded, the plaintiffs 
would still be entitled to have so much of the issues as relates to the right in respect 
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of the land found for them. ‘To that we assent, not thinking that there is any 
distinction between this and Ricketts v. Salway (1). That, however, would, if the 
defendants should insist upon it, require a special entry, finding a part only for 
the plaintiffs. The plaintiffs, therefore, contend that the whole ought to be found 
for them, because if they had a right to the watercourse before the mill was con- 
structed, without the abstraction by the defendants, and just before the commence- 
ment of the suit had appropriated the water to the use of the mill, they might have 
recovered for the injury to the mill, and might have stated that they were entitled 
to the use of the water for the mill by reason of the possession of the mill. The 
former proposition the defendants do not deny; the latter they dispute, and princi- 
pally rely on Frankum v. Earl of Falmouth (2). We think that the plaintiffs are 
right on this point, and that Frankum vy. Earl of Falmouth (2) is distinguishable. 
There the claim seems not to the flow of the water in its natural course for the 
supply of the mill, but to an easement to dam the water back in alieno solo, and, as 
the mill was not twenty years old, that claim could not be established. 

The remaining questions relate to the two soughs, called Bowling Sough and Low 
Moor Sough, and are very important, and also novel. Both of these differ from 
the Bowling Beck in this respect—that was an immemorial stream, a natural 
stream, and flowing above ground, whereas the Bowling Sough and Low Moor Sough 
are not immemorial, and they are artificial and underground. They differ also 
between themselves in one respect, that one, the Bowling Sough, was constructed 
on the land now belonging to the plaintiffs, and part of the water thereof was used 
by them by a direct communication between the sough and the plaintiffs’ reservoir 
for the purposes of the mill, before the alleged diversion by the defendants. The 
other, the Low Moor Sough, only communicated with the Bowling Beck, and not in 
the plaintiffs’ land. Both agreed in one respect—-that they were diverted before 
the water flowing along became part of the Bowling Beck stream. Under these 
circumstances, questions of considerable nicety arise. We agree with the learned 
counsel for the plaintiffs in his exposition of the principles which regulate the law as 
to natural streams, which are discussed and placed on their right footing in Mason 
v. Hill (8), and the authorities there cited. Flowing water, like light and air, is, in 
one sense, publici juris; a boon from Providence to all, and differs only in the mode 
of enjoyment—lght and air are diffused in all directions, flowing water in some. 
When property was established, each one had a right to enjoy the light and air 
diffused over, and the water flowing through, the portion of the soil belonging to 
him. The property in the water itself was not in the proprietor of the land through 
which it passes, but only the use of it as it passes along for the enjoyment of his 
property, and as incidental to it. The law is laid down in Kenr’s ComMentTarigs, 
vol. 8, pp. 489, 440, thus: 


‘The proprietor of a bank has naturally an equal right to the use of the water; 
he has no property in the water itself, but a simple usufruct as it passes along: 
aqua currit and debet currere is the language of the law.’’ 


Story, J., in Tyler v. Wilkinson (4) cited in Gaue AND WuHatELy on EASEMENTS, 
p. 181, lays down the same law. In the judgment of Trnpat, C.J., in Acton v. 
Blundell (5), he treats the right to the water flowing on the surface as arising from 
the acquiescence of neighbouring owners, though he also quotes the judgment of 
Story, J., above referred to, which treats the right as an incident to the property ; 
for Story, J., says: 


“The natural stream existing by the bounty of Providence for the benefit of 
land through which it flows, is an incident annexed by the operation of the law 
to the land itself.’’ 


See also Wuiretock, J., in Sury v. Pigot (6) (Poph. at p. 169), and Crew, C.J. 
(ibid. at p. 172). Len, C.J., in Brown v. Best (7), treats the right as arising ex jure 
nature, and, consequently, it is now extinguished, and an easement in alieno solo 
would be by unity. This seems to us the correct opinion, though it is unnecessary 
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to decide that point on the present occasion, for whether the right to the natural 
streams be ex jure nature or by acquiescence and the presumed grant of the neigh- 
bours, the result in this case will be the same. 

But, the Bowling Sough and the Low Moor Sough being neither of them natural 
watercourses (being underground and not immemorial), a question of some nicety 
and difficulty arises as to the rights of the riparian proprietors upon these streams 
or below their junction with the beck. This question is not with respect to their 
rights as against the owners of these collieries which those soughs relieved from 
water, but as to the rights of those proprietors inter se; and it will be better to 
consider, in the first place, how they would stand if the stream were not under- 
ground. With respect to a claim of right as against the colliery owners, if it be 
true that a right was gained to these streams by the riparian proprietors, or against 
them, in consequence of their acquiescence for twenty years, by virtue of the pre- 
sumption of a grant, or of Lord Tenterden’s Act (Prescription Act, 1832), there 
would be no difficulty about the right of the riparian proprietors as against other 
persons. But counsel for the plaintiffs admitted that a grant could not be pre- 
sumed, and that he should have great difficulty in establishing the right under Lord 
Tenterden’s Act. 

This court much considered that subject in Arkwright v. Gell (8). We have again 
considered it, and are satisfied that the principles laid down as governing that case 
are correct, and were properly acted upon in it by deciding that no action lay for an 
injury by the diversion of an artificial watercourse, where from the nature of the 
case it was obvious that the enjoyment of it depended upon temporary circum- 
stances and was not of a permanent character, and where the interruption was by a 
party who stood in the situation of the grantor. The Court of Queen’s Bench, in a 
subsequent case of Magor v. Chadwick (9), supported a verdict for the plaintiff for 
the disturbance of a right to the enjoyment of a stream under circumstances some- 
what similar, but in that case the action was not brought against the party in whose 
land the artificial watercourse commenced, nor any one claiming under him, and he 
had not put an end to it by altering the mode of working his mines; and the action 
was not brought for abstracting, but for fouling the water, a species of injury which 
does not stand on the same footing, for though the possessor of the mine might stop 
the stream, it does not follow that he or any others could pollute it while it con- 
tinued to run. The two cases are, therefore, distinguishable, and the expressions 
used by the learned judges in that case as to the similarity of natural and artificial 
streams are to be understood as applicable to the particular case. 

We entirely concur with Lorp Denman, C.J., in Magor v. Chadwick (9), that a 
watercourse, of whatever antiquity or in whatever degree enjoyed by numerous 
persons, cannot be enjoyed so as to confer a right to the use of the water, if proved 
to have been originally artificial. The general proposition that under all circum- 
stances, the enjoyment of watercourses is the same, whether they be natural or 
artificial, certainly cannot be sustained. The right to artificial watercourses, as 
against the party creating them, surely must depend upon the character of the 
watercourse, whether it be of a permanent or a temporary nature, and upon the 
circumstances under which it is created. The enjoyment for twenty years of a 
stream diverted or penned up by permanent embankment, evidently stands upon 
a different footing from the enjoyment of a flow of water originating in the mode of 
occupation or cultivation of a person's property, and probably of an inferior charac- 
ter and liable to variation. The flow for twenty years of water from the eaves of a 
house could not give a right to the neighbours to insist that the house should not be 
pulled down or altered, so as to diminish the quantity of water flowing from the 
roof. The flow of water from a drain for the purposes of agricultural improvement 
for twenty years could not give a right to the neighbours, so as to preclude the pro- 
prietor from altering the bevel of his drains for the greater improvement of the land. 
The state of circumstances in such cases shows that one party never intended to 
cive, nor the other to enjoy, the use of the stream as a matter of right. 

If, then, this had been a question between the plaintiffs and the colliery owners, 
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it seems to us that the plaintiffs could not have maintained an action for omitting 
to pump water by machinery (and in this case the Queen’s Bench and Exchequer 
entirely agree in the cases above cited), nor if the colliery proprietors had chosen 
to pump out the water from the pit from whence the stream flowed continuously, 
and caused what is termed the natural flow to cease, could the plaintiffs, in our 
opinion, have sued them for so doing. But this case is different. The water has 
been permitted to flow in an artificial channel by the colliery owners for sixty years. 
The question is whether the plaintiffs can sue another person, a proprietor and 
occupier of land above, through which the sough passes, not claiming under or 
authorised by them for diverting the water? The case of the Bowling Sough differs 
from the Low Moor Sough in this, that the plaintiffs, in 1838, used the water of 
the Bowling Sough where it passes through their land by making a communication 
to their reservoir for working their mill. Had the plaintiffs a right to the water of 
this sough as mentioned in the third count of the declaration? It appears to us to 
be clear that, as they had a right to the use of the Bowling Sough as incident to 
their property on the banks, they would have a right to all the water which actually 
formed part of the stream as soon as it had become part, whether such water came 
by natural means, as from springs or from the surface of the hills above, or from 
rains or melted snow, or was added by artificial means, as from the drainage of 
lands on the colliery works; and if the proprietors of the drained land or the colliery 
augmented the stream by pouring water into it, it would become part of the current, 
it being impossible then to make any distinction between the original natural stream 
and such accession to it. 

But the question arises with respect to an artificial stream not yet united to the 
natural one. The proprietor of the land through which the Bowling Sough flows 
has no right to insist on the colliery owners causing all the water from their works 
to flow through their land. These owners merely get rid of a nuisance to their 
works by discharging the water into the sough; they cannot be considered as giving 
it to one more than others of the proprietors of the land through which the sough is 
constructed. Each may take and use what passes through his land, and the pro- 
prietor of the land below has no right to any part of that water until it has reached 
his own land, and he has no right to compel the owners above to permit the water 
to flow through their land for his benefit. Consequently, he has no right of action 
if they refuse to do so. If they polluted the water so as to be injurious to the 
tenants below, the case would be different. We think, therefore, that the plaintiffs 
have no right of action for the diversion of the water. The question as to the Low 
Moor Sough is less favourable to the plaintiffs, for this sough does not pass through 
their land at all. We are of opinion that the plaintiffs would not be entitled to the 
water of these soughs if above ground; their being below ground in this case would 
probably make no difference. It does not certainly make a difference in favour of 
the plaintiffs: these issues ought, therefore, to be found for the defendants. 

The next question is one also of considerable nicety. It is whether the verdict 
should be entered for the plaintiffs on the plea of Not Guilty, as to the third count 
complaining of the abstraction of the water from the Bowling Sough; and the 
fourth, complaining of the abstraction and detention of the water from the Low 
Moor Sough. The defendants contend that the diminution of the water, by 5 per 
cent. and the altering the flow of the water, are too small injuries to be the subject 
of an action. In considering this question, it is to be assumed that the plaintiffs’ 
right is established to the use of the water. It is said that the true: rule on this 
subject is laid down in Krent’s Commentaries, vol. 38, pp. 489 and 440, that streams 
are meant for the use of man; that it would be unreasonable and contrary to the 
universal consent of mankind to debar each proprietor from the application of the 
water to domestic, agricultural, or manufacturing purposes, provided the use of it 
be made so as to work no material injury or annoyance to his neighbours; and 
though there would no doubt be, in the exercise of a proper use of water, some 
evaporation and decrease of it, some variation in the weight and rapidity of the 
current, the maxim de minimis non curat lex applies, and a right of action by the 
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proprietors would not necessarily follow from such use: it would depend on the 
nature and extent of the injury, and the manner of using the water, so as to create 
an apparent claim to a right of action. In America a very liberal use of water for 
the purposes of irrigation and for carrying on manufactures has been allowed. No 
doubt if the stream were only used by the riparian proprietor and his family by 
drinking it, or for the supply for domestic purposes, no action would lie for this 
ordinary use of it, and it may be conceived that if a field be covered with houses, 
the ordinary uses by the inhabitants might sensibly diminish the stream. Yet no 
action would, we conceive, lie, any more than if the air be rendered less pure and 
healthy by the increase of inhabitants in the neighbourhood, and by the smoke 
issuing from the chimneys of houses. But, on the other hand, the establishment 
of a manufactory, rendering the air sensibly impure by emitting noxious gases, 
would be actionable; so would it be if it rendered the water less pure by the admix- 
ture of noxious substances. If a mode of enjoyment quite different from the 
ordinary one was adopted, by which the water was diverted into a reservoir, and 
there delayed for the purpose of a manufactory, an action seems to us to be main- 
tainable, and so if by that mode of dealing with the water it is sensibly diminished 
in quantity. We think, therefore, that the issue on Not Guilty, so far as it relates 
to both the Bowling Sough and the Low Moor Sough, ought to be found for the 
plaintiffs. 

Judgment accordingly. 


CALEDONIAN RAIL. CO. v. LOCKHART 


{ House or Lorps (Lord Campbell, L.C., Lord Cranworth, Lord Wensleydale and 
Lord Kingsdown), March 7, 8, May 28, 1860] 


[Reported 3 Macq. 808; 3 L.T. 65; 6 Jur.N.S. 1811; 8 W.R. 873] 
Compulsory Purchase—Compensation—Injurious affection—Right depending on 
cause and effect, not on distance or proximity—Damage entirely prospective 
and contingent—Compensation once and for all—Relief to undertakers 
against possible claims by tenants—Lands Clauses Consolidation (Scotland) 
Act, 1845. 
When an arbitrator has to determine the amount of compensation payable to 
a landowner part of whose land has been compulsorily acquired (i) the right to 
compensation extends to any land of the claimant injured by the severance of 
that which is purchased or by the works which the undertakers are authorised 
to construct: the right to compensation depends on cause and effect, not on 
distance or proximity : the test is whether the land which the claimant retains is 
proved to be injuriously affected by the severance or the works; (ii) the arbi- 
trator must award compensation not only for the immediate value of the land 
taken, but also for damage which is entirely prospective and contingent. The 
compensation must be full compensation, once and for all, for the injury to 
the landowner’s rights. An award of compensation for possible future damage 
may contain a provision that the landowner shall relieve the undertakers against 
certain possible claims by tenants of his to the extent of the interest accruing 
on the sum awarded. 
Arbitration—Arbitrator—Powers—Consultation with expert—Expert required to 
survey and report. 
An arbitrator has power in the course of an arbitration to consult an expert 
or to require him to survey and report. He may consult men of science in 
every department where it becomes necessary. 





C 


F 


G 


H.L.} GALEDONIAN RAIL. CO. v. LOCKHART 901 


Notes. Applied : Palmer v. Metropolitan Rail. Co. (1862), 31 L.J.Q.B. 259. Con- 
sidered: Bagnall v. London and North Western Rail. (1862), 1 H. & C. 544; 
Bottomley v. Ambler (1877), 88 L.T. 545; R. v. Poulter (1887), 20 Q.B.D. 182; 
R. v. Manley-Smith (1893), 63 L.J.Q.B. 171. Referred to: Ringland v. Lowdnes 
(1864), 17 C.B.N.S. 514; Stone v. Yeovil Corpn. (1876), 1 C.P.D. 691; Holliday v. 
Wakefield Corpn., [1891] A.C. 81. 

As to compensation under the Lands Clauses Consolidation Acts, see 10 Hats- 
BuryY’s Laws (8rd Edn.) 148 et seq.; and for cases see 11 Dicrst (Repl.) 124 et seq. 
As to the powers of an arbitrator and the conduct of the arbitration, see 2 Hats- 
Bpury’s Laws (8rd Edn.) 31, 34; and for cases see 2 Diaust (Repl.) 5538. 


Cases referred to: 

(1) Lawrence v. Great Northern Rail. Co. (1851), 16 Q.B. 643; 6 Ry. & Can. Cas. 
poor g0 bd. 208; 17 L.T9O.8, 39; 15 Jur,.bod; 117 2026, a 
Digest (Repl.) 161, 351 

(2) R. v. Pease (1882), 4 B. & Ad. 80; 1 Nev. & M.K.B. 690; 1 Nev. & M.M.C. 
535; 2 L.J.M.C. 26; 110 E.R. 366; 88 Digest (Repl.) 39, 205. 

(8) Vaughan v. Taff Vale Rail. Co. (1858), 3 H. & N. 748; 28 L.J.Hix. 41; 32 
L.T.0.8. 163; 28 J.P. 28; 4 Jur.N.S. 1802: 7 W.R. 120; reversed (1860), 
ante p. 474; 5 H. & N, 679; 29 L.J.mx. 247; 2 L.T. 304: 24 J.P 205, 
6 Jur.N.S. 899; 8 W.R. 549; 157 E.R. 1851, Ex. Ch.; 38 Digest (Repl.) 400, 
608. 

(4) Anderson v. Wallace (1835), 3 Cl. & Fin. 26; 6 E.R. 1847, H.L.; 2 Digest 
(Repl.) 568, 1018. 

(5) R. v. Leeds and Selby Rail. Co. (1885), 3 Ad. & El. 683; 5 Nev. & M.K.B. 
246; 111 E.R. 573; 11 Digest (Repl.) 175, 433. 

(6) Lee v. Milner (1887), 2 M. & W. 824; Murp. & H. 275; 6 L.J.Ex. 205; 150 
E.R. 990; 11 Digest (Repl.) 160, 343. 


Also referred to in argument : 
(7) Piggot v. Hastern Counties Rail. Co. (1846), 3 C.B. 229; 15 L.J.C.P. 235; 
7 L.T.0.8. 209; 10 Jur. 571; 186 E.R. 92; 388 Digest (Repl.) 401, 621. 
(8) Hads v. Williams (1854), 4 De G.M. & ee 674; 3 Eq. Rep. 244; 24 L.J.Ch. 
531; 24 L.T.O.8. 162; L Jun. 168; 3 W. KR. 08; 45 - Ee OTL; ints: 


Appeal from a decision of the Court of Session. 

The Caledonian Railway passed through the lands and estate of Carnworth, of 
which Sir Norman Macdonald Lockhart was at the material time proprietor. He 
claimed a certain sum as compensation, which was refused, and the dispute between 
the parties was submitted to Professor Low, who was asked to determine 


‘fall claims for the value of the said lands, and others to be taken, used and 
occupied by the Caledonian Rail. Co., and in general all claims or demands 
whatever competent to the said Norman Macdonald Lockhart against the said 
Caledonian Rail. Co., by or in consequence of the Caledonian Rail. Co. taking, 
using, or injuring any part of the said lands for the said railway, or the works 
or operations of the said railway company, in any manner or way whatever,.. . 
including accesses and every other claim competent to him against the said 
company; declaring hereby that the said arbiter shall conduct the proceedings 
to follow hereon, and determine the matters hereby submitted to him in strict 
conformity with the rules and regulations under the provisions and conditions 
specified in the Lands Clauses Consolidation (Scotland) Act and the Railways 
Clauses Consolidation Act.”’ 


The arbitrator acted from time to time, enlarging the time for making his award. 
On Nov. 6, 1846, the parties by consent agreed to have the time enlarged, with 
power to make interim or final awards. An interim award was made on Jan. 22, 
1848, by which the arbitrator awarded to Sir Norman Lockhart an interim payment 
of £6,000 on account of the value of the land and intersectional and other damage, 
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with certain deductions and abatements in favour of tenants. On May 9, 1849, 
Sir Norman Lockhart died. The railway company thereupon applied for an injunc- 
tion to restrain the arbitrator from proceeding further on the ground that the sub- 
mission, if under the Lands Clauses Act, was invalid inasmuch as the award was 
not made within the statutory period of three months, and, on the other hand, if 
the submission was not under that statute, it expired by the death of one of the 
parties. The court refused the injunction. Thereafter the arbitrator made his final 
award, by which he awarded to Sir Norman Lockhart an additional sum of £3,761 
for the value of the land and interscctional and other damage. He also awarded 
£4,000 to Sir Norman, but found that he should relieve the railway company of 
any claims which his tenants, whose farms were not intersected by the railway, 
might be entitled to establish against the company in consequence of their opera- 
tions, to the extent of the interest accruing on this sum of £4,000 from and after 
the date of the award. The railway company then applied to have the award set 
aside on the grounds that the award had not been made within the three months 
specified by the Lands Clauses Act; that the submission had expired at the death 
of Sir Norman Lockhart; and that the arbitrator had exceeded his powers in so far 
as he had awarded a sum for prospective and contingent damages, and a sum for 
damage likely to be incurred by tenants of Sir Norman, and in so far as he had 
ordered the execution of certain works and enforced their execution by pecuniary 
penalties. The Court of Session held the award to be good, and the objections 
untenable, and the railway company appealed to the House of Lords. 


Rolt, Q.C., and Roundell Palmer, Q.C., for the appellants, contended that the 
award was bad, and referred to Pigott v. Hastern Counties Rail. Co. (7); Lawrence 
vy. Great Northern hail. Co. (1); Vaughan v. Toff Vale Rail. Co:1(8); ads x 
Williams (8). 

sir Richard Bethell, Q.C., Anderson, Q.C., and Sir Hugh Cairns, @-C., for the 
respondents. 

Cur. advewuln. 

Their Lordships took time for consideration. 

May 28, 1860. Opinions were delivered in which it was stated : 


LORD CAMPBELL, L.C. (after dealing with points which subsequent legislation 
has made obsolete): What is now chiefly relied upon is the remit to Mr. Newland 
as an expert, which is said to be contrary to the maxim, delegatus non potest dele- 
gare. In answer, it has been shown to us that this proceeding was according to 
the established practice of courts of justice in Scotland and of judicial arbitrators. 
Indeed, the remit never was complained of by the company, nor by the counsel in 
the Court of Session. An opportunity was afterwards given of examining Mr. New- 
land as a witness, when a great number of witnesses were examined on both sides. 

On the part of the appellants, the chief stress was laid upon the arbitrator having 
exceeded his authority, and the awards would be void if he had therein awarded 
beyond his authority anything to the prejudice of the appellants which could not 
be severed from what he has lawfully awarded within the scope of his authority. 
... The chief objection was made to the award of compensation for damage likely 
to be sustained in future from the water of the Clyde being penned back by the 
works of the company, and thereby damaging the land of the claimant. It was 
contended that such prospective damage could not properly be included in the 
award, and that, if any such damage should arise, the proper remedy would be an 
action against the company. But I am of opinion that the arbitrator was bound to 
take into his consideration the damage to the land of the claimant likely to be 
produced by the works which the company were authorised to construct, and were 
constructing by virtue of an Act of Parliament, and that no future action could 
be brought against the company except for negligence in the original construction 
of these works, or in the manner in which these were kept in repair. To support 
this objection the judgment of the court in Lawrence ae Great Northern Rail. 
Co. (1), was cited. But when the judgment of the court, delivered by Parrrson, J., 
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is examined, it will be found that the action there rested on negligence, for he draws 
the distinction between that case and R. v. Pease (2), where the defendant had 
done nothing but in strict accordance with the Act of Parliament. He concludes 
thus (16 Q.B. at p. 654): 
‘“Here the company might, by executing their works with proper caution, have 
avoided the injury which the plaintiff has sustained. We think the want of 
such caution is sufficient to sustain the action.’’ 


In Vaughan v. Taff Vale Rail. Co. (8), in which an action was held maintainable 
against a railway company for damage done to a wood adjoining the railway from 
the sparks flying from the engine, negligence was alleged by the declaration and 
found by the jury. It would, indeed, have been strange if, although the mound 
which the appellants were constructing across the valley of the Clyde under the 
powers of the Act of Parliament would certainly force back the water to the injury 
of the claimant’s land every time the Clyde was in flood, and there was a moral 
certainty that the Clyde would periodically be in flood, the damage likely to be done 
could not be calculated and included in the compensation once for all to be awarded, 
and if the remedy intended for him was a fresh arbitration toties quoties when the 
flood came down. 

Objection was then made to compensation being given for prospective damage 
to land of the claimant’s injuriously affected, not confining the claim to the land 
which the company were entitled to purchase. But I think that the right to com- 
pensation extends to any land of the claimant injured by the severance of that which 
is purchased, or by the works which the company are authorised to construct. The 
test is whether the land which the claimant retains can be proved to be injuriously 
affected by this severance or by these works. The right to the compensation de- 
pends on ‘‘cause and effect,’’ not on “‘distance or proximity.”’ 

The only plausible argument, as it seems to me, for setting aside the award was 
founded on the second article in the final award : 


ce 


‘In respect that the sums found due by this and my interim award aforesaid, 
include, inter alia, the sum of £4,000 awarded to the said deceased Sir Norman 
Lockhart as compensation for the damage occasioned to his property by the 
operations of the said company in carrying their line of railway across the valley 
of the Clyde, I find that the said Sir Norman Lockhart and the succeeding 
heirs of entail shall relieve the said railway company of any claims which his 
present tenants, whose farms are not intersected by the said railway, may be 
enabled to establish against the said company in consequence of their opera- 
tions, to the extent of the interest accruing on the said sum of £4,000 from and 
after the date hereof, calculated at the rate of 3} per cent. per annum, but 
under deduction of the sum of £16 4s. per annum included in the abatement 
of £49 15s. to be allowed by Sir Norman Lockhart to the tenant of Wester 
Lampits, in terms of my said interim award; and I order accordingly.”’ 


This objection is distinctly made, and at first it seemed fatal upon the suggestion 
that the arbitrator had included in the compensation to Sir Norman Lockhart what 
was due to a class of his tenants, who themselves had claims for compensation 
which they might bring forward against the company. But upon a proper examina- 
tion of the awards, it was made out to my satisfaction that no sum was awarded 
under this head to which Sir Norman Lockhart was not himself entitled, and that 
the company cannot be in the slightest degree prejudiced by the conditional indem- 
nity which is provided. Indeed, there is reason to believe that this clause was 
introduced for the security of the company at their own request. It was suggested 
at the Bar, on the part of the appellants, that if the House should not give judgment 
for entire by setting aside the awards, we should make a declaration as to the nullity 
of any part of them which may be considered ultra vires and not binding. But 
there being nothing in the awards by which they are nullified, I am of opinion that 
we are not bound to follow the course proposed, and I must advise your Lordships 
simply to adjudge that the appeal be dismissed with costs. 
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LORD CRANWORTH.—The appellants contend that, supposing the arbitrator 


had jurisdiction to make his awards, they are void, as being in two respects ultra 
vires : first, because the arbitrator gave decree for damage entirely prospective and 
contingent, and, secondly, because he gave decree in favour of Sir Norman for 
damages assumed to be likely to be incurred by tenants whose lands are not traversed 
by the railway, and who were not parties to the submission. 

On the first point, the argument of the appellants rests on no foundation what- 
ever. When the legislature authorises the working of the railway, and enables the 
company, for the purpose of its construction, to take the lands over which it passes, 
it expressly binds the company to compensate those whose lands it takes, not only 
for the value of the land taken, but for all incidental damage which the making 
of the railway may occasion. When the amount to be paid to a landowner is left 
to be settled by an arbitrator, it is for him to say whether the probability of this 
incidental damage is so great as to enable him to treat it as a matter 
practically lessening the value of the property of the landowner not taken for the 
railway. If he is satisfied that it is so, he is not only authorised but bound to 
award compensation. This is what has been done in the present case. 

With respect to the second ground, the facts are as follows. The arbitrator 





awarded compensation to Sir Norman for contingent damage occasioned to his - 


property by the carrying of the railway across the valley of the Clyde. The lands 


thus damaged were not traversed by the railway, and were, as to part at all events, - 


in the occupation, not of Sir Norman himself, but of his tenants. Of the right of 
the arbitrator to award compensation to the landowner in such a case, there cannot 
be any doubt; and the only question is whether the decree is vitiated and made 
liable to be set aside, because the arbitrator has added that, in respect of the sum 
awarded for damage to these lands, the landowner shall, to the extent of the interest 
of the sum awarded, indemnify the company against any claim on them by the 
tenants. For that is the true effect of the award. I can discover nothing in this 
direction which can invalidate the award. The sum awarded on this head was 
£4,000, and we must assume that to have been the fair compensation for the damage 
occasioned to the lands, that is, to the inheritance. No claim had been made by 
the tenants of the lands in question, but the arbitrator thought they might set up 
a claim at some future time. If the arbitrator was mistaken in thinking that such 
a claim could be set up by the tenants of farms not intersected, then the direction 
in question is one which must be inoperative, and, therefore, harmless. But sup- 
pose that any such claim could be asserted, I can see nothing unjust or ultra vires 
in the direction that, to the extent of the interest of the capital sum awarded, which, 
in effect, becomes part of the inheritance, the company should be protected against 
the future claims of the existing tenants. In dealing with such a subject as that 
of future probable damage, and giving an immediate sum certain as the fair com- 
pensation to the landowner in consideration of his becoming exposed to evils which 
may be greater, or may be less, or even may never arise at all, it is impossible to 
do more than approximate to strict justice, and the course taken here by the 
arbitrator seems to me to be one which might not be unreasonable. He, in sub- 
stance, increases the value of the inheritance by a sum of £4,000. If the con- 
templated probable evils should turn out to be less than the arbiter contemplated, 
he will have given too much; if greater, he will have given too little. No one can 
contend that on such a ground the award is bad. How is the case varied by the 
circumstance that the sum awarded is not an absolute sum of £4,000, but a sum 
of £4,000 liable to the extent of the interest thereon to indemnify the company 
against certain possible claims of the then existing tenants of the lands in respect 
of the probable damage for which the £4,000 was awarded? I see no reason for 
thinking that this was not within the competency of the arbitrator. The £4,000 can 
only be withdrawn from the bank in which it is deposited by an order of the 
Court of Session; and due care will, of course, be taken that it is not withdrawn 
till the time is past within which any claim can be made upon it. Therefore I 
concur in the conclusion that the decree below ought to be affirmed, 
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LORD WENSLEYDALE.—The appellants objected that the arbitrator acted 
ultra vires in employing an expert to survey and report. That objection is not 
maintainable. An arbitrator is not bound to examine witnesses, and cannot by the 
law of England insist upon their being examined on oath, unless the submission 
provides for it. By s. 82 of the Lands Clauses Consolidation Act, 1845, he may, 
but is not bound to examine the parties and their witnesses on oath. [But see now 
Arbitration Act, 1950, s. 12.] Nor is he prevented from consulting men of science 
in every department, where it becomes necessary. So he has a power to call in a 
valuer to assist him, unless restricted by the terms of the submission. This was 
decided in Anderson v. Wallace (4). 

As little weight is due to the third objection that the arbitrator awarded prospec- 
tive and contingent damages which he ought not to do. The answer is that he 
really has not done so. The compensation given is for the necessary damage by 
the construction of the railway, and for the highly probable damage which would be 
occasioned in the ordinary course of events by the vicinity of the River Clyde. It 
becomes, therefore, unnecessary to consider what would be the effect of awarding 
a sum for purely speculative damage not reasonably foreseen. Generally speaking, 
railway and other similar companies acquire Parliamentary powers to construct 
their works on condition of their paying the price of the land, and the compensation 
to the parties who may sustain damage by the exercise of the acquired power to do 
acts for which, if the authority of the legislature had not been given, the landowners 
might have maintained an action. That price should be a full compensation, once 
for all, for the injury to those rights. When paid, the company have obtained a 
lawful right to construct their works, and if they happen to injure one in the reason- 
able exercise of these rights so purchased, they are irresponsible for such injury. 
Those rights are given for the public good, and if an extraordinary unforeseen 
damage occur, the suffering party must bear it, and is without remedy. But if 
those acquired rights are exercised unreasonably and without due care, those who 
have acquired them are responsible, as they are for their exercise of common-law 
rights : sic utere tuo ut alienum non ledas. Lawrence v. Great Northern Rail. Co. 
(1), may have been well decided as belonging to that class of cases in which the 
acquired right has been negligentiy executed, for which, therefore, an action would 
lie. JI much doubt whether the company would have been responsible for damage 
occasioned by the due exercise of their powers, though that damage was unforeseen 
at the time the compensation was settled and paid. In Vaughan v. Taff Vale Rail. 
Co. (8), the damage done to a distant piece of land was clearly not within the terms 
of the arbitration, the award on which was sought to be impeached, and the dictum 
of the Lord Chief Baron, that the claimant might proceed for further damages under 
s. 68 of the Act of 1845 was clearly extra-judicial, and was founded upon the 
authority of Lawrence’s case (1). These observations, of course, do not apply to 
cases, of which there are some (R. v. Leeds and Selby Rail. Co. (5), Lee v. Milner 
(6)), where, by the express terms of the special Acts compensation for damage from 
time to time sustained is payable. 

The last objection is, in my view of the case, the most serious. It is that the 
final award is void in consequence of the direction contained in it that the sum of 
£4,000 and interest is awarded to Sir Norman as compensation for the damage 
occasioned to his property by the operations of the company in carrying the line of 
the railway across the valley of the Clyde, and it proceeds to find that Sir Norman 
and his heirs of entail shall relieve the company of any claims which his present 
tenants whose farms are not intersected by the railway may be enabled to establish 
against the company in consequence of their operations, to the extent of the interest 
accruing on the sum of £4,000 from the date thereof, at the rate of 34 per cent. per 
annum, subject to a deduction. It is said for the appellants that it is immaterial 
whether those tenants had really any claim against the company or not, for it must 
be inferred that they were to pay more than for the actual damage done to Sir 
Norman as the price of his indemnity against those claims, and it was impossible 
to say how much more, and, therefore, the award in this respect was uncertain and 
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void. It is, however, in my mind, very questionable whether those supposed claims 
of tenants are more than imaginary, and whether this clause has not been introduced 
into the decree, not because there was any real danger of valid complaints by such 
tenants, but to satisfy the importunity of the appellants’ solicitors, made before the 
arbitration was concluded, that the appellants should know in what way the arbi- 
trator proposed to secure the company against the tenants’ claims, if the money was 
paid to Sir Norman. At all events, however, it is to be observed that this provision 
does not affect the principal sum of £4,000. That is certainly due. It is the inter- 
est only which is affected in case any of the tenants’ claims should be made good. 
Having heard the opinions already given by my noble and learned friends, I agree 
with them in thinking that a sufficient case is not made out to reverse the judgment 
of the Court of Session, either in the whole or in part. 


LORD KINGSDOWN concurred. 
Appeal dismissed. 


BARRACK v. M‘CULLOCK 


[ Vice-CHANCELLOR’S Court (Page-Wood, V.-C.), November 12, 14, 17, 20, 1856] 


[Reported 3 K. & J. 110; 26 i..3.Ch. 105; 28 Lor Os. 243; 
3 Jur.N.S. 180; 5 W.R. 38; 69 E.R. 1043] 


Bankruptcy—F raud—Fraudulent conveyance—Voluntary settlement—Purchase 
of stock for benefit of infant children—Statute 13 Eliz., c. 5, s. 2—Judgments 
Wet sosr(l sand. 2. Vict., ¢. 10), s.12. 

Since the passing of the Judgments Act, 1838, an investment of money in 
the purchase of stock in the names of trustees on trust for the children of the 
investor at a time when he had not, apart from the money so invested, 
sufficient assets out of which to pay his debts, is void under the statute 13 
Eliz., c. 5 [relating to fraudulent conveyances], because by s. 12 of the Act 
of 1838 money or stock may be taken in execution, and, therefore, the effect 
of such a settlement would be to delay, hinder, or defraud the creditors of the 
investor within s. 2 of the statute of Khzabeth. 


Notes. The statute 13 Eliz., c. 5, was repealed by the Law of Property Act, 
1925, s. 207, Sched. 7, and replaced by s. 172 (1) of that Act. 

Referred to: Neale v. Day (1858), 7 W.R. 45; BR. v. Smith (1870), L.R. 1 C.C.R. 
266. 

As to conveyances impeachable by creditors, see 17 Hauspury’s Laws (8rd Edn.) 
650 et seq.; and for cases see 25 Digest (Repl.) 181 et seq. Fors. 12 of the Judg- 
ments Act, 1838, see 18 Hatspury’s Statutes (2nd Edn.) 365, and for s. 172 (1) 
of the Law of Property Act, 1925, see ibid., vol. 20, p. 785. 


Cases referred to: 

(1) Rider v. Kidder (1805), 10 Ves. 860; 82 E.R. 884, L.C.; 25 Digest (Repl.) 
191, 141. 

(2) Fletcher v. Lady Sedley (1704), 2 Vern. 490; 1 Eq. Cas. Abr. 148; 23 E.R. 
918: 25 Digest (Repl.) 181, 87. 

(3) Sims v. Thomas (1840), 12 Ad. & El. 5386; 4 Per. & Dav. 233; 9 L.J.Q.B. 
g09: 4 Jur. 11815, 113 H.R: 9163 25. Digest: (Repl tiga: 

(4) French v. French (1855), 6 De -G.M:.& G. 953 251.5 .Ch. 6125126 Ina 
172; 2 Jur.N.S. 169; 4 W.R. 139; 48 E.R. 1166, L.C.; 25 Digest (Repl.) 
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A Also referred to in argument: 
Skarf v. Soulby (1849), 1 Mac. & G. 864; 19 L.J.Ch. 30; 18 Jur. 1109; 41 E.R. 
1306; sub nom. Scarf v. Soulby, 1 H. & Tw. 426; 16 Sm. 481, L.C.; 25 
Digest (Repl.) 214, 308. 
Norcutt v. Dodd (1841), Cr. & Ph. 100; 10 L.J.Ch. 296; 5 Jur. 835; 41 E.R. 
428, L.C.; 25 Digest (Repl.) 172, 11. 
B ~ Duffin v. Furness (1729), Cas. temp. King, 77; 25 E.R. 232; 25 Digest (Repl.) 
172, 7. 
Grogan v. Cooke (1812), 2 Ball. & B. 230. 


Action by creditors for the administration of the estate of William Mariner 

who died insolvent. | 
C James Barrack and his wife knew William Mariner who was confidential clerk 

to a Mr. Heseltine, a stockbroker. In 1852 Mrs. Barrack, as her husband's 
agent, instructed Mariner to sell for her husband some shares and stock; Mariner 
did so and received the proceeds of the sale of the shares, and the dividends of the 
stock. James Barrack, through his wife, paid to Mariner several sums, other 
than the aforesaid, which sums, together with the aforesaid, were retained by 
Mariner for the purpose of investment by him, at his descretion, for James Barrack. 
Mariner furnished to James Barrack an account of investments alleged to have 
been made by Mariner for him, and such account showed a balance in favour of 
James Barrack. In July, 1852, Mariner purchased three sums of stock of £300 
each; he was then in embarrassed circumstances; and intending to hinder, delay 
and defraud James Barrack and his other creditors, settled those three sums of 
stock on his three daughters. Mariner died insolvent in October, 1853, leaving 
his widow his executrix; and it was then, for the first time, discovered that Mariner 
had never made the investments of which he had given James Barrack an account, 
and that he had purchased the three sums of £300 stock and settled them as 
aforesaid. The debt then due from Mariner to the Barracks on the aforesaid 
account, and for dividends, proceeds and moneys received by him for investment, 
amounted to £1,091 16s. 6d. 

The bill charged that the said three sums of £300 stock had been purchased by 
Mariner with money belonging to the Barracks, and that the settlement thereof 
ought to be set aside as voluntary and fraudulent. The bill then prayed an account 
of what was due from Mariner’s estate to the Barracks, the plaintiffs, and a 
declaration that the settlement of the stock might be set aside, for the above-stated 
pr Tessoms, 26 against the plaintiffs and the other creditors of Mariner. It was proved 

that Mariner at his death owed Heseltine £1,500, and that all Mariner’s property 
was then worth only £300. 

It appeared by the answer of Mrs. Mariner that there was some question whether 
the three sums of stock were purchased with the money of the Barracks or with 
that of Mariner himself or of his wife. Mrs. Mariner alleged that the purchase- 

H money of the stock was derived from the rents of certain houses at Gravesend 
settled to her separate use. But the present decision of the case depended on the 
considerations whether (assuming Mariner to have purchased the stock with his 
own money) stock was a species of property liable to be seized and taken in 
execution within the terms of the statute 18 Eliz. c. 5, s. 2, and the Judgments 
Act, 1838, s. 12; and then, if it was so liable to be seized and taken, whether the 

I settlement of the stock, in this case, could be set aside as fraudulent within the 
statute of Klizabeth? . 

By the statute 13 Eliz. c. 5, s. 2, it was enacted: 


F 


‘“‘That all and every feoffment, gift, grant, alienation, bargain and conveyance 
of lands, tenements, hereditaments, goods and chattels, or of any of them, or 
of any lease, rent, common or other profit or charge out of the same lands, 
tenements, hereditaments, goods and chattels, or any of them, by writing or 
otherwise, and all and every bond, suit, judgment and execution, at any time 
had or made sithence the beginning of the Queen’s Majesty’s reign, that then 
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was, or at any time thereafter to be had or made to or for any intent or purpose 
before declared and expressed, should be from thenceforth deemed and taken 
(only as against that person or persons, his or their heirs, successors, executors, 
administrators and assigns, and every of them, whose actions, suits, debts, 
accounts, damages, penalties, forfeitures, heriots, mortuaries, and reliefs by 
such guileful, covinous, or fraudulent devices and practices as was aforesaid, 
were, should or might be in any ways disturbed, hindered, delayed or 
defrauded), to be clearly and utterly void, frustrated and of none effect; any 
pretence, colour, feigned consideration, expressing of use, or any other matter 
or thing, to the contrary notwithstanding.”’ 

By the Judgments Act, 1838, s. 12, it is, among other things, enacted : 


“By virtue of any writ of fieri facias, to be sued out of any superior or in- 

ferior court. ..or any precept in pursuance thereof, the sheriff or other officers 

having the execution thereof, may and shall seize and take any money or 

banknotes (whether of...the Bank of Iingland, or of any other bank or 

bankers), and any cheques, bills of exchange, promissory notes, bonds, 

specialties, or other securities for money, belonging to the person against whose 

effects such writ of fieri facias shall be sued out... .”’ 

Rolt, Q.C. (Speed with him), for the plaintiffs. 

W. M. James, Q.C. (Fooks with him), for the defendants. 

Cur. adv. vult. 

Nov. 17, 1856. PAGE-WOOD, V.-C.-—It is impossible to hold that Mariner was 
not so indebted at the time of purchasing the stock, that any voluntary settlement 
made by him at that time would be void as against creditors. The argument for 
the defendants was that inasmuch as the settlement was of property which could 
not be taken in execution, the case was within the principle of Rider v. Kidder lye 
and that class of cases; and that I ought to hold that a settlement of stock was not 
within the statute against fraudulent conveyances. 

The words of that statute are: 


‘all and every feoffment, gift, grant, alienation, bargain and conveyance of 
lands, tenements, hereditaments, goods and chattels, or any of them, by writing 
or otherwise, and all and every bond...”’ 


and on those words it was held repeatedly that an assignment of property which 
could not be taken in execution was not such an assignment as was within the 
statute. The old authorities proceeded on the notion that it would be useless to 
avoid a gift of anything which, but for that gift, would not have been available 
for creditors. It has also been held in Fletcher v. Lady Sedley (2), that a purchase 
was not, from the mere fact of its being made with the money of the debtor, within 
the statute, and where a party gave money to a child who made the purchase, it was 
held that that did not bring it within the statute. It is now, however, no longer 
true that cash or notes can be given to a child by a person who is insolvent. 
According to Sims v. Thomas (8), a bond for securing an annuity is not goods and 
chattels within the statute, but such a bond being now liable to be taken in 
execution, a voluntary assignment of it would be void. By s. 12 of the Judgments 
Act, 1838, bank-notes and cash may be taken in execution; if, therefore, you could 
follow them into the hands of a volunteer, the gift would be void as against 
creditors. The recent case of French v. French (4) shows that a settlement of an 
annuity purchased with the proceeds of the sale of stock-in-trade when the settlor 
was insolvent is within the statute. On the whole, therefore, supposing this money 
to have belonged to Mariner, I think the settlement was void as against creditors. 
On that question, however, I am not satisfied with the evidence, and the case must 
stand over for the examination of Mrs. Mariner and her three daughters and the 
trustees. 

[Nore: On Nov. 20, 1856, oral evidence was taken on the question as to the 
ownership of the money settled, and His Lorpsuip held that it belonged to Mrs. 
Mariner. The bill was accordingly dismissed. | 
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STRAY v. RUSSELL 


[Court or QueEN’s Bencu (Lord Campbell, C.J., Erle, Crompton and Hill, JJ.), | 
May 6, June 14, 1859] 


[Reported 1 BH. & E. 888; 28 L.J.Q.B. 279; 1 L.T. 162; 
5 Jur.N.S. 1295; 7 W.R. 641; 120 E.R. 1144] 


{Court oF Excurequrer CuampBer (Martin, Bramwell and Channell, BB., Williams, 
Willes, Byles and Keating, JJ.), February 6, 1860] 


fieported - E.. & He O16; 20 1.3.0.8. 1165-1 1.7. 443; 
6 Jur.N.S. 168; 8 W.R. 240; 120 E.R. 1154] 


Company—Shares—Transfer—Registration—Refusal to register—Right of pur- 
chaser to recover purchase money—Practice of Stock Exchange. 

The plaintiff authorised brokers on the Stock Exchange to purchase for him, 
to be paid for on the account day, twenty shares in the Royal British Bank. 
The brokers bought the shares of the defendant. Before the account day arrived 
the Royal British Bank stopped payment, whereupon the plaintiff gave notice to 
his brokers that he would not take the shares. The defendant had contracted 
with other stockbrokers for the purchase of twenty shares, and these brokers 
procured transfers of the shares and the certificates, which on the account day 
the defendant tendered to the plaintiff's brokers. The plaintiff's brokers paid 
for them and received them, and then tendered them to the plaintiff, who, 
under pressure of an action, received and paid for them. By the rules of the 
Royal British Bank, proprietors of shares might, with the consent of the direc- 
tors, transfer their shares, and the broker of one of the sellers of the shares 
requested such consent, which the directors refused to give. It was established 
that the practice of the Stock Exchange was that the price was payable on the 
handing over by one broker to the other of the transfers and the certificates. 
The plaintiff did not execute the transfers nor apply for registration of them, 
and he claimed repayment by the defendant of the purchase price. 

Held: the plaintiff was not entitled to recover the purchase price because 
(i) having regard to the practice of the Stock Exchange he had obtained what 
he had bargained for, and, therefore, the consideration had not failed; (ii) he 
could not rely on a breach by the defendant to perform his part of a contract to 
sell and cause to be delivered the shares, since the evidence disclosed that the 
plaintiff was not ready and willing to perform his part of the contract. 


Notes. Considered: Coles v. Bristowe (1868), L.R. 6 Eq. 149; Sheppard v. 
Murphy (1868), 16 W.R. 948. Followed: London Founders Association v. Clarke, 
[1886-90] All E.R.Rep. 192. Considered: Hichens, Harrison, Woolston & Co. v. 
Jackson & Sons, [1941] 2 All E.R. 704. Referred to: Chapman v. Shepherd, 
Whitehead v. Izod (1867), L.R. 2 C.P. 228; Hooper v. Herts, [1904-7] All E.R.Rep. 
849; Dies v. British and International Mining and Finance Corpn., [1939] 1 K.B. 
724; Hichens, Harrison, Woolston ¢ Co. v. Jackson & Sons, [1948] 1 All E.R. 128. 

As to obligations on the transfer of shares, see 6 Hauspury’s Laws (8rd Edn.) 
248 et seq.; and for cases see 9 Dicest (Repl.) 362 et seq. 


Cases referred to: 

(1) Wilkinson v. Lloyd (1845), 7 Q.B. 27; 115 E.R. 398; sub nom. Leeman v. 
Lloyd, Wilkinson v. Lloyd, 14 L.J.Q.B. 165; 9 Jur. 828; sub nom. Wilkin- 
son v. Lloyd, Leman v. Lloyd, 4 L.T.O.S. 482; 9 Digest (Repl.) 365, 2334. 

(2) Taylor v. Stray (1857), 2 C.B.N.S. 175; 26 L.J.C.P. 185; 29 L.T.0.S. 95; 
3 Jur.N.S. 540; 5 W.R. 528; 140 E.R. 380; on appeal, 2 C.B.N.S. at p. LOT; 
26 L.J.C.P. 287; 38 Jur.N.S. 964; 5 W.R. 761; 140 E.R. 380, Ex. Ch.; 
44 Digest (Repl.) 405, 120. 
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(3) Remfry v. Butler (1858), E.B. & E. 887; 81 L.T.0.8. 856; 5 Jur.N.S. 1297, 
n.; 6 W.R. 682; 120 E.R. 740, Ex. Ch.; 9 Digest (Repl.) 366, 2340. 


Appeal from a decision of the Court of Queen’s Bench in an action brought by 
the plaintiff to recover the purchase price of shares, tried by Lorp Camppet., C.J., 
and a jury, when a verdict was returned for the plaintiff subject to the opinion of 
the Court of Queen’s Bench on a Special Case. The Court of Queen’s Bench gave 
judgment for the defendant and the plaintiff appealed. 


Montague Smith, Q.C., and J. Brown for the plaintiff. 
Atherton, Q.C., and Aston for the defendant. 


Cur. adv. wut. 
June 14, 1859. The following judgments were delivered. 


LORD CAMPBELL, C.J.—This case was argued last term before my brothers 
Erte, Crompron, Hini and myself. We will now give judgment. We are all of 
opinion that the judgment ought to be for the defendant; but there is a slight 
difference between us as to the reasons, and the case being one of considerable 
importance, we have thought it better to give our opinions seriatim. 

The plaintiff first contends that he is entitled to recover, under the common 
counts for money had and received, on the ground of the failure of consideration ; 
he will succeed if he can show that the defendant was bound to see that the transfer 
of the shares should be registered and completed so as to give the plaintiff a perfect 
title to the shares; and, further, that he himself has been ready and willing to accept 
them. If this transaction is to be governed by the same rules as the sale and 
purchase of an interest in real property, the plaintiff’s view of the contract would 
be correct. To prove that it is, Wilkinson v. Lloyd (1) is relied on as an authority; 
but although the transaction there was a sale of shares, the shares were of a different 
nature from those which we have to consider, and the manner in which the business 
was to be conducted between the vendor and purchaser was entirely different. In 
Wilkinson v. Lloyd (1) the reasoning was adopted by the court that the contract 
amounted to a sale by a partner of his share in the partnership, and that the 
partnership-deed with regard to which the contract between the parties was entered 
into, clearly showed that the vendor must effect all that was essential to the tran- 
saction. On this ground the court there held, that the cases applied which have 
been decided with respect to the obligation of the vendor of a lease to obtain the 
landlord’s consent to an assignment when the lease requires it. Here the purchase 
of shares in a joint-stock banking company was made at the request of the plaintiff 
by a broker on the Stock Exchange in London, and the contract must be considered 
as made with reference to all the established usages of the Stock Iixchange. 

After the repeated decisions on this subject, counsel for the plaintiff very pro- 
perly waived the objection made at the trial to the admissibility of the evidence 
respecting these usages. According to these usages the price of the shares is pay- 
able on the one broker handing over to the other the transfers and certificates. 
What does the vendor contract to sell and deliver? Genuine transfers and certifi- 
cates, with the interests and rights which they convey. ‘There might be a condition 
subsequent, imposing on the vendor the onus of procuring the consent of the direc- 
tors to the transfer; but that would be no evidence of such a condition. In Taylor 
v. Stray (2) (which was an action brought against the present plaintiff by the broker) 
it was admitted on all sides that Russell, the present defendant, had done every- 
thing which entitled him to be paid the price of the shares. Wuuuss, J., there 
intimates an opinion that it was not the duty of the broker of the vendor to get the 
transfer registered; and I apprehend that this duty devolved on the purchaser, 
though he might have a right to call on the vendor afterwards to concur in the 
transfer. But the vendor’s subsequent defeasance, if there were any, would not 
amount to a total failure of consideration, for the purchaser would still have the 
transfers and certificates, with the means of completing the title, and of obtaining 
damages commensurate to his loss. T'rom the report of the decision of the Court of 
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Exchequer Chamber in Taylor v. Stray (2), it would appear that the two judges who 
express an opinion both consider that the purchaser had something valuable in the 
transfers and certificates, even after the refusal to register them; and PoLLock, 
C.B., said that what the purchaser was to get was not the shares transferred into 
his own name, but the jus disponendi. 

For these reasons, although there had been an absolute refusal on the part of the 
directors to consent to the transfer, I should still have been of opinion that it was 
not a total failure of consideration, entitling the plaintiff to recover back the 
-purchase-money; but drawing an inference from the evidence, I am inclined to 
think that if the plaintiff had been sincerely desirous of having the transfer com- 
pleted, and of incurring a responsibility equal to the whole of his fortune, he might 
have gratified his wish; for the reluctance of the directors to consent to transfers 
in the insolvent state of the bank probably arose from a desire to prevent substantial 
shareholders from escaping by transferring their shares to men of straw; and if the 
plaintiff had shown that he was as good a man as Mr. William Rowe and Col. 
Aitcheson, in whose name the shares stood, I can hardly doubt his request would 
have been complied with. But he never executed the transfer deed, without which 
the registration could not take place; and as he might then have insisted on a 
repudiation, even after his liability to the broker was established, and although he 
should have to pay the price of the shares without receiving anything for their 
value, he had escaped the peril of being made a contributory. The bankruptcy of 
the company, after the transfers and certificates had been handed over to the 
plaintiff’s broker and the defendant had received the purchase-money, I clearly 
think could not work a failure of consideration entitling the plaintiff to recover back 
the purchase-money; he might still have been entitled to some benefit under the 
bankruptcy, and at any rate the shares before Sept. 15 were at the risk of the 
purchaser. 

There is another ground on which I think the plaintiff is not entitled to recover. 
From the evidence it seems quite clear to me that he was not ready and willing to 
accept the shares. The letters of Sept. 11 and 12 prove that subsequently to Aug. 28 
he had become fully aware of the insolvent condition of the bank, and that, discover- 
ing how unlucky and perilous was the bargain he had made, he was determined by 
all means, fair or foul, to get rid of it. We are told that these were merely letters 
to his own broker; and I believe that if he had merely expressed such sentiments in 
secrecy, or in conversation with a stranger, it would not be sufficient evidence to 
support the plea that he was not ready and willing. But these letters were written 
to Taylor and Aston, his brokers, and were acted on and communicated by them to 
Russell and the parties from whom Russell and his jobber had purchased the shares. 
Taylor and Aston thus addressed him: 


“Mr. Stray will not take any shares in the Royal British Bank; do not pay any 
money on his account for or in respect of any alleged purchase by him of any 
such shares. Mr. Stray is advised he has a good defence to any proceedings 
that may be instituted against him in reference to the Royal British Bank 
shares.”’ 


Accordingly, Mr. Stray disavowed the payment made by his brokers to Russell, and 
only paid them the amount under a judgment which they obtained against him after 
strenuously resisting the liability in the Common Pleas and in the Exchequer 
Chamber. A further objection to this action for money had and received may be, 
that if the plaintiff is now permitted to adopt the payment made, according to his 
orders by Taylor and Aston, so that the money paid by him may be considered 
money paid by him notwithstanding his disavowal of the payment, and notwith- 
standing the difficulty of fixing the point of time when the promise to repay the 
money is first to be implied, at all events Taylor and Aston must be his agents to 
make the payment, and then it may be considered a payment by him with know- 
ledge of all the facts of the case. At the time when the payment was made he had 
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determined that he would not accept the shares, and he well knew that they never A 
would be transferred to him. 

Having thus disposed of the general count for money had and received, which is 
chiefly relied on, I have only to point out two fatal objections to the plaintiff's right 
to recover on the Special Case: first, that the defendant never entered into the 
contract he alleged; and secondly, that one of the pleas in bar on that count is fully 
proved. The special count alleges that the defendant undertook that the twenty B 
shares in the Royal British Bank should be transferred to the plaintiff, the breach 
being that he had not caused them to be transferred to the plaintiff; whereas it has 
been already shown that the defendant did not enter into any such undertaking, and 
that he performed the promise which he actually did make when the transfers and 
certificates were handed over to the plaintifft’s agents, on their paying the purchase- 
money. Again, in answer to the other allegation of this special count of the per- CG 
formance by the plaintiff of all the conditions precedent, the defendant pleads in bar 
a want of readiness and willingness to accept the shares, and this plea, I think, is 
fully proved by the letter to Taylor and Aston before referred to, and by the whole 
scope of the plaintiff's conduct in the transaction, from the time when those letters 
were written. The present case resembles very closely Remfry v. Butler (8), 
which was decided by this court on Jan. 26, 1858, on the same principles, and in JD 
which on an appeal to the Exchequer Chamber our decision was affirmed, this court 
being of opinion that, on the facts of the case, according to the rules of the Stock 
Exchange, the defendant had not failed on his part in completing the contract. 

In the present case the conduct of the plaintiff has, I think, been very discredit- 
able, in trying to get rid of a fair bargain when he found it would turn out dis- 
advantageous to him, and in trying to throw the loss of the £140 on his own brokers, FI 
without imputing to them the slightest misconduct or failure of duty, and in trying 
to recover the amount from the defendant, who he knew had acted with perfect 
propriety in the transaction, and who he knew was liable to the parties from whom 
the shares were actually purchased. Still, the plaintiff must have obtained our 
judgment if according to the rules of law he be entitled to it; but I think, according 
to the rules of law as well as of the principles of justice, we are bound to give judg- FF 
ment for the defendant. 


ERLE, J.—It appears to me that the plaintiff has had no value for his money. 
He contracted for shares in a bank, to be delivered at a future day; before that day 
the bank was known to be insolvent, and very soon after that day it stopped pay- 
ment, so that the shares on that day were worse than useless. It also appears that G 
no shares could be transferred without the consent of the directors; that consent 
they were inclined to withhold because the bank was insolvent, and in the honest 
discharge of their duty as trustees for the shareholders and creditors they decided 
that no change of liability should be made while they were on the brink of declaring 
insolvency. Then, if the contract be construed only by its terms, without importing 
the usage of the Stock Exchange and the course of business for the vendee to 
execute transfers before applying to the directors for their consent thereto, I am of 
opinion the vendor was bound to obtain that consent, according to Wilkinson v. 
Lloyd (1), and that he had failed to do so, and so could not restore the money paid 
for a purchase which went off by the default of the vendor. But, according to the 
course of the Stock Exchange, the contract of the vendor was in fact performed by 
the delivery of transfers executed by the vendor with certificates to the brokers of J 
the vendee. Thus the defendant can maintain that the consideration has not 
entirely failed; and, therefore, the count for money had and received cannot be 
supported. 

Then, with respect to the evidence that the plaintiff was not ready and willing to 
perform his part of the contract set out in the Special Case, I think the plaintiff's 
desire to annul the contract declared on by his own act, and the direction to the 
agent not to pay the purchase-money, which was obeyed by him, is no evidence to 
prove this issue for the defendant. But on the letters there is evidence that he 
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would not have executed the transfers as vendee, and as such execution was a con- 
dition for obtaining the consent of the directors, on this ground the defendant can 
defeat the special count also, and so obtain judgment in the action. 


HILL, J. (read by Crompton, J.).—In this case the declaration contained two 
counts—first, money had and received; secondly, on a special contract, alleging that 
it was agreed that the plaintiff should buy, and the defendant should sell and cause 
to be delivered, twenty shares in the Royal British Bank, and that the defendant 
had not sold, or caused to be transferred, the said shares. The defendant pleaded, 
denying the debt in the first count, and the agreement in the second; and also, as 
to the second count, denying that the plaintiff was ready and willing to perform the 
contract on his part; and, lastly, averring that the defendant had sold and caused 
to be transferred the said shares. 

It appears from the Case that, on Aug. 20, 1856, the plaintiff, through his brokers 
Messrs. Taylor and Aston, bought in the Stock Exchange in London, of the defen- 
dant, who was also a broker there, twenty shares in the Royal British Bank, a joint- 
stock bank then carrying on business in London. According to the deed of settlement 
of that bank, shares therein were transferable with the consent of the directors, 
and also the terms of the deed required seven days’ notice before any transfer. 
Such notice was not usually required by the bank in cases of transfer. ‘The contract 
made by the plaintiff was for Sept. 15, and according to the practice of the Stock 
Exchange it was the duty of the plaintiff on that day, by his brokers, to give to the 
selling broker, the defendant, the names of the parties to whom the transfer was to 
be made, and afterwards to pay the price of the shares in exchange for transfers 
executed by the party holding the shares and certificates. The Case expressly states 
that all such transfers required execution by the purchaser before registration of 
the company, and by the practice of the Stock Exchange the purchaser requiring 
registration and new certificates ought to execute the transfer and leave it, with the 
then existing certificates, at the office of the company for registration, and then new 
certificates are granted to him in his own name. Until this is done, the purchaser's 
title to shares is not completed. It further appears from the Case, that on Sept. 3 
the British Bank was in such a condition that to have become a member after that 
day would have been to incur responsibility. On Sept. 11 the plaintiff, through his 
attorney, informed his brokers that he would not accept any of the shares, and 
instructed them not to pay for the same. ‘They, however, in accordance with the 
rules and practice of the Stock Exchange (having previously informed the plaintiff 
to that effect) on Sept. 15 gave the plaintiff’s name as the purchaser of twenty 
shares to the defendant, and afterwards, on Sept. 18 paid the price of the shares to 
the defendant in exchange for stamped certificates duly executed by the parties 
transferring, and also certificates for twenty shares. 

It does not appear that any consent to the fact of transfer to the defendant was 
ever applied for to the bank or refused by them. A written application to the 
directors to prepare a transfer of sixteen shares to the defendant was sent to him on 
Sept. 15, which application was refused by them on Sept. 17; and between Sept. 15 
and 17 a personal application was made to the bank for the bank to prepare a 
transfer, which was answered by one of the officers desiring the applicant to prepare 
it himself, and the officer handed to the applicant blank forms for the purpose. 
This occurrence took place in the presence of one of the plaintiff’s brokers, but there 
is no statement whether the plaintiff's brokers knew of the written application and 
refusal. It further appears that the plaintiff had first refused to recognise the pay- 
ment made by his brokers, and they proceeded by action against him to recover the 
amount, and after they obtained judgment, and the judgment was affirmed in error, 
the plaintiff paid to them the amount; and on Dec. 28, 1857, the brokers delivered 
up the transfers, shares and certificates to the plaintiff, who has ever since kept the 
same, and has now brought this action without having offered to return the certifi- 
cates and shares, and without having demanded back the money which he seeks to 
recover under the count for money had and received. On the argument of the case 
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before us, the special count was not much insisted on, but on that count I am of 
opinion that the plaintiff is not entitled to recover. I am not satisfied that the 
contract set out in that count was entered into. Looking at the subject of the 
sale—shares in a bank—and the place in which the sale took place—the Stock Ex- 
change—and having regard to the rules and practice of the Stock Exchange, I do not 
think that the vendor in such a case contracts that the directors shall accept the 
vendee as a proper person to be admitted a shareholder in the bank. 

The case differs materially from Wilkinson v. Lloyd (1), which was relied on in 
the argument. The contract in that case was not made on the Stock Exchange, so 
that there was no usage binding the bank to procure the transfers to be registered 
for the perfecting of the transfer to him, and in that case the deed of the company, 
which was in the knowledge of both parties, cast the duty of obtaining the consent 
of the directors on the vendor, by whose default alone it was that the consent of the 
directors was not obtained. It may be also not undeserving of consideration 


whether a different rule may not well prevail in the sale of shares in a commercial 


company on the Stock Exchange from that which should be applied to the sale of 
mining shares, which confer an interest in real estate, made between two private 
individuals, which rather would appear to fall within the analogy adopted in 
Wilkinson v. Lloyd (1), of a sale by a termor of his lease when there is a covenant 
in the lease against assignment without the consent of the lessor. 

Further, on the special count, I am of opinion that the plaintiff has failed to prove 
that he was ready and willing. It is manifest that he was desirous to avoid a 
responsibility; that he never did nor was he willing to do any of the acts necessary 
to complete the transfer, and which, according to the practice of the Stock Ex- 
change and the contract which he made, it was his duty to do. 

The plaintiff’s counsel in the argument, however, mainly relied on the count for 
money had and received, and contended that the plaintiff had a right to recover the 
money as on a total failure of consideration. I am of opinion that the facts do not 
support such a case. As the money was paid according to the terms of the con- 
tract, in order to recover it the burden was on the plaintiff to show such circum- 
stances as would entitle him to say that the consideration for which he paid his 
money had wholly failed without any default on his part. This, however, the 
plaintiff has not done. The only application to the bank was prior both to the pay- 
ment of the purchase-money and to the handing over the transfers duly executed, 
and the certificates of the shares. If the plaintiff was desirous that the transfers 
should be completed and his title perfected, it was his duty to execute the transfers, 
and leave them, with the then existing certificates, with the bank for registration. 
If he had done so, and the bank had unqualifiedly refused to permit the transfer, 
the plaintiff might be in a position to raise the question which he has submitted to 
the court. As the facts, however, stand, he himself is in default in obtaining the 
completion of the transfers; and he cannot be permitted to say that the considera- 
tion has wholly failed, when the failure, if such there be, rests on the default of 
himself, and not on any omission or default of the defendant. It is not shown that 
the defendant was guilty of any neglect or omission of any act required to be done 
by him to complete the contract on his part. 

There is another ground which, in my opinion, is conclusive against the claim to 
recover the money, viz., that at the time the money was paid in exchange for the 
transfers and certificates, the plaintiff's broker, who paid the money, had full 
knowledge of all the circumstances. Certainly the brokers had full opportunity of 
knowing all the facts, and the plaintiff has not made out that the money was paid 
by the brokers either in ignorance or forgetfulness of any material fact. On this 
point the case appears to fall within, and be governed by, Remfry v. Butler (8), 
relied on by the defendant’s counsel in the argument. If it were necessary to 
express any opinion whether the plaintiff could maintain an action for money had 
and received, without demanding the money or tendering back the transfers and 
certificates, I should hesitate before affirming that proposition. However, I express 
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no opinion thereon, but merely mention it, that it may not be thought that I 
acquiesce in the view that such demand or tender was necessary. 

On the whole, therefore, I am of opinion that the judgment must be for the 
defendant. 


CROMPTON, J.—I am of opinion that the plaintiff is not entitled to recover in 
this action. It appears to me that he fails as to the special count, as he most 
clearly was not ready and willing to accept the transfer of the shares and do his part 
towards completing the transfer; and probably also on the ground that the contract 
set out in the declaration was not the one entered into by the defendant, and that 
the defendant performed his part of the contract really entered into by him. The 
plaintiff, however, in the argument before us, mainly relied on the count for money 
had and received, in which he sought to recover the price which he had paid for 
the shares, as on a total failure of consideration. 

The money appears to have been paid by agents of the plaintiff, according to the 
terms of the contract, on the name being given, and the certificate and the transfer 
being handed over; and it lies on the plaintiff to show such circumstances as would 
make out a case of total failure of consideration. I am not satisfied that the con- 
tract was such as the plaintiff must make it out to be in order to treat the supposed 
breach of it by the defendant as amounting to a case of total failure of considera- 
tion, or that the plaintiff lost the whole of the consideration and got nothing for his 
money, by reason of the defendant’s breach of the contract, or that the money was 
paid in ignorance of the facts. In the first place, I am not satisfied that, according 
to the contract, the defendant engaged that the banking company should accept the 
plaintiff as a member of the co-partnership. By the contract, as explained by the 
usage of the Stock Exchange, the name was to be given on a certain day, so that the 
vendor might get the transfer made out to the vendee or to his nominee, and he was 
then to hand over the transfer and certificate of the shares and to receive the money, 
and there is nothing that satisfies me that anything more was to be done by the 
vendee. It seems from the statement as to the usage that the vendee was then to 
bind himself to hold the shares according to the terms of the contract by executing 
the transfer. It is sufficient for the decision of this case to say that it is not made 
out by the plaintiff that it was incumbent on the vendor to do more. The fact of 
the payment being to be made on the handing over the certificates and transfers, 
and the practice stated of a prior consent being never asked for, and as to no assent 
being ever refused, make it very probable that the vendee in such case bargains only 
for delivering the shares and transfers, and takes the chance of getting himself or 
his nominee or sub-vendee accepted and registered. The plaintiff must be taken to 
have known of the course in the bank as to the consent, and he may well have 
bought, taking the chance of procuring such acceptance or registration for himself. 
He seems to have bought the shares, certificates and transfers, on an agreement to 
pay for them on the delivery of the documents. 

In Wilkinson v. Lloyd (1) the court assumed that the consent to the assignment 
was a fact of the vendor’s title, as in the case of the sale of a lease; but whatever 
may have been the case of a purchase of partnership shares in mines—real property 
to some extent—that is a sale between the parties not according to any course of 
business on the Stock Exchange. I can make no such assumption in the present 
case, where the sale was according to the regulations of the Stock Exchange, which 
made the price payable on handing over the shares and transfers, according to 
which it is at least probable that the vendee was to take on himself the duty of 
getting the transfers completed, and the shares registered, and where from the 
nature of the transaction it seems to me it is unlikely that the vendor should under- 
take for the acceptance of any particular name or person when he may have been 
entirely ignorant at the time of the contract of the name and the responsibility of 
the intended transferee. But further, it is left uncertain on the evidence whether 
the plaintiff might not have got his name accepted if he had chosen. The evidence 
of the refusal on one occasion by the bank is very unsatisfactory for the purpose of 
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making out that they would not have ever allowed the plaintiff or some one on his 
behalf to have the shares; and it is quite clear to my mind that the plaintiff was not 
ready and willing, and never would have accepted the transfer of the shares. How 
can he then say that he has made out that he did not get the transfers owing to the 
default and breach of contract of the defendant. 

Again, it is not made out to my satisfaction that the payment by the plaintiff's 
agent was made in ignorance of the fact. It is stated that it did not appear whether 
the refusal by the bank was known to the brokers or not, and it is quite consistent 
with the special case that it may have been made with full knowledge of the facts. 
Again, it does not seem to me to be made out that the plaintiff did not get all he 
bargained for, or that he was entitled to say that he got nothing, or that he lost the 
whole of the consideration. According to the judgment of the Lord Chief Justice 
and the Lord Chief Baron in the Exchequer Chamber, and the reasons of 
CRESSWELL, J., in the Common Pleas in Taylor v. Stray (2), he seems to have got 
what he bargained for; and at all events he had, and kept, the certificates and 
transfers. If the shares had risen, he would have disposed of them, and he would 
probably have been entitled to the equitable rights, and to have used the vendor’s 
name in the assertion of such rights, and he would have been entitled to participate 
in the distribution of any surplus which might have arisen if the affairs of the bank 
had turned out well. It seems impossible to suppose that it was part of such a 
bargain that he should have any guarantee of the soundness or solvency of such a 
company. 

I, therefore, think the plaintiff has failed in making out that the bargain was such 
as entitled him to say that there was a breach of contract by reason of which the 
total failure of consideration arose, or that he was prevented by such bargain from 
getting the shares transferred, or that there was a total failure of consideration by 
his not getting anything he bargained for, or that the money was paid in ignorance 
of the circumstances. And I therefore think that the defendant is entitled to our 
judgment on the count for money had and received, as well as on the special count. 
Judgment, therefore, must be entered for the defendant. 

After what has fallen from the other members of the court, I think it right to 
add—though it is and ought to be no part of my judicial determination—I am by no 
means surprised at the plaintiff endeavouring to recover back his money. The case 
is not without difficulty, either in respect of principle or of apparent authority, and 
I do not attribute to the plaintiff any motive of impropriety, either in resisting the 
payment made by the brokers after his direction not to pay, or instituting these 
proceedings. 


The plaintiff appealed to the Court of Exchequer Chamber. 
Montague Smith for the plaintiff. 
Atherton, Q.C., for the defendant, was not called on to argue. 


WILLIAMS, J.—We are all of opinion that the judgment must be affirmed. We 
all think that, construing the contract in this case by the usage of the Stock Ex- 
change, subject to which it was made, there was no undertaking by the vendor of 
the shares to obtain, absolutely, the consent of the directors to the transfer. At 
the most, his contract was to obtain it only after the vendee had done what was 
reasonable towards obtaining it in the usual course. The special count of the 
declaration fails in two respects. It does not correctly state the contract; and 
the denial, in the third plea, of the plaintiff’s readiness and willingness to accept 
the shares is proved. Nor can the common count be supported; for the transaction 
did not fail, and the transfer did not fail, by any failure on the part of the vendor 
without the default of the vendee. The vendee himself was in fault for not taking 
the proper steps to obtain the transfer. 


MARTIN, BRAMWELL and CHANNELL, BB., BYLES and KEATING, JJ., 


concurred. 
Appeal dismissed. 
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EADS v. WILLIAMS 


[Court or AppEAL In CHANncery (Lord Cranworth, L.C.), November 11, 18, 14, 15, 
December 2, 1854] 


[Reported 4 De G.M. & G. 674; 8 Eq. Rep. 244; 24 L.J.Ch. 581; 
B 24 L.T.O.8. 162; 1 Jur.N.S. 198; 8 W.R. 98; 48 E.R. 671] 


Arbitration—Arbitrator—Duty—Inspection of site—Examination of witnesses— 
Independence of view—Signature of award by two arbitrators at same time. 

Specific Performance—Refusal of decree—Lapse of time—Delay in bringing 
action. 

By an agreement dated Feb. 11, 1848, E. agreed to lease a coalmine to W. 
for such term and at such rent as two named referees, or, in case they should be 
unable to agree, an umpire appointed by them, should within three weeks 
determine. The time for the making of the award by the referees was extended 
to April 14, 1848. The referees’ award was made on April 18, 1848, and it was 
signed, not only by the referees, but also by an umpire appointed by them. 
In August, 1848, W. rejected the award on the grounds that (a) one of the 
referees had not inspected the mine himself, but had relied on the report of 
another; (b) the referees examined none of the witnesses who were available; 
(c) they did not form their own judgment, but relied on the opinion of the 
umpire; and (d) they did not both sign the award at the same time. W. (who 
had been let into possession before the signing of the agreement) ceased to work 
the mine in December, 1848, because it was unprofitable. Three and a half 
years later, EK. brought this action against him claiming specific performance 
of the agreement of 1848. 

Held: notwithstanding the signature of the award by the umpire, the award 
should be treated as that of the referees alone, and it was not incumbent on 
them either to inspect the mine themselves or to examine witnesses; it was, 
however, a valid objection that (as the evidence disclosed) one of the referees 
accepted the view of the umpire without forming an opinion of his own, and it 
was necessary for both referees to sign the award at the same time; but a 
decree of specific performance would not be granted owing to the delay in 
bringing the action. 


Notes. Applied: Barclay v. Messenger (1874), 48 L.J.Ch. 449. Considered: 
G Bottomley v. Ambler (1877), 38 L.T. 545. Followed: Levy v. Stogden, [1898] 
1 Ch. 478; Mediterranean and Eastern Export Co. v. Fortress Fabrics (Manchester) 
Ltd., [1948] 2 All E.R. 186. Referred to: Whitmore v. Smith (1860), 5 H. & N. 
224. 
As to powers of arbitrator, see 2 Hauspury’s Laws (8rd Edn.) 31 et seq.; and 
for cases see 2 Dicrst (Repl.) 555 et seq. 


Cases referred to: 
(1) Watson v. Reid (1830), 1 Russ. & M. 286, Taml. 881; 39 E.R. 91; 44 Digest 
(Repl.) 118, 932. 
(2) Southcomb v. Bishop of Exeter (1847), 6 Hare, 213; 16 L.J.Ch. 378; 9 
L.T.O.S. 293; 11 Jur. 725; 67 E.R. 1145; 44 Digest (Repl.) 113, 935. 


J Also referred to in argument: , 

Gregory v. Mighell (1811), 18 Ves. 328; 34 E.R. 341; 30 Digest (Repl.) 406, 496. 

Clarke v. Moore (1844), 1 Jo. & Lat. 723; 80 Digest (Repl.) 482, *240. 

Marquis of Townshend v. Stangroom, Stangroom v. Marquis of Townshend 
(1801), 6 Ves. 328; 31 E.R. 1076, L.C.; 30 Digest (Repl.) 411, 550. 

Lloyd v. Collett (1793), 4 Bro.C.C. 469; 4 Ves. 689, n.; 29 E.R. 992, L.C.; 44 
Digest (Repl.) 100, 808. 1 

Stalworth (Stallworth) v. Inns (1844), 18 M. & W. 466; 2 Dow. & L. 428; 14 
L.J.Ex. 81; 9 Jur. 285; 153 E.R. 194; 2 Digest (Repl.) 589, 1208. 
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Heaphy v. Hill (1824), 2 Sim. & St. 29; 57 E.R. 255; 80 Digest (Repl.) 481, 742. 

Coslake v. Till (1826), 1 Russ. 876; 38 E.R. 146; 44 Digest (Repl.) 97, 788. 

Walker v. Jeffreys (1842), 1 Hare, 341; 11 L.J.Ch. 209; 6 Jur. 336; 66 E.R. 
1064; 44 Digest (Repl.) 102, 819. 

Wright v. Howard, Howard v. Wright (1828), 1 Sim. & St. 190; 1 L.J.0.S.Ch. 
94; 57 E.R. 76; 44 Digest (Repl.) 112, 921. 


Appeal by the defendant from a decree of Sruart, V.-C., declaring specific per- 
formance of an agreement alleged to have been entered into by the defendant to 
take a lease of a coalmine in Worcestershire upon terms which were settled by an 
award. The award was made but its validity was objected to by the defendant on 
the ground of misrepresentation, and that the terms awarded by the arbitrators in 
consequence of the rejection of certain evidence were not fair and such as had been 
contemplated by the plaintiff and defendant when they entered into the agreement. 


Malins and Metcalfe for the plaintiff. 
Wigram and Toller for the defendant. 


LORD CRANWORTH, L.C.—This was a bill filed for the specific performance of 
an agreement dated Feb. 11, 1848, made between Williams, the defendant, and 
Parker (who was then his partner, but who, soon after the agreement, died) of the 
one part; and several persons who claim under the will of a Mr. Holmes, of the 
other part. The agreement is this: 


‘Whereas the said John Williams and George Parker are working a mine of 
coal and ironstone called the Broadwell Colliery, situate in the county of 
Worcester, in copartnership together; and whereas the representatives of 
Holmes and the parties claiming under them, possess lands and mines adjacent 
to the said colliery, and the said Williams and Parker have driven gate roads into 
the vein of coal in such mines called the thick coal, and have proved the quality 
thereof—Now these presents witness that each of the said parties of the second 
part agree that Williams and Parker shall have liberty and licence to dig, win, 
and get the several beds, veins, and seams of thick and ten-yards coal, heathen 
coal, ironstone, and white ironstone lying in and under the several pieces or 
parcels of land and hereditaments delineated on the plan indorsed hereon and 
coloured blue, and formerly the property of Holmes, deceased, at such price or 
prices, and for such number of years not exceeding twenty-one, and upon such 
terms, but subject nevertheless to the several terms and stipulations of this 
agreement, as shall be determined upon by Richard Haines and John Southern, 
persons indifferently chosen for the purpose by the parties to this agreement, 
and who, it is agreed, shall have full liberty to decide the value of such mines 
and minerals as between the several parties hereto, and to direct the payment 
of the same to be made at such times and by such instalments as they deem 
right; and also the number of years for which such mines and minerals should 
be held by the said Williams and Parker, but subject nevertheless to the terms 
and stipulations of this agreement; and in case of the said Haines and Southern 
not agreeing upon the price or terms for the working of the said mines and 
minerals, and declaring the same in writing under their hands within three 
weeks of the day of the date of this agreement, then that the said Williams and 
Parker shall have liberty and licence to dig, win, and get the aforesaid several 
beds, veins, and seams of thick or ten-yards coal, &c., at such price or prices, 
and for such number of years not exceeding twenty-one years, and upon such 
terms, but subject nevertheless to the terms and stipulations of this agreement, 
as shall be determined upon by a person to be nominated and chosen by the said 
Haines and Southern, before they enter upon the aforesaid reference.”’ 


Then, in consideration of the agreement, Williams and Parker undertake to work 


the coal and make the payments, etc. 


The time for making the award was afterwards enlarged by an instrument under 
the hands of the solicitors of each of the parties. It is thus—after reciting that the 
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time limited by the agreement for making the award had expired, and that they 
were desirous of extending it, Wainwright as agent of the parties of the one part, 
and Robinson as agent of the parties of the other part, agreed to extend the time to 
April 14 for making the award by the arbitrators; and, if they did not, then the © 
umpire was to make it within a certain other time therein mentioned. 

From the date of that agreement, and, indeed, previously to it, the mine was 
worked by Williams and Parker to some extent. After the execution of this agree- 
ment, the right of the defendant Williams, and Parker, was to have a lease on the 
terms which were to be fixed by those referees. The extended time for making the 
award was up to April 14; in point of fact, the award was made on April to. 75 
purports to be made by Haines and Southern, the two referees, and not by the 
umpire; though, before they proceeded to make this inquiry, they did appoint an 
umpire, a Mr. Peacock. The award is thus: 


‘By virtue of the powers given to us by an agreement of Feb. 11, 1848, made 
between [&c.] and by virtue of the extended time, by a memorandum [&c.] 
whereby the time was extended, having, previously to entering on the con- 
sideration of the matters to us by such agreement, appointed Mr. Peacock to be 
umpire, finally to decide the matters in the event of our disagreement; and 
having examined witnesses, and duly investigated the matters referred to us by 
the before-mentioned agreement, do, by this writing under our respective 
hands, declare and award that the price to be paid by Williams and Parker for 
the mines [&c.] in the before-mentioned agreement, on a lease thereof for a 
term of fourteen years, from April 11 last, shall be £400 per acre, according to 
the surface measure, and without deduction for faults or otherwise, payable as 
follows: £400 to be paid down at the time of signing the lease, and £400 per 
year afterwards, payable quarterly on the usual quarter-days of payment.”’ 


The mines were to be worked in the usual way, under and subject to certain formal 
directions. That award was made within the time, and therefore purports to be a 
proper award by the referees. On May 10, 1848, Messrs. Bourne and Wainwright, 
who were the solicitors for the lessors, sent a draft of the proposed lease to Messrs. 
Robinson and Fletcher, who were the solicitors of the proposed lessees. It was 
returned on May 30 to Messrs. Bourne and Wainwright, without any written 
approval thereof, but with a verbal statement to the effect that they had not then 
seen their client, meaning Mr. Williams, who had survived Mr. Parker, but that, 
provided the terms were correctly stated, they had no objection to the draft lease. 
There could be no objection to it, because it was merely a lease on the terms which 
had been approved of and settled; therefore the lease was returned with a sort of 
conditional approval. Messrs. Bourne and Wainwright then caused the lease to be 
engrossed, and sent it so engrossed to Messrs. Robinson and Fletcher; and, on May 
31, Mr. Robinson, on the behalf of Williams, wrote to Messrs. Bourne and Wain. 
wright a letter of that date, in which he says: 


"Mr. John Williams has been here to-day; he says he has never seen any copy 
of the award made by Mr. Haines and Mr. Southern, and is perfectly un- 
acquainted with the periods within which the money is payable; that he has no 
wish to create delay, or throw any obstacle in the completion of your present 
arrangements; but he cannot consent to execute the lease until he is better 
acquainted with the facts.’’ 


No doubt that was a very reasonable objection. He says that he agreed to take a 
lease on certain terms, which were to be settled by two referees. He never heard 
what were the terms the referees had settled, therefore, until he knows that, he can 
say nothing. In consequence of that, a copy of the award was procured and sent to 
Messrs. Robinson and Fletcher on June 10, when it must be taken that notice was 
given to Williams of the terms of that arbitration. Nothing, however, seems to 
have been done on that for some weeks afterwards; but on July 27 Messrs. Bourne 
and Wainwright again wrote to Messrs. Robinson and Fletcher to ask whether he 
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meant to abide by the award. No answer was sent to that until Aug. 8, when 
Messrs. Robinson and Fletcher wrote: 


“Mr. Williams is advised that the award is invalid on several grounds, and he, 
therefore, declines acceding to the terms of it. We are requested, however, to 
state that he is willing to enter into an equitable arrangement with the parties, 
notwithstanding his surveyor has ordered the mines to be abandoned, as the 
produce will not pay the wages.’’ 


There is no doubt that Williams was entitled, under the terms of his agreement of 
Feb. 11 to have a valid award; and if, therefore, the award was invalid, and 
objected to in due time, then there was nothing to bind the defendant. These are 
propositions which are not controverted. 

The objections to the award which were made are, first of all, that Haines, being 
one of the arbitrators in estimating the amount, relied exclusively on his grandson's 
report as to the state of the mine, and did not examine it himself; secondly, that 
the arbitrators examined no witnesses; thirdly, that they left it to Mr. Peacock to 
say what it should be, and did not form their own judgment, but adopted his; 
fourthly, that the parties did not sign the award both together and at the same time. 

The award has evidently something strange connected with it, which is this—it is 
signed not only by the referees but by the umpire. I, however, treat it merely as 
the award of the referees, and take the signature of the umpire for nothing, except 
perhaps as indicating his concurrence; but it was not the award of the umpire, it 
was the award of the referees. I do not agree that it was incumbent on the referees 
to examine witnesses; I do not think that is required when a matter is referred to a 
surveyor and people of skill to settle what the value of property to be bought or let 
is. They are entrusted, from their experience and from their observation, to form 
a judgment which the parties referring to them agree shall be satisfactory; there- 
fore, I do not think that there was anything of importance in their not examining 
witnesses, provided bona fide they meant to say, ‘’We know sufficient of the subject 
to decide properly without examining witnesses.”’ That, I think, is not a valid 
objection. 

I am not prepared to say whether it would be a valid objection merely that Mr. 
Haines did not go down the mine himself, but left it to his grandson; because, 
when you are forming a judgment as to the value of anything, you necessarily 
proceed in a great measure on the report of others. If a person is to value an 
estate, nobody intends that he shall examine every rood of land. He takes a cur- 
sory view, examines it here and there, he knowing the land and the neighbourhood, 
he asks some questions, and is in some respects guided by them. Therefore I do 
not think that it was incumbent on Mr. Haines to go down himself; and I do not 
think that it is fatal that he relied on the report of his grandson. 

Neither should I have brought it an objection that they consulted Mr. Peacock as 
to his opinion. One must trust to the reports of others as to different matters con- 
nected with the property. H, therefore, the result of this had been, that they, 
having a doubt as to what they ought to say was the value, among other means of 
enabling them to form a correct judgment, took the opinion of Mr. Peacock, evi- 
dently a person of skill and competent experience in these matters, I should not 
have thought that any objection. But the evidence as to the mode in which these 
persons arrived at a conclusion as to the value is to be found in the depositions. 
Mr. Haines says that he inspected the mines, and found Williams and Parker 
working them. In March, 1848, he inspected the mine in company with Mr. 
Southern and Mr. Peacock, and found the workings going on. He examined it, and 
thought £400 an acre was a proper price. The result of the evidence is that Mr. 
Haines, the referee, was cuided either entirely or mainly by the report of his grand- 
son, coupled with his own fifty years’ knowledge of the neighbourhood, which of 
itself, I think, was quite a legitimate ground to entitle him to sign an award. But 
what the other referee says 1s not that he consulted Mr. Peacock but was satisfied 
with his decision on it as being worth £400 an acre. Mr. Peacock had valued it at 
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£400 and though Mr. Haines did not think it worth £200, he concurred with the 
other because he thought it no use differing. 

That is not an award to which the persons who had agreed to make the reference 
were bound. They were entitled to have the unbiased judgment of the two; or, if 
the two could not concur, then the unbiased judgment of the third, acting, not in 
a loose way, but giving an opinion deciding judicially on that which it had become 
his duty to decide; I think that was an objection to the award. I am inclined to 
think contrary to my first impression when the matter was stated, that it was also 
an objection that they did not sign together. On that I give no opinion, for reasons 
which will appear, inasmuch as it is not necessary to decide it. One objection to 
the validity of an award, if taken in a proper way, and the parties are not now pre- 
cluded, is as good as a hundred. I think that there is a great deal of good sense in 
saying, when a matter is referred to two persons to decide a thing by a statement in 
writing, that that writing must be made by the two together a contemporaneous 
act; because if one person signs at York on one day, and another signs at Exeter 
another day, how are we to know that something may not have occurred in the 
meantime to induce one party to change his mind if he could. It is the duty of 
two persons to keep the matter open to the last moment, and it is not competent for 
the one to sign at one time and the other to sign at another. That is not a question 
necessary to decide here, but I wish to guard myself against the notion that I do 
not accede to that as being a correct statement of the law. On Aug. 8 Mr. Williams 
objected to this award. Take it on the objection, which I consider a valid one, that 
it was not the genuine opinion of the two, is that objection taken in due time? He 
had a knowledge of the award on June 10, it was sent to his solicitor, on that day, 
or at least a day or two afterwards, it must be taken he knew of it. I think that 
there was considerable, though not quite warrantable, delay; it was no doubt a 
matter which he ought to have had some little time to inquire into, as to whether 
this award had been duly made; he said he did not think it was worth half the 
money, he does inquire, and he does not make an objection until August. Mr. 
Williams coupled the objection with saying that, though he objected to the award 
himself, he was willing still to negotiate on equitable terms, by which he meant 
terms other than those which had been stated in this reference. The suggestion on 
the part of the plaintiff is this, that, supposing the award to be bad, the objection 
was not made in good time. 

I feel myself released from deciding the very difhcult question how much delay 
will be conclusive to shut a person out from making a complaint because I come to 
the conclusion, irresistible to my mind, whether it was made in proper time or not, 
that the plaintiff concurred in treating it as being open to a new negotiation; that 
is the important question. Going on, therefore, by steps, there was an award, 
which, in my view of the law was erroneously made, it was objected to as doubtful, 
and it is irrelevant whether it was objected to in good time or not, because the 
parties interested in objecting to it concurred in treating it as having been objected 
to in good time, for they opened fresh negotiations. JI have arrived at this con- 
clusion mainly from the evidence of the plaintiff. [Hrs Lorpsnip considered the 
evidence, and continued:] It appears to me to establish conclusively that, the 
objection being made to the award on Aug. 8, the plaintiff, by his solicitor and by 
his agent, assented to that objection so far as to agree that the mine should be 
examined again with the view of fixing a value; the persons who went down on the 
part of the plaintiff adhered to the opinion which Mr. Thomas Haines had originally 
formed, that it was worth £400 an acre. Mr. Brettle, on the part of the defendant, 
comes to a totally opposite conclusion. This carried the matter on into November. 
The statement of the plaintiff is that the defendant continued working the mine 
until the following month of December; the defendant says that that is true, but not 
the whole truth. He says he continued it, in truth, in the hopes that he might find 
that it could be worked profitably : he continued working until February, and then 
he abandoned it; the plaintiff supposed that it had been abandoned in December. 
The defendant alleged that he was not bound by the award, and that he would not 
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take it up, not being worth anything or worth little or nothing. That establishes 
conclusively that the defendant had given up the working of this mine, either in 
December, 1848, or in February, 1849. Three years and a half elapsed and nothing 
was done. Counsel for the plaintiff says that this case is to be distinguished from 
other cases because, in truth, possession here had been taken, and to a certain 
extent the mine had been actually worked and coal gotten; therefore, he says, it is 
more like an action for goods sold and delivered, for the defendant had actually had 
the goods. I think that there is a fallacy in that. It is true that the defendant 
had some goods; but what this court is asked to do is to make itself instrumental in 
compelling him to take other goods. The fact that he has taken some goods may 
be most important in showing whether or not he is bound to take the remainder. 
That may be very important in other points of view, but the fact that he had taken 
some, under some circumstances (for example, under protest) may, as to the others, 
prove nothing—he may be liable to account for what he has taken; but that does not 
give the other party a right to compel him to take that which he has not. 

It appears to me, on all principles and all the authorities, that lapse of time is 
conclusive if there had not been anything like an abandonment of possession. It 
may be that one is not too late to have brought an action; but specific performance 
is relief which this court will not give, unless the parties seeking it come promptly 
and as soon as the nature of the case will permit. 

In Watson v. Reid (1), Smrm Jonn Leacu refused specific performance after the 
party had been waiting for twelve months, and no sufficient reason given. 
Southcomb v. Bishop of Exeter (2) was a case of the same description, but the 
delay there was much less than the delay in this case. 

It appears to me that the case may be shortly stated thus: The award was made 
on April 18, invalid if properly objected to. It was objected to on Aug. 8. It may be 
doubtful whether it was objected to soon enough, having regard to the nature of the 
objection; but the conduct of the parties shows that the lessors, or intended lessors, 
did not mean to avail themselves of any objection for delay up to that time, and 
that they acquiesced by again sending down their agent to meet the agent of the 
other parties, in order to fix the value—that no agreement ever was come to, and 
that, either in December, 1848, or February, 1849, the mine was abandoned. 
Having been so abandoned, if the plaintiff's view of this case is correct, he might, 
if he had come forward in good time, have insisted on specific performance, because 
he might have said there was no objection to the award; but he did not agree to 
waive the fact that the award had been adopted. He might have put forward 
either of those grounds. I am of opinion, if it were necessary to decide it, that he 
was wrong on both those points. I think that there was a valid objection to the 
award; and I am inclined to think that that objection was made in due time. Even 
if there was no valid objection to the award, there was a contest on the part of the 
intended lessees, who say that there is a valid objection to the award; and repudiate 
the contract in consequence. They quit in December or February, and three years 
and a half elapse. It appears to me, with all deference to the vice-chancellor, that 
this is not a case in which the court can give a decree for specific performance. 


Bill dismissed so far as it sought specific performance. 
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COOPER v. LLOYD 


[Court or Common Pixas (Willes and Byles, JJ.), May 12, 1859] 


[Reported 6 C.B.N.S. 519; 83 L.T.0.8. 149; 6 Jur.N.S. 125; 
141 E.R. 559] 


Husband and Wife—‘‘Necessaries’’—Right of wife to pledge husband’s credit— 
Spouses living apart—Adultery by wife—Casual visits by husband to wife. 
Where a wife who is living apart from her husband commits adultery, her 

authority to pledge his credit for necessaries is gone. If the jury find that there 
has been no condonation, it is not the duty of the judge to leave it to the jury 
to say whether any authority is to be inferred from some casual visits by the 
husband to the wife. 


Notes. Considered: Durnford v. Baker, [1924] All E.R.Rep. 309. Referred to: 
Wickins v. Wickins (No. 2), [1918-19] All E.R.Rep. 1125; Welton v. Welton, 
[1927] All E.R.Rep. 481; Marczuk v. Marczuk, [1956] 1 All E.R. 657. 

As to the effect of adultery by a wife upon her right to bind her husband for 
necessaries, see 19 Hauspury’s Laws (3rd Edn.) 866-867; and for cases see 27 
Digest (Repl.) 198-194. 


Cases referred to: 
(1) Govier v. Hancock (1796), 6 Term Hep. 6035-2°C..& P. 25, ns 101 BR. 726: 
27 Digest (Repl.) 82, 624. 
(2) Atkyns v. Pearce (1857), 2 C.B.N.S. 763; 26 L.J.C.P. 202; 29 LEAS oeis: 
3 Jur.N.§. 1180; 140 E.R. 616; 27 Digest (Repl.) 198, 1522. 


Also referred to in argument: , 
Norton v. Fazan (1798), 1 Bos. & P. 226; 126 E.R. 873; 27 Digest (Repl.) 193, 
150. 
Reneaux v. Teakle (1853), 8 Exch. 680; 155 E.R. 1525; sub nom. Renauz vy. 
Teakle, 22 L.J.Ex. 241; 17 Jur. 351; 1 W.R. 312; 1 C.L.R. 61; 27 Digest 
(Repl.) 184, 1388. 


Application for leave to move for a rule to set aside an order of W ILLIAMS, J., on 
the verdict of a jury in an action brought by the plaintiff against the defendant 
for the price of certain necessaries supplied to the defendant's wife. 

The learned judge left two questions to the jury: (1) Whether there had been 
adultery? and (ii) Whether that had been condoned, and whether, if there had been 
a condonation, there had been subsequent adultery? 


Patchett for the plaintiff. 


WILLES, J.—-As to the misdirection, that is said to have been in this way. The 
wife was living apart from her husband, and the judge appears to have told the 
jury that if the wife, while living apart from her husband, committed adultery which 
was not condoned, he was not liable for necessaries supplied to her. The substance 
of his direction was what I have stated, and I think that was good law. Counsel 
for the wife says that was not sufficient. He contends there was evidence of 
authority which ought to have been left to the jury. He points to visits by the 
husband to the wife at other places than that at which the goods were supplied. 
But the jury have found that there was no condonation. They must, therefore, have 
found that these were casual visits, not showing condonation; and it would be an 
abuse, when the law lays it down broadly that adultery relieves the husband from 
liability, if the court left it open to the jury on small matters to infer authority : 
Govier v. Hancock (1); Atkyns v. Pearce (2). 

Then it is said there was no evidence of the adultery, which ought to have been 
left to the jury. In many cases it may be true that the evidence of the wile might 
be collusive. But although the objection might prevail in the ecclesiastical courts. 
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such an exception has never been introduced into these courts. The objection A 
would go rather to the weight of the evidence than its admissibility. But at any 
rate the privilege, if any, is the privilege of the witness, and not of the counsel, and 

as he could not object at the trial, he cannot do so now. 


BYLES, J.—I am of the same opinion. I am of opinion that the authority of the 
wife living apart from her husband ceases upon adultery. 

As to the remaining question, i.e., whether the verdict was against the evidence, 
their Lordships said they would consult Wiuu1ams, J. 


Rule refused. 


FERET v. HILL 


[Courr or Common Pinas (Jervis, C.J., Maule, Cresswell and Crowder, JJ.), May D 
5, 27, 29, 1854] 
[Reported 15 C.B. 207; 23 L.J.C.P. 185; 23 L.T.0.98. 158; 
18 Jur. 1014; 2 W.R. 498; 2 C.L.R. 1366; 139 E.R. 400] 


Landlord and Tenant—Lease—Illegality—Lease obtained by fraud—Term vested 
in tenant and tenant let into possession—Estate not to be divested by col- 
lateral fraud. 
By fraudulently misrepresenting that he was a perfumer the plaintiff induced 
the defendant to let him certain premises and he went into possession under 
the terms of an agreement. At the time the plaintiff went into possession he 
intended to use the premises for immoral purposes. A few days after he went 
into possession the defendant forcibly ejected him because of his use of the pp 
premises for immoral purposes, and he brought an action for ejectment to recover 
possession. 
Held: the agreement having been made, the term vested in the plaintiff, and 
the plaintiff having been let into possession the estate had so passed as to 
prevent it being divested by the collateral fraud of the plaintiff. 
Per Mauer, J.: It would be extremely inconvenient if a title could be G 
impeached in a court of law by showing that a conveying party had been induced 
to execute it by misrepresentation. 


Notes. Considered: Canham v. Barry (1855), 15 C.B. 597; R. v. Saddlers’ Co. 
(1863), 10 H.L.Cas. 404. Distinguished: Taylor v. Chester, [1861-73] All 
E.R.Rep. 154. Explained: Gordon v. Metropolitan Police Chief Comr., [1908-10 ] 
All E.R.Rep. 192. Considered: Alexander v. Rayson, [1935] All E.R.Rep. 185. H 
Referred to: Anderson v. Radcliffe and Walker (1858), 5 Jur.N.S. 704; Fisher v. 
Tully (1878), 8 App. Cas. 627; Re Wait, [1927] 1 Ch. 606. 

As to ignorance of illegality in general, see 8 Hauspury’s Laws (8rd Edn.) 128; 
and for cases see 12 Dicest (Repl.) 824-825. 


Cases referred to: I 
(1) Ritchie v. Smith (1848), 6 C.B. 462; 3 New Mag. Cas. 56; 18 Lid OeP. 0e 
12 L.T.O.S. 148; 12 J.P. 822; 18 Jur. 63; 186 E.R. 13829; 12 Digest (Repl.) 
309, 2382. 
(2) Gas Light and Coke Co. v. Turner (1840), 6 Bing.N.C. 324; 8 Scott, 609; 
9 L.J.Ex. 336; 183 E.R. 127, Ex. Ch.; 12 Digest (Repl.) 309, 2381. 


Also referred to in argument : 
Cornfoot v. Fowke (1840), 6 M. & W. 358; 9 L.J.Ex. 297; 4 Jur. 919; 151 E.R. 


450; 81 Digest (Repl.) 192, 3229. 
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Holman v. Johnson (1775), 1 Cowp. 341; 98 E.R. 1120; 12 Digest (Repl.) 818, 
2404. 

Fivaz v. Nicholls (1846), 2 C.B. 501; 15 L.J.C.P. 125; 6 L.T.0.8. 319; 135 E.R. 
1042; sub nom. Finan v. Nicholls, 10 Jur. 50; 12 Digest (Repl.) 288, 2219. 
Stephens v. Robinson (1882), 2 Cr. & J. 209; 2 Tyr. 280; 1 L.J.Ex. 85; 149 E.R. 

90; 387 Digest (Repl.) 417, 10. 

Colburn v. Patmore (1834), 1 Cr.M. & RB. 73; 4 Dyer6Tty 3da.Jd. K.Bilig colt 149 
E.R. 999; 1 Digest (Repl.) 48, 362. 

Evans v. Edmonds (1853), 18 C.B. 777; 1 C.L.R. 653; 22 L.J.C.P. 211; 21 
L.T.0.S. 155; 17 Jur. 883; 1 W.R. 412; 188 E.R. 1407; 85 Digest (Repl.) 83, 
239. 

Bowry v. Bennett (1808), 1 Camp. 848, N.P.; 12 Digest (Repl.) 308, 2370. 

Hart v. Windsor (1844), 12 M. & W. 68; 18 L.J.Ex. 129; 2 L.T.0.S. 440; 8 J.P. 
233; 8 Jur. 150; 152 E.R. 1114; 81 Digest (Repl.) 133, 2716. 

Hdwards v. Brown (1881), 1 Cr. & J. 807; 1 Tyr. 182; 9 L.J.0.8. Hr. 845548 E.R 
1436; 85 Digest (Repl.) 12, 58. 

Fmanuel v. Dane (1812), 8 Camp. 299; 170 E.R. 1889, N.P.; 39 Digest (Repl.) 
581, 1039. 


Rule Nisi obtained by the plaintiff to enter a verdict or for the new trial of an 
action of ejectment tried by Crownprr, J., and a jury, and brought by the plaintiff 
against the defendant to recover possession of premises in Jermyn Street, London. 

The plaintiff, on applying for a lease of the premises, said that he wanted them 
as a perfumer, and, on being asked if he could give a respectable reference, wrote 
down the name of a Mr. Pilon, a perfumer in Golden Square. Pilon, on being 
applied to, said that he had dealt with the plaintiff for four years, that he was a 
perfumer, and a highly respectable man. The defendant, being satisfied, signed an 
agreement, and the plaintiff was let into possession, but, after a few days, was 
forcibly expelled by the defendant. For the defendant evidence was offered to show 
that the plaintiff was a very disreputable person, and that he did not intend to 
carry on the trade of a perfumer, but that he had occupied the premises with two 
women, with one of whom he lived, and who was a common prostitute; and that 
the defendant had expelled the plaintiff in consequence of the complaints of the 
neighbours. 

The learned judge thought that this was no defence, but allowed it to go to the 
jury in order that the point might be raised, and, at the request of the defendant’s 
counsel, put the two following questions to the jury: (i) Whether the plaintiff, at 
the time that he took the premises, intended to use them for an immoral and illegal 
purpose; (ii) whether he obtained possession of the premises by fraud and mis- 
representation. 

The jury found in the defendant’s favour on both points and also that the fraud 
was that he represented that he wanted the premises for the purposes of a perfumer. 
The learned judge entered judgment for the defendant with leave to the plaintiff to 
move to enter the judgment for him. Subsequently the plaintiff obtained a rule to 
show cause why the verdict should not be entered for the plaintiff. 


M. Chambers, Q.C., and Raymond, for the defendant, showed cause against the 


rule. 
Massey Dawson and Giffard, for the plaintiff, supported the rule. 





JERVIS, C.J.—I must confess I have entertained considerable doubt during the 
course of the discussion, but the argument of counsel for the plaintiff has satisfied 
me that this rule ought to be made absolute. 

It is unnecessary to pronounce any opinion upon some of the points which have 
been suggested. In the first place, it was urged that certain evidence as to a 
criminal charge made against the plaintiff before a magistrate and as to his having 
been fined for being found in a common gaming house, which was offered for the 
purpose of depreciating the plaintiff's character, was improperly admitted. Further, 
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it was said that there was no evidence of fraud. I incline to think the evi- 
dence alluded to was inadmissible, and I think there was abundant evidence of 
fraud. But it is unnecessary to give any distinct decision upon either of those 
points, because I am of opinion that, assuming the evidence in question to have 
been properly received and assuming that the plaintiff was guilty of a fraudulent 
misrepresentation when he said that his object in taking the premises was that he 
might carry on therein the perfumery business, when he really intended to devote 
them to the infamous purpose to which the jury found he intended to devote them 
and did devote them, the plaintiff still is entitled to recover in this action. 

Counsel for the defendant contended that an agreement to let apartments to be 
used by the tenant for immoral purposes is an illegal and void agreement; that the 
defendant was justified in forcibly evicting the plaintiff the moment he discovered 
the improper use he was making of the apartments; and that, if we hold the plaintiff 
entitled to recover, and so reinstate him in the possession, we shall be lending our 
aid to the enforcing an agreement which is tainted with fraud and illegality. I 
thought at first that that argument presented the true view of the case, but the 
argument of counsel for the plaintiff has convinced me that the real question is 
whether, the agreement having been made, the term vested in the plaintiff, and the 
plaintiff having been let into possession, the estate has not so passed as to prevent 
its being divested by a collateral fraud. There can be no doubt whatever that the 
defendant intended to do, and in fact did do, everything that was requisite to 
constitute a valid lease. He executed the instrument—an instrument sufficient 
for the purpose of conveying the term—well knowing its effect—and he delivered 
possession of the premises to the plaintiff, with the intention of passing the term 
to him, if any were created by the instrument. What is there to avoid that, or to 
divest the plaintiff of the interest which has passed to him? The defendant seeks 
to dispossess the plaintiff, not by reason of any misrepresentation as to the legal 
effect of the contract he was entering into, but because the plaintiff, at the time of 
the negotiation for the lease, represented (falsely, it may be) that he was about to 
use the premises for a particular purpose. That was, as counsel for the plaintiff 
justly observes, a representation as to something altogether collateral to the con- 
tract. I do not think that the immoral intention in the mind of the plaintiff at 
the time, or the immoral use made by him of the premises after he got possession, 
can have any affect at all upon the validity of the contract. 

In the cases relied on for the defendant, the aid of the court was invoked to 
enforce a contract which was either contrary to public policy or contrary to some 
statute. Thus, in Ritchie v. Smith (1), the plaintiff was seeking to enforce the 
payment of rent under an agreement which was an express violation of a positive 
law. So, in Gas Light and Coke Co. v. Turner (2), there was not, as here, a mere 
intention on one side to do an illegal act, but the lease which the plaintiffs were 
seeking to enforce was executed by both parties for the express purpose of carrying 
into effect something which was prohibited by law. Here the lease upon the face 
of it is a perfectly valid one. A bare intention such as is shown here is not enough 
to avoid it. The defendant intended to demise the premises to the plaintiff, and 
he did all he could to carry that intention into effect. The plaintiff entered under 
that demise, and became possessed of the term. I, therefore, think his title to 
maintain this ejectment cannot be impeached in a court of law. 


MAULE, J.—I am of the same opinion. The plaintiff is not calling upon the 
court to enforce any agreement at all. The agreement was an agreement on the 
part of the defendant to demise certain premises to the plaintiff for a given term. 
When the instrument was executed, and possession was given under it, it received 
its full effect: no aid of a court of justice was required to enforce it. This action 
of ejectment is brought, not for the purpose of enforcing the agreement, but the 
plaintiff asks the court to afford him a remedy against one who has extruded him 
from a lawful possession. There is, therefore, a manifest distinction between this 
case and those where the court was called upon to assist the plaintiff in enforcing 
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an agreement the object of which was to do an illegal act, as in Ritchie v. Smith 
(1). In that case both plaintiff and defendant were parties to an agreement, the 
very object and intention of which was, to enable one of them to commit an infrac- 
tion of the law. If the court there had refused to listen to the defence, they would 
have been helping the plaintiff to enforce something which lay in contract, viz., the 
payment of rent, when both parties to the agreement were intending to apply the 
premises to an illegal purpose: the plaintiff was seeking to enforce the performance 
of an illegal agreement. Such also was Gas Light and Coke Co. v. Turner (2). 

Here, it is said, not that the defendant did not intend to create the term and to 
vest the interest therein in the plaintiff, but that the execution of the instrument 
by which that interest in the premises was conveyed to the plaintiff, was procured 
by means of a fraudulent representation as to the plaintiff’s intention. But, how- 
ever fraudulent and immoral the plaintiff's conduct may have been, I am aware 
of no authority which supports the position that the plaintiff’s title can be impeached 
in a court of law by showing that the deed under which he claims has been obtained 
by such fraud. I think it would lead to most inconvenient and mischievous conse- 
quences, if we were to hold that a title once vested might afterwards be impeached, 
on the ground that one of the contracting parties had been induced by a fraudulent 
representation of the other as to the uses to which he meant to apply the premises, 
to execute the conveyance. The defendant’s proper remedy, if any, is in a court 
of equity. With respect, therefore, to the misrepresentation, I conceive that the 
defendant, if he has been imposed upon, might have a remedy against the plaintiff : 
but I think it cannot be said that the term did not pass. As to the plaintiff’s 
intention at the time of the contract—I think neither that nor the use he made of 
the premises subsequently will avoid the lease. The plaintiff was to have some 
locus peenitentie; it is not to be presumed that he will continue to do that which 
is unlawful. 


CRESSWELL, J.—I concur with my Lord and MauLe, J., in thinking that this 
rule ought to be made absolute. The subsequent user of the premises for the illegal 
and immoral purpose suggested, will not avoid the lease : still less will the intention 
so to use them. The only question is whether the fraudulent representation made 
for the purpose of inducing the defendant to grant the lease, will prevent its having 
effect. I think the argument of counsel for the plaintiff, and the cases he has cited, 
clearly show that the plaintiff’s misrepresentation of the purpose for which he 
wanted the premises, has not the effect of preventing the term from vesting in him. 


CROWDER, J.—I am of the same opinion. At the trial, it appeared to me that 
the cause was absolutely undefended. The lease was executed by the defendant with 
full knowledge of what he was about. The only ground upon which it was sought 
to be impeached, was, that the plaintiff had misrepresented the purpose for which 
he wanted the premises, and his intention to put them to an immoral use. I was 
pressed by counsel for the defendant to leave to the jury the two questions 
I did leave, viz., whether the defendant was induced by the plaintiff's 
false representations to grant him the lease, and whether at the time 
he hired the premises he intended to use them for immoral purposes. JI 
thought at the time, and I still think, that there was no defence. It seems to me 
to be perfectly clear, that, notwithstanding the falsehood of the plaintiff’s repre- 
sentations and the iniquity of his intentions, the term passed by the lease, an 
interest was created in the plaintiff, from which he was illegally expelled. The 
plaintiff’s fraudulent representations and intentions led to an inquiry that was 
wholly collateral. The case is in no degree varied by the fact that the plaintiff 
is seeking by this action to regain the possession of which he has been deprived. 
He is not calling upon the court to aid him in enforcing or carrying into effect an 
illegal agreement: all he seeks, is, to recover the possession of premises to which 
he is lawfully entitled. His misrepresentation will not prevent the demise from 
taking effect. Suppose the defendant had, instead of turning the plaintiff out, 
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brought an ejectment, would not the agreement have afforded a good answer? No A 
case has been cited to show that it would be any answer, that the lease was 
obtained by a false representation. All those referred to were very different from 
this case: they were all cases where the aid of the court was invoked for the 
purpose of carrying into effect an illegal agreement into which the parties had 
entered. No intention existing in the plaintiff's mind could make the contract 
void. He might have repented. For these reasons, I am of opinion that the B 
rule to enter a verdict for the plaintiff should be made absolute. 


Rule absolute. 


R. v. THURBORN 


[Court FoR THE CONSIDERATION OF CROWN Cases RESERVED (Poilogk, CUB; D 
Patteson, J., Rolfe, B., Cresswell, Williams and Coltman, JJ., and Parke, 
B.), April 80, 1849] 


[Reported 1 Den. 887; 2 Car. & Kur. Sale oT. ww Min Gi; 
18 L.J.M.C. 140; 18 L.T.O.S. 548; 13 J.P. 459; 18 Jur. 499; 
4 New Mag. Cas. 27; 3 New Sess. Cas. 581; 3 Cox, C.C. 453] E 


Criminal Law—Larceny—Larceny by finding—Appropriation of goods to finder's 
own use—Reasonable belief that owner cannot be found—Subsequent dis- 
posal of goods after awareness of existence of owner. 

Where a man finds goods which have in fact been lost or which he reason- 
ably believes to have been lost and he appropriates them to his own use, in 
the absence of anything to rebut the presumption that he believed the owner Ff 
could not be found he is not guilty of larceny, even though he disposes of the 
goods after he is aware of the existence of the true owner, for the original 
taking is lawful and the subsequent conversion is not a trespass. But where 
the evidence shows that at the time of appropriating the goods he believed 
that the true owner could be found, the original taking was felonious. 


Notes. Larceny by finding is dealt with by s. 1 (2) (d) of the Larceny Act, G 
1916 (5 Hauspury’s Statutes (2nd Eidn,), 2012), 

Applied: R. v. Preston (1851), 5 Cox, C.C. 390. Distinguished: R. v. Riley 
(1853), ante p. 675; R. v. West (1854), 6 Cox, C.C.. 415; B. ¥. Dison and fe 
(1855), Dears. C.C. 580. Approved: R. v. Christopher (1855), 28 bid.M.C. Sag 
Considered: R. v. Moore (1861), 8 Cox, C.C. 416. Followed: R. v. Glyde (1868), H 
L.B. 1 C.C.R. 189. Applied: R. v. Deaves (1869), 11 Cox, C.C. 227; Rh. v. Brown 
Matthews (1873), 28 L.T. 645; R. v. Ashwell (1885), 16 Q.B.D. 190. Distin- 
guished: Rh. v. Mortimer (1908), 99 L.T. 204. Referred to: R. v. Knight (1871), 
20 W.R. 122; R. v. Middleton (1878), 28 L.T. 177. 

As to larceny by finding, see 10 Hatspury’s Laws (8rd Edn.) 768; and for cases 
see 15 Diaest (Repl.) 1049 et seq. I 


Cases referred to: 

(1) Constable's Case (1601), 5 Co. Rep. 106a; 77 E.R. 218; 41 Digest 818, 6777. 

(2) Lamb’s Case (1694), 2 Fast, P.C. 664; 15 Digest (Repl.) 1052, 10,367. 

(8) R. v. Wynne (1786), 1 Leach, 413; 2 Fast, P.C. 664; 15 Digest (Repl.) 1052, 
10,368. 

(4) R. v. Sears (1786), 1 Leach, 415, n.; 15 Digest (Repl.) 1052, 10,369. 

(5) Merry v. Green (1841), 7 M. & W. 623; 10 L.J.M.C. 154; 151 E.R. 916; 16 
Digest (Repl.) 1048, 10,323. 
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A Case Stated for the opinion of the Court of Crown Cases Reserved by Parxg, B. 
The prisoner was indicted at the Summer Assizes for the County of Huntingdon, 
1848, for stealing a bank-note which he found and intended to appropriate. The 
jury found that the prisoner did not know who the owner was when he picked 
up the note, but that he did know who the owner was when he changed it. Parke, 
B., directed a verdict of Guilty to be entered, but discharged the prisoner on his 
B own recognisance, in order that the opinion of the court might be taken on the 
case. 


No counsel appeared. 


Cur. adv. vult. 


April 80, 1849. PARKE, B., read the following judgment of the court.—The 
C prisoner was tried before me at the last Summer Assizes for the county of Hunting- 
don for stealing a bank-note. It appeared that he found the note, which had been 
accidentally dropped on the high-road. There was no name on it indicating who 
was the owner, nor were there any circumstances attending the finding which 
would enable him to discover to whom the note belonged when he picked it up, 
nor had he any reason to believe that the owner knew where to find it again. The 
D prisoner meant to appropriate it to his own use when he picked it up. The day 
after, and before he had disposed of it, he was informed that the prosecutor was 
the owner, and had dropped it accidentally. He then changed it, and appropriated 
the money to his own use. The jury found that he had reason to believe it to be 
the prosecutor’s property before he thus changed the note. I directed a verdict of 
Guilty, intimating that I should reserve the Case for further consideration. Upon 
FE conferring with Maute, J., it seemed to us that the original taking was not felonious, 
and that in the subsequent disposal of it there was no taking; and, therefore, I 
declined to pass sentence, and ordered the prisoner to be discharged, on entering 
into his own recognisance to appear when called upon. I requested the opinion 
of the judges, and the Case has now undergone much consideration. It was not 
argued by counsel, but the judges who attended the sitting of this court after the 
F last term—namely, Potuock, C.B., Parrrson, J., Roure, B., CressweLu, Cottman 
and WituiaMs, JJ., and myself, have given it much consideration on account of its 
importance and the frequency of the occurrence of cases, in some degree similar, 
in the administration of the criminal law, and the somewhat obscure state of the 
authorities upon it. 
In order to constitute the crime of larceny, there must be a taking of the 
G chattels of another animo furandi, and against the will of the owner. This is not 
the full definition of larceny, but so much only of it as is necessary to be referred to 
for the present purpose. By the term animo furandi is to be understood the inten- 
tion to take, not a partial or temporary, but the entire dominion over the chattels, 
without colour of right. As the rule of law, founded on justice, is, that actus non 
facit reum nisi mens sit rea, the guilt of the accused must depend upon the cir- 
H cumstances as they appear to him, and the crime of larceny cannot be committed 
unless the goods taken appear to have an owner, and the party taking must 
know or believe that the taking is against the will of the owner. In the earli- 
est times it was held that chattels which were apparently without an owner, 
‘“‘nullius in bonis,’’ could not be the subject of larceny. STAUNFORD, one of the 
oldest authorities on criminal law, who was a judge in the reign of Philip and 
I Mary, says (PLEas or THE Crown, bk. 1,6. 18) 


‘Treasure trove, wreck of the sea, waife, or Stray, taken and carried away, 
is not felony; ‘Quia dominus rerum non apparet, ideo cujus sunt incertum 
est.’ ”’ 


For this he quotes FrrzHERBEeRt’s ABRIDGMENT, Coron. at pp. 187, 265. These pas- 
sages are taken from 22 Ass. 99; 22 Edw. 3; 23 Edw. 8; and mention only 
“treasure trove,’’ “‘wreck,’’ and ‘‘waife’’: and FirzHerperr says the punishment 
for taking such is not the loss of life or limb. The passage in 3 Co. Insr. 108, 
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goes beyond this. Lorp Coxe mentions three circumstances as material in lar- 
ceny: First, the taking must be felonious, which he explains; secondly, it must 
be an actual taking, which he also explains; and, thirdly, it must not be by trover. 
He then proceeds as follows: 


“If one lose his goods and another find them, though he convert them ‘animo 
furandi’ to his own use, yet it is no larceny, for the first taking is lawful. So, 
if one find treasure trove, or waife, or stray [here ‘wreck’ is omitted and 
‘stray’ introduced], and convert them, ut supra, it is no larceny, both in 
respect of the finding, and also for that ‘dominus rerum non apparet.’ ”’ 


The only authority given is that before mentioned (22 Ass. 99: FirzHEeRBERT’'S 
ABRIDGMENT, Coron. 265; 22 Edw. 3). 

Treasure trove and waife seem to be subject to a different consideration from 
goods lost. Treasure trove is properly money supposed to have been hid by some 
owner since deceased, the secret of the deposit having perished, and therefore 
belongs to the Crown. As to a waite, the original owner loses his right to the 
property by neglecting to pursue the thief. The very circumstances under which 
these are assumed to have been taken and converted show that they could not 
be taken from any one, there being no owner. Wreck and stray are not exactly 
on the same footing as treasure trove and waife. Wreck is not properly so called 
if the real owner is known, and it is not forfeited until a year and a day. The 
word ‘‘estray’’ is used in the books in different senses, as may be seen in CoMyNs’ 
Dicest. ‘‘Wartrs,’’ F., where it is used in the sense of cattle forfeited after being 
in a manor one year and one day without challenge, after being proclaimed, when 
the property vests in the Crown, or its grantee of estrays; and also of cattle 
straying in the manor before they are forfeited. 2 BLAcKsToNE’s COMMENTARIES, 
p. 561 (Stephen’s edition), defines estrays to be 


‘such valuable animals as are found wandering in any manor or lordship, and 
no man knoweth the owner of them, in which case the law gives them to the 
sovereign.’’ 


In the passage in STAUNFOoRD, no doubt the word is used not exclusively in the 
former sense, but generally as to stray cattle not seized by the lord. Treasure 
trove and waife, properly so called, are clearly ‘‘bona vacantia, nullius in bonis,”’ 
and but for the prerogative would belong to the first finder absolutely. 


“Hee que nullius in bonis sunt et olim fuerunt inventoris de jure natural, 
jam efficiuntur principis de jure gentium’’: Bracron. 


Wreck and stray, in the sense we ascribe to those words, are not in the same 
situation, for the right of the owner is not forfeited until the end of a year and a 
day; but Lorp Coxe, in Constable’s Case (1) (5 Co. Rep. at p. 108a), treats wreck 
also as nullius in bonis, and estrays ‘‘animalia vagantia,’’ he terms ‘‘vacantia,’’ 
‘because none claims the property.’’ Wreck and estray, however, before seizure, 
closely resemble goods lost, of which the owner has not actual possession, and 
afford an analogy to which Lorp Coxe refers in the passage above cited. Whether 
Lorp Coxe means, what the language at first sight imports, that under no circum- 
stances would the taker of goods, really lost and found, be guilty of larceny, is not 
clear, but the passage is a complete and satisfactory authority that a person who 
finds goods which are lost may convert them animo furandi, under some circum- 
stances, so as not to be guilty of larceny. The two reasons assigned by him are, 
that the person taking has a right in respect of the finding; and also that they are 
apparently without an owner. Dominus rerum non apparet—an owner or the owner 
does not appear. The first of these reasons has led to the opinion that the real 
meaning of Lorp CokE was, not that every finder of lost goods, who takes animo 
furandi, is not guilty of felony, but that if one finds and innocently takes pos- 
session, meaning to keep for the real owner, and afterwards changes his mind 
and converts to his own use, he is not a felon, on the principle that Lorp CoxKE 
had previously laid down, that 
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“the intent to steal must be when the thing stolen cometh to his possession, 
for if he hath the possession of it once lawfully, though he hath animum 
furandi afterwards, and carrieth it away, it is no larceny”’; 


and Lorp Coxs also cites GLANVILLE (bk. 10, c. 18): ‘‘Furtum non est ubi initium 
habet detentionis per dominum rei.”’ 

It is said, therefore, that the case of finding is an instance of this beginning 
with lawful title, which, consequently, cannot become a felony by subsequent 
conversion; but that if it be originally taken not from the true owner, but with 
intent to appropriate it to his own use, it is a felony, and of this opinion the 
Commissioners for the Amendment of the Criminal Law appear to have been, 
as stated in their first report. This opinion appears not to be well founded, 
for Lorp Coxe puts the case of lost goods on the same footing as waife and 
treasure trove, which are really bona vacantia, goods without an owner, and 
with respect to which we apprehend that a person would not be guilty of larceny, 
though he took originally animo furandi—that is, with the intent not to take a 
partial or temporary possession, but to usurp the entire dominion over them; 
and the previous observations have reference to cases in which the original 
possession of the chattel stolen is with the consent of, or by contract with, the 
owner. But any doubt on this question is removed by what is said by Lorp 
Hate (1 Hare, Pueas or tHe Crown, at p. 506): 


“If A. finds the purse of B. in the highway, and take and carry it away, 
and hath all the circumstances that may prove it to be done animo furandi, 
as denying or secreting it, yet it is not felony. The like in case of taking a 
wreck or treasure trove [citing 22 Ass. 99], or a waife or stray.” 


Lorp Hate clearly considers, that if lost goods are taken originally animo 
furandi in the sense above mentioned, the taker is not a felon; and, when it is 
considered that by the common law larceny to the value of above 12d. was 
punishable by death; and that the quality of the act in taking animo furandi 
goods from the possession of the owner differs greatly from that of taking them 
when no longer in his possession, and quasi derelict, as respects its injurious 
effects on the interests of society—the true ground for the punishment of crime 
—it is not surprising that such a rule should be established, and it is founded 
on strict justice, for the cases of abstraction of lost property are of rare occur- 
rence when compared with the frequent violation of property in the possession 
of an owner; there was no need of so severe a sanative, and the civil remedy 
might be deemed amply sufficient. Hawkins (Prras or tHE Crown, bk. 1, 
c. 33, 8. 8) says: 


“Our law, which punishes all theft with death, if the thing stolen be above 
the value of 12d. and with corporal punishment if under, rather chooses to 
deal with such cases as civil than criminal offences, perhaps for this reason, 
in the case of goods lost, because the party is not so much aggrieved where 
nothing is taken but what he had lost before.’ 


It cannot, indeed, be doubted, that if at this day the punishment of death 
was assigned to larceny, and usually carried into effect, the appropriating of lost 
goods would never have been held to constitute that offence, and it is certain 
that the alteration of punishment cannot alter the definition of the offence. 
To prevent, however, the taking of goods from being larceny, it is essential that 
they should be presumably lost—that is, that they should be taken in such a 
place, and under such circumstances, as that the owner would be reasonably 
presumed by the taker to have abandoned them, or, at least, not to know 
where to find them. Therefore, if a horse is found feeding upon an open 
common, or on the side of a public road, or a watch found apparently hidden 
in a haystack, the taking of these would be larceny, because the taker had no 
right to presume that the owner did not know where to find them, and conse- 
quently had no right to treat them as lost goods. In the present case there is 
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no doubt that the bank-note was lost; the owner did not know where to find it; 
the prisoner reasonably believed it to be lost; he had no reason to know to 
whom it belonged, and therefore though he took it with the intent, not of taking 
a partial or temporary, but the entire dominion over it, the act of taking did 
not in our opinion constitute the crime of larceny. Whether the subsequent 
appropriation to his own use, by changing it with the knowledge at that time 
that it belonged to the prosecutor, does amount to that crime will be after- 
wards considered. It appears, however, that goods which do fall within the 
category of lost goods, and which the taker justly believes to be lost, may be 
taken and converted so as to constitute the crime of larceny, when the party 
finding may be presumed to know the owner of them, as if there is any mark 
upon them presumably known by him, by which the owner can be ascertained. 
Whether this is a qualification introduced in modern times, or which always 
existed, we need not determine. It may have proceeded on this rule: “‘Quia 
dominus rerum non apparet ideo cujus sunt incertum est,’’ and the rule is held 
not to apply when it is certain who is the owner; but the authorities are many, 
and we believe this qualification has been so generally adopted in practice, that 
we must, therefore, consider it to be the established law. 

There are many reported cases on this subject. Some, where the owner of 
the goods may be presumed to be known from the circumstances under which 
they are found; among these are mentioned the cases of articles left in hackney- 
coaches by passengers, which the coachman appropriates to his own use, or a 
pocket-book found in a coat sent to a tailor to be repaired, and abstracted and 
opened by him. In these cases the appropriation has been held to be larceny. 
Perhaps these cases might be classed among those in which the taker is not 
justified in concluding that the goods were lost, because there is little doubt 
he must have believed that the owner would know where to find them again, 
and he had no pretence to consider them abandoned or derelict: Lamb’s Case 
(2); R. v. Wynne (8); R. v. Sears (4). Some appear to have been decided 
on the ground of bailment determined by breaking bulk, which would consti- 
tute a trespass, as R. v. Wynne (3): but it seems difficult to apply that doctrine 
which belongs to bailment, where a special property is acquired by contract, to 
any case of goods merely lost and found, where a special property is acquired 
by finding. The appropriation of goods by the finder has also been held to be 
larceny where the owner could be found out by some mark on them, as in the 
case of lost notes, cheques, or bills with the owner’s name upon them. This 
subject was considered in Merry v. Green (5), in which the Court of Exchequer 
acted upon the authority of these decisions; and in the argument in that case 
difficulties were suggested, whether the crime of larceny could be committed in 
the case of a marked article, a cheque, for instance, with the name of the owner 
on it, where a person originally took it up, intending to look at it and see who 
was the owner, and then, as soon as he knew whose it was, took it animo 
furandi, as, in order to constitute a larceny, the taking must be a trespass; and 
it was asked, when in such a case the trespass was committed? In answer to 
that inquiry the dictum attributed to me in the report was used, that in such 
a case the trespass must be taken to have been committed, not when he took it 
up to look at it, and see whose it was, but afterwards, when he appropriated it 
to his own use animo furandi. It is quite a mistake to suppose, as Mr. Greaves 
has done (1 Russetn on Crimes, c. 14), that I meant to lay down the proposition 
in the general terms contained in the extract from the report of Merry v. Green 
(5) (7 M. & W. at p. 629), which, taken alone, seems to be applicable to every 
case of finding unmarked as well as marked property; it was meant to apply to 
the latter only. 

The result of these authorities is, that the rule of law on this subject seems 
to be, that if a man find goods that have been actually lost, or are reasonably 
supposed by him to have been lost, and appropriate them with intent to take 
the entire dominion over them, really believing when he takes them that the 
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owner cannot be found, it is not larceny. But if he takes them with the like 
intent, though lost, or reasonably supposed to be lost, but reasonably believing 
that the owner can be found, it is larceny. In applying this rule, as indeed, 
in the application of all fixed rules, questions of some nicety may arise, but 
it will generally be ascertained whether the person accused had reasonable 
belief that the owner could be found, by evidence of his previous acquaintance 
with the ownership of the particular chattel, the place where it is found, or the 
nature of the marks upon it. In some cases it would be apparent, in others 
appear only after examination. It would probably be presumed that the taker 
would examine the chattel, as an honest man ought to do, at the time of taking 
it, and if he did not restore it to the owner, the jury might conclude that he 
took it when he took complete possession of it animo furandi. The mere taking 
of it up to look at it would not be a taking possession of the chattel. 

To apply these rules to the present case. The first taking did not amount to 
larceny, because the note was really lost, and there was no mark on it nor 
other circumstance to indicate then who was the owner, or that he might be 
found, nor any evidence to rebut the presumption that would arise from the 
finding of the note as proved, that he believed the owner would not be found, 


and, therefore, the original taking was not felonious. And if the prisoner had 


changed the note, or otherwise disposed of it, before notice of the title of the 
real owner, he clearly would not have been punishable; but after the prisoner 
was in possession of the note the owner became known to him, and he then 
appropriated it animo furandi; and the point to be decided is whether that was 
a felony. Upon this question we have felt considerable doubt. Ii he had taken 
the chattel innocently, and afterwards appropriated it without knowledge of the 
ownership, it would not have been larceny, nor would it, we think, if he had 
done so knowing who was the owner, for he had the lawful possession in both 
cases, and the conversion would not have been a trespass in either. But here 
the original taking was not innocent in one sense, and the question is, Does that 
make a difference? We think not, it was dispunishable, as we have already 
decided, and though the possession was accompanied by a dishonest intent, it 
was still a lawful possession, and good against all but the real owner, and the 
subsequent conversion was not therefore a trespass in this case more than the 
others, and consequently no larceny. We, therefore, think the conviction was 
wrong. 

Conviction quashed. 
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A 
R. v. LIGHT 
[Court ror THE CONSIDERATION oF Crown Cases Reserved (Sir Alexander Cock- ' 
burn, C.J.; Erle and Williams, JJ., Martin and Channell, BB.), November 
14, 1857] 
[Reported Dears. & B. 332- 27 Lis) .MC. tf 30 1270.8. ee B 


21 2.F. 108, OJUr Noo. blade 6 Wii 49-7 (Cox, C056) 


Criminal Law—Assault—Assault on police officer in execution of duty—Arrest 
without warrant—Arrest soon after assault on third party and before danger 

of further violence has ceased. 

If a constable sees an assault committed and, having no warrant, arrests the CG 
offender shortly after that assault and before all danger of further violence has 
ceased, the offender, if he assaults the constable during the arrest, may be con- 
victed of assaulting a constable in the execution of his duty. 


Notes. Assault, etc., cf police in due execution of duty, is dealt with by s. 38 
of the Offences against the Person Act, 1861 (5 Hatssury’s Statutes (2nd Edn.) 
801). D 
As to resisting a peace officer in due execution of duty, see 10 Haussury’s Laws 
(8rd Edn.) 634, 685; and for cases see 15 Diarst (Repl.) 852 et seq. 


Case referred to: 
(1) R. v. Walker (1854), Dears.C.C. 858; 18 L.J.M.C. 123; 23 L.T.0.8. 99; 18 
J.P. 282i; 168 Jur: 409; 2 W.Re 416; -6 ‘Cox, CC. STL, C:Cak ib Digest E 
(Repl.) 991, 9709. 


Also referred to in argument: 
Turbervell v. Savage (1669), 2 Keb. 545; 1 Mod. Rep. 3; 84 H.R. 341; 15 Digest 
(Repl.) 981, 9573. 
Timothy v. Simpson (18385), 1 Cr. M. & R. 757; 8 Nev. & M.M.C. 127; 5 Tyr. 244; _ 
41L.J.M.C. 73; 4 .J.Ex. 81; 149 E.R. 1285; 14 Digest (Repl.) 198, 1636. F 


Case Stated for the opinion of the Court of Crown Cases Reserved. 

On July 1, 1857, at the Sussex Quarter Sessions held at Horsham, the prisoner, 
George Light, was convicted of an assault on George Cross, a constable of the 
West Sussex Police, the constable then being in the due execution of his duty. 

The prisoner was a married man and lived with his wife and three children in a GQ 
cottage at Patfield, adjoining the city of Chichester. On the night of May 11, 1857, 

a few minutes before 11 p.m., the constable was informed of a disturbance in 
Patfield, and shortly after 11 p.m. he went with the wife into the cottage. The 
wife stated to the constable, in the prisoner’s presence, that the prisoner had 
knocked her down and beaten her, and Henry Cook, a near neighbour, who was 
present, confirmed this. The constable left the cottage leaving the prisoner and Ff 
his wife and children inside. The constable remained outside. Hearing the 
prisoner using violent language, he opened the outside shutters and he and Henry 
Cook looked in. Both saw the prisoner take up a shovel and hold it in a threatening 
attitude over his wife’s head, and heard him say at the same time: “‘If it was not 
for the bloody policeman outside, I would split your head open, for ’tis you that 
sent for the policeman.’’ The prisoner was near enough to his wife to have struck | 
her with the shovel at the time he raised it, and spoke those words. About twenty 
minutes later the prisoner went down the highway towards his father’s house, which 
was about 200 yards from his own cottage. The constable followed him, and when 
the prisoner had walked about seventy yards from his own cottage the constable 
took him into custody. The constable had no warrant. The prisoner, on being 
taken into custody, put his hands into the constable’s neckcloth and struggled with 
him, the constable became exhausted and fell, and the prisoner got away from him. 
He was afterwards taken on a warrant, tried, and convicted. 
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It was objected on behalf of the prisoner that the constable was not in the ‘“‘due— 
execution of his duty’? when he arrested the defendant, inasmuch as he had no 
warrant; that the words spoken at the time when prisoner lifted up the shovel 
disproved the intention to commit an assault; and further, that the constable 
suffered considerable time to elapse before he took the prisoner into custody, and 
that when he did so, prisoner was peaceably walking away in a direction from his 
cottage. The court overruled the objection, and the jury found the prisoner guilty. 
He was sentenced to imprisonment, but with a view to the propriety of the convic- 
tion being submitted to the Court of Crown Cases Reserved, he was discharged on 
bail in order that the judgment of that court should be taken. 


Hurst for the prisoner. 
No counsel appeared for the Crown. 


SIR ALEXANDER COCKBURN, C.J.—I am of opinion that the conviction is 
right, the policeman had witnessed an assault by the prisoner on his wife in the 
house, and when the prisoner came out, he was in such a frame of mind, that the 
policeman, not unreasonably, considered that he still entertained the intention of 
returning and using violence. The language used by Ponuocx, C.B., in R. v. 
Walker (1) applies in this case, because there was a continued pursuit and recent 
ground for apprehending danger. 


ERLE, J.—I am of the same opinion. In this case the offence had been recently 
committed, and I apprehend that a constable is not obliged to arrest upon the 
instant. Here he had seen an assault committed, with a threat of murder. Was it 
to be taken, then, that because the prisoner had come a few yards from the house, 
the constable was bound to conclude that the wife was safe from further violence? 
I think he arrested him recently after the offence which he had seen committed, and 
that he was doing his duty in making that arrest. 


WILLIAMS, J., MARTIN and CHANNELL, BB., concurred. 
Conviction affirmed 
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A 
Re DOWNES. VERITY v. WYLDE 
[ Vice-CuancetLor'’s Court (Kindersley, V.-C.), February 11, 1859] 
[Reported 4 Drew. 427; 28 L.J.Ch. 561; 32 L.T.0.S. 368; 
7 W.R. 270; 62 E.R. 164] 2 


Solicitor—Lien—Extent of lien—Fund in court—Money recovered for client in 
course of suit—Money received by client personally in suit to exclusion of 
solicitor. 

A solicitor has no lien for his costs on a fund in court, but only on what he 
may recover for his client in the course of the suit, and he has a right to have 
that len protected if his client should himself receive any money in the suit C 
so as to exclude his solicitor. 


Notes. Referred to: Re Wright’s Trust, Wright v. Sanderson, Re Sanderson's 
Trust, Wright v. Sanderson, [1901] 1 Ch. 3817. 

As to solicitor’s lien on funds recovered, see 86 Haussury’s Laws (8rd Edn.) 
180 et seq.; and for cases see 43 Diarst (Repl.) 306 et seq. 


Petition presented by Mr. Downes, who had been the former solicitor of Mr. 
Verity, the plaintiff in this suit, praying for an order that no decree or order for 
disposing of a sum of £600, ordered to be brought into court in the suit, might be 
made, without providing for the costs which should be found due to the petitioner ; 
or, in the alternative, that no such order might be made without notice to the 
petitioner. EK 

On May 23, 1858, the plaintiff filed his bill to enforce the execution of the trusts 
of a creditor’s deed, by which he had assigned his property to the defendant Wild 
and another, upon trust for the plaintiff’s creditors, with a resulting trust in favour 
of himself. Among the provisions of the deed there was a clause by which it was 
expressly provided that any sum above £50 received by the trustees should be paid 
into a particular bank to their joint account. The bill alleged various breaches of Ff 
trust, and in particular that the trustees had permitted a sum of between £500 and 
£600, part of the assets, to remain for a long time to the private account of one 
of the trustees at his own banker’s. On the motion for an injunction and receiver, 
made in June, 1858, the above allegation having been proved, the court ordered 
a receiver. The petitioner was the plaintiff’s solicitor from the filing of the bill 
till June 15, 1858, when the plaintiff changed him as his solicitor, but leaving G 
a balance due to him for costs. On the motion for a receiver, the money in the 
hands of the trustees had been ordered to be brought into court and certain costs, 
amounting to £35 ordered to be paid by the trustees to the plaintiff, were paid by 
them to the plaintiff, and not to the petitioner, whose costs were still due. In 
support of the petition it was alleged that the plaintiff and defendant had agreed 
not to bring the money into court, and were arranging the terms of the compromise, F{ 
under which the costs of the trustees were to be paid, and the creditors were to 
receive a compensation, but that no provision was intended to be made for the 
costs due to the petitioner. 


Drewry for the petitioner. 

H. C. Ward for the plaintiff. 

J. H. Palmer and Langworthy for the creditors. — I 
Sheffield for the trustees. 


KINDERSLEY, YV.-C.—This is a petition praying that no order for the disposition 
among the parties to the suit, or any of them, of a sum of money ordered to be 
brought into court may be made until after provision for certain costs due to the 
petitioner, or that no order may be made with respect to the fund without notice 
to the petitioner. It appears that the parties to the sult are now proposing to come 
to an arrangment under which the fund is to be appropriated in payment of the 
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A costs of the trustees, and, as far as it goes, in satisfying the creditors. I see no 
doubt in this case as to how the law stands. The solicitor for the plaintiff has no 
lien on the fund, the subject of the suit, as against the other parties, but a right 
that whatever he can recover for his client shall not be paid to him until his 
solicitor’s costs are paid. That is not a lien against the particular fund in court. 
Here the petitioner prays that the right of all persons on the particular fund shall 

B_ not be dealt with without notice to him. The right, as I have said before, is, that 
if anything in the suit should be payable to the plaintiff, or payable as the plain- 
tiff’s costs, that then the plaintiff’s solicitor has a right to say: ‘‘Do not let it go 
until my costs are provided for, as I have been the person who has obtained that 
benefit for him.’’ It is not consistent with any principle that the right of the 
solicitor should preclude any compromise between the parties. If it had that 

C effect, the sooner such a right is abolished the better. I recognise no such right 
as that asked by the petition. I recognise the right of the plaintiff's solicitor to be 
protected, if the plaintiff shall receive any of the money in question in the suit 
so as to exclude him. Here I find that £35 of costs due to the petitioner have 
actually been paid to the plaintiff. I think, therefore, that the petitioner’s applica- 
tion is justified to that extent; and so far he may have an order on that petition. 

D I think, however, that no order should be made in this suit by way of compromise 
or otherwise for the payment of any sum of money to the plaintiff without notice 
being given to the petitioner. The trustee of the creditors deed and the two 
creditors who appear as respondents, must be paid their costs by the petitioner, 
and the plaintiff must pay his own costs. 


Order accordingly. 


LABOUCHERE AND OTHERS v. TUPPER AND OTHERS 


|Privy Councit (Dr. Lushington, Knight-Bruce and Turner, L.JJ., and Sir 
Edward Ryan), June 17, 1857, June 27, 1859 | 


(3 [Reported 11 Moo.P.C.C. 198; 29 L.T.0.8. 857; 5 W.R. 797 
14 E.R. 670] 


Hixecutor—Powers—Power to carry on business of testator—Liability for debts 
contracted after trader's death—Indemnity by testator’s personal estate— 
Continuance of business with surviving partner. 

The executor of a trader carrying on the trade after his death, though doing 
so avowedly in the character of executor, is nevertheless personally liable for 
all the debts contracted in the trade after the trader’s death, whether he is 
entitled or not entitled to be wholly or to any extent indemnified by the 
testator’s personal estate, and whether it is sufficient or insufficient for the 
purpose. The propriety of his conduct as between himself and those beneficially 
interested in the testator’s personal estate does not give creditors of the 

I trade becoming so after the trader’s death the rights of creditors of the trader, 
and, so far as they are concerned, it is immaterial whether the trader, if he had 
a partner, was bound by a covenant with him that the trader’s executor should 
continue to trade in partnership with the surviving partner. 


Notes. Referred to: Strickland v. Symons (1884), 26 Ch.D. 245. 

As to the liabilities of personal representatives carrying on the testator’s business, 
see 16 Hatspury’s Laws (8rd Edn.) 367-368; and for cases see 24 Dicrst (Repl.) 
613-614. 
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Cases referred to: 
(1) Re Ballman, Ex parte Garland (1804), 10 Ves. 110; 1 Smith, K.B. 220; 32 
E.R. 786, L.C.; 24 Digest (Repl.) 614, 6112. 
(2) Re Hodson, Ex parte Richardson (1818), 8 Madd. 188; 56 E.R. 461; affirmed 
(1819), Buck, 421, L.C.; 24 Digest (Repl.) 614, 6118. 


Also referred to in argument : 

Re North of England Joint Stock Banking Co., Straffon’s Executor’s Case (1852), 
1 De G.M. & G. 576; 22 L.J.Ch. 194; 19 L.T.O.8. 78; 16 Jur. 4385; 42 E.R. 
676, L.C.; 9 Digest (Repl.) 887, 2495. 

Re Monmouthshire and Glamorganshire Banking Co., Cape’s Executor’s Case 
(1352), 2 DeG.M. & G. 562: 22 LJ Ch. 601: 20 lePO8s: 256. 17 gure ose. 
1 W.R. 85; 42 E.R. 991, L.C. & L.JJ.; 9 Digest (Repl.) 862, 2314. 

Re Northern Coal Mining Co., Hx parte Blakeley’s Hxecutors’ (1852), 3 Mac. & 
G. 726% 18 1-1 -0°8. 3113 16 dur. 299; 42 HR. 439, L-C.; 9 Digest (hep, 
425, 2748. 

M'‘Neillie v. Acton (1858), 4 De G.M. & G. 744; 2 Eq. Rep. 21; 23 L.J.Ch. 11; 
22 L.T.O.S. 111; 17 Jur. 1041; 48 E.R. 699, L.JJ.; 24 Digest (Repl.) 611, 
6091. 

Re Pennant and Craigwen Consolidated Lead Mining Co., Mayhew’s Case (1854), 
D De G.M.& G. 837; 24 LJ .Ch. 353; 24 1.7.0.8. 150; 1 dur. N-6. 506, 3 
W.R. 95; 48 E.R. 1095, L.C. & L.JJ.; 10 Digest (Repl.) 1191, 8316. 

Warwick v. Richardson (1845), 14 Sim. 281; 60 E.R. 366; 24 Digest (Repl.) 876, 
8744, 

Kershaw v. Matthews (1826), 2 Russ. 62; 88 E.R. 259, L.C.; 86 Digest (Repl.) 
585, 975. 

Downs v. Collins (1848), 6 Hare, 418; 12 L.T.0.8S. 102; 67 E.R. 1228; 36 Digest 
(Repl.) 536, 976. 

Re North of England Joint Stock Banking Co., Dodgson’s Case (1849), 3 De G. 
& Sm. 85; 14 L.T.O.S. 207; 14 Jur. 386; 64 E.R. 391; 9 Digest (Repl.) 260, 
1646. 

Re Liverpool Marine Assurance Co., Greenshield’s Case (1852), 5 De G. & Sm. 
599; 21 L.J.Ch. 773; 19 L.T.0.8. 162; 16 Jur. 517; 64 E.R. 1260; 9 Digest 
(Repl.) 428, 2775. 

Kirkman v. Booth (1848), 11 Beav. 273; 18 L.J.Ch. 25; 18 L.T.0.8. 482; 13 Jur. 
525; 50 E.R. 821; 24 Digest (Repl.) 611, 6086. 

Cutbush v. Cutbush (1889), 1 Beav. 184; 8 L.J.Ch. 175; 3 Jur. 142; 48 E.R. 
910; 24 Digest (Repl.) 615, 6115. 

Stocken v. Dawson (1845), 9 Beav. 239; 50 E.R. 335; affirmed (1848), 17 L.J.Ch. 
982, L.C.; 4 Digest (Repl.) 462, 4042. 

Morgan v. Morgan (1851), 14 Beav. 72; 51 E.R. 214; 438 Digest 617, 581. 


Appeal from two decrees of the Court of Chancery in the Isle of Man, in an 
original suit and a cross-suit. The original suit was commenced by a bill filed by 
Emily Tupper and others against Williams, Deacon & Co., bankers in London, the 
appellants, and the cross-suit was filed by the respondents against the appellants. 
The suits related to a debt due from the Isle of Man Joint-Stock Banking Co. to 
the appellants. The principal questions raised and at issue by the pleadings, and 
in the present appeal, were (i) whether the real and personal estate of John Colton 
Tupper, deceased, who was at the time of his decease a shareholder in respect of 
300 shares in the Isle of Man Joint-Stock Bank, was liable to the appellants for the 
debt due to the appellants from the bank when the bank stopped payment on 
Aug. 14, 1848; and, (ii) whether, if the said real and personal estates were not so 
liable, such estates were liable to the appellants for the debt owing to the appel- 
lants from the bank at the decease of the said J. C. Tupper. 

In July, 1836, a partnership was formed in the Isle of Man, for the purpose of 
carrying on the business of a bank at Douglas, in the Isle of Man, under the name 
of ‘‘The Isle of Man Joint-Stock Banking Co.’’ This partnership was constituted 
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by a deed dated July 2, 1886. By the deed it was provided (cl. 8), that the name 
and place of abode of each proprietor for the time being, together with the number 
of shares, shall be entered in a book called ‘‘the Shareholders’ Register’’; and every 
proprietor, etc., and the personal representatives of any proprietor who shall die 
shall, immediately upon and after any of the said events, leave a notice at the 
banking-house or office of the company, stating his name, or new name and place 
of abode. Clause 59 provided that in case any person, to whom any shares in the 
capital of the company shall, by purchase, etc., representation or other mode of 
acquisition, become vested, and who shall not have executed or acceded to these 
presents, shall, after notice in writing, neglect or refuse to execute these presents, 
ete., the directors might declare the shares so vested in such person neglecting, and 
all benefit and advantage whatsoever to be incident thereto should be forfeited 
to the company. Clause 60 provided that whenever the shares should be forfeited 
or effectually transferred, the responsibility of the previous owner should cease, and 
he should be released from all subsequent claims. By cl. 61 it was provided that 
before any executor, administrator or legatee of a deceased proprietor should sell, 
transfer or assign any shares vested in him in such capacity, or should become a 
proprietor in respect of such share or shares, or receive dividends in respect of the 
same, he should produce to the directors satisfactory evidence of his title. 

John Colton Tupper died in January, 1840. In the two following years an entry, 
‘‘the representatives of J. C. Tupper,’’ was inserted among the proprietors’ names. 
Carre Cook Tupper received the dividends on the 300 shares as executor. In 
August, 1843, the company stopped payment, and a bill and action were com- 
menced by the appellants against all the shareholders claiming a sum of £60,000 
as due to the appellants’ firm upon the promissory note of the manager, and by 
a supplemental bill they claimed a sum of £99,943 18s. 1d. Carre Cook Tupper 
was included among the defendants, both in his own right and as executor. A 
decree was pronounced in the suit in 1849 by the Court of Chancery in the Isle of 
Man, to the effect that Carre Cook Tupper, executor of J. C. Tupper, and the 
various persons therein named as shareholders, ought to pay to the appellants the 
sum of £96,793 4s. 6d. with interest and costs, and in this suit part of the estate 
of John C. Tupper was arrested. The plaintiffs in the first suit were the widow 
and children of J. C. Tupper, who claimed to be interested under his will in his 
residuary real and personal estate, and his eldest son and heir-at-law, since 
deceased; and the defendants were the appellants and Carre Cook Tupper, the 
executor of J. C. Tupper. In 1851 the appellants filed a cross-bill against the 
widow and children of J. C. Tupper and Carre Cook Tupper. Answers having 
been put in, and both suits having come on for hearing, the court decreed in the 
first cause that Carre Cook Tupper, executor of J. C. Tupper, had made himself 
personally liable as partner in the said Isle of Man Joint-Stock Banking Company 
in respect of the shares previously held by J. C. Tupper in the said company, and 
that he had no power to pledge the estate of the said J. C. Tupper beyond the 
‘amount invested in the said shares, and the court was of opinion that the debt 
owing by the said banking company to the appellants at the time of the death of 
the said J. C. Tupper was discharged, and, therefore, the arrests laid on his 
property and effects ought to be rescinded and laid aside. The court dismissed 
the cross-bill filed by the appellants and the cross-bill filed by Carre Cook Tupper. 
The present appeal was brought from these decrees. 


Sir Richard Bethell, Q.C., and Simpson for the appellants. 
Roundell Palmer, Q.C., and Cotton for the respondents. 


KNIGHT-BRUCE, L.J.—This appeal has been argued on each side upon the 
supposition that there is no difference between the law of England and that of the 
Isle of Man as to the principles and rules applicable to the particular questions 
between the parties; and it seems to their Lordships reasonable and right to be- 
lieve that no such difference exists. The first point in dispute is whether the debt 
which at the time of the death of John Colton Tupper in January, 1840, was due 





940 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


to the appellants’ house of business from the joint-stock banking company called 
‘The Isle of Man Joint-Stock Banking Co.,’’ the company instituted and intended 
to be regulated by the deed of July 2, 1836, and the memorandum of Aug. 22, 1837, 
and the liabilities under which that joint-stock company was to the appellants’ 
house at John Colton Tupper’s death, were paid and discharged before the stoppage 
and failure of the joint-stock company in August, 1843; and their Lordships think it 
plain that this point must be decided against the appellants, namely, that the pay- 
ment and discharge just mentioned must, upon the materials before the committee, 
be deemed to have taken place (as to principal and interest) before August, 1843. 
The appellants’ answer seems to us decisive on the matter. 

There is not any reason or ground on which, as it appears to their Lordships, it 
can be reasonably suggested that a sufficient amount of the receipts of the appel- 
lants’ house on account of the joint-stock company between the death of J. C. 
Tupper and the stoppage, ought not, according to the regular and ordinary course, 
to be ascribed to the debt and liabilities existing at the former period. Then comes 
the question, whether the appellants, in respect of the debt which became newly 
due to their firm from the joint-stock company after the death of John Colton 
Tupper (I mean, of course, debt not connected with any liability in his lifetime) 
have a right of recourse against the assets of John Colton Tupper, the same right 
in effect as they would have had for the debt due at his death had it not been 
discharged. The appellants assert the affirmative of this proposition upon the 
ground that Carre Cook Tupper, the only acting executor of John Colton Tupper, 
did, in that character, upon and from his death, claim the shares in the company 
which he held; that this claim, this title of Carre Cook Tupper was recognised by 
the directors of the company, and that accordingly in that character he received the 
dividends which between the death and the stoppage were declared on the shares 
under cl. 46 of the deed, there having been no transfer of any of the shares after 
the death, but the shares having been uniformly from the death treated by the 
executor and the directors as belonging to the executor in that character. It is 
certainly, we apprehend, true, nor denied on either side, that Carre Cook Tupper 
became personally liable as a partner in the company to the appellants’ house in 
respect of the dealings subsequent to John Colton Tupper’s death, and that Carre 
Cook Tupper would, by the course of conduct that has been mentioned, have made 
himself so, even if he had not been, as he was, a shareholder in his own right 
independently of John Colton Tupper’s shares. It may possibly likewise be, 
though we do not assert, that the assets of John Colton Tupper are liable to the 
company or to Carre Cook Tupper, or to both, in respect of John Colton Tupper’s 
shares by reason of the partnership deed and the transactions and course of dealing 
subsequent to his death. But any such consideration seems to their Lordships 
not for any present purpose material. The question is whether the debt and liabili- 
ties to the appellants’ house, existing at John Colton Tupper’s death, having been 
satisfied, the appellants can come upon his assets as creditors by reason of the 
shares held by him, and of what took place after his death, and their Lordships’ 
opinion is that, whatever the construction of the partnership deed, and whatever 
the true interpretation of his will, they cannot. 

If it was competent to Carre Cook Tupper to charge the assets in their favour, 
no such thing was done. The fact that he traded or dealt with the appellants’ house 
as executor, and in his own right also, had not the effect of creating such a charge, 
nor is it material that all John Colton Tupper’s property, actually placed or invested 
in the joint-stock banking business, must probably be treated as lost, and that the 
separate estate of John Colton Tupper has not claimed, nor does, nor probably can, 
claim anything from the joint estate. 

The executor of a trader carrying on the trade after his death, though doing so 
avowedly in the character of executor, is nevertheless personally liable for all the 
debts contracted in the trade after the trader’s death, whether he is entitled or not 
entitled to be wholly or to any extent indemnified by the testator’s personal estate, 
and whether it is sufficient or insufficient for the purpose; nor does the propriety of 
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his conduct as between himself and those beneficially interested in the testator’s 
personal estate, give the creditors of the trade becoming so after the trader’s death 
the rights of creditors of the testator, it being immaterial, also, so far as they are 
concerned, whether the testator, if he had a partner, was bound by a covenant 
with him that the testator’s executors should continue the trade in partnership 
with the surviving partner. The latest authorities on the point are, we conceive, 
thus, and appear to their Lordships preponderant and correct. <A sufficient number 
of these authorities, including Ex parte Garland (1) and Ex parte Richardson (2), 
were cited at the Bar during the argument. 

The terms of the decree in the principal suit—that in which the appellants are 
defendants—might perhaps, without impropriety, receive some alteration; but 
substantially that decree seems to us to be ag well as the dismissal of their dis- 
missed bill right. 

It was argued that the decree of January or February, 1849, of which execution 
was awarded on Mar. 10, 1849, entitled the appellants to success in the present 
appeal. That however is not our opinion. The state of the parties to the suit in 
which that decree was made, and the nature of the cause, rendered the decree 
in our judgment of no avail against the suit of Emily Tupper and others, in which 
the principal decree now under appeal was pronounced. It has been contended 
also that whatever the merits, there was not a right according to the proper course 
of judicial proceedings in the Isle of Man to institute such a suit against the appel- 
lants. We think, however, that the appellants had taken such proceedings and so 
acted as to expose themselves to the suit, and that it was regularly and properly 
instituted against them. The arrests of 1843 were of themselves enough for the 
purpose. As there must, we think, substantially at least, if not formally, also be 
a dismissal of the appeal, the appellants, in their Lordships’ opinion, ought to 
pay the costs of it. 

Appeal dismissed. 


ATTORNEY-GENERAL v. CHAMBERS AND OTHERS 


[Court oF APPEAL IN CHANCERY (Lord Cranworth, L.C., assisted by Alderson, B., 
and Maule, J.), June 6, July 1, 15, 1854] 


[Reported 4 De G.M. & G. 206; 23 L.J.Ch. 662; 2 Eq. Rep. 1195; 
eo TT'.0.8.. 288; 18 Jur. 770; 18 J.P. 588; 2 WR. 636: 
43 E.R. 486] 


Foreshore—Right of Crown—Limits—Average height of medium tides. 
The average height of the medium tides in each quarter of a lunar revolution 
during the whole year gives the limit, in the absence of all usage, 4 the rights 
of the Crown to the seashore. 


Notes. Considered: Ilchester v. Raishleigh (1889), 61 L.T. 477; Pearce v. 
Bunting, R. v. Wedd, Ex parte Pearce, [1896] 2 Q.B. 860; Mellor v. Walmesley, 
[1905] 2 Ch. 164. Referred to: Lind v. Isle of Wight Ferry Co. (1862), 7 L.T. 
416; R. v. Hughes (1866), L.R. 1 P.C. 81; Hastings Corpn. v. Ivall (1875), L.B. 
19 Eq. 558; Brinckman v. Matley, [1904-07] All E.R.Rep. 941; Philpot v. Bath 
(1904), 20 T.L.R. 589; Secretary of State for India in Council v. Fourcar & Co., 
Ltd. (1984), 50 T.L.R. 241; Symes and Jaywick Associated Properties, Ltd. v. 
Essex Rivers Catchment Board, [1936] 3 All E.R. 908. 

As to the Crown's right to the foreshore, see 7 Hauspury’s Laws (8rd Edn.) 
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453-457; and for cases see 44 Dicesr 70, 71. As to the limits of the foreshore, see 
39 Haussury’s Laws (3rd Edn.) 557-559; and for cases see 44 Dicust 66. 


Cases referred to: 

(1) Blundell v. Catterall (1821), 5 B. & Ald. 268; 106 E.R. 1190; 44 Digest 77, 
580. 

(2) Lowe v. Govett (1832), 8 B. & Ad. 863; 1 L.J.K.B. 224; 110 E.R. 317; 44 
Digest 71, 527. 

(3) A.-G. vy. Burridge (1822), 10 Price, 350; 147 H.R. 835; 44 Digest 72, 530. 

(4) A.-G. v. Parmeter, Re Portsmouth Harbour (1811), 10 Price, 378; 147 E.R. 
345; on appeal, sub nom. Parmeter v. Gibbs, Re Portsmouth Harbour 
(1813), 10 Price, 412, H.L.; 44 Digest 72, 529. 


Also referred to in argument: 

Berry v. Holden, 3 Dunl. (Ct. of Sess.) 205. 

Smith v. Officers of State for Scotland (1849), as reported in 13 Jur. 718, H.L.; 
44 Digest 66, 472. 

Re Hull and Selby Rail. Co. (1839), 5 M. & W. 327; 8 L.J.Ex. 260; 44 Digest 68, 
492. 

Scratton v. Brown (1824), 4 B. & C. 485; 6 Dow. & Ry.K.B. 536; 107 E.R. 1140; 
44 Digest 69, 504. 7 


Information filed by the Attorney-General against the defendants, the owners 
and lessees of lands abutting on and extending along the seashore in the parish of 
Llanelly, in the county of Carmarthen, South Wales, to recover from the defendants 
certain lands called Old Marsh and Stradey Marsh, situated to the west of Llanelly 
harbour, and a piece of frontage land called Penrhos, within the harbour, and the 
mines under them, alleged by the Crown to belong to it in right of its prerogative 
as part of the seashore in the parish of Llanelly in the lordship of Kidwelly, Car- 
marthenshire. The issue was one of considerable importance in the pecuniary 
point of view for the entire tract of land affected by it was stated to be some thirty 
miles in length and a mile and a half in breadth. The question raised on the 
information was: What, in the absence of all evidence of particular usage, is the 
limit of the title of the Crown to the seashore? The general right of the Crown to 
the seashore was not in dispute. 

The Solicitor-General (Sir Richard Bethel), W. M. James and Hanson for the 
Crown. 

Roundell Palmer, Goldsmid and Mellish for the respondent Chambers. 

Roupell and Dickenson for the other respondents. 


Cur. adv. vult. 
July 1, 1854. The opinion of the judges was delivered by 


ALDERSON, B.—In this case, on which your Lordship has requested the assis- 
tance of my brother Maui and myself, I am now to deliver our joint opinion, on 
the only question argued before us. That question, as I understand it, is this: 
What, in the absence of all evidence of particular usage, is the limit of the title of 
the Crown to the seashore? The Crown is clearly in such a case, according to all 
the authorities, entitled to the litus maris as well as to the soil of the sea itself 
adjoining the coasts of England. What then, according to the authorities in our 
law, is the extent of this litus maris? This, in the absence of any grant or usage 
from which a grant may be presumed, is, according to the civil law, defined as the 
part of the shore bounded by the extreme limit to which the highest natural tides 
extend—quatenus hybernus fluctus maximus excurrit—that is, the highest natural 
tide; for, according to Lorp Srarr’s exposition [INsTITUTIONS oF THE Law oF Scor- 
LAND, vol. 2, p. 190], the definition does not include the highest actual tides, for 
these may be produced by peculiarities of wind, or other temporary or accidental 
circumstances, concurring with the flow produced by the action of the sun and 
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moon upon the ocean. But this definition, even thus expounded by the authorities 
of the civil law, is clearly not the rule of the common law of England. Horroyp, J., 
no mean authority, in his very elaborate judgment in Blundell v. Catterall (1) 
mentions this as one of the instances in which the common law differs from the civil 
law, and says that it is clear that, according to our law, it is not the limit of the 
highest tides of the year, but the limit reduced by the highest ordinary tides of the 
sea, which is the limit of the shore belonging, prima facie, to the Crown. What 
then are these ‘‘highest ordinary tides?”’ 

We know that in fact the tides of each day, nay, even each of the tides of each 
day, differ in some degree as to the limit which they reach. There are the spring- 
tides at the equinox, the highest tides of all. These clearly are excluded in terms 
by Lorp Hatz, both in p. 12 and in p. 26 of his treatise Dn Jurz Maris, for although 
in one sense these are ordinary, that is, according to the usual order of nature, and 
not caused by accidents of the winds and the like, yet they do not ordinarily happen, 
but only at two periods of the year. These then are not the tides contemplated by 
the common law, for they are not ‘‘ordinary tides,’’ not being of common occur- 
rence. This may, perhaps, apply to the spring tides of each month, exclusive of 
the equinoctial tides; and, indeed, if the case were without distinct authority on 
this point, that is the conclusion at which we might have arrived. But then we 
have Lorp Hats’s authority, p. 26 of Dz Jurr Maris, who says: 


“Ordinary tides, or neap tides, which happen between the full and change of 
the moon, are the limit of that which is properly called littus maris;’’ 


and he excludes the spring tides of the month, assigning as the reason that the 
lands beyond them are for the most part of the year dry and maniorable, that is to 
say, not reached by the tides. To the same effect is Lowe v. Govett (2), which 
excludes these monthly spring tides also. But we think that Lorp Hate’s reason 
may guide us to the proper limit. 

What then are the lands which for the most part of the year are reached and 
covered by the tides? The same reason that excludes the highest tides of the 
month, which happen at the springs, excludes the lowest high tides, which happen 
at the neaps; for the highest or spring tides, and the lowest high tides (those at the 
neaps), happen as often as each other. The medium tides, therefore, of each 
quarter of the tidal period afford a criterion which we think may be best adopted. 
It is true of the limit of the shore reached by these tides, that it is more 
frequently reached and covered by the tide than left uncovered by it; for 
about three days it is exceeded, and for about three days it is left short, in each 
week, and on one day it is reached. This point of the shore, therefore, is about 
four days in every week—that is, for the most part of the year—reached and 
covered by the tides; and as some, not indeed perfectly accurate construction, but 
approximate, must be given to the words “‘highest ordinary tides,’’ used by 
Hotroyvp, J., we think, after fully considering it, that this best fulfils the rules and 
the reasons for them given in our books. We, therefore, beg to advise your Lord- 
ship that, in our opinion, the average of these medium tides, in each quarter of a 
lunar revolution during the whole year, gives the limit, in the absence of all usage, 
to the rights of the Crown on the seashore. 


Cur. adv. vult. 


July 15, 1854. LORD CRANWORTH, L.C.—The question for decision in this 
case is, What is the extent of the right of the Crown to the seashore. The right of 
the Crown to the litus maris (whatever that means) is not disputed. The question 
is, What is the litus maris? Is it so much as is covered by ordinary spring tides, 
or is it something else? The rule of the civil law was est autem litus maris qua- 
tenus hybernus fluctus maximus excurrit. This is certainly not the doctrine of our 
law. All the authorities concur in the conclusion that the right is confined to what 
is covered by ‘‘ordinary’’ tides, whatever be the right interpretation of that word 
“ordinary.’’ By ‘“‘hybernus fluctus maximus’’ is clearly meant extraordinary high 
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tides, though, speaking with physical accuracy, the winter tide is not generally the 
highest. Land covered only by these extraordinary tides is not what is meant by 
the seashore. Such tides may be the result of wind or other causes independent of 
what ordinarily regulates the flux and reflux. Setting aside these accidental tides, 
the question is, what is the meaning of ‘ordinary’? It is evidently a word of 
doubtful import. In one sense the highest equinoctial spring tides are ‘‘ordinary,”’ 
that is, they occur in the natural order of things. But this is evidently not the 
sense in which the word ‘‘ordinary’’ is used, when designating the extent of the 
Crown’s right to the shore. 

This is apparent from Lorp Hatn’s treatise Dr Jurz Marts, pp. 12 and 25, which 


is, in truth, nearly all the authority we have to guide us. Lorp Hate says in his 
treatise (p. 12): 


“The next evidence of the King’s right and property in the sea and arms 
thereof, is his right of property to the shore and the maritima incrementa. 
The shore is that ground that is between the ordinary high-water and low- 
water mark. This doth prima facie and of common right belong to the King, 
both in the shore of the sea and in the shore of the arms of the sea; and herein 
there will be these things examinable: First, what shall be said the shore or 
litus maris? Secondly, what shall be said an arm or creek of the sea? 
Thirdly, what evidence there is of the King’s property thereof? For the first 
of these it is certain, that that which the sea overflows, either at high spring 
tides or at ordinary tides, comes not as to this purpose under the denomination 
of litus maris; and consequently the King’s title is not of that large extent, 
but only to land that is usually overflowed at ordinary tides; and so I have 
know it ruled in certain cases.”’ 


Those cases I have not been able to discover—indeed, I do not know whether they 
are reported—I have looked at all the indices and references in which I thought it 
was likely I might find them, but I have been unable to do so. Then, 


‘‘for the third, it is admitted de jure communi that that between the high- 
water and low-water mark doth, prima facie, belong to the King.’’ 


Then in a subsequent passage, to which reference has been made, pp. 25 and 26, 
concerning the right the subject may have in the seashore, he says: 


‘‘As to the shore of the sea: There seems to be three sorts of shores, or litora 
marina, according to the various tides, viz.: the high spring tides, which are 
the fluxes of the sea at those tides that happen at the two equinoctials; and 
certainly this doth not de jure communi belong to the Crown. For such spring 
tides many times overflow ancient meadows and salt marshes, which yet un- 
questionably belong to the subject; and this is admitted of all lands. The 
spring tides, which happen twice every month at full and change of the moon; 
and the shore in question is by some opinion not denominated by these tides 
neither; but the lands overflowed by these fluxes ordinarily belong to the 
subject, prima facie, unless the King hath a prescription to the contrary. And 
the reason seems to be, because for the most part the lands covered with these 
fluxes are dry and maniorable; for at other tides the sea doth not cover them, 
and therefore touching these shores some hold, that common right speaks for 
the subject, unless there be an usage to enable the Crown; for this is not pro- 
perly litus maris, and therefore it hath been held, that where the King makes 
his title to land as litus maris, or parcella litoris marini, it is not sufficient 
for him to make it appear to be overflowed at spring tides of this kind.’’ 


Then he refers to those two old cases to which he referred before. Then he says, 


“ordinary tides or neap tides’’ [using those two words as synonymous] ‘‘which 
happen between the full and change of the moon, and this is that which is 
properly litus maris, sometimes called marettum, sometimes warettum—and 
touching this kind of shore, viz., that which is covered by the ordinary flux of 
the sea, is the business of our present inquiry.’ 


C 


E 
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Disregarding, then, these extreme high tides, we next come to the ordinary spring 
tides, that is, the spring tides of each lunar month. No doubt, speaking scientifi- 
cally, they probably may differ; but practically these may be disregarded. Lorp 
Hae gives no absolutely decided opinion; but he evidently leans very strongly 
against the right to the lands covered only by spring tides, and refers to decisions 
which support his views. Then he describes ordinary tides as if synonymous with 
neap tides. This leaves the question very much at large, and there is very little 
of modern authority. In Blundell v. Catterall (1), Hotroyp, J., says, by the 
common law it, that is, the seashore, is confined to the flux and reflux of the sea at 
ordinary tides—meaning the land covered by such flux and reflux; still the question 
remains, what are ordinary tides? The nearest approach to direct authority is 
Lowe v. Govett (2). There certain recesses on the coast, covered by the high water 
of ordinary spring tides, but not by the medium tides between spring and neap 
tides, were held not to pass under an Act of Parliament which vested in a company 
an arm of the sea daily overflowed by it. Lorp Trenrerpen held that these recesses 
were not ordinarily overflowed by the sea, which shows clearly that he did not 
consider the overflowing by ordinary spring tides to be what is meant by ordinarily 
overflowing; and both Lirrtepate, J., and Parxe, J. (now Parke, B.), concur in 
saying that the recesses in question were above ordinary high-water mark, clearly 
showing their opinion to be, that what is meant by ordinary high-water mark is not 
so high as the limit of high water at ordinary spring tides. There is, in truth, no 
further authority to guide us; for the question did not arise in either of the cases 
of A.-G. v. Burridge (8) and A.-G. v. Parmeter (4), as to the buildings at Ports- 
mouth. 

In this state of things, we can only look to the principle of the rule which gives 
the shore to the Crown. The principle I take to be, that it is land not capable of 
ordinary cultivation or occupation, which was described by Lorp Hate as generally 
dry and maniorable, and so it is in the nature of unappropriated soil. Lorp Hate 
gives as his reason for thinking that lands only covered by the high spring tides do 
not belong to the Crown, that such lands are for the most part dry and maniorable; 
and, taking this passage as the only authority at all capable of guiding us, the 
reasonable conclusion is, that the Crown’s right is limited to land which is, for the 
most part, not dry or maniorable. The learned judges whose assistance I had on 
this very obscure question, point out that the limit indicating such land is the line 
of the medium high tide between the springs and the neaps; all land below that line 
is more often than not covered at high water, and so may justly be said, in the 
language of Lorp Hate, to be covered by the ordinary flux of the sea. This cannot 
be said of any land above that line; and, I therefore concur with the able opinion of 
the judges, whose valuable assistance I had, in thinking that that medium line must 
be taken as the boundary of the right of the Crown. 


Order accordingly. 
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SAVERY v. KING AND ANOTHER 


[Housst or Lorps (Lord Cranworth, L.C., Lord Brougham, and other Peers), 
February 14, 15, 18, 19, 21, 22, May 9, 1856] 


[Reported 5 H.L..Cas. 627; 25 L.J.Ch. 482; 27 L.T.0O.8. 145; B 
2 Jur.N.S. 503; 4 W.R. 571; 10 E.R. 1046] 


Undue Influence—Parent and child—Gift by son to father without consideration— 
Need for son to have independent advice—Proof of absence of inducement. 
Where a son, after recently attaining his majority, makes over property to his 

father without consideration or for an inadequate consideration, the court 
expects that the father will be able to justify what has been done, and to show © 
that the son was really a free agent, that he had adequate independent advice, 

that he was not taking an imprudent step under parental influence, and that he 
perfectly understood the nature and extent of the sacrifice he was making, and 

that he was desirous of making it. Although where, when an eldest son comes 

of age, an arrangement is made of the family property for the personal benefit 

of its members, a court of equity does not nicely scan its terms, or inquire ]) 
whether each party has had a due share of benefit, yet such a doctrine does not 
apply where the whole arrangement consists in a transaction by which a son, 
without consideration, gives up valuable rights to his father. Undoubtedly a 

son may give up all or any portion of his property to his father without con- 
sideration, but it is then incumbent on the father accepting such a benefit to 
satisfy the court before which the transaction is impeached that the son fully fq 
understood what he was doing, that no artifice or contrivance was made use of 

to induce him to do the act complained of, and that the son had competent 
means of forming an independent judgment. 


Solicitor—Duty to client—Sale of property by client to solicitor—Duty of solicitor 

to disclose all material facts—No advantage to be taken of solicttor’s position— 

Utmost value to be given for property—Action by client independent of F 

solicitor’s influence—Duty more onerous where client young person. 

Where a solicitor purchases or obtains a benefit from a client, the court 
expects him to be able to show that he has taken no advantage of his profes- 
sional position—that the client was so dealing with him as to be free from the 
influence which a solicitor must necessarily possess, and that the solicitor has 
done as much to protect his client’s interest as he would have done for a G 
stranger. This duty exists on the part of the solicitor in all cases where he 
is dealing with any client, but when the client is a very young man, who has 
just obtained his majority and is so far unemancipated as to be still living 

under his father’s roof as part of his family, the duty is, if not stronger, at all 
events more obvious. In the case of the sale of property to a solicitor the 
solicitor who purchases is bound to show that he has put his client in a situa- H 
tion to act independently of his influence. He must, to use the words of 
Lorp Expon in Gibson v. Jeyes (1) (1801), 6 Ves. at p. 271, be able “‘to prove 
that his diligence to do the best for the vendor has been as great as if he was 
only an attorney dealing for that vendor with a stranger.’’ To sustain his 
purchase he must show, not only that he gave the utmost value for the property, 
but further that none of the circumstances likely to influence the vendor or I 
other interested party in his determination to concur or not to concur in the 
sale was kept from him. 


Notes. Referred to: Barnard v. Hunter (1856), 28 L.T.O.8. 152; Turner v. 
Collins (1871), 7 Ch. App. 834, n.; Pisani v. A.G. for Gibraltar, [1874-80] All 
E.R.Rep. 975; Allcard v. Skinner (1887), 36 Ch.D. 145; Hoblyn v. Hoblyn (1889), 
60 L.T. 499: De Witte v. Addison (1899), 80 L.T. 207; Moody v. Cox and Hatt 
(1917), 116 L.T. 740. 
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A As to undue influence, see 17 Hauspury’s Laws (8rd Edn.) 672 et seq.; and for 
cases see 12 Dicest (Repl.) 110 et seq. As to transactions between solicitor and 
client, see 36 Hauspury’s Laws (8rd Edn.) 85 et seq.; and for cases see 43 DicEst 
(Repl.) 80 et seq. 


Cases referred to: =a; , 
B (1) Gibson v. Jeyes (1801), 6 Ves. 266; 31 H.R. 1044, L.C.; 43 Digest (Repl.) 85, 
731. 


Appeal by the defendant in the action from a decree of Stuart, V.-C., made on 
a bill filed by one of the respondents by which he sought to have set aside a mortgage 
of a certain estate and also its subsequent sale. 


Sir Richard Bethell, Q.C., and Willcock, Q.C., for the appellant. 
C Bacon, Q.C., Follett, Q.C., Malins, Q.C., and Nicholls for the respondents. 


Their Lordships took time for consideration. 


May 9, 1856. LORD CRANWORTH, L.C., delivered an opinion in which he 
said: This was an appeal against a decree of Sruart, V.-C., by which he set aside 

a mortgage created by the respondent Richard King, and a subsequent sale of the 

D property included in the mortgage. Savery, the defendant in the action, appealed. 
The respondent Richard King is the elder son of the other respondent John King. 
Under the will of Richard King, who died in 1811, the respondent John became 
tenant for life of an estate in Devonshire called Fowelscombe, with remainder to 
his first and other sons in tail male, with remainder to Richard King, a brother of 
the respondent John, for his life, with remainder to his issue male, with remainder 

E over. The respondent John had issue, two sons and a daughter, the respondent 
Richard being the elder son. He attained the age of twenty-one on Mar. 7, 1835. 
Mr. Savery, the appellant, at the time when Richard attained his majority, was and 
had for many years been the friend and confidential family solicitor of the respon- 
dent John, who was then largely indebted to him for money lent to and business 
done for him. In order to secure the money so due to him, Mr. Savery had a 

F mortgage of the life interest of John in the Fowelscombe estate, and also a number 
of policies of insurance, eleven in all, effected on the life of John at various dates, 
beginning in April, 1829, and ending in September, 1834. The sum due, or alleged 

to be due, from John King to Savery in March, 1835, was £9,667. The principal 
sums secured by the policies amounted to £8,700 only, and so did not cover the 
whole demand. The premiums payable on the policies amounted to an annual 
G sum of £312 4s. 9d., which premiums, as well as the principal money due to Savery 
and the interest, were charged by the mortgage on the life-estate of John. Pre- 
viously to April 9, 1835, it was agreed between the respondents John and Richard 
and the appellant that the respondent Richard should charge the inheritance of the 
Fowelscombe estate with a sum of £10,000, in consideration of the £9,667 then due 
from the respondent John, and a further sum of £388 to be then advanced by the 
H{ appellant to the respondents. It was stipulated that the rate of interest on the debt, 
which had up to that time been payable at 5 per cent., should be reduced to 4 per 
cent., and that the policies should be assigned by the appellant to the respondent 
Richard for his own use. This arrangement was carried into effect, first by a 
disentailing deed executed by John and Richard, dated April 7, 1835, whereby 
Richard's remainder in tail was converted into a remainder in fee; secondly, by 

J indentures of lease and release, dated April 6 and 7, 1835, whereby John and 
Richard, in consideration of the sum of £9,667 16s. 8d. so due from John, and of a 
further sum of £332 3s. 4d. then alleged to be advanced by Savery to John and 
Richard, conveyed the Fowelscombe estate to Savery and his heirs by way of mort- 
gage, to secure £10,000 and interest at 4 per cent. with a power of sale; and, 
thirdly, by an indenture dated April 8, 1835, whereby Savery assigned the policies 
to Richard, and John covenanted with him to pay the premiums, but that covenant 
was not secured by any charge on the real estate. After this mortgage had been 
completed, the two respondents raised from time to time various sums on mortgage 
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or charge of their equity of redemption, amounting in the whole to £6,855; and 
the money so raised, or a considerable part of it, was employed in the purchase of 
some property in Hampshire, which was conveyed to the respondent Richard with 
the concurrence of his father. 

In the latter part of 1838 the respondents agreed with Savery to sell to him the 
Fowelscombe estate for a sum of £23,700, out of which all the mortgages and 
charges were to be satisfied, and this agreement was carried into effect by deeds of 
lease and release, dated Mar. 21 and 22, 1839, whereby the respondents joined in 
conveying the property to the appellant in fee, in consideration of the above-men- 
tioned sum of £23,700. On Mar. 1, 1847, the respondent Richard filed his bill 
against Savery and his father for the purpose of setting aside, so far as relates to 
his interest, as well the original mortgage of April, 1885, for £10,000 as also the 
subsequent sale in 1839 on the ground that his concurrence had been obtained by 
the undue influence of the respondent John his father, and of the appellant Savery 
the family solicitor. The vice-chancellor, by whom the case was heard, made a 
decree in favour of the plaintiff, Richard King, setting aside both the mortgage and 
the subsequent sale. The appellant Savery, being dissatisfied with that decree 
has brought it by way of appeal before your Lordships’ House. 

It is hardly necessary to say that where any person seeks the aid of a court of 
equity to enable him to get rid of the effect of deeds which he has executed, the 
burden of proof is on him to make out a case for such intervention. The question 
here is, whether the respondent, Richard King, has made out such a case—that is, 
whether the circumstances, first in the mortgage and afterwards in the sale, were 
such as entitle him to treat what was done as a fraud or imposition, and so not 
binding on him. The doctrine of equity on this head is well established. The 
legal right of a person, who has attained the age of twenty-one, to execute deeds 
and deal with his property is indisputable. But where a son, recently after attain- 
ing his majority, makes over property to his father without consideration, or for 
an inadequate consideration, a court of equity expects that the father will be able 
to justify what has been done, and to show that the son was really a free agent, 
that he had adequate independent advice, that he was not taking an imprudent step 
under parental influence, and that he perfectly understood the nature and extent 
of the sacrifice he was making and was desirous of making it. So again, where a 
solicitor purchases or obtains a benefit from a client, a court of equity expects him 
to be able to show that he has taken no advantage of his professional position— 
that the client was so dealing with him as to be free from the influence which a 
solicitor must necessarily possess—and that the solicitor has done as much to pro- | 
tect his client’s interest as he would have done for a stranger. This duty exists on 
the part of the solicitor in all cases where he is dealing with any client, but, of 
course, when the client is a very young man who has only just attained his majority 
and is so far unemancipated as to be still living under his father’s roof as part of 
his family, the duty is, if not stronger, at all events more obvious. 

What is here contended for is (applying ourselves first to the mortgage), that it 
was obtained from the respondent Richard, the plaintiff below, by the two defendants 
below, in violation of both these principles—that, in order to suit the purposes of 
the father and of the solicitor, the son was induced by them within a month after 
he came of age to burden his inheritance with a mortgage to the amount of nearly 
half the value of the estate, for which he received no consideration whatever, and 
that he did this without having the benefit of any adequate independent advice 
to explain to him the consequences of what he was doing, and fairly to put him on 
his guard. That he received no consideration for his concurrence in the mortgage 
is clear, for it was made to secure a debt contracted by his father for his own pur- 
poses, before the son attained his majority. It is true indeed that this debt 
amounted to only £9,667 16s. 8d., whereas the mortgage was for £10,000, and the 
difference £332 3s. 4d. is stated on the face of the deed to have been paid to the 
father and the son. But no evidence was given tending to show that any part of 
this sum actually came to the hands of the son. The reasonable inference is, that 





H.L.] SAVERY v. KING (Lorp Cranworta, L.C.) 949 


it did not—moré especially as in the deed of April 8, whereby the policies were 
assigned, the whole £10,000 is stated to be the proper debt of the father. Then it 
was contended that part of the arrangement was, that the interest on the father’s 
debt, which had theretofore been paid at the rate of 5 per cent., should be reduced 
to 4 per cent. This would be a saving of £100 per annum to the father, and, as the 
son made part of his father’s family, it was argued that this was a substantial benefit 
to him as well as to his father. This, however, cannot be treated as a valuable 
consideration for the son, for the father was under no obligation to continue him 
as part of his family, and though, where, when an eldest son comes of age, an 
arrangement is made of the family property for the personal benefit of its members, 
a court of equity does not nicely scan its terms, or inquire whether each party has 
had a due share of benefit, yet such a doctrine does not apply where the whole 
arrangement consists in a transaction by which the son, without consideration, gives 
up valuable rights to his father. I must not be understood as questioning the 
position that a son may give up all or any portion of his property to his father 
without consideration. Undoubtedly he may do so. But then it is incumbent on 
the father accepting such a benefit to satisfy the court before which the transaction 
is impeached that the son fully understood what he was doing, that no artifice or 
contrivance was made use of to induce him to do the act complained of, and that 
the son had competent means of forming an independent judgment. The father 
is bound to make this out. 

This brings us to the second point—has the appellant made out that in this case 
the respondent Richard had the means of thus forming an independent judgment? 
In order to come to a just conclusion on this point, we must look to the facts as 
disclosed by the pleadings and evidence in the cause. Richard attained his majority 
on Mar. 7, 1835. At that time Mr. Savery was on a visit at the house of John 
King, the father, in Hampshire. His visit commenced on or about Feb. 21, and 
he returned home to Modbury, in Devonshire, two days after Richard had come of 
age, namely, Mar. 9. On the Saturday following his return, namely, on Mar. 14, 
Mr. Savery wrote a letter to Mr. Shortland, a gentleman at the Bar in London, 
whom it appears Mr. Savery was in the habit of consulting and employing as his 
conveyancing counsel, and in that letter occur these words : 


‘‘T will send you instructions for King’s recovery deeds early in next week, and 
must claim your early attention to them.”’ 


On the same day he wrote to Mr. King, the father, the following letter on which 
much reliance has been placed : 


‘‘My dear Sir, I have this day looked into your uncle’s will, and I find the 
Fowelscombe property is settled to you for life, and to your sons in tail male, 
and in case of your having no male heir, or such dying under age, or in your 
lifetime without a recovery being suffered, the property goes off to Richard 
King’s family. I should, therefore, advise that you and Richard should with- 
out loss of time (if he be of age) join in suffering a recovery, which would enable 
him at once (subject to your life interest) to give the property by will to his 
brother or sister, or to do in fact what he pleased with it. This, you under- 
stand, will effectually prevent the property going away from his sister, in case 
his brother John and himself should die unmarried and without issue. In case 
of Richard’s death in your lifetime without a recovery, and John’s dying under 
age, the sister could not possess the property, and I think it, therefore, most 
desirable the recovery should be suffered immediately. The uses of this recovery 
may be as you and Richard think proper, that is to say, either settle to you 
for your life (as is now the case), with remainder in fee simple to Richard after 
your death, thereby barring all risk of the property going away from the family 
to Richard King’s family, and in this case the insurance on your life must be 
kept up by you as now done to secure the sum due from you at your death, or 
the uses may be declared to secure the sum on the property, and subject thereto 
in fee to Richard, and in this way you may keep up the insurance, so as to 
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secure the whole sum again at your death to Richard, and thereby save in interest 
about £100 per annum. This will be the least expensive mode of proceeding, 
and be more desirable to all parties. As to the sale of the estate, you are quite 
aware that it is a most desirable property; and although the money would give 
a large income, I confess, were I you and Richard, I should be more inclined 
to keep it, and if you come to the above arrangement I see no reason why you 
should not do so. However, the recovery being suffered, you and Richard can 
then do as you both think best; but, as this is of consequence to your family, 
I do advise most strenuously that no time be lost to secure the property. Life 
is very uncertain, and the death of the two boys in your lifetime without a 
recovery, would leave Mrs. and Miss King deprived of that estate which is now 
in your and his power to avert. I write this with a view only to the benefit 
of your family, and I hope you will both give it your best consideration.”’ 


There is some difficulty in reconciling those two letters. That to Mr. King would 
lead to the inference that neither the recovery, nor, of course, the mortgage, had 
then been agreed on. Yet Savery’s letter to Mr. Shortland refers to the recovery 
as something already agreed on, as to which, apparently, there had been previous 
correspondence between them. I find it impossible not to come to the conclusion 
that the recovery had been agreed on between Mr. Savery and Mr. John King, the 
father, during the visit of the former in Hampshire, and that the letter of Mar. 14 
was written to the father in order that it might be shown by him to his son with 
the view of obtaining his concurrence to a course thus recommended by Savery. 

The question, however, so far as it relates to the recovery, is not important, 
except as it may throw light on the mortgage, which accompanied or followed it. 
What we have to decide is whether, in concurring in the mortgage, Richard had all 
the protection which, as against his father and his legal adviser, he was entitled to— 
whether, before Richard had so bound his inheritance, he had been duly and 
properly put on his guard as to the nature and consequences of what he was doing, 
‘go as to enable him to act independently and free from the influence of his father 
and the family solicitor. That he had no such independent advice previously to 
the preparation of the deeds is plain. What is the evidence as to the intermediate 
period, that is, the time which elapsed after Mr. Savery had left Hampshire on 
Mar. 9, and given instructions to Mr. Shortland, and April 9, when the deeds were 
executed? It appears that when Mr. Shortland sent the drafts of the deeds to Mr. 
Savery, they were accompanied by a letter dated Mar. 28, in which occurs the 
following passage : 


‘As the son gives up so much without any apparent consideration, it will be 
necessary for you to have evidence within your power to show that no undue 
influence was exercised by his father, but that he (the son) fully understands 
what he is about, more particularly as the money is due to you, and you are, 
I presume, the family solicitor.”’ 


At, or very soon after this time, Richard King and his father were on a visit to 
Thomas King, the uncle of Richard. He resided at Huish, which is four or five 
miles distant from Modbury, where Mr. Savery resided and carried on his business. 
Mr. Savery tells us in his answer, that on April 8, while Richard and his father 
were visiting Thomas, he communicated to Richard the advice which he had re- 
ceived from Mr. Shortland, and that Richard thereupon desired him to send the 
drafts of the proposed deeds to Mr. Kelly, a solicitor residing at Modbury, which 
direction was accordingly complied with. Mr. Savery says that he at the same 
time explained to Richard the nature of the transaction, and that on or about that 
same day it was arranged that on April 7 the deeds should be executed. 

The draft of the mortgage deed, having been in conformity with the directions 
of Richard submitted to Mr. Kelly, was returned by him to Mr. Savery, approved, 
on behalf of Richard, and all the deeds were then engrossed, in order that they 
might be executed on April 7, at the office of Mr. Savery, at Modbury. On that 
day, John and Richard King came to Mr. Savery’s office, where Mr. Kelly also 
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attended. Mr. Kelly was at that time an entire stranger to Richard King, and the 
account he gives of what then took place is as follows. He says: 


‘What took place, as near as I can recollect, is as follows: The draft of the 
mortgage deed had been previously submitted to me for approval on behalf of — 
Mr. Richard King, and, as far as the contents of the deed went, I saw nothing 
objectionable, and I had returned the same to Mr. Savery approved; but at my 
introduction to the plaintiff at Mr. Savery’s office, never having seen him be- 
fore, I thought it but fair, as he was a very young man, only having attained 
majority a few weeks previously, to inquire of him if he was aware that the 
effect of the business then in progress would deprive him of his reversionary 
estate in the Fowelscombe property, which, but for this, he would become 
entitled to at the death of his father. To this he replied that he was not aware 
that such would be the effect.”’ 


It was said in the argument that that was a misrepresentation of Mr. Kelly’s, and 
so, no doubt, to a certain extent it was. It did not deprive him of the estate, but 
it would deprive him of the estate to the extent of £10,000. Mr. Kelly goes on to 
say: 
“I then told him, as I was a total stranger to him, I declined to take upon 
myself the responsibility of advising him to execute the deeds, and advised him 
to consult his uncle, Mr. Thomas King, of North Huish, or Mr. Baron, a solici- 
tor at Plymouth, who I knew had been solicitor for some years to parts of his 
family. Previously to the above conversation, I and the plaintiff had retired 
into another room alone. None of the deeds were executed on that day. I 
considered my office as solicitor to Mr. Richard King ceased from that time, and 
with it my responsibility as to the whole of the transaction both as to the mort- 
gage and disentailing deeds; and if they were afterwards attested by me, they 
were so merely as a witness, and not as a responsible adviser of any of the parties. 
... | understood the reason for calling on the plaintiff to execute the disentail- 
ing deed was for the purpose of giving the defendant Servington Savery a mort- 
gage in fee of the Fowelscombe estate, instead of the subsisting mortgage of 
the defendant, John King’s life-interest for, I believe, £10,000, in order to 
save the expense of keeping up life insurances for the security of the mortgagee. 
Some allusion was made to policies of insurance effected on the life of John 
King, but I never saw any deed or deeds in relation thereto, nor had I any 
draft of assignment sent to me to peruse on behalf of Richard King.”’ 


Mr. Savery stated that, according to the suggestion of Mr. Kelly, he gave the deeds 
to Richard, that is, the mortgage-deed and the disentailing deed, in order that he 
might show them to his uncle Thomas King. ‘Two days later, namely, on April 9, 
John and Richard went to stay with Mr. Savery on a visit, Richard bringing with 
him the deeds, which were then executed. 

On these facts can your Lordships say that due protection was thrown around 
Richard King; that the various suggestions which would occur to the minds of men 
of mature age and businesslike habits as to the prudence of the course which he 
was about to take had been fairly presented to his mind, and that, nevertheless, 
he chose, for the purpose of relieving or assisting his father, to burden his inherit- 
ance in favour of Mr. Savery with the £10,000 due to him from the father? It is 
impossible to answer this question in the affirmative. The burden of proof is on 
the father and Mr. Savery. What passed between Thomas King, the uncle, who 
is now dead, and his nephew, cannot be ascertained. Mr. Savery says that Richard 
told him his uncle saw no objection to the disentailing deed or to the mortgage, 
and he adds his belief that the uncle advised him to consult Mr. Andrews, a solicitor 
of eminence, on the subject. This advice was not followed, for though Mr. Andrews 
was consulted, nothing was laid before him for his opinion except the disentailing 
deeds, and even they were not submitted to him till on the evening of the 18th, 
which was after they had been executed. The only independent advice, therefore, 
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which Richard had was that of Mr. Kelly, who declined all responsibility, and 
referred him to his uncle, and of the uncle, whose advice as to consulting Mr. 
Andrews was not followed. I think it clear, therefore, that this transaction of the 
mortgage is one which, according to the principles guiding courts of equity on such 
subjects, could not be sustained. 

The next question is whether, though not originally binding, it was afterwards 
made valid and obligatory by the conduct of Richard, who alone could impeach it? 
It was argued that he, by his subsequent dealing with the property, had cured any 
defects existing in the original mortgage. As to his dealings with the property 
after the mortgage, his acts consisted in having concurred with his father in raising 
several sums of money, amounting to between £6,000 and £7,000 by way of charge 
on the equity of redemption, and, secondly, in selling the whole to Mr. Savery. 
With respect to the sums so raised by way of charge, the decree does not impeach 
them, and the question, so far as relates to them, is not whether they are valid, but 
assuming them, as the decree assumes them to be, good and effectual charges, 
whether the concurrence of Richard in them prevents him from disputing the original 
mortgage for £10,000? I am of opinion that they had no such operation, for at the 
time of their creation Richard evidently laboured under the same ignorance with 
respect to his rights in relation to the first mortgage as he was under in April, 1835. 
Even if he had, at the several times when these subsequent charges were created, in 
express terms ratified the original mortgage, such ratification would have been of 
no avail unless it could be shown that he had on those occasions the means of 
forming an independent judgment which he had not at the time of the original 
transaction. In fact, however, he had no other advice or assistance than that of his 
father and Mr. Savery. These additional charges were all made two or three 
years after the time when he attained his majority, and while he continued to live 
under his father’s roof as part of his family. The same principles which impeach 
the mortgage itself must destroy also the effect of any subsequent confirmations 
made in the same absence of independent advice and assistance. Just so as to the 
sale. Supposing for the present that the sale itself, like the charges subsequent to 
April, 1835, is to be deemed valid, yet it cannot, for the reasons I have indicated, 
have any effect in setting up the original mortgage. Richard had no intention, 
when he concurred in the sale, to cure any defect in the mortgage. He was not aware 
that any such defect existed, and he had no more professional or independent advice 
than that which he had on the former occasions. I see, therefore, no reason to 
think that the invalidity of the original mortgage was cured by any of Richard’s 
subsequent dealings with the property. 

This, therefore, brings me to the next question, which relates, not to the mort- 
gage, but to the sale made in the autumn of 1838, and carried into effect by the 
deeds of Mar. 21 and 22, 1839. This, it will be observed, was a sale by the father 
and son, who together were owners of the fee (subject, of course, to the charges), 
to Mr. Savery their common solicitor. In such a transaction the solicitor who 
purchases is bound to show that he has put his clients in a situation to act inde- 
pendently of his influence. He must, to use the words of Lorp Epon, in Gibson 
v. Jeyes (1) (6 Ves. at p. 271), be able . 


“to prove that his diligence to do the best for the vendor has been as great as 
if he was only an attorney dealing for that vendor with a stranger.” 


Here several attempts had been made to sell the estate by auction and by private 
contract. The sum given by Mr. Savery was £23,700, which was more than had 
been offered by any other person. If the question had turned on the point whether 
he had done the best for his client, whether, in short, he had complied with the rule 
as laid down by Lorp Expon, I am much disposed to think that he had. But, in 
truth, the question here does not depend on any such doctrine. This sale cannot 
stand against Richard, because it was made by him without his having been made 
aware that the original mortgage was invalid. He concurred in the sale of what, 
from the conduct of Mr. Savery, he had been led to suppose was a reversionary 
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interest in an estate worth only £23,700, and burdened to the extent of £20,000 
or thereabouts. He was under a pressing necessity of obtaining an immediate 
sum of £30,000 to enable him to marry, and with that object in view, he might well 
consent to a sale to which, if he had known that as against him the charges were 
only £6,000 or £7,000, he never would have acceded. Mr. Savery, in order to 
sustain his purchase, must show, not only that he gave the utmost value for the 
estate, but further that none of the circumstances likely to influence Richard in his 
determination to concur or not to concur in the sale were kept from him—that he 
was aware of the invalidity of the mortgage so far as he was concerned, and so 
knew the real nature and extent of his interest. It is obvious that this was not the 
case. Mr. Savery had by his conduct led Richard to believe that his interest was 
much less than it really was. He cannot, therefore, set up against him a sale which 
but for the erroneous impression thus created never might have been made. I am, 
therefore, of opinion that neither the sale nor the mortgage can stand so far as 
Richard is concerned. 

The only remaining question is as to the terms on which relief ought to be given. 
With respect to the mortgage, it is plain that Richard must, as far as possible, put 
Mr. Savery in the condition in which he would have been if no such mortgage had 
been made and if his security had rested solely on the life-estate of the father, and 
the several policies of insurance. [To effect this Hrs Lorpsurp said that the vice- 
chancellor’s decree would be varied with regard to certain matters. | 


LORD BROUGHAM concurred. 
Decree varied. 


FOLEY v. FLETCHER AND ANOTHER 


[Court oF Excueguer (Pollock, C.B., Bramwell, Watson and Channell, BB.), 
November 17, 1858] 


[Reported 3 H. & N. 769; 28 L.J.Ex. 100; 33 L.T.O.S. 11; 
22 J.P. 819; 5 Jur.N.S. 342; 7 W.R. 141; 157 E.R. 678) 


Income Taxr—Annual payment—lIiability to tar—Sale of asset-——Purchase money 
payable by instalments. 

Contract—Time of performance—Payment of money—Payment to be made on 
appointed day—Interest computed from such day to be paid if principal 
not paid within one month of appointed day. 

The plaintiff sold her interest in certain lands to the defendants. Part of 
the purchase money was paid on completion, and the defendants covenanted to 
pay the balance by equal half-yearly payments over thirty years on the days 
appointed in the conveyance, and, in case of non-payment of an instalment 
upon the appointed day or within one month thereafter, to pay interest on the 
instalment computed from the day appointed for payment. The defendants 
having fallen into arrear, the plaintiff instituted this suit claiming payment of 
several instalments. As regards one such instalment less than a month had 
elapsed after the day appointed for payment thereof and before the commence- 
ment of the suit. 

Held: (i) the instalments were not liable to income tax, not being 
“annuities, yearly interest of money or other annual payments’’ within s. 102 
of the Income Tax Act, 1842, and the defendants were not entitled to make 
any deduction in respect of tax; and (ii) the covenant for payment had to be 
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construed together with the proviso relating to non-payment, with the result 
that no suit ought to be commenced for the payment of an instalment until 
one month had elapsed from the day appointed for payment thereof. 


Notes. The Income Tax Act, 1842, and the Income Tax Act, 1853, have been 
repealed. See now the Income Tax Act, 1952, ss. 122, 1283, as amended. This 
case establishes that income tax is only to be charged on payments that are 
properly income, and not on capital. payments that happen to be made annually; 
this distinction between income and capital payments is fundamental to the law 
of income tax. 

Applied: Scoble v. Secretary of State in Council for India, [1903] 1 K.B. 494. 
Distinguished: Chadwick v. Pearl Life Insurance Co., [1905] 2 K.B. 507; Delage 
v. Nugget Polish Co. (1905), 92 L.T. 682. Considered: Hast Indian Rail. Co. v. 
Secretary of State in Council of India (1905), 92 L.T. 495; Jones v. I.R.Comrs., 
[1920] 1 K.B. 711. Applied: Perrin v. Dickson, [1929] All E.R.Rep. 685. Con- 
sidered: Boyce v. Whitwick Colliery Co., [1934] All E.R.Rep. 706; I.R.Comrs. 
v. Ramsay, [1985] All EX.R.Rep. 847; Dott v. Brown, [1986] 1 All E.R. 548; 
Sothern-Smith v. Clancy, [1941] 1 All E.R. 111; Vestey v. I.R.Comrs., I.R.Comrs. 
v. Vestey, [1961] 3 All E.R. 978. Referred to: Horton v. Sayer (1859), 29 L.J.Ex. 
28; Direct United States Cable Co. v. Anglo-American Telegraph Co. (1877), 2 
App. Cas. 394; City of London Contract Corpn. v. Styles (1887), 2 Tax Cas. 239; 
Clerical, Medical and General Life Assurance Society v. Carter (1888), 21 Q.B.D. 
339; Secretary of State in Council of India v. Scoble, [19038] A.C. 299; Surbiton 
U.D.C. v. Callender’s Cable and Construction Co. (1910), 8 L.G.R. 244; Lord 
Massy v. 1.&.Comrs, (1915), [1919] 2 K.B. 345, n.5 Marl Howe v. 1.8 Compr, 
[1918-19] All E.R.Rep. 1088; Leeming v. Jones (1929), 141 L.T. 472; Brodie v. 
I.R.Comrs. (1933), 17 Tax Cas. 482; Ainley v. Edens (1935), 19 Tax Cas. 303; 
Beck v. Howard de Walden (1940), 84 Sol. Jo. 869. 

As to Case III of Schedule D, see 20 Hatspury’s Laws (8rd Edn.) 245 et seq.; as 
to deductions on making payment, see ibid., 861 et seq.; as to construction of 
revenue statutes, see 86 Hausspury’s Laws (8rd Edn.) 416-418; as to covenant not 
to sue, see 8 Hausspury’s Laws (8rd Edn.) 218; and for cases see 28 Dicest (Repl.) 
167-169. For the Income Tax Act, 1952, ss. 122, 128, 169, 170, see 31 Hats- 
BuRY’s Statutes (2nd Edn.) 112, 116, 162 and 165, respectively. 


Case referred to: 
(1) Re Micklethwait (1855), 11 Exch. 452; 25 LJ.Ex. 19; 156 E.R. 908; 42 
Digest 734, 1571. 


Also referred to in argument : 

Ford v. Beech (1848), 11 Q.B. 852; 17 L.J.Q.B. 104; 1. TOs. 455 12 ee 
$10; 116 E.R. 698, Ex. Ch.; reversed (1846), 11 Q.B. 842; 12 Digest (Repl.) 
563, 4273. 

Taylor v. Hvans (1856), 1 H. & N. 101; 25 L.J.Hx. 269; 27 L.T.0.5. 110; 20 
J.P. 711; 156 E.R. 1134; 28 Digest (Repl.) 167, 670. 

Edmonds v. Eastwood (1858), 2 H. & N. 811; 27 L.J.Ex. 209; 22 J.P. 275; 157 
E.R. 334; sub nom. Edmunds v. Eastwood, 80 L.T.O.S. 3804; sub nom. 
Edwards v. Eastwood, 6 W.R. 331; 28 Digest (Repl.) 142, 541. 

Aloff v. Scrimshaw (1689), 2 Salk. 573; 91 E.R. 482; sub nom. Ayliff v. Scrim- 
shire, Holt, K.B. 619; 1 Show. 46; sub nom. Ayloffe v. Scrimpshire, Carth. 
63; sub nom. Anon., Comb. 128; 12 Digest (Repl.) 564, 4279. 

Thimbleby v. Baron (1838), 8 M. & W. 210; 1 Horn. & H.61-°7 log Sin ie 
150 E.R. 1119; 12 Digest (Repl.) 564, 4281. 

Trott v. Smith (1844), 12 M. & W. 688; 13 L.J.mx. 178; 2 L.T.0.8. 402; 152 
E.R. 1875, Ex. Ch.; 85 Digest (Repl.) 602, 2763. 


Demurrers in an action upon a covenant in a deed, dated Aug. 26, 1854, by 
which the plaintiff and Sir F. E. Scott assigned to the defendants certain build- 


i 


r 





Ex.] FOLEY v. FLETCHER 955 


ings, lands, mines and hereditaments, to undivided moieties in which they were 
respectively entitled. 

The declaration, after alleging that the plaintiff and Sir F. E. Scott had agreed 
with the defendants for the sale to them of the buildings, lands, mines and here- 
ditaments, with the colliery, engines and plant thereon, free from encumbrances, 
at the sum of £99,000, and should be conveyed to William Hatton and William 
Matthews, upon and for the trusts, intents and purposes, and subject to the powers, 
provisoes, agreements and declarations therein contained, stated that it was by 
the indenture witnessed that in pursuance of and part performance of the recited 
agreement, and in consideration of the sum of £6,770 upon the execution of the 
indenture paid to the plaintiff and the said Sir F. E. Scott, in moieties, in part of 
the said purchase sum, and of the further sum of £92,230, the residue of the pur- 
chase sum to be paid to the plaintiff and the said Sir F. E. Scott, their respective 
executors, etc., in moieties by the several instalments and at the several times 
thereinafter expressed, the said Sir F. E. Scott and the plaintiff did grant, etc., 
the said buildings, etc., to the defendants William Hatton and William Matthews, 
their heirs and assigns for ever, upon and for certain trusts, intents and purposes 
in the indenture declared concerning the same. 

The declaration then stated that the defendants did by the same indenture 
covenant with the plaintiff in the following manner: that they or one of them, or 
one of their heirs, etc., should pay to the plaintiff, her executors, etc., the sum 
of £46,115, being the equal half part of the said sum of £92,230, the unpaid 
residue of the said purchase sum of £99,000, in and by the several instalments 
and proportions at the several times, and subject to the provisoes and agreements 
and otherwise in the manner thereinafter expressed (the declaration stated that 
there was a like covenant for payment of Sir EK. Fletcher’s moiety), that is to say, 
the sum of £768 lls. 8d. on every June 24 and Dec. 24 in every year after 1854, 
until and inclusive of Dec. 24, 1884, the first half-yearly instalment to commence 
and to be paid on June 24, 1855, and subject nevertheless to such eventual accelera- 
tion or variation of the time or respective times of payment as was thereinafter 
mentioned and thereinafter described. Further, that in case either of the last- 
mentioned instalments or sums of £768 11s. 8d. lastly thereinbefore covenanted 
to be paid should not be accordingly and fully paid by the defendants, one of 
them, or their or one of their heirs, etc., to the plaintiff and her heirs, ete., upon 
the day or time thereinbefore appointed for the payment thereof, or within one 
calendar month next after the same day, and should not have been previously 
satisfied pursuant to any of the provisoes in the said indenture contained, then 
they the said defendants, or one of them, or their or one of their heirs, execu- 
tors, or administrators, should and would upon demand, or in default of such de- 
mand, then by equal half-yearly payments in each year, well and truly pay unto 
the plaintiff, her executors, administrators or assigns, interest at the rate of £4 for 
every £100 by the year upon the instalment or upon each instalment which for 
the time being should be in arrear and unpaid, or upon such part thereof respec- 
tively as should be so in arrear; and such interest should be computed from June 
24 or Dec. 24 as the case might be, upon which the instalment should have become 
payable, or (as the case might require) should be computed from the then last pre- 
ceding day for payment of interest upon the instalment so in arrear; and that 
every payment thereinbefore covenanted to be made should be so made without 
any deduction or abatement, except in respect of any property or income tax, 
which ought by law to be deducted from such interest. The declaration then 
averred that the times of payment had not been accelerated or varied, and alleged 
that six instalments of £768 were in arrears and unpaid to the plaintiff, and that 
divers half-yearly days of payment, according to the indenture, of interest on the 
said instalments, except the last, elapsed before the suit, yet the defendants had 
not paid, etc. 

The defendants, by their second plea, pleaded, as to so much of the declaration 
as related to the instalment which became due on Dec. 24, 1857, that by the said 
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indenture it was provided and agreed that no instalment or other principal sum 
for the time being payable under or pursuant to the covenant or provisions therein 
contained, should be recoverable or capable of being enforced, nor should any 
proceedings for that purpose be commenced until after the expiration of one 
calendar month from the day upon which the same instalment or sum should 
have become payable under or pursuant to the covenants and provisions therein 
contained, nor should any interest accrue or become payable in respect thereof 
until the expiration of such calendar month. The defendants further said that 
one calendar month from the day upon which the said last-mentioned instalment 
or sum became payable under or pursuant to the covenants and provisions con- 
tained in the said indenture had not expired before the commencement of this suit. 
The defendants also pleaded, by their fourth plea, as to the sum of £236 7s. 8d., 
parcel of the instalments claimed, that in making payment of the said instalments 
respectively, the defendants deducted and retained out of the said instalments 
respectively divers sums of money, amounting in the whole to the said sum of 
£236 7s. 8d., being the amount of the rate of duty which at the times when the 
said instalments respectively became due, was payable under the Income Tax 
Act, 1853, and that by such deduction they were acquitted and discharged of the 
said sum of £236 7s. 8d., under and by virtue of such statute. 
The plaintiff demurred to both pleas, and the defendants joined in demurrer. 
By the Income Tax Act, 1842: 


‘Section 1. There shall be charged, raised, levied, collected, and paid, 
unto and for the use of Her Majesty, Her Heirs and Successors, during the 
term hereinafter limited, the several rates and duties mentioned in the several 
Schedules contained in this Act, and marked respectively A, B, C, D, and EH; 
(that is to Say)... 


SCHEDULE D 

Upon the annual profits or gains arising or accruing to any person residing 
in Great Britain from any kind of property whatever, whether situate in Great 
Britain or elsewhere, there shall be charged yearly, for every twenty shillings 
of the amount of such profits or gains, the sum of seven-pence; and upon the 
annual profits or gains arising or accruing to any person residing in Great 
Britain, from any profession, trade, employment, or vocation, whether the 
same shall be respectively carried on in Great Britain or elsewhere, there shall 
be charged yearly, for every twenty shillings of the amount of such profits or 
gains, the sum of seven-pence : 

And upon the annual profits or gains arising or accruing to any person 
whatever, whether a subject of Her Majesty or not, although not resident 
within Great Britain, from any property whatever in Great Britain, or any 
profession, trade, employment, or vocation exercised within Great Britain, 
there shall be charged yearly, for every twenty shillings of the amount of 
such profits or gains, the sum of seven-pence.”’ 

‘Section 102. Upon all annuities, yearly interest of money, or other annual 
payments, whether such payments shall be payable within or out of Great 
Britain, either as a charge on any property of the person paying the same by 
virtue of any deed or will or otherwise, or as a reservation thereout, or as a 
personal debt or obligation by virtue of any contract, or whether the same 
shall be received and payable half-yearly or at any shorter or more distant 
periods, there shall be charged for every twenty shillings of the annual amount 
thereof the sum of seven-pence, without deduction, according to and under 
and subject to the provisions by which the duty in the Third Case of Schedule 
D may be charged; provided that in every case where the same shall be pay- 
able out of profits or gains brought into charge by virtue of this Act no assess- 
ment shall be made upon the person entitled to such annuity, interest, or 
other annual payment, but the whole of such profits or gains shall be charged 
with duty on the person liable to such annual payment, without distinguishing 
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such annual payment, and the person so liable to make such annual payment, 
whether out of the profits or gains charged with duty, or out of any annual 
payment liable to deduction, or from which a deduction hath been made, 
shall be authorised to deduct out of such annual payment at the rate of seven- 
pence for every twenty shillings of the amount thereof, and the person to 
whom such payment liable to deduction is to be made shall allow such deduc- 
tion, at the full rate of duty hereby directed to be charged, upon the receipt 
of the residue of such money, and under the penalty hereinafter contained, 
and the person charged to the said duties having made such deduction shall 
be acquitted and discharged of so much money as such deduction shall amount 
unto, as if the amount thereof had actually been paid unto the person to whom 
such payment shall have been due and payable; but in every case where any 
annual payment as aforesaid shall, by reason of the same being charged on any 
property or security in Ireland, or in the British plantations, or in any other 
of Her Majesty’s Dominions, or on any foreign property or foreign security, 
or otherwise, be received or receivable without any such deduction as afore- 
said, and in every case where any such payment shall be made from profits 
or gains not charged by this Act, or where any interest of money shall not be 
reserved or charged or payable for the period of one year, then and in every 
such case there shall be charged upon such interest, annuity, or other annual 
payment as aforesaid the duty before mentioned, according to and under and 
subject to the several and respective provisions by which the duty in the Third 
Case of Schedule D may be charged: Provided always, that where any creditor 
on any rates or assessments not chargeable by this Act as profits shall be en- 
titled to such interest, it shall be lawful to charge the proper officer having 
the management of the accounts with the duty payable on such interest, and 
every such officer shall be answerable for doing all acts, matters, and things 
necessary to a due assessment of the said duties, and payment thereof, as if 
such rates or assessments were profits chargeable under this Act, and such officer 
shall be in like manner indemnified for all such acts, ag if the said rates and 
assessments were chargeable.”’ 


By s. 40 of the Income Tax Act, 1853: 


‘‘Every person who shall be liable to the payment of any rent, or any yearly 
interest of money, or any annuity or other annual payment, either as a 
charge on any property or as a personal debt or obligation by virtue of any 
contract, whether the same shall be received or payable half-yearly or at any 
shorter or more distant periods, shall be entitled and is hereby authorised, 
on making such payment, to deduct and retain thereout the amount of the 
rate of duty which at the time when such payment becomes due shall be 
payable under this Act, that is to say, sevenpence, sixpence, or fivepence, as 
the case may be, for every twenty shillings of such payment; and the person 
liable to such payment shall be acquitted and discharged of so much money 
as such deduction shall amount unto, as if the amount thereof had actually 
been paid unto the person to whom such payment shall have been due and 
payable; and the person to whom such payment as aforesaid is to be made 
shall allow such deduction, upon the receipt of the residue of such money, 
under pain of forfeiting the sum of fifty pounds for any refusal so to do: Pro- 
vided always, that no tenant or occupier of any property chargeable under 
Schedule A of this Act shall be entitled to deduct or retain out of the rent 
thereof any greater sum than the amount of the duty which shall have been 
assessed and charged upon or in respect of such property, and actually paid 
by such tenant or occupier.’’ 


Atherton, Q.C., and Gray for the plaintiff. 
Phipson for the defendants. 


POLLOCK, C.B.—-I am of opinion that on the demurrer to the second plea, 
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the judgment of the court ought to be for the defendants; but for the plaintiff on 
the fourth plea. 

The demurrer to the second plea raises a question ag to what is the effect of a 
covenant for payment of a sum of money on a day certain, with a proviso that no 
action shall be brought for its recovery until the expiration of a month from the 
day of payment; whether the proviso ought to be read with the covenant, so as 
to make an action premature which is brought after the day of payment but before 
the expiration of the month. The covenant is mixed up with the proviso in the 
deed itself. The defendants covenant that they will pay, or cause to be paid, to 
the plaintiff £46,115, being a moiety of the purchase-money ‘‘in and by the several 
instalments and proportions, at the several times and subject to the provisoes and 
agreements and otherwise in the manner thereinafter expressed.’’ The covenant, 
therefore, by the express words of the deed, must be taken with the proviso, con- 
strued with, and qualified by, the proviso. The result of so reading the whole 
together is, that there is an extension of the time for one month beyond the 
nominated day of payment. The provision for interest, making the payment free 
of interest when made within the month, renders this more clear, because by 
its effect interest is to become due only after default has been made in paying 
within the month after the days named; and the stipulation that where interest 
has become due it shall be calculated from the original day on which the money 
was payable was probably resorted to with a view to establish a species of penalty; 
and it furnishes a very good reason for the making of a separate covenant and 
proviso, as a means of accomplishing that purpose. The result is, that the pay- 
ment is sufficient, provided it be made within the month, and no action can be 
brought until the expiration of that month. Therefore, our judgment on that plea 
must be for the defendants. 

But our judgment on the fourth plea ought to be for the plaintiff. That question 
is whether the periodical payment of instalments, provided for by the deed men- 
tioned in the declaration, constituted an annuity or annual payment liable to 
assessment to the income tax by virtue of any of the Acts imposing that duty. 
I am of opinion that it is not. The statutes referred to in the argument have 
both of them substantially the same title, namely, ‘‘An Act for granting to Her 
Majesty duties on profits arising from property, professions, trades and offices.”’ 
The first Act, the Income Tax Act, 1842, has five schedules, in which are specified 
the income which shall be liable to the duty. Schedules A and B provide for the 
annual value of lands, tenements, hereditaments or heritages; C for profits arising 
from annuities, dividends and shares of annuities, payable out of any public 
revenue; D for annual profits or gains arising or accruing to any person residing 
in Great Britain from any kind of property whatever, and annual profits or gains 
accruing to any person, although not resident within Great Britain, from any 
property whatever in Great Britain; Ei for every office or employment of profit, 
and every annuity, pension or stipend, payable by Her Majesty or out of the public 
revenue of the United Kingdom, except annuities before charged to the duty 
under Sched. C. These are all matters liable to the tax. 

The question now is whether, when upon the sale of an estate for £99,000, it is 
stipulated that the purchase-money shall be paid £6,000 or £7,000 of it down, and 
the rest by annual payments extending over a considerable number of years, such 
payments are annual profits, and therefore liable to the duty? It has been con- 


tended that it is an annual profit because the effect of the protracted period of - 


payment, when taken in connection with the value of money, shows that the real 
value of the estate was some £23,000 or £30,000, and that the difference between 
that amount and the £99,000 is the profit which that real value, if paid over to the 
seller, would have produced during the period over which the payments have 
extended; and, therefore, to that extent, the payments are profit, and are payments 
of an annuity; and inasmuch as it is the fault of the plaintiff that she has so 
mixed up profit with capital that the one cannot be distinguished from the other, 
the consequence must fall upon herself; like the case of a person who has mixed 
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his corn with the corn of another. Therefore, as the plaintiff claims part as profit, 
the court must say all is assessable as profit, because we cannot distinguish how 
much of it is capital. 

There are several answers to this. First, there is nothing on the record to 
justify the assertion that the property was not worth a great deal more than 
£99,000. There is nothing to show that protracting the time for payment was 
not a matter of mere indulgence to the purchaser. Then, even if we could specu- 
late and should come to the conclusion that a great part of the annual payment 
was in respect of the time of payment of all being postponed, still we should have 
no authority to say that they were payments substantially within the Act, merely 
because some profit may be mixed up with it. No doubt the annual payment is 
to the amount of one-half a payment of money properly due as capital, and not 
profit or interest. 

Then it was said, admitting that, still so much of the annual payment as is 
interest—that is, the surplus beyond what is strictly purchase-money—is assess- 
able. But there ig no provision in the statute to that effect. I cannot say that 
capital is liable to the duty, because it is in the company of profit. The section 
principally relied on is 102 of the Income Tax Act, 1842. That section imposes 
the duty upon all 


“annuities, yearly interest of money, or other annual payments, whether such 
payments shall be payable within or out of Great Britain, either as a charge 
on any property of the person paying the same by virtue of any deed or will, 
or otherwise, or as a reservation thereout, or as a personal debt or obligation 
by virtue of any contract, and whether the same shall be received half-yearly, 
or at any shorter or more distant period.”’ 


If these terms are to be applied to this. case merely because we find the words 
‘annual payments,’’ payable ‘‘as a personal debt or obligation by virtue of any 
contract,’’ they would apply to every case where a sum of money was payable for 
two or more years under a contract of what kind or nature soever the obligation 
might be, such as an ordinary debt payable by instalments; and now by virtue of 
s. 40 of the Income Tax Act, 1853, they would apply not only to annual, but to 
any periodical payments. I think that these words, ‘‘or other annual payments, 
whether such payments shall be payable within or out of Great Britain, either 
-as a charge on any property, etc.,’’ must be read as applicable only to annual 
payments ejusdem generis with those specified, namely, annuities and yearly 
interests of money. It is not an annual payment, although payable by virtue of 
a contract within the meaning of the section, if it is made in payment of a debt; 
and, although it may be mixed up with some profit, that does not make the debt 
subject to duty. 
Section 40 of the 1853 Act provides that 


‘‘every person who shall be liable to the payment of any rent or any yearly 
interest of money, or any annuity, or other annual payment, either as a charge 
on any property, or as a personal debt or obligation, by virtue of any contract, 
whether the same shall be received or payable half-yearly, or at any shorter 
or more distant periods, shall be entitled, and is hereby authorised on making 
such payments, to deduct and retain thereout the amount of the rate of duty 
which at the time when such payment becomes due shall be payable under this 
Act.”’ 


The same observation applies to this section as to that cited from the earlier Act. 
The words ‘‘other annual payment’’ must be read as applicable to annual pay- 
ments ejusdem generis with those specifically mentioned, i.e., rent, interest and 
annuities. Ii it turns out that an annual payment is the payment of a debt by 
instalments, it is not profit, or within the Act. The title of the Act and all the 
provisions declare the imposition of a tax on profits, not on the return of capital. 


If the payment is of an annuity, then it is chargeable because it is an annuity, 
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and is expressly made subject to the duty. It was said that the provision that the 
annual payments shall be chargeable, ‘‘whether the same shall be received or paid 
half-yearly, or at any shorter or more distant period,’’ carries the matter further 
than the earlier statute, but, if the argument founded on this were valid, then 
these words would include every promissory note, and, in fact, every payment. 
If s. 40 stood alone, there might be some colour for the argument; but, looking at 
the schedule to see what is charged, we find Sched. D says: 


‘tor and in respect of all interest of money, annuities, and other annual profits 
and gains not charged by virtue of any of the other schedules contained in 
this Act”’ 


—that is, every person who shall be liable to an annual payment which is itself 
subject to the duty, shall be entitled to deduct, but not otherwise. Here the 
parties have stipulated for the payment of a sum of money by instalments; and 
we have no power, where they have contracted for one thing, to make them liable 
for another. 


BRAMWELL, B.—I am also of opinion that the defendants are entitled to 
judgment on the second plea. 

On the other question I think that our judgment must be for the plaintiff. In 
Re Micklethwait (1), Parks, B., says (11 Exch. at p. 456) : 


“Tt is a well-established rule that the subject is not to be taxed without clear 
words for that purpose; and also that every Act of Parliament is to be read 
according to the natural construction of its words.’’ 


The latter is the main rule, the other subordinate. The natural course of things 
is, that the heir takes on the death of the person last seised; whoever seeks to 
disturb that rule must make out his right to do so. So, whoever seeks to impose 
a tax or penalty must establish the right; whoever seeks to punish must establish 
the guilt. The rule, properly understood, is, that the burden of proof is on the 
assertor. I cannot help referring to Mr. Sepa@wicx’s books on STaTuTORY AND Con- 
STITUTIONAL Law, p. 334, where it is said: 


“These decisions, as I have said, naturally modify the old rule that penal 
statutes are to be construed strictly. The more correct version of the doctrine 
appears to be that the statutes of this class are to be fairly construed and 
faithfully applied, according to the intent of the legislature, without unwar- 
rantable severity on the one hand, or equally unjustifiable lenity on the other, 
in cases of the court’s inclining to mercy.”’ 

And afterwards, at p. 336, he says: 
“These decisions show the gradual tendency of the judicial mind to disavow 
and renounce any right to construe statutes according to considerations of 
policy or hardship, and to recognise the duty of conforming on all occasions to 
the will of the law-making body.”’ 


And in a note at p. 335, he asks: 


‘Whether all laws must not be supposed intended to effect a public good, and 
whether the effort to accomplish the intention of the legislature should be more 
earnest in this case than in all others?”’ 
These are the principles and considerations which I think ought to prevail in 
considering this case. 

I think, consistently with these, the plaintiff is entitled to judgment on the 
fourth plea. But I have had considerable doubt upon the matter. The instal- 
ments are the payments for an estate deferred for thirty years, the total amount of 
which is, probably, about double the sum which would have been paid if paid down 
at once. It may be that the sellers have been content to forgo interest; but the 
presumption is that the amount consists partly of principal and partly of interest. 
If we were at liberty to consider the case independently of express enactment, 
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I should say that it would be reasonable to ascertain how much is the payment of 
principal and how much interest. But all speculation is at an end if the words and 
the meaning of the statute are plain. Inasmuch as the statute imposes a duty on 
the whole of an annuity, without discriminating between that part of it which is 
repayment of principal and that which is interest, I should say that, if there was 
no injustice in that, there could be no injustice in imposing the duty on a sum 
analogous to an annuity; if these payments were called an annuity, income-tax 
would doubtless be payable upon them. It was said that persons will now mix up 
interest and principal to escape the payment of duty. But by ‘‘An Act for granting 
to Her Majesty duties on profits arising from property, professions, trade and 
offices,’’ it cannot be taken that the legislature meant to impose a duty on that 
which is not profit derived from property, but the price of it. On looking at 
Sched. D. of the Income Tax Act, 1842, it seems to be susceptible of this interpre- 
tation, that everything is to be referred to the title and prior part of the Act; and 
then this expression ‘‘the last-mentioned duties extend to every description of 
property or profit not in the Schedules A., B. and C.”’ will refer to property or 
profits of the same description as in those schedules; and then when we find in 
s. 102, ‘‘all annuities, yearly interest of money, or other annual payments,’ it seems 
not an unreasonable construction to say (leaving out the word annuities), that the 
intention is to charge yearly interest of money and other annual payments ejusdem 
ceneris, that is within the description of profits; and then substantially all annuities. 
Acting on the principle that the affirmation of the proposition must be made out by 
those who seek to impose the tax, I cannot say in this case that has been established. 
But, assuming it has been, and that duty is payable on the instalments, if is 
admitted the plaintiff herself might have been assessed. If the plaintiff may be 
compelled to make a return and herself pay in respect of the instalments, it 
cannot be that the defendants can deduct the income tax before making the pay- 
ments. 

Reading the words of s. 40 alone, nothing seems plainer, and as this is an annual 
payment, why does it not apply? The expression ‘‘liable to payment’ is peculiar. 
Though feeling the greatest doubt on the subject, I think the plaintiff is entitled to 
judgment, as this is not an annual payment liable to income tax; and even if it is, 
the defendants can have no right to deduct income tax in respect of the whole of 
each payment. I own I feel the greatest doubt, because my decision is founded on 
a construction of the Act which does violence to the words of it. 


WATSON, B.—I think the defendants are entitled to judgment upon the second 
plea, for the reasons given by the Lord Chief Baron, and that the plaintiff is entitled 
to judgment on the fourth plea. It is a startling proposition that income tax 
attaches upon debts payable by instalments. Jt is a tax upon income, the title of 
the Act shows it; and reading Schedules A., B., C., D. and KE. of the Income Tax 
Act, 1842, it is obviously a yearly tax on what is called throughout income, and 
profits and gains. ‘The Income Tax Act, 1853, contains similar heads of taxable 
matters, all of them treating that on which the tax is to attach as profit or income. 
Section 102 of the Act of 1842 is relied on by the defendants, and this payment is 
said to fall within the description of an annuity. But an annuity means an income 
purchased with money, the capital ceasing to exist, having been converted into an 
annuity. Annuities are made chargeable by express words. The words ‘‘other 
annual payments’’ in the section mean payments ejusdem generis, viz., as profits. 
Suppose the case of a will giving to a legatee money payable by instalments, as for 
instance £10,000, £5,000 payable at the end of the first, £5,000 at the end of the 
second year after the testator’s death; the sums so bequeathed would not be an 
annuity, and would be chargeable, not as income, but under the Legacy or Succession 
Duty Acts. Ifa person covenanted to pay an annual sum, not being the payment of a 
debt, by instalments, as to pay £10 a year to a particular person, such payment would 
be chargeable with income tax. But there is not a word in the Act that leads to the 
inference that a debt payable by instalments is chargeable with income tax; and a tax 
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cannot be imposed by implication. Or suppose this payment to the plaintiff made by 
two instalments, would income tax attach in such a case? It has been said that these 
payments are compounded of principal and interest. Profit may be obtained by the 
postponement of the payment, but how can we say that any part of this was interest? 
As to the other point: by the Act of 1853, the several sections of the first Act are re- 
enacted, and s. 40 of that Act provides, that a person liable to the payment of ‘‘any 
annuity or other annual payment, either as a charge on any property or as a personal 
debt by virtue of any contract,’’ shall be entitled ‘‘on making such payment to deduct 
and retain thereout the amount of the rate of duty which at the time when such pay- 
ment becomes due shall be payable under the Act.’’ The true meaning of that is, 
that where the party has been assessed to the income tax he may deduct it, though 
he has not actually paid the money. I do not see how a person covenanting to pay 
the purchase-money of an estate by instalments can be charged with income tax in 
respect of such payment. It does not appear as a fact that the defendants are in 
possession of the land, and there are no provisions for assessing the duty on them. 
The Crown would, therefore, have no remedy, and the defendants would get money 
which they might keep if we held that they were at liberty to make a deduction on 
account of income tax. 


CHANNELL, B.—I also think our judgment should be for the defendant on the 
demurrer to the second plea, and for the plaintiff on the demurrer to the fourth 
plea. The first question is whether the plaintiff commenced this action before she 
had a right to do so. The defendants rely upon a proviso that no action shall be 
brought till the expiration of one calendar month from the time when the instalment 
sued for was made payable; that the proviso amounts to a covenant not to sue, and does 
not qualify the covenant for payment of the instalments. A covenant not to sue for a 
definite time, generally speaking, cannot be pleaded as an answer to an action; but 
here the qualification is contained in the same deed, and to put a proper construction 
upon that deed, the whole of it must be taken together in order rightly to construe the 
intention of the parties to it. It is not an absolute covenant to pay, but is subject to 
a proviso, which makes the proviso part of the covenant itself. 

As to the fourth plea, the stipulation is to pay part of the agreed purchase-money 
at once for the estate, and the remainder by instalments. Are these instalments liable 
to income tax as “‘an annuity or yearly interest of money or other annual payment’ 
within the Income Tax Act, 1842, s. 102? I think they are not; as that would be 
to tax capital, not income; for the purchase-money of this estate, although part of 
it is payable by instalments, is nevertheless capital, and not income within the 
meaning of the Act of Parliament. J am, therefore, of opinion, for the reasons 
which have already been given, that these payments are not liable to be assessed 
as income. 





Judgment for plaintiff on the fourth plea; for defendants on the second plea. 
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ORR & BARBER AND OTHERS v. UNION BANK OF SCOTLAND 


[House or Lorps (Lord Cranworth, L.C., and Lord Brougham), May 12, 15, 16, 
August 7, 1854] 


[Reported 1 Macq. 518; 24 L.T.O.S. 1; 2 C.L.B. 1566] 


Bank—Letter of credit—Grant to debtor requesting second bank to honour drafts 
of creditor—Forgery of draft by servant of creditor—Refusal by bank to 
honour creditor’s draft—Right of debtor and creditor to recover from bank 
granting letter. 

If the grantee of a letter of credit has paid or deposited money in respect 

ci thereof, and, the letter having fallen into the wrong hands, money is obtained 
in fraud of the grantee by means of a forged cheque, the grantee will be entitled 
to recover the amount against the bank granting the letter of credit. 

A debtor, who owed the first appellant £460, paid that sum into the respon- 
dent bank and received from the respondent bank a letter of credit addressed to 
the L. bank requesting that bank to honour the drafts of the first appellant to 

D the extent of £460 and to charge the respondent bank with that sum. The 
debtor enclosed this letter of credit in a letter to the first appellant, which 
arrived at the latter’s office in his absence. The only clerk in the office, who 
had no authority to manage money transactions, took the letter of credit to the 
L. bank, forged a cheque in the first appellant’s name for the amount, received 
payment, and absconded. On the first appellant’s return he drew on the 

kL. bank for the £460, but the bank refused payment. In an action by the first 
appellant and the debtor against the respondent bank, 

Held: when the respondent bank received the money from the debtor they 
impliedly undertook that the L. bank would honour the drafts of the first 
appellant for £460; payment on a forged draft was no payment as between the 
payer and the person whose name was forged; and, therefore, the respondents 

F could not set up against the claims made in the action the payment made by 
the L. bank on the forged draft, and the action succeeded. 


Notes. Considered: Conflans Quarry Co. v. Parker (1867), L.R. 3 C.P. 1. 
Referred to: British Linen Co. v. Wilson (1861), 4 L.T. 162. 
As to letters of credit, see 2 Hautspury’s Laws (8rd Edn.) 213 et seq.; and for 
G cases see 3 Dicest (Repl.) 253 et seq. 


Case referred to: 
(1) Young v. Grote (1827), 4 Bing. 253; 12 Moore, C.P. 484; 5 L.J.0.8.C.P. 165; 
130 E.R. 764; 3 Digest (Repl.) 255, 714. 


Also referred to in argument: 
H Williams v. Everett (1811), 14 East, 582; 104 E.R. 725; 3 Digest (Repl.) 278, 
831. 
Scott v. Porcher (1817), 3 Mer. 652; 36 E.R. 250; 5 Digest (Repl.) 1174, 9471. 
Baron v. Husband (1838), 4 B. & Ad. 611; 110 E.R. 586; 1 Digest (Repl.) 777, 


3069. 
Mackersy v. Ramsays Bonars & Co. (1843), 9 Cl. & Fin. 818; 8 E.R. 628, H.L.; 
I 3 Digest (Repl.) 185, 336. ; 


Robarts v. Tucker (1851), 16 Q.B. 560; 20 L.J.Q.B. 270; 15 Jur. 987; 117 E.R. 
994, Ex. Ch.; 3 Digest (Repl.) 257, 724. 

Hall v. Fuller (1826), 5 B. & C. 750; 8 Dow. & Ry. K.B. 464; 4 L.J.0.S.K.B. 
297; 108 E.R. 279; 3 Digest (Repl.) 256, 719. 

Johnson v. Windle (1836), 3 Bing.N.C. 225; 2 Hodg. 202; 3 Scott, 608; 6 
L.J.C.P. 5; 182 E.R. 396; 6 Digest (Repl.) 97, 761. 

Hansard v. Robinson (1827), 7 B. & C. 90; 9 Dow. & Ry.K.B. 860; 5 
L.J.0.S.K.B. 242; 108 E.R. 659; 6 Digest (Repl.) 325, 2368. 


964 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


Ramuz v. Crowe (1847), 1 Exch. 167; 16 L.J.Ex. 280; 11 Jur. 715; 154 E.R. 70; 
6 Digest (Repl.) 898, 2807. 
Wain v. Batley (1839), 10 Ad. & El. 616; 2 Per. & Dav. 507; 118 E.R. 284; 6 
Digest (Repl.) 325, 2369. 
James v. Williams (1845), 18 M. & W. 828; affirmed sub nom. Williams v. James 
(1848), 2 Exch. 798. 
Bowes v. Howe (1818), 5 Taunt. 80; 128 E.R. 596, Ex. Ch.; 6 Digest (Repl.) B 
230, 1626. 
Campbell v. French (1795), 6 Term Rep. 200; 101 E.R. 510, Ex. Ch.; 6 Digest 
(Repl.) 51, 441. 
Evans v. Kymer (1830), 1 B. & Ad. 528; 9 L.J.0.S8.K.B. 92; 109 E.R. 888; 6 
Digest (Repl.) 74, 628. 
Truettel (Treuttel) v. Barandon (1817), 1 Moore, C.P. 548; 8 Taunt. 100; 129 
E.R. 820; 1 Digest (Repl.) 899, 591. 
Peters v. Heyward (1623), Cro. Jac. 682; 79 E.R. 591; 48 Digest 580, 656. 
Phillips v. Jones (1850), 15 Q.B. 859; 19 L.J.Q.B. 374; 16 L.T.0.8. 4; 14 Jur. 
1000, 217 HR. 683, Mx. Ch.+ 43° Digest 530, 657. 
Hiiltison v. Collingridge (1850), 9 C.B. 570; 15 L.T.0.8. 67: 187 BR. 1014; sub 
nom. Hddison v. Collingridge, 19 L.J.C.P. 268; 14 Jur. 869; 6 Digest (Repl.) D 
22; 109. 
Rothschild v. Hennings (1829), 9 B. & C. 470; Dan. & Ll. 290; 4 Man. & Ry. 
KB. 4173’ 1.3 0.5.K.B- 230: 109 ER. 1753.12 Digest (hepl.) 252, 1962. 
Taylor v. Hare (1805), 1 Bos. & P.N.R. 260; 127 E.R. 461; 12 Digest (Repl.) 255, 
Loo. 
Prescott v. Flinn (18382), 9 Bing. 19; 2 Moo. & 8. 18 1 L.J.C.P. 145; 181 ER. ae 
521; 1 Digest (Repl.) 364, 377. 
Hern v. Nichols (1701), Holt, K.B. 462; 1 Salk. 289; 90 E.R. 1154; 1 Digest 
(Repl.) 682, 2427. 
John Gordon Campbell, merchant, in Glasgow was in the habit of dealing with 
Orr & Barber, commission agents in Liverpool, and in 1844 was indebted to them 
in the sum of £460 9s. With a view to paying this debt, Campbell deposited that 
amount in the Union Bank of Scotland at Glasgow, filling up the following slip of 
paper, according to the usual practice : 
“Union Bank of Scotland, Oct. 22, 1844. 
‘‘Wanted credit on Liverpool for £460 9s., payable to Messrs. Orr & Barber.”’ 


In return for his money Campbell received from the bank the following letter of G 
credit : 


‘Union Bank of Scotland, Glasgow, 


“No. 13,083 AA: “Oet: 22, 1644. 
‘“‘Please to honour the drafts of Messrs. Orr & Barber to the extent of 
£460 9s., which charge to the bank. ‘‘T am your obedient servant, H 
‘£460 Qs. (Signed) JAMES WATSON, 
“Entd. M.G.H. Cashier. 


‘‘To the Manchester and Liverpool District Bank, Liverpool. | 
‘‘Not transferable. 


On the same day Campbell put the letter of credit into the Post Office at Glasgow, 
under cover, addressed to Orr & Barber at Liverpool; but they never received or [ 
saw it. At the time it should have arrived both partners were absent; Orr, who 
conducted the business of the firm at Liverpool, being then in Ireland, where he 
remained for a fortnight, from Oct. 18 to 31, 1844; Barber, who conducted the 
business at Buenos Ayres, being long resident abroad. On Orr’s return to Liver- 
pool on Oct. 3 he found in his counting-house the letter from Campbell advising the 
remittance but the letter of credit referred to was gone. He went to the Liverpool 
and Manchester District Bank to make inquiries and to get payment. He was there 
informed that the money had been paid on a draft or order previously presented. 
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He, Orr, had given no authority to any one to draw on the bank in his name. ‘The 
fact, however, was that at the time the letter reached Liverpool, the only clerk in 
Orr & Barber’s counting-house was one Smith who was merely a messenger or office- 
keeper, and had no authority to manage their business or money transactions. He, 
however, opened the letter, wrote to Campbell acknowledging the receipt of the 
same, then forged the name of Orr & Barber to a draft, received payment, and 
absconded before Orr’s return. The Manchester and Liverpool Bank refused to 
cive Orr any information, and declined to honour his draft for the money. Having 
consulted counsel as to his remedy, Orr was advised that, as there was no evidence 
of the Liverpool bank having ever consented to hold any money for Orr & Barber, 
and as there was no privity of contract between them and Orr & Barber, no action 
could be brought by them against that bank. 

In these circumstances Orr & Barber applied to the Union Bank at Glasgow for 
payment; but they also declined to pay. Orr & Barber then, along with Campbell, 
the grantee of the letter of credit, as co-plaintiff, brought an action against the 
Union Bank. After setting out the above facts, their declaration concluded as 
follows : 


“The defendants (the Union Bank) have failed to perform what they undertook 
to do in consideration of the said sum of £460 9s.; they did not effectually 
establish a credit with the Manchester and Liverpool District Bank in favour of 
Orr & Barber; they did not take the requisite steps for establishing such a 
credit in terms of their undertaking; and their mandatories, the Manchester 
and Liverpool District Bank, did not accept or fulfil the mandate contained in 
the letter of credit, and did not honour the drafts of Orr & Barber to the extent 
therein mentioned, or to any extent. Further, the defendants themselves 
refused to give credit to the Manchester & Liverpool District Bank for the sum 
of £460 9s. as being paid on their account; and they have still in their hands 
unaccounted for, the sum paid to them by John Gordon Campbell. In these 
circumstances the plaintiff Campbell requires the defendants either to pay back 
the said sum to him, or otherwise to implement their undertaking by yet 
honouring the drafts of Orr & Barber, or making payment to them of the said 
sum of £460 Qs.”’ 


The defendants relied on the following grounds: that, the letter of credit having 
been transmitted by Campbell in the regular course of post and having been duly 
delivered at the counting-house or place of business of Orr & Barber and taken and 
accepted by them as equivalent to a payment of the sum therein mentioned they 
had no further claim against Campbell or the defendants for payment of the sum, 
unless they could show that the letter of credit was not an available order or obli- 
gation for the said sum. That, the letter of credit granted by the defendants in 
favour of the plaintiffs Orr & Barber on the Manchester and Liverpool district bank 
having been honoured when presented for payment, the defendants were not re- 
sponsible for the loss alleged to have been sustained by the plaintiffs or either of 
them. That the obligation undertaken by the defendants was only to give Campbell 
a good and available letter of credit on the Manchester and Liverpool Bank; and, 
that bank being solvent, no recourse could be against the defendants, unless the 
plaintiffs produced the letter of credit dishonoured or unpaid, especially as it was 
not alleged that the Manchester and Liverpool District Bank ever refused to pay the 
contents of the said letter of credit to any one presenting the same. ; 

The full court, by a majority of twelve to one, the minority being Sir ALEXANDER 
CocxsurN, decided that the declaration disclosed no cause of action against the 
defendant bank. The plaintiffs appealed. 


Hugh Hill, Q.C., for the appellants. 
Bliss, Q.C., and Forsyth for the respondents. 


Their Lordships took time for consideration. 
Aug. 7, 1854. The following opinions were delivered. 
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LORD CRANWORTH, L.C.—The question here is whether, in these circum- 
stances, the Union Bank of Scotland, the respondents, are responsible for the 
money either to Orr & Barber, or to Campbell, from whom they received it. The 
Lord Ordinary considered the claim of the appellants to be relevant, and admitted 
it to proof. But a great majority of the judges of the Court of Session held that 
they were not so responsible. 

With all deference to that high authority, I confess I have arrived at the con- 
clusion that the Lord Ordinary was right. What the respondents undertook when 
they received the money from Campbell was that the Liverpool bank would honour 
the draft of Orr & Barber for £460 9s. Campbell complains that this engagement 
of the respondents has never been performed, so that he has never received any 
benefit from the payment which he made to the respondents. That the Liverpool 
bank has refused to honour the draft of Orr & Barber is not disputed, and most 
unquestionably prima facie this gives to Campbell a right of action against the 
respondents, for he paid his money to them upon their undertaking that the Liver- 
pool bank should do what in fact they have never done, and on the contrary refuse 
to do, namely, honour the draft of Orr & Barber for £460 9s. 

The question is whether this prima facie case against the respondents is effec- 
tually displaced by the defence set up by them. The substance of that defence is | 
that they, the respondents, put the Liverpool bank in funds so as to enable them 
to meet the draft of Orr & Barber, and that the Liverpool bank was imposed upon 
by a forged cheque, which they paid supposing it to be genuine, and now decline to 
make any further payment upon the letter of credit. But this, without more, 
clearly affords no valid defence. ‘The respondents must show either that the Liver- 
pool bank actually paid the draft of Orr & Barber when called on to do so, pursuant 
to the letter of credit, or else that they did something which as between them and 
Orr & Barber they are entitled to treat as equivalent to payment. It is certain 
that they did not pay the draft of Orr & Barber, and the only question, therefore, is, 
on the other alternative, whether the payment which they made on the forged 
cheque is a payment which they are entitled to consider as valid between them- 
selves and Orr & Barber. If it is, then Campbell would be entitled to treat Orr & 
Barber as having received the £460 9s., and so would be entitled in account with 
them to have credit for that amount. The Liverpool bank would rightfully debit 
the respondents for that sum as paid on their account, and neither Campbell nor 
Orr & Barber could have any claim on the respondents. If, however, the payment 
on the forged cheque was not a valid payment as between the Liverpool bank and 
Orr & Barber, then Orr & Barber have not received anything from Campbell. He 
is still liable to them. The Liverpool bank has no right to debit the respondents 
for money paid on their account, no such payment having been made, and the 
money paid by Campbell into the respondent bank still remains in their hands. It 
is plain from this short statement that the respondents are answerable to Campbell 
unless they can make out that the payment on the forged cheque was a valid dis- 
charge to the Liverpool bank as between themselves and Orr & Barber. 

The learned judges of the Court of Session seem to have supposed that on this 
subject there is some peculiarity in the law of England—some difference at all 
events between the law of England and that of Scotland. But I do not think that 
any such difference exists. Payment on a forged cheque or order is not of itself any 
payment at all as between the party paying and the person whose name is forged. 
This is, I apprehend, the law both of England and Scotland. Cases may perhaps 
exist in which such a payment may be made valid by reason of collateral matters. 
Where, for instance, a forgery has been successfully accomplished by reason of the 
want of due caution on the part of the person whose name is forged. It was on 
this ground that the Court of Common Pleas decided Young v. Grote (1). There 
the customer of a bank signed a cheque in blank, to be filled up by his wife with 
whom he left it, and she filled it up with a sum of fifty pounds written so inartificially 
that a servant was able to insert the words ‘“‘three hundred and”’ before the word 
““fifty,’’ so as to deceive the bankers without blame on their part. The court held 
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that the bankers, having paid £350 on this cheque, were entitled to credit with 
their customer for that amount. The decision went on the ground that it was by 
the fault of the customer the bank had been deceived. Whether the conclusion in 
point of fact was in that case well warranted, is not important to consider. The 
principle is a sound one, that where the customer’s neglect of due caution has 
caused his bankers to make a payment on a forged order, he shall not set up against 
them the invalidity of a document which he has induced them to act on as genuine. 

How does this doctrine apply to the present case? How can it be said that the 
Liverpool bank was induced to pay the forged cheque in consequence of any negli- 
gence or misconduct of Orr & Barber? It can hardly be attributed as blame to 
them that their clerk purloined the letter of credit. Besides, a letter of credit is 
not a negotiable instrument. The Jetter of credit merely gave authority to the bank 
to honour the cheque of Orr & Barber. The circumstance that the letter of credit 
was in the hands of the clerk did not necessarily or naturally import that he was the 
person entitled to draw for the amount mentioned in it. The bank ought to have 
made inquiry as to who were the drawers of the cheque, and they ought to have 
satisfied themselves as to the genuineness of the signature. The fact that it was 
presented by a person who held and gave up the letter of credit raised a presump- 
tion that it had been drawn by the proper party. But it was only a presumption; 
and if the bank chose to act on such a presumption without further inquiry, they 
must abide the consequence. If, then, the Liverpool bank cannot set up the pay- 
ment which they made on the forged cheque, it follows of necessity that the present 
claim of the appellants is well founded; for they can have no possible remedy 
against the Liverpool bank, between whom and them there is no privity whatever. 
The respondents have given to Orr & Barber a credit on the Liverpool bank, but 
that bank will not honour their draft, so that the parties are necessarily thrown 
back on those with whom the money was originally lodged, and whose contract has 
not been performed. The respondents will have their remedy against the Liver- 
pool bank by disallowing in account any sum alleged to have been paid on the letter 
of credit; but with that the appellants have no concern. 

It remains only to notice a point raised in argument, but not much insisted on. 
I allude to the joinder of Orr & Barber with Campbell as co-pursuers. This was, 
however, as I conceive, quite right. We are not dealing with an English action 
at law where such a union would have been bad. But when Campbell paid the 
money to the respondents, both he and Orr & Barber became interested in the due 
fulfilment of the obligation into which the respondents had entered, and both, 
therefore, properly joined in the action. The course which I now advise your 
Lordships to take is to reverse the decision, and to remit the case back to the Court 
of Session, in order that the parties may go to proof, unless the respondents should 
consider that it would be useless to them to go into such proof. 


LORD BROUGHAM.—I entirely agree with the Lord Chancellor; and I am 
' sorry to be under the necessity, in agreeing with him, of disagreeing with the great 
majority of the learned judges in the court below. I hope and trust that the sug- 
gestion made by the Lord Chancellor at the close of his statement will not be 
thrown away on the parties, but that, however they should be advised, they will 
not proceed further; for I should consider that this litigation, in consequence of 
what has passed here, may be said to have reached its natural conclusion. I appre- 
hend that the facts of the case are really not in dispute. The facts, from the nature 
of the case, which depends almost entirely upon documentary evidence, have been 
before us, and I confidently hope that the parties below will rest satisfied with what 
has been done here, and that they will not pursue further the litigation. 


Appeal allowed. 
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WILKINSON v. HAYGARTH 


\Courr or QurEN’s Bencn (Lord Denman, C.J., Coleridge and Wightman, JJ.), 
November 30, January 14, 1847] 
[Reported 12 Q.B. 887; 16 L.J.Q.B. 103; 8 L.T.0.S. 465; 
11 Jur. 104; 116 E.R. 1085] B 
Tenancy in Common—Trespass by one tenant—Damage to subject-matter of 
tenancy—Action in trespass by other tenant in common—Competency. 
One of several tenants in common is not entitled to damage or destroy the 
land the subject of the tenancy, e.g., by cutting and carrying away turves, 
and he cannot lawfully license another person to do that which he cannot 
himself do. If he does damage or destroy the land he will be liable in trespass © 
at the suit of one of his co-tenants. 


Notes. There were further proceedings in this case reported only in 12 Q.B. 
851, but do not affect the point decided here. 

Referred to: Job v. Potton (1875), L.R. 20 Eq. 84. 

As to actions of trespass between co-owners, see 88 Haussury’s Laws (8rd Edn.) D 
746; and for cases see 48 Dicestr 390, 391. 


Cases referred to: 

(1) Clayton v. Corby (1848), 5 Q.B. 415; Dav. & Mer. 449; 14 L.J.Q.B. 364; 
8 Jur. 212, 114 E.R. 13806; sub nom. Doe d. Clayton v. Corby, 2 L.T.0.8. 
207; 19 Digest (Repl.) 220, 1623. 

(2) Goodwyn v. Spray (1786), 2 Dick. 667; 21 E.R. 481; 2 Digest (Repl.) 113, E 
822. 

Also referred to in argument: 

Smallman v. Onions (1792), 8 Bro.C.C. 621; 29 E.R. 783; 2 Digest (Repl.) 118, 823. 

Hole v. Thomas (1802), 7 Ves. 589; 82 E.R. 287; 2 Digest (Repl.) 118, 825. 

Twort v. Twort (1809), 16 Ves. 128; 83 E.R. 932; 2 Digest (Repl.) 118, 826. 

Rosse’s Case (1588), 3 Leon. 838, 94. iy 

Smales v. Dale (1614), Hob. 120; Moore, K.B. 868; 80 E.R. 269; 38 Digest 
(Repl.) 832, 439. 

Fairclaim d. Empson v. Shackleton (1770), 2 Wm. Bl. 690; 5 Burr. 2604; 96 
K.R. 406; 82 Digest (Repl.) 5381, 1290. 

Doe d. Fishar and Taylor v; Prosser (1774), 1 Cowp. 217; 98 E.R. 1052; sub. 
nom. Taylor v. Fisher, Lofft, 768; 32 Digest (Repl.) 531, 1291. G 

Addison v. Overend (1796), 6 Term Rep. 766; 101 E.R. 816; 41 Digest 207, 462. 

Johnson v. Evans (1844), 7 Man. & G. 240; 7 Scott, N.R. 1035; 18 L.J.C.P. 117; 
2 L.T.0.8. 459; 8 Jur. 841; 185 E.R. 102; 5 Digest (Repl.) 875, 7314. 

Cubitt v. Porter (1828), 8 B. & C. 257; 2 Man. & Ry. KD. 267; 6 TetO7 oie 
306; 108 E.R. 1039; 43 Digest 391, 145. 

Nelthorpe and Farrington v. Dorrington (1674), 2 Lev. 118; 83 H.R. 475; 48 H. 
Digest 504, 447. 

Bloram v. Hubbard (1804), 5 Fast, 407; 1 Smith, K.B. 487; 102 E.R. 1126; 41 
Digest 168, 89a. 
Cabell v. Vaughan (1669), 1 Wms. Saund. 288: 2 Keb. 525; 1 Vent. 34; 85 E.R. 
386; sub nom. Chappel v. Vaughan, 1 Sid. 420; 12 Digest (Repl.) 39, 158. 
Wilbraham v. Snow (1670), 2 Keb. 588; 1 Lev. 282; 1 Mod. Rep. 30; 1 Sid. 4388; I 
2 Wms. Saund. 47; 84 E.R. 870; 41 Digest 121, 767. 

Purnell v. Young (1838), 6 Dow]. 347; 8 M. & W. 288; 1 Horn & H. 22; 180 
E.R. 1158; sub nom. Parnell v. Young, 7 L.J.Ex. 80; 48 Digest 408, 312. 

Harrison v. Dixon (1848), 12 M. & W. 142; 1 Dow. & L. 454; 18 L.J.Mx. 247; 
9 U..T.0.8. 151; 152 E.R. 1145; 48 Digest 428, 425. 

Whittington v. Borall (1848), 5 Q.B. 189; Dav. & Mer. 184; 12 L.J.Q.B. 318; 
7 Jur. 722; 114 E.R. 1201; 48 Digest 408, 313. 

Brown v. Hedges (1708), 1 Salk. 290; 91 H.R. 257; 48 Digest 508, 476, 
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Rules Nisi, one obtained by the plaintiff, the other by the defendant, in an 
action in trespass for entering the plaintifft’s close and digging and carrying away 
peat, soil and turves therefrom. 

The defendant pleaded inter alia. 

The plaintiff was one of several tenants in common of the close in question, and 
the defendant pleaded that the peat, soil, and turves were not so his property as 
to enable him to maintain the action. The defendant also said that he acted as he 
did under a licence granted him by one Wearing, another of the tenants in common. 
At the trial, before Cresswetu, J., the jury gave a verdict for the defendant on 
some issues in the case and for the plaintiff on the other issues. A rule nisi was 
obtained for entering judgment for the plaintiff, with damages ls. non obstante 
veredicto, for a new trial, and a cross-rule was obtained by the defendant. 


Pashley for the defendant, showed cause against the rule for entering judgment 
for the plaintiff. 
Martin, Q.C., and Manisty, for the plaintiff, supported the rule. 


LORD DENMAN, C.J.—In my opinion, the fourth plea to the original declara- 
tion and the second plea to the new assignments are bad. The turf is composed of 
the grass and soil on which it grows, as peat is the vegetable and the soil of which 
it has become a part. The turf does not grow as to become part of the accruing 
profits which are the subject of enjoyment by the tenants in common. It is 
admitted that, if there has been an ouster, the present action will lie; that taking 
a chattel away constitutes an ouster; and that in all cases the destruction of the 
property is also an ouster. In Clayton v. Corby (1) a prescription in a plea to take 
in alieno solo as much clay for making bricks at the defendant’s brick-kiln as he 
required was held bad. The principle of that case was that such a taking destroyed 
the subject-matter. I consider this, therefore, an ouster effected by means of the 
destruction of the property. No authority contradicts this view. We cannot act 
upon what Lorp THurRLow said in Goodwyn v. Spray (2) without knowing the cir- 
cumstances of that case more fully. 


COLERIDGE, J.—The plaintiff now confines his claim to the new assignment. 
We must, therefore, see what the facts pleaded amount to. It must be admitted 
on the part of the plaintiff that the tenant might license the doing of whatever he 
might do himself, and, on the other hand, the defendant must admit that this does 
not include acts of destruction. Taking turf is not like taking the vestura terre or 
other growing profits. Were we to hold that a tenant in common could take away 
the turf, we must say also that one tenant in common could carry all the brick 
earth from the surface, and it is impossible to say where we could stop. 


WIGHTMAN, J.—The plaintiff complains that the defendant has made holes in 
his close, and has dug up, carried away and converted turf. The defendant says 
he did this in exercise of a right of common of turbary. The plaintiff, as to that, 
new assigns, stating that he brought his action for trespasses committed for other 
purposes than the exercise of the right of common. To this the only justification 
pleaded and affirmed by the verdict is leave and licence by a tenant in common. 
The case, therefore, is as if the only plea to the declaration had been leave and 
licence by the tenant in common. Can, then, one tenant in common license the 
taking away the soil? It is as if the action had been brought against the tenant in 
common himself, for he could not authorise another to do that which he himself 
could not do. That, if the action had been against the tenant in common, the 
plaintiff must have succeeded, appears sufficiently from Co. Lirr. 200, a. 


Rule absolute for judgment on the new assignments. 


Martin, Q.C., and Manisty then showed cause against the rule for entering a 
verdict for the defendant on one of the issues. 
Pashley supported the rule. 
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Cur. adv. vult. 


Jan. 14, 1847. LORD DENMAN, G.J., delivered the following judgment of the 
court.—In this action of trespass for cutting turf, all the points were disposed of 
on the argument, except the question on the plea of not possessed. The evidence 
showed the plaintiff to be but a tenant in common of the locus in quo, and indeed, 
further, that the defendant had been authorised to commit the trespass by another 
of the tenants in common. This latter fact is immaterial for the purpose of the 
present question, except that it furnishes an example of the necessity for holding 
here that the plaintiff was possessed for the purpose of bringing trespass. For, if 
possession in such case imported exclusive possession, one tenant in common 
might destroy the subject-matter for his own benefit, and his co-tenant be without 
this remedy. If the plaintiff had joined the co-tenant in bringing the action, that 
co-tenant would, of course, have released the defendant whose act of trespass was 
committed under his orders. The plaintiff can recover such damages only as are 
proportionate to his interest in the property, but the wrongdoer has no right to put 
him to the proof of more than is necessary to show him injured by the wrong done. 
If the defendant thinks he can have any advantage from the joint interest of 
another, he must plead it in abatement. 

Rule discharged. 


EGERTON v. EARL BROWNLOW AND OTHERS 


[House or Lorps (Lord Cranworth, L.C., Lord Lyndhurst, Lord Brougham and 
Lord St. Leonards), June 23, 24, 27, 28, 30, August 1, 12, 19, 1853] 


[Reported 4 H.L.Cas. 1; 8 State Tr.N.S. 193; 28 L.J.Ch. 348; 
2s) .O-55°300;- 18 Jur) 71; 10° HR) 859) 


Will—Condition or limitation—Operation of condition eo instante when interest 
would otherwise fall into possession—Whether condition subsequent or pre- 
cedent. 
Will—Condition—Legality—Public policy—Interest to depend on obtaining title 
of duke or marquis. | 
A. by will devised his freehold estates to trustees in trust to convey them 
to the use of C., his great-nephew and heir-apparent to the earldom of D., for 
ninety-nine years, if he should so long live, remainder to trustees and their 
heirs during the life of C., in trust to preserve contingent remainders, re- 
mainder to the use of the heirs male of the body of C., with divers remainders 
over, ‘subject nevertheless, as to the uses and estates so to be limited to C., 
&e., to the several provisoes for the determination thereof hereinafter con- 
tained.’’ In a subsequent part of the will was this proviso: ‘Provided always, 
if C. shall die without having acquired the title and dignity of Duke of B. to 
him and the heirs male of his body then and in such case the use and estate 
hereinbefore directed to be limited to the heirs male of his body shall cease and 
be absolutely void, and my said real estates shall thereupon go over and be 
enjoyed according to the subsequent uses and limitations declared by my 
will, as if the said C. were actually dead without issue male.’’ There were 
similar provisoes directed to other events. C. died leaving a son, but without 
having acquired the title of Duke of B. 

Held (disregarding the opinions of the majority of the judges, and reversing 
the decree of the Court of Chancery, Lorp CranworrH, L.C., dissentiente) 
(i) the proviso operated as a condition subsequent (although, per Lorp Sr. 


D 
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Lronarps, it was in fact a contingent limitation) and was not a condition pre- 
cedent; (ii) as such conditions tended to fetter the free agency of the party 
in the performance of his duty as a peer, to embarrass the responsible advisers 
of the Crown in the distribution of titles, and were an insult to the Crown 
itself, they were at variance with the public good and general welfare, and, 
therefore, illegal and void. 

Per Lorp Truro and Lorp Sr. Leonarps: A contingent gift or interest has an 
existence capable, as well as a vested interest or estate, of being made to cease; 
a chance may exist, and a chance may be made to cease; and there is no 
authority for saying that a condition subsequent cannot operate to defeat a 
use or estate before it can vest as well as an estate subsequently to its vesting. 


Notes. Considered: Wilson v. Carnley, [1908-10] All E.R.Rep. 120; Montefiore 
v. Menday Motor Components Co., [1918-19] All E.R.Rep. 1188; Re Wallace, 
Champion v. Wallace, [1920] 2 Ch. 274; Re Hanlon, Heads v. Hanlon, [1982] 
All E.R.Rep. 851. Followed: Re Borwick, Borwick v. Borwick, [1933] All 
Hi.R.Rep. 787. Considered: Fender v. Mildmay, [1937] 3 All E.R. 402; Re Piper, 
Dodd v. Piper, [1946] 2 All E.R. 508. Referred to: Hilton v. Eckersley (1855), 
6 EK. & B. 47; Bean v. Griffiths (1855), 1 Jur.N.S. 1045; Kiallmark v. Kiallmark 
(9950), 26 1.J.Ch. 1; Seott v. Avery (1856), ante p. 1; H. v.. W.. (1857), 3 K. & J; 
382; Clavery v. Ellison (1859), 7 H.L.Cas. 707; Shrewsbury v. Scott (1859), 6 
C.B.N.S. 1; Christie v. Gosling (1866), L.R. 1 H.L. 279; Sackville West v. Holmes- 
dale (1870), L.R. 4 H.L. 548; Re Harrison’s Estate (1870), 5 Ch. App. 408; Re 
Viscount Exmouth, Viscount Exmouth v. Praed, [1881-5] All E.R.Rep. 647; 
Lound v. Grimwade (1888), 89 Ch.D. 605; Windhill Local Board of Health v. Vint 
(1890), 45 Ch.D. 3851; Maxim Nordenfelt Guns and Ammunition Co. v. Nordenfelt, 
[1893] 1 Ch. 630; Savill v. Langman (1898), 79 L.T. 44; Re Kelcey, Tyson v. 
Kelcey, [1899] 2 Ch. 580; Jeffreys v. Jeffreys (1901), 84 L.T. 417; Janson v. 
Driefontein Consolidated Mines, Ltd., [1900-3] All E.R.Rep. 426; Re Hope John- 
stone, Hope Johnstone v. Hope Johnstone, [1904] 1 Ch. 470; Prince v. Haworth, 
[1905] 2 K.B. 768; R. v. Local Government Board, Ex parte Arlidge, [1913] 1 K.B. 
463; Rodriguez v. Speyer Bros., [1918-19] All E.R.Rep. 884; Kemp v. Glasgow 
City Corpn., [1920] A.C. 836; James v. British General Insurance Co. [1927] All 
E.R.Rep. 442; Beresford v. Royal Insurance Co., [1986] 2 All E.R. 1052; Howard 
v. Odhams Press, Ltd., [1987] 2 All E.R. 509; Monkland v. Jack Barclay, Ltd., 
[1951] 1 All E.R. 714; Bank Voor Handel en Scheepvaart v. Slatford, [1951] 2 All 
E.R. 779; Re Howard’s Will Trusts, [1961] 2 All E.R. 413. 

As to the nature and validity of conditions attached to gifts, see 89 Hautspury's 
Laws (8rd Edn.) 914 et seq.; and for cases see 44 Diarst 440 et seq. 


Cases referred to: 
(1) Earl of Chesterfield v. Janssen (1751), 1 Atk. 801; 2 Ves. Sen. 125; 26 E.R. 


191, L.C.; 12 Digest (Repl.) 269, 2071. 

(2) Lawton v. Lawton (1743), 38 Atk. 138; 26 E.R. 811, L.C.; 40 Digest (Repl.) 
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M.K.B. 884; 6 L.J.Mx. 270; 111 E.R. 658, Ex. Ch.; 44 Digest 548, 3608. 
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(Repl.) 275, 2715. 

(16) Harrington v. Du-Chatel (1788), 1 Bro.C.C. 124; 2 Swan. 159, n.; 28 E.R. 
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(17) Carwardine v. Carwardine (1758), 1 Eden, 27; 28 E.R. 594; 40 Digest (Repl.) 
691, 1865. 

(18) Plunket v. Holmes (1661), 1 Lev. 11; 1 Sid. 47; T.Raym. 28; 83 E.R. do, 
271; sub nom. Blunket v. Holmes, 1 Keb. 29, 119; 44 Digest 938, 7940. 

(19) Page v. Hayward (1705), 11 Mod. Rep. 61; 2 Ma. Cas. Abr. 8625 Holt; 1B. 
618; 2 Salk. 570; 91 E.R. 481; 44 Digest 486, 2632. 

(20) Bromfield v. Crowder (1805), 1 Bos. & P.N.R. 318; 127 E.R. 488; affirmed 
(1811), cited in 14 Kast, at p. 604, H.L.; 44 Digest 1048, 8986. 

(21) Doe d. Hunt v. Moore (1811), 14 East, 601; 104 E.R. 732; 44 Digest 1048, 
8988. 

(22) Phipps v. Akers (1842), 4 Man. & G. 1107; 9 Cl. & Fin. 583; 5 Scott, N.R. 
955; 6 Jur. 745; 184 E.R. 458, H.L.; 44 Digest 1044, 8993. 

- (28) Aislabie v. Rice (1818), 3 Madd. 256; 2 Moore, C.P. 358; 8 Taunt. 459; 56 
E.R. 508; 44 Digest 490, 3100. 

(24) Gulliver d. Corrie v. Ashby (1766), 4 Burr. 1929; 1 Wm. BI. 607; 98 E.R. 
4; 85 Digest (Repl.) 792, 75. 

(25) Dimes v. Grand Junction Canal (Proprietors) (1852), 3 H.L.Cas. 759; 8 State 
ae Neb. Oot 19 1.7005; 317} 17 dur, 733 AOE Re. S0t > EG “toe igec. 
(Repl.) 426, 2273. 

(26) Townley v. Bedwell (1801), 6 Ves. 194; 31 E.R. 1008, L.C.; 8 Digest (Repl.) 

| atl, 570. 

(27) Duke of Norfolk’s Case, Howard v. Duke of Norfolk (1688), 3 Cas. in Ch. 1; 
2 Swan 454; Freem. Ch. 72, 80; Poll. 223; 2 Rep. Ch. 229; 22 E.R. 931, 
L.C.; reversed sub nom. Duke of Norfolk v. Howard, 1 Vern. 163; restored 
sub nom. Howard v. Duke of Norfolk (1685), 14 Lords Journals, 49, H.L.; 
387 Digest (Repl.) 78, 187. 

(28) Thellusson v. Woodford, Woodford v. Thellusson (1799), 4 Ves. 227; 31 E.R. 
117; affirmed (1805), 11 Ves. 112, H.L.; 87 Digest (Repl.) 189, 642. 


Appeal from a decree of Lorp Cranworts, V.-C., acting for Kinperstey, V.-C., 
dated Feb. 26, 1852. 

John William, seventh Earl of Bridgewater, by his will dated Mar. 31, 1823, after 
charging his estates in Shropshire and Cheshire with an annuity of £12,000 to his 
wife, Charlotte Catherine Anne Countess of Bridgewater, and with annuities of 
£4,000 to Sir Charles and Lady Long his niece, gave all his real estates, except his 
copyhold and leasehold estates thereinafter devised, and the estates of which he 
was either a trustee or a mortgagee, and subject, as to his estates in the counties of 
Salop and Chester, to the before-mentioned annuities, and to the powers for the 


recovery thereof, 
‘Santo and to the use of John Karl Brownlow, Edward Herbert Lord Viscount 





‘gl 
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Clive, and the said Sir Charles Long, their heirs and assigns for ever, upon 
trust, by such conveyances or assurances as shall be deemed expedient, or 
counsel shall advise, to convey and assure, settle and limit, all my said here- 
ditaments and real estates hereinbefore devised, with their appurtenances, to 
the several uses, upon the trusts, and for the intents and purposes, and with, 
under, and subject to the powers, provisoes, limitations, and declarations, 
hereinafter by this my will declared and directed concerning the same: And 
in the meantime to permit and suffer my said hereditaments and real estates 
to be held and enjoyed by, or to pay, apply, and dispose of the rents, issues, 
and profits thereof unto and for the benefit of, such person or persons, or for 
such intents and purposes as the same would go, or belong to, or be applicable, 
if such settlement had been actually made pursuant to ate my will: And I will 
and direct, that such conveyance and settlement shall be to the use of the heirs 

of my body: remainder to the use of the said John Earl Brownlow, Edward 
Herbert Lord Viscount Clive, and Sir Charles Long, their executors, admini- 
strators, and assigns, for and during the term of ninety years, computed from 
the day next before the day of my death, without impeachment of waste, upon 
the trusts and for the intents and purposes, and subject to the provisoes and 
declarations, hereinafter declared and directed concerning the said term, and 
from and after the expiration or sooner determination of the said term and in 
the meantime, subject thereto and to the trusts thereof, to the use of James 
Walter Earl of Verulam, and John Thomas Viscount Sidney, and their heirs, 
during the natural life of my brother the Hon. and Rev. Francis Henry 
Egerton, in trust to preserve contingent remainders [with divers remainders 
over] w ith remainder to the use of the said Charlotte Catherine Anne Countess 
of Bridgewater, my wife, and her assigns, for and during the term of her 
natural life, without piven e@ices of waste: and from and after her decease, 
to the use of the said Dame Amelia Long for the term of ninety-nine years, if she 
shall so long live: remainder to the said John Earl Brownlow and Edward 
Herbert Lord Viscount Clive and their heirs during her life, in trust to preserve 
contingent remainders: remainder to the use of the heirs male of the body of 
the said Dame Amelia Long: remainder to the use of John Hume Cust, com- 
monly called Lord Viscount Alford, the eldest son of the said John Earl 
Brownlow by my niece Sophia Lady Brownlow, his late wife, deceased, for and 
during the term of ninety-nine years, computed as aforesaid, if the said John 
Hume Lord Viscount Alford shall so long live: remainder to the use of the said 
Edward Herbert Lord Viscount Clive and Sir Charles Long and their heirs, 
during the lite of the said John Hume Lord Viscount Alford, in trust to pre- 
serve contingent remainders: remainder to the use of the heirs male of his 
body ; with remainder in default of such issue to the use of the Hon. Charles Henry 
Cust, second and only younger son of the said John Earl Brownlow by the said 
Sophia Lady Brownlow his late wife, for the term of ninety-nine years com- 

puted as aforesaid, if he the said phases Henry Cust shall so long live: 
remainder to the use of the said Edward Herbert Lord Viscount Clive and Sir 
Charles Long and their heirs, during the life of the said Charles Henry Cust, 
upon trust to preserve contingent remainders : remainder to the use of the heirs 
male of the body of the said Charles Henry Cust; subject nevertheless as to the 
several uses and estates so to be limited to the said John Hume Lord Viscount 
Alford and Charles Henry Cust, and to the trustees during their respective lives 
and to the heirs male of their respective bodies, to the several provisoes for the de- 
termination thereof hereinafter contained : with remainder to the use of Wilbra- 
ham Egerton, of Tatton, in the county of Chester, Esq., and his assigns, for and 
during the term of his natural life, without impeachment of waste : and from and 
after the determination of that estate by any means in his lifetime, to the use of 
the said Edward Herbert Lord Viscount Clive and Sir Charles Long and their 
heirs, during the life of the said Wilbraham Egerton, in trust to support and 
preserve the contingent uses and estates hence declared and directed. 
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nevertheless to permit and suffer the said Wilbraham Egerton or his assigns, 
during his life, to receive and take the rents and profits of the premises for his 
or their own use: with remainder, from and after the decease of the said Wil- 
braham Egerton, to the use of William Tatton Egerton, eldest son of the said 
Wilbraham Egerton, during his life, without impeachment of waste: remainder 
to the said Edward Herbert Lord Viscount Clive and Sir Charles Long and 
their heirs, during his life, in trust to preserve contingent remainders, and to 
permit him to take the rents and profits as aforesaid: remainder to the first 
and other sons of the said William Tatton Egerton severally and successively 
according to seniority, and the heirs male of their respective bodies, every elder 
son and his issue male to be preferred to the younger and his issue male.”’ 


with divers remainders over: and with the ultimate remainder to the testator’s own 
right heirs. The testator further declared that 


“in the settlement to be made pursuant to this my will, my said estates are 
not to be limited successively to the use of the first and other sons of my said 
brother, or of the said Dame Amelia Long, or of the said Lord Viscount Alford, 
or of the said Charles Henry Cust, in tail male, but to the heirs male of their 
respective bodies in the words of this my will; it being my intention, that the 
vesting of my estates in the heirs male of their respective bodies shall be 
suspended during the lives of my said brother, the said Dame Amelia Long, the 
said Lord Viscount Alford, and the said Charles Henry Cust respectively.’ 


After a name and arms clause and a proviso relating to the term limited to Dame 
Amelia Long, the will continued : 


‘“‘Provided always, and I declare my will to be (1) that if the said John Hume 
Lord Viscount Alford shall die without having acquired the title and dignity 
of Duke or Marquis of Bridgewater, to him and the heirs male of his body, 
then and in such case the use and estate hereinbefore directed to be limited to 
the heirs male of his body shall cease and be absolutely void; and (2) that if the 
earldom of Brownlow shall descend and come to him, and he shall not have 
acquired, or shall not acquire, the title and dignity of Duke or Marquis of 
Bridgewater, to him and the heirs male of his body, before the end of five years 
next after he shall become Earl Brownlow, then and in such case the several 
uses and estates hereinbefore directed to be limited to the said John Hume 
Lord Viscount Alford, and to trustees during his life for preserving contingent 
remainders, and to the heirs male of his body, shall thenceforth cease and be 
absolutely void, and that my said hereditaments and real estates hereinbefore 
devised shall, in either of the said cases, thereupon go over and be enjoyed 
according to the subsequent uses and limitations declared and directed by this 
my will, as if the said John Hume Lord Viscount Alford were actually dead 
without issue male: 

Provided also, and I declare my will to be, (8) that if it shall happen that 
the said John Hume Lord Viscount Alford shall not acquire the title and dig- 
nity of Duke or Marquis of Bridgewater, to him and the heirs male of his body, 
with the immediate limitation over of such title and dignity to the said Charles 
Henry Cust and the heirs male of his body, or to the heirs male of his body if 
he shall be dead leaving issue male, and also that the said Charles Henry Cust 
shall not acquire the title and dignity of Duke or Marquis of Bridgewater to 
him and the heirs male of his body, then and in such case the use and estate 
hereinbefore directed to be limited to the heirs male of the body of the said 
Charles Henry Cust shall cease and be absolutely void; and (4) that if the 
earldom of Brownlow shall descend and come to him the said Charles Henry 
Cust, and he shall not have acquired or shall not acquire the title and dignity 
of Duke or Marquis of Bridgewater, to him and the heirs male of his body, 
before the end of five years next after he shall become Earl Brownlow, then and 
in such case the several uses and estates hereinbefore directed to be limited to 
the said Charles Henry Cust, and to trustees during his life for preserving 
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A contingent remainders, and to the heirs male of his body, shall thenceforth 
cease and be void, and that in either of such cases my said hereditaments and 
real estates hereinbefore devised shall thereupon go over and be enjoyed 
according to the subsequent uses and limitations of this my will, as if the said 
Charles Henry Cust were actually dead without issue male : 

Provided also, and I declare my will to be, (5) that if my brother, the said 

B Francis Henry Egerton, shall be created Duke or Marquis of Bridgewater, with 
such limitations over of the said title and dignity as that the same may, imme- 
diately after the failure of issue male of my said brother, come to the said 
John Hume Lord Viscount Alford and the heirs male of his body, and after 
them to the said Charles Henry Cust and the heirs male of his body; then and 
in such case my said hereditaments and real estates hereinbefore devised shall 

C be settled, limited, and enjoyed in such manner, as if the several provisoes 
hereinbefore expressed for the determination of the uses or estates directed to 
be limited to the said John Hume Lord Viscount Alford and Charles Henry 
Cust, and to trustees during their lives for preserving contingent remainders, 
and to the heirs male of their bodies respectively, subsequent to the proviso for 
taking and using the name and arms of Egerton only, had not been contained 

D in this my will: Provided also, and I declare my will to be, (6) that if the said 
John Earl Brownlow shall, in case of the death and failure of issue male of my 
said brother, in his lifetime be created Duke or Marquis of Bridgewater, 
the said title and dignity being limited to him and the heirs male of his 
body by the said Sophia Lady Brownlow his late wife only, and not 
being inheritable by or limited to any other issue male of the said John 

Ks Earl Brownlow, the same shall be thenceforth equivalent to the acquisition of 
such title and dignity by the said John Hume Lord Viscount Alford to him and 
the heirs male of his body, with limitation over to the said Charles Henry Cust 
and the heirs male of his body; and my said hereditaments and real estates 
shall be settled and limited, so as to go and be enjoyed, thenceforth and for the 
future, as if the several provisoes hereinbefore expressed for the determination 

F’ of the several uses or estates directed to be limited to the said John Hume 
Lord Viscount Alford and to the said Charles Henry Cust, and to trustees 
during their lives for preserving contingent remainders, and to the heirs male 
of their bodies respectively, subsequent to the proviso for taking and using the 
name and arms of Egerton only, had not been contained in this my will, 
notwithstanding the previous determination, if it shall happen, of the uses or 

G estates directed to be limited to the heirs male of the bodies of the said John 
Hume Lord Viscount Alford and Charles Henry Cust, under any of such several 
provisoes : 

Provided always, and I declare my will to be (7) that, if the said John Earl 
Brownlow shall hereafter take any other title than Duke or Marquis of Bridge- 
water so as to be inheritable by, or limited to, the issue male of his body by 

H the said Sophia Lady Brownlow his late wife, or any of them, then and in such 
case the uses and estates hereinbefore declared and directed to be limited to 
the said John Hume Lord Viscount Alford and Charles Henry Cust, and to 
trustees during their lives for preserving contingent remainders, and to the 
heirs male of their bodies respectively, shall thenceforth cease and be void; 
and that thereupon my said hereditaments and real estate shall go over, and be 

I limited and enjoyed, according to this my will, as if the said John Hume Lord 
Viscount Alford and Charles Henry Cust were actually dead without issue 
male: Provided also, and I declare my will and intention to be (8), that my 
said hereditaments and real estates shall not be enjoyed by the said John Hume 
Lord Viscount Alford, or the heirs male of his body, if he shall by any means 
whatsoever succeed to or take any title other than Duke of Bridgewater, to 
which the Marquis of Bridgewater (sic) shall not, if then, or would not, if there- 
after to be created, be superior in rank, or have precedence being of the same 
rank, nor by the said Charles Henry Cust, or the heirs male of his body, if he 
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shall take any title, either by immediate creation, limitation over, or other- 
wise, other than Duke of Bridgewater, to which the Marquis of Bridgewater 
(sic) shall not, if then, or would not, if thereafter to be created, be superior in 
rank, or take precedence if of the same rank; and that the uses and estates 
hereinbefore directed to be limited to such of them the said John Hume Lord 
Viscount Alford and Charles Henry Cust, as shall take any such title contrary 
to this my will, and to trustees for his life to preserve contingent remainders, 
and to the heirs male of his body, shall thenceforth cease and be void; and 
thereupon my said hereditaments and real estates shall go over and be enjoyed, 
according to the subsequent uses or limitations of this my will, as if he or they 


taking such other title contrary to this my will were actually dead without issue 
male.’’ 


The testator died without issue on Oct. 21, 1823, and thereupon his brother, 
Francis Henry Egerton, became Earl of Bridgewater. He died a bachelor on Feb. 
11, 1829, without having been created either Duke or Marquis of Bridgewater, and 
on his death the earldom became extinct. Lady Long, who became Lady Farn- 
borough in consequence of her husband having been created Lord Farnborough, 
died without having issue on June 16, 1887. She, and Sophia Lady Brownlow, 
deceased, the mother of Lord Alford and Charles Henry Cust, were the only children 
of Lady Amelia Hume, the testator’s only sister; and, on Lady F'arnborough’s 
death, Lord Alford became the testator’s heir-at-law. Lord Farnborough died on 
Jan. 18, 1888, and in June, 1840, Wilbraham Egerton, the elder, was appointed a 
trustee of the will in his place. The testator’s widow died on Feb. 11, 1849. 
Lord Alford complied with the direction in the will as to taking the name and arms 
of Egerton, and exercised the power of jointuring contained in the will, by an 
indenture of April 5, 1849, charging certain hereditaments with £5,000 a year to 
his wife, Lady Marianne Margaret Egerton. He died on Jan. 38, 1851, leaving the 
plaintiff, who was an infant, his eldest son, and the heir male of his body. The 
plaintiff and Charles Henry Cust also complied with the direction as to taking the 
name and arms of Egerton. 

The bill, which was filed in February, 1854, against the trustees, Lord Alford’s 
widow (in whose favour his Lordship had exercised the power of jointuring con- 
tained in the will), Charles Henry Egerton, and his son William Tatton Egerton, 
and his son, after stating the will and codicils, and the facts above detailed, alleged 
that there was not at the time of the date of the will, or of the testator’s death, 
a dukedom or marquisate of Bridgewater either in existence or abeyance; and that 
it had not, since the decease of the testator, been the pleasure of the Crown to 
create any such dukedom or marquisate, or any such title as Duke or Marquis of 
Bridgewater; that the plaintiff's father did not, after the date of the will, succeed 
to, acquire, or take any title whatever; and that John Earl Brownlow had not, since 
the date of the will, taken any title whatever; that the plaintiff was advised that, 
notwithstanding the provisoes and declarations in the will having reference to the 
title and dignity of Duke or Marquis of Bridgewater, he was equitable tenant in 
tail in possession under or by virtue of the will of the estates, subject to the trusts 
thereof: that Charles Henry Egerton, Wilbraham Iigerton the elder, William 
Tatton Egerton, and Wilbraham Egerton, the son of William Tatton Egerton, con- 
tended, that by reason of the plaintiff’s father having died without acquiring hte 
title and dignity of Duke or Marquis of Bridgewater, to him and the heirs male 
of his body, the use and estate by the will directed to be limited to the heirs male of 
the plaintiff’s father had ceased and become absolutely void, and that the testator’s 
estates had gone over to Charles Henry Egerton, and that Charles Henry Egerton 
was then entitled to the receipt of the rents and profits of all the estates ; and that 
his son also claimed an interest in the matters in question in the suit: that the 
plaintiff’s title being disputed as aforesaid, the trustees of the will were unable to 
act without the direction of the court. The bill prayed that it might be declared 
by the court that the plaintiff was, under and by virtue of the will, equitable tenant 


A 
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in tail male in possession of the estates, subject to the trusts of the will; and that 
the trustees might be decreed to account with him for such, if any, of the rents and 
profits of the estates from the death of his father as might have been received by 
them: and that some person might be appointed to manage the estates, and receive 
the rents and profits thereof in the meantime, and until it should have been ascer- 
tained whether the plaintiff or Charles Henry Egerton was the party entitled to the 
possession and receipt of the rents and profits of the estates. All the defendants, 
except Lady Alford, demurred to the bill for want of equity. 

The demurrers were argued before Lorp CranworraH, V.-C., and overruled by him 
on Aug. 20, 1851. All the defendants thereafter put in answers to the bill; and 
after replication and evidence gone into, the cause came on to be heard on Feb. 26, 
1852, before Lorp CranwortH, V.-C., acting for Kinprerstey, V.-C. In his 
decree of that date, Lorp Cranwortnu decreed that the bill so far as it prayed that 
it might be declared that the appellant was equitable tenant in tail male in pos- 
session of the estates, other than leascholds for years, subject to the trusts of the 
will, and absolutely entitled to the estate held on leases for years and the personal 
chattels respectively, subject to the trusts of such will, but, as to such leaseholds 
for years and personal chattels, subject to the gift over in such will contained in 
the event of a tenant in tail male by purchase dying under twenty-one years with- 
out leaving issue male of his body then living, and that the trustees might be 
decreed to account with the appellant for the rents from the death of his father, 
should stand dismissed. In the event which had happened, his Lordship declared, 
that in the settlement directed in the decree to be made, no present use or estate in 
possession ought to be limited to the heirs male of Lord Alford in the freehold 
hereditaments; and that on the decease of Lord Alford, the respondent, C. H. 
Egerton, became entitled to the said hereditaments, and also to the leasehold here- 
ditaments and personal chattels for the term of ninety-nine years, computed from 
the day next before testator’s death, if C. H. Egerton should so long live, discharged 
from the jointure and term of years for securing the same respectively, expressed to 
be limited by the indenture of April 5, 1849, but subject to the proviso in the will 
for the determination of the estates of C. H. Figerton; and that the said C. H. 
Egerton was then entitled to the receipt of the rents of the freehold, copyhold, and 
leasehold hereditaments, and real estate, and to the possession and enjoyment of 
the personal chattels; and with the above declaration his Lordship ordered that it be 
referred to the Master to approve of a settlement accordingly. The decree then 
provided for the costs. Against that decree, except so far as it provided for pay- 
ment of the costs, the plaintiff now appealed. The case was argued in June, 1853, 
before Lorp CranwortH, L.C., assisted by the common law judges, who had been 
summoned to attend. 


The Solicitor-General (Sir Richard Bethell), and Sir Fitzroy Kelly (with them 
(. Hall), for the appellant. 

Russell, Q.C. (with him Giffard), for Charles Henry Egerton, the respondent. 

Rolt, Q.C. (with Malins, Q.C., Elmsley, Q.C., and Rendall), for Wilbraham 
Egerton the elder, William Tatton Egerton, and Wilbraham Egerton the younger, 
respondents. 

A. Hobhouse for the trustees of the will. 


At the conclusion of the arguments the following questions were submitted by the 
House to the judges: 

Taking the facts from the printed cases, but reading the will as if it were a 
devise to the uses therein mentioned, and not a device to trustees to convey to those 
uses. 1. On decease of Lord Alford, did his eldest son, the appellant, become 
entitled to any and what estate in the lands devised in remainder immediately 
expectant on the ninety-nine years’ term? 2. If he did, is such estate liable to be 
defeated on any and what event or events, and may it or not come in esse, or revive 
again on any and what event or events? 38. On decease of Lord Alford, did his 
brother Charles Henry Egerton, the respondent, become entitled to any and what 
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estate in remainder immediately expectant on the said term? 4. If he did, then is 
such estate liable to be defeated on the happening of any and what event or events? 
5. Are all, or any, and which, of the several provisoes void? 6. Are the provisoes, 
or any, and which of them, to be treated as being conditions precedent? 7. In the 
events which have happened, has the jointure appointed in favour of Lady Marianne 
Alford ceased ? 

On Aug. 12, 1858, the judges delivered their opinions, the majority taking the 
view that the condition on which the estate of Lord Alford depended was a con- 
dition precedent, and since that condition had never been satisfied, no estate arose 


in Lord Alford; the condition was not void. The seven questions were answered 
in accordance with this view. 


The House took time for consideration. The following opinions were delivered. 
DAG 1G LBoS. 


LORD LYNDHURST.—I have read and considered with attention the opinions 
of the learned judges in this case; and, after weighing the reasons on which they 


are founded, I am constrained to say, though with deference, that I differ from the. 


conclusions of the majority of those learned persons. It is to be regretted that 
several of the opinions, as stated on a former day, were prepared during the pressure 
of the circuit, and without sufficient opportunity of consulting the authorities 
bearing on the different, and, in some respects, intricate points which the subject 
involves. But though I regret this circumstance, it was, I have reason to believe, 
unavoidable. 

Two questions have been raised. First, whether the proviso respecting the title 
of Marquis or Duke of Bridgewater is a condition precedent or subsequent; and 
secondly, whether the proviso is valid, or is to be regarded as against public policy, 
and, therefore, void. As to the first and more technical question, it is, I think, 
admitted, and cannot indeed be disputed, that the will has been drawn with much 
care and attention, by a person obviously well acquainted with the force and effect 
of the terms he employed, and not likely, therefore, to have misapplied them. The 
testator declares his will to be, that, if Lord Alford shall die without having 
acquired the title of Duke or Marquis of Bridgewater, to him and the heirs male of 
his body, then and in such case the use and estate thereinbefore directed to be 
limited to the heirs male of his body shall cease and be absolutely void. These are 
admitted to be, in point of construction, and according to the constant usage of 
conveyancers, words importing a condition subsequent. The same words are uni- 
formly used in different parts of the will, as denoting conditions subsequent, and in 
cases where no other interpretation can be put on them. In no instance are they 
used to express a condition precedent. In the previous passage of the will, the 
limitation of the uses and estates to Lord Alford and Henry Cust, and to the 
trustees during their respective lives, and to the heirs male of their respective 
bodies is declared to be ‘‘subject to the provisoes for the determination thereof 
thereinafter contained’’; and the use of the distinct word ‘‘determination,’’ as to all 
these uses and estates indiscriminately, manifestly shows that the testator intended 
the conditions contained in those provisoes to be, as to all of them, conditions 
subsequent. In like manner, in the proviso respecting the testator’s brother being 
created Duke or Marquis of Bridgewater, the testator speaks of the proviso for the 
determination of the use or estate directed to be limited to the heirs male of the 
body of Lord Alford, and so also in the proviso immediately following relative to 
Karl Brownlow. 

It is further to be observed, that in the very clause in question the condition is 
admitted to be a condition subsequent as to one part of it, although it is contended 
to be a condition precedent as to the other part. In a case of necessity, indeed, 
such a difference of interpretation in the same clause might be adopted; but a very 
strong case must be made out to justify such a departure from the ordinary rules 
of construction. The testator declares that the use or estate limited to the heirs 
male of the body of Lord Alford shall in a certain event cease and be absolutely 
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void—words which, even in their ordinary acceptation, and without reference to 
any technical rule, denote exclusively a condtiion subsequent. The proviso has 
nothing of the character of a condition precedent. It is not said that on the occur- 
rence of such an event a use or estate shall arise, but that, if such an event shall 
not have occurred, a use or estate previously limited shall be defeated. It does not 
create—it determines and destroys. The will, in fact, consists of a series of limita- 
tions in favour of different persons and sets of persons; and the obvious meaning as 
to the point in question is, that if Lord Alford shall die without having acquired 
either of the suggested titles, the particular limitation in the series created in 
favour of the heirs male of his body shall cease and be void—the limitation is in 
effect to be struck out of the series, and the next limitation, in favour of Henry 
Cust, is to be advanced—but then on a condition which, if invalid, can have no 
operation. 

But, my Lords, it is said, and not improperly said, that whether a condition is to 
be construed as precedent or subsequent must depend on the intention of the 
testator, to be collected from the whole instrument; that no particular form of 
words is absolutely necessary to express the one condition or the other; and that 
the most strict technical words or form may bend to the clear and manifest inten- 
tion of the testator. But, far from the intention of the testator, to which I shall 
presently advert, being at variance with the terms used according to their natural 
and legal construction, it appears to me that the case is just the reverse. The 
fallacy, if I may so speak, which has led to the forcible conversion of the words 
importing a condition subsequent in this case into a condition precedent, seems to 
be this—namely, that a condition subsequent is not properly applicable to the 
limitation of a contingent use or estate. But such use or estate is an interest 
recognised by the law, and not unfrequently of great value; and there is no more 
inconsistency in making it subject to a condition subsequent, by declaring that, if 
a certain event shall not have occurred, the limitation shall determine or cease and 
be void, than if it were an interest vested or in possession. If the law allows such 
a limitation to be made, such an interest to be created, it follows, as of course, that 
it may be vacated or determined. It is clear that the framer of the will considered 
it as no objection to the effect of a condition subsequent, that the use or estate 
limited was contingent, since he expressly provided that the use or estate in this 
instance, which he must have known to be contingent, should on the failure of a 
certain event cease and determine. It is also to be observed that in the clause 
respecting the name and arms the testator declares that if the person entitled, etc., 
shall refuse to take, or shall discontinue to use, the name and arms of Egerton, etc., 
all such estates directed to be limited to the sons of such person in tail male, as for 
the time being shall be in contingency or suspense, as the case may happen, shall 
cease, determine, and be void—thereby expressly stating that a use or estate which 
is described in terms as being in contingency shall cease and be void. Here I may 
remind your Lordships that one of the learned judges (ALpERSoN, B.) though his 
opinion in the result is unfavourable to the appellant, after adverting to the words 
‘“‘shall cease and be absolutely void,’’ observes 


‘‘that they must be allowed to be very strong words, indicative of an intention 
on the part of the testator that the heirs male of the body of Lord Alford should 
in some way or other first take the estate, and, on the contingency occurring, 
lose that which they had before taken. And in such a case the words would 
be to be treated as a condition subsequent.’’ 


Then with respect to the intention of the testator, as it is to be collected from 
the whole of the will, did he intend that the condition should not operate as a con- 
dition subsequent according to the plain and obvious meaning of the words (for this 
is what is contended), but on the contrary, as a condition precedent? He was not 
inops consilii, and we cannot assume that he did not know the effect of the terms 
that he used. Then how would they operate? If the testator considered, as I 
think it reasonable to conclude he did, that the proviso was legal and binding, his 
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intention would be equally effectual whether the condition were precedent or subse- 
quent; and it would, therefore, not be necessary, on this supposition, and in order 
to effect that intention, to do the violence which is attempted to the language and 
form of the condition. If he were mistaken in this respect, that is no reason for 
altering the plain words which he has used, and to introduce other terms, in order 
to give effect to what may be conjectured as to the disposition he might have made 
of his property had he been aware of the legal obstruction to the execution of his 
wishes. If we are to indulge in what I must consider as misplaced conjecture, I 
should think it not reasonable to suppose that he would, if the object he had in view 
could not be legally accomplished, and by no failure or default of those whom he 
intended to benefit in the first instance, desire that the estate should go over and be 
enjoyed by those who were the most remote objects of his bounty. For the same 
reason, if the testator entertained a doubt as to the legality of the proviso, it is not 
unreasonable to suppose that he would, as the safer course, have made the condition 
a condition subsequent rather than a condition precedent. There appears to me 
then to be no sufficient reason, founded on any supposed intention of the testator, to 
do violence to the words that have been used—and that they should, therefore, be 
interpreted according to their plain technical as well as ordinary sense; that is, 
denoting a condition subsequent. 

The second point to be considered is whether the proviso is at variance with 
public policy; for if so, and the condition be a condition subsequent, then the result 
will be the same as if no such proviso had been contained in the will; but otherwise, 
if the condition be a condition precedent. This is not a technical question, but 
must be considered on general principles, with reference to the practical effect of 
the condition; and we must bring our observation and experience to bear in deter- 
mining it. 

It is a well established rule of law, that a condition against the public good or 
public policy, as it is usually called, is illegal and void. Suepparp’s ToucHstToNnE 
and Lorp Coxe are direct authorities on this point. In more modern times, we 
find Lorp Harpwicxe, in Harl of Chesterfield v. Janssen (1) already cited by 
Potuock, C.B., stating (1 Atk. at p. 352): 


‘Political arguments in the fullest sense of the word, as they concern the 
government of a nation, must be, and always have been, of great weight in the 
consideration of the court; and though there may be no dolus malus in con- 
tracts as to other persons, yet if the rest of mankind are concerned as well as 
the parties, it may properly be said that it regards the public utility.”’ 


In Lawton v. Lawton (2) the same eminent judge says (3 Atk. at p. 16): 


‘‘These reasons of public benefit and utility weigh greatly with me, and are a 
principal ingredient in my present opinioin.”’ 


It is unnecessary to cite other authorities in support of this well-established rule 
of law. What cases come within the rule must be decided as they successively 
occur. Each case must be determined according to its own circumstances. When 
the case of a trustee dealing with his cestui que trust was first considered, it must, 
in the absence of precedent, have been determined on weighing the public mischief 
that would arise from giving a sanction to such dealing. So as to transactions 
between attorneys and their clients; also as to seamen insuring their wages, and 
other similar cases referred to in the course of the argument. The inquiry must, 
in each instance where no former precedent occurred, have been into the tendency 
of the act to interfere with the general interest. The rule then is clear. Whether 
the particular case comes within the rule is the province of the court in each 
instance, acting with due caution, to determine. 

My Lords, the duties incident to the peerage (and Lord Alford might at any 
moment, by the death of Lord Brownlow, have become a peer) are of the gravest 
and highest character, and in the proper discharge of which the interests of the 
Crown and the public are deeply concerned. These duties are both legislative and 
judicial; in addition to which, a peer of the realm has a right, when he deems it 
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necessary, to demand an audience of the Sovereign, and to tender his advice 
respecting public affairs. In the framing of laws, it is his duty to act according to 
the deliberate result of his judgment and conscience, uninfluenced, as far as pos- 
sible, by other considerations, and least of all by those of a pecuniary nature. He 
acts judicially, not merely in the appellate jurisdiction of the House, but also in the 
various matters usually referred to committees, in which the strictest independence 
is to be observed, and all foreign influence of every description to be carefully 
avoided. Such is the position, and such the duties, of a peer of the realm; and it 
follows that any application or disposition of property, that has a tendency to inter- 
fere with the proper and faithful discharge of these duties, must be at variance with 
the public good, and consequently illegal and void. It is true that creations of 
peers and promotions in the peerage emanate from the Crown; and the respect we 
entertain for the Sovereign will not allow us to suppose that, in the exercise of this 
or any other prerogative, he can act otherwise than according to the best and purest 
motives. But we all know that, practically, this power is exercised according to the 
advice of the minister—that the Crown rarely exercises it except at his suggestion, 
and on his recommendation; and, further, that these honours are usually granted, 
except in cases of extraordinary merit or distinguished public services, to the par- 
tisans and supporters of the administration for the time being, and seldom to its 
opponents. This is obvious to all, and confirmed by everyday experience. 
What, then, would be the practical result of this state of things with reference to 
the proviso now under consideration? If an estate, in this case of great extent and 
value, is made to depend on a creation or promotion in the peerage, is it reasonable 
to suppose—speaking generally (for we must so consider the subject), and without 
reference to particular individuals—that such a state of things would not have at 
least a tendency to lead the party thus interested to act, and without much inquiry, 
in accordance with those who could insure the permanence of the estate to his 
descendants, to induce him to support their views and measures, without any very 
scrutinising regard as to their effect or propriety, and thus to affect that free agency 
which it is a duty, as far as possible, to keep unimpaired? That there may be 
exceptions—honourable exceptions—to such an influence I do not mean to doubt. 
There may also be individuals who, from the dread of being supposed to be swayed 
by such motives, might adopt the opposite course, which would also be liable to 
objection. But, taking mankind as we find them, we could not, without wilfully 
closing our eyes and discarding all the results of our observation and experience, 
come to the conclusion that such a position would not have a tendency, and, in 
some cases at least, a strong tendency, to produce the result which I have stated, 
viz.: to fetter the free agency of the party in the performance of the important 
duties incident to his position as a member of the peerage; and it follows, I think, 
that a proviso or condition which has a tendency to produce such results must be 
at variance with the public good and general welfare. 

It is admitted that any contract or engagement having a tendency, however 
slight, to affect the administration of justice, is illegal and void. The character of 
the judge, however upright and pure, does not vary the case. No less strong must 
be the principle where applied to the important duties of legislation and to those 
judicial duties of the peerage, on which so many and vast interests depend. In the 
decision already adverted to, as to the insurance of the wages of a seaman, the only 
principle on which it proceeded was that such a practice, if permitted, would tend 
to relax his exertions for the safety of the ship, and thus affect the proper per- 
formance of his duty, in the faithful and active discharge of which the public 
interest is concerned; and so in other instances which have been mentioned, and to 
which it is not necessary more particularly to refer. Each case must, as I have 
already mentioned, be decided on its own circumstances, as applied to the estab- 
lished rule of law regarding the public interest and welfare; or, to use the words 
already quoted of Lorp Harpwicxe, “‘upon political arguments in the fullest sense 
of the word, as they concern the government of a nation.’’ It is true, and cannot 
be disguised, that other motives, such as love of power, eagerness for office, etc., 
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may, and undoubtedly do, more or less influence the conduct of men in the per- 
formance of these various and important duties. But if cases exist which are 
beyond the reach of the law, they afford no reason why, when a further influence is 
attempted to be created by an unusual disposition of property, and courts of justice 
are called on to give effect to such disposition, they should not refuse to give it their 
sanction. ‘The question then is, whether a proviso, such as we are considering, 
would have, if acted on, a tendency to influence improperly the performance of 
those duties to which I have referred. I think it would have such an influence, and 
I consider it, therefore, to be against the public good, and consequently illegal and 
void. 

Other objections, some of them of a more refined nature, may be urged against 
this proviso; but I am not disposed to enter into further detail, as there are several 
noble Lords present, of great learning and experience, who have given much otf 
their attention to this case, and are prepared to state their opinions upon it. 

lor the reasons then which I have thus given, I think, but not without some hesi- 
tation, considering the respect due to those learned persons from whom I have the 
misfortune to differ, that the judgment in this case cannot be sustained. 


LORD BROUGHAM.—The conclusion at which I have arrived, but not without 
some hesitation, considering the respect which I entertain for the opinions of the 
learned judges from whom I have the misfortune to differ, is that the judgment in 
this case cannot be sustained. 

The decision of this case must depend upon two points—the effect of the proviso 
respecting the dignity, and the legality of that proviso. If the proviso makes the 
acquiring of the dignity a condition precedent to the estate tail in remainder, that 
remainder never existed, and the legality of the proviso is immaterial. If the 
proviso only avoids or makes to cease the estate tail in any way created, then this 
estate is only destroyed if the proviso is legal. It appears quite impossible to 
doubt what the frame of this proviso is, what were the intentions of the testator, 
and what were the pains taken by the well-skilled conveyancer who drew the will to 
give those intentions expression and effect. The remainder is to the use of the heirs 
male of Lord Alford’s body—not if he shall, or provided that he shall, acquire the 
dignity, but without any such condition or contingency. Then follows a general 
declaration or provision, subjecting the uses and estates so limited to Lord Alford 
and the heirs male of his body to ‘“‘the several provisoes for the determination 
thereof hereinafter contained.’’ So that the remainder, having first been given 
without any conditions, is subjected to a proviso for its determination, that proviso 
being afterwards inserted. I observe some unwillingness to regard this proviso as 
properly a condition, whether precedent or subsequent: and it is said to be only in 
popular language a condition. It appears, however, to come distinctly within the 
description of a condition. It is a condition imposed on Lord Alford—he is to 
acquire the dignity; and the impossibility of his doing so, were it admitted to the 
fullest extent, would not make it the less a condition. A gift to A. for life, re- 
mainder to B., if A. shall go to Rome in three hours, would prevent the remainder 
from ever vesting or even existing, and would so operate as a condition precedent. 
This is of no consequence to the present argument, the point I am now dealing 
with, whether we take it as a condition, or as a circumstance or event, or generally 
as a contingency. It may be of more importance as to the other question, that of 
legality. 

The use or estate then, which had been limited without any words of condition 
or any words importing contingency at all, is declared to be subject to the proviso, 
not for annexing a condition or contingency to the use or estate coming into exist- 
ence, but for working ‘ta determination’’ of that use or estate; and then we have 
the proviso thus referred to, on the decease of Lord Alford without having acquired 


the dignity : 
‘the use and estate hereinbefore directed to be limited to the heirs male of his 
body’’ (and, as I am now dealing with it not as executory, but as at common 
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law, I will leave out the executory words), ‘‘the use and estate hereinbefore 
limited shall cease and be absolutely void.”’ 


The proviso thus answers, and most exactly answers, the description given of it 
in the preceding clause, in which it is referred to the clause which subjects the uses 
and estates before limited to the after-mentioned proviso. It is most truly a ‘‘pro- 
viso for the determination thereof.’’? So when, in the jointuring clause, the proviso 
is respectively referred to, the same expression is used—the uses are said to have 
been “‘determined and made void by virtue or according to the provisoes.”’ 

If it be contended that the words, although denoting cesser, avoidance, destruc- 
tion, may possibly mean also prevention, preclusion, causing non-existence as well 
as destroying existence, we may then look to the other provisoes, if any can be 
found in which the same expressions are used, where there is only one possible 
sense imputable to them; and accordingly we find this occurs twice over—if Lord 
Alford shall become Earl Brownlow, and shall not within five years acquire the 
dukedom or marquisate, all uses limited to him, to trustees to preserve contingent 
remainders, and to the heirs male of his body, ‘‘shall thereafter’ (that is, at the 
end of five years) cease and be absolutely void, and the real estates go over as if he 
were actually dead without issue male.’’ This is clearly, and without any possi- 
bility of question, a cesser, a defeasance of a particular estate vested in possession, 
and of a remainder expectant on its determination; and no doubt whatever can arise 
that here the words import a condition subsequent. So the power of jointuring is 
given; and if Lord Alford at any time during his life shall execute it, the jointure so 
made and covenanted to be made by him shall cease and ‘‘be void,’’ “‘if the uses 
and estates shall be determined and made void by the aforesaid proviso’’; and the 
Jointure is “‘thenceforth to cease and be void’’—that is, from and after the deter- 
mination and avoidance of the uses and estates limited to Lord Alford, and of the 
estate tail to his issue. It is quite undeniable, therefore, that in these two pro- 
visoes condition precedent is out of the question; there is a condition subsequent 
only. The estate to Lord Alford and the remainder to the heirs male of his body in 
the one, the jointure given to his widow in the other, are to cease by his not having 
acquired the dignity—to cease after his own estate had become vested in possession, 
and aiter he had executed the jointuring power. 

It is said, indeed, that the condition may be subsequent as regards the one limita- 
tion, and precedent as regards the other; and for this somewhat violent construction 
the reason is alleged that the proviso was so framed as to meet either of two con- 
tingencies—the death of Lord Alford without acquiring the title, and his becoming 
Lord Bridgewater and not obtaining it in five years; and this, it is said, explains 
and justifies the use of the words—that is, their use in both cases. But really this 
is not so; for the part of the proviso which relates to Lord Alford’s decease might 
have been framed in words importing a condition precedent—as that no such uses 
or estate should be limited to heirs male of his body, instead of a direction that it 
should cease and be absolutely void; and then the use and estate, both to himself 
and his issue male, would have been directed to cease and be void from and after the 
five years. Indeed, it is quite plain that the two provisoes are separate and 
independent: they refer to different estates; the one to the estate tail; the other, 
both to the estate of Lord Alford and the estate tail. They relate to different 
periods: the one to the death of Lord Alford; the other, to the expiration of five 
years from his succeeding his father; and the word ‘‘thenceforth,”’ which only 
refers to the last antecedent, ‘‘end of five years,’’ has no application to the former 
part of the proviso, which is complete in itself. The concluding part, as to the 
estates going over, applies to both; and, accordingly, it says, ‘‘in either of the said 
cases,’’ so as to leave no doubt of the deliberate intention. 

Then must it be said, that there is no estate existing to which the words of cesser 
can apply? The limitation to Lord Alford, with remainder to his issue male ag 
purchasers, may possibly be regarded as an entire limitation and taking effect in 
Lord Alford’s life, so that the conditions subsequent could operate on it. Without 
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denying that this is a possible view of the matter, it may be said that we are not 
driven to it in order to give the proviso the effect which it plainly was framed to 
have, as contemplating a contingency determining an existing estate. For there 
would, independent of Lord Alford’s estate, be an existing remainder, contingent 
indeed—and in two ways contingent—both contingent during the particular estate, 
and subject to the further contingency of the dignity not being acquired: a contin- 
gency which, if operating by way of condition precedent, prevents the remainder 
from arising; if operating by way of condition subsequent, destroys that remainder 
or causes it to cease. , 

The difficulty arises from the negative nature of the condition. If it had been a 
remainder expectant on the determination of the estate, and to cease and be void 
if Lord Alford obtained a certain dignity, there could have been no doubt or diffi- 
culty. But even the consideration that the estate should cease the instant of its 
coming into existence does not appear to import anything absurd or self-repugnant. 
It is not nearly so refined as the possibility of a seisin supposed in the well-known 
case of Dillon v. Freine (8), in order to serve contingent and non-existing uses, and 
the supposition made in some other cases in order to avoid greater absurdities or 
contradictions. The momentary nature or duration of the estate may possibly be 
the result, the consequence, of regarding the condition as subsequent. On the 
other hand, it must be admitted that, if we are not to treat this as such a condition, 
no expression of the testator’s intentions could have been sufficient to make it so 
considered. The same objection might have been urged, even if he had said in 
terms, “‘I direct this to be taken as a condition subsequent, and not as a condition 
precedent,’’ in the same manner as he has superfluously intimated his will respect- 
ing the suspension of estates in the heirs male during the existence of the life 
estates. 

So we are driven to admit this must be a condition subsequent, unless there is a 
rule of law to prevent it so being, which will hardly be contended. I have been 
treating this as a limitation to uses (and not a devise to trustees to convey to such 
uses), as the learned judges have been directed, of course, to regard it. But, having 
clearly ascertained the intention, I apprehend we are so to deal with the settlement, 
so to direct its being made, as will give that ascertained intention effect. This can 
only be done by giving some estate on which the condition subsequent can operate, 
as, indeed, certain of the judges appear to have thought—one more doubtingly, 
another plainly and explicitly. Nor do I find that any of these learned persons bas 
a doubt on the plain import of the words employed by the testator. None of them 
appears to doubt that he intended a condition subsequent, although most of them 
consider that, from such estate not existing, his words must be construed differently 
from his meaning. My Lords, it is quite unnecessary to speculate upon the 
grounds of the testator’s intention. It has been suggested that he may have said: 
“Tf I have a right to stimulate Lord Alford, and thereby obtain the junction of 
dignity with the property, I do so; if I have no such right, then I shall not desire 
to exclude my nearest relations.’ But it is not safe to indulge in such supposi- 
tions, and it seems by no means called for in this case, and they are open to objec- 
tions derived from the frame of the will. I also pass over the somewhat 
extraordinary results which might follow from the proviso in case it were deemed 
legal and effectual. Thus, the possession of the estate might have been vested in 
one branch of the family for many years, in case Lord Alford had died leaving a son 
five or six years aiter the testator’s decease, so that the devises over might have 
taken effect; but after twenty or thirty years, Lord Brownlow obtaining the dignity, 
they would have reverted to the issue of Lord Alford. Such consequences might 
follow whatever view we took of the condition, though more likely to follow from 
that condition regarded as precedent. No such consequence can follow, if it be 
considered as both subsequent and illegal. 

“We are, therefore, brought to consider the second question, which only becomes 
material on our deciding the first in favour of the condition being subsequent. 
The proviso is that, if Lord Alford shall not acquire the dignity in his lifetime, the 
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estate shall pass from the heirs male of his body immediately on his decease, and 
that if he, having acceded to the earldom of Brownlow, shall not acquire the dignity 
within five years, the estates shall pass from himself as well as from his heirs. 
The creation of Lord Brownlow, the father, a duke or marquis, with limitations to 
the heirs male of his marriage with the testator’s niece, is declared to be equivalent 
to the acquiring the dignity by Lord Alford. It is very possible that, if the expres- 
sion had been, not ‘‘acquire,’’ but ‘‘be created,’’ in the main proviso, the same 
consideration would have been applicable, knowing as we do the manner in which 
dignities may be conferred—in which they sometimes have been, and always may 
be, conferred. But we are to regard the precise expression used, and by it plainly 
is intended, ‘‘Lord Alford’s obtaining it by his own exertions.’’ If the testator had 
been asked, whether he did not contemplate Lord Alford becoming a duke or mar- 
quis, either through the public service of his father, thereby exalted, or through 
his own services in after life, he would in all likelihood have thought the question 
designed to turn him into ridicule. He would probably have so regarded the sug- 
gestion, that, by leading an exemplary life, by strictly performing all the duties 
of his station, the father or son might find himself raised in the peerage without 
further or more active efforts to aid his ascent. No one can seriously believe that 
the testator contemplated such a rise—that he had in his view anything but a 
strenuous exertion to reach the desired height—that he attached the forfeiture of 
the estate to anything but the want of exertion or the want of success, and rather 
to the former than to the latter kind of failure. Here, my Lords, I lay out of view 
the arguments urged—powerfully and not inappropriately urged—on the tendency 
of such conditions and family arrangements to interfere with the free exercise of the 
prerogative. My view is pointed in another direction. I look towards their mani- 
fest tendency to cause corrupt proceedings, to encourage attempts on the virtue of 
one class of public servants, to lay snares for the integrity of another class. 

That the Crown is the fountain of honour, and the Sovereign must be presumed 
incapable of giving a wrong direction to its streams, is an undeniable principle of 
the constitution—an undoubted position of law. But there is another quite as 
irrefragable, which supersedes it, and precludes its application to the present 
question. The Sovereign can only act by advisers, and through the instrumentality 
of those who are neither infallible nor impeccable—answerable, indeed, for all that 
the irresponsible Sovereign may do, but liable to err through undue influence, and 
to be swayed by improper motives. The proviso gives Lord Alford the strongest 
inducement to use the means of unduly influencing the dispensation of royal 
favour; and the will places these means at his disposal in an ample measure. <A 
revenue of £50,000 a year and upwards depends on his obtaining the dignity; and 
that large income may be employed, with the influence of his rank and station to 
boot, in furthering the attainment of this end. In these times, no one will pretend 
that the coarse form of naked bribery would probably be resorted to. But suppose 
the will had borne the date of 1678, instead of 1823, will any one pretend that the 
same improbability would have existed? Will any one affirm, that the very 
persons from whom some illustrious members of this house descend would have 
withheld their influence over, I will not say the Sovereign, but the ministers of the 
day, towards raising the devisee to the rank which their own progeny had attained; 
or would have spurned a gift of much less than £50,000 to propitiate that influence? 
If I go back half a century more than is necessary, it is because of a decided case. 
I might have stopped at 1723, and suggested that the possibility would even then 
have been anything rather than remote of a skilful application of great resources 
obtaining a considerable advancement in the peerage, through certain favourites 
better known than respected. In those days—possibly of George I, certainly of 
Charles I1—this would have been considered as within the bounds of possibility. 
But surely it can hardly be maintained that the condition, which would on this 
ground have been held illegal then, has become lawful now, in consequence of a 
change in the degree of probability that it might lead to corruption. The tendency 
is alone to be considered; and unless the possibility is so remote as to justify us in 
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affirming that there is no tendency at all, the point is conceded—gifts, bequests, 
conditions, contracts, are illegal from their tendency to promote unlawful acts, 
without regard to the amount of the inducements held out or interest created, the 
position of the parties, or any other circumstances which go to affect the probability 
of the unlawful act being done. 

As I cannot regard the argument on improbability in this case, so neither can I 
the suggestion that such conditions may have respect either to lawful or unlawful 
proceedings, and that we are to presume that lawful only are intended. Suppose 
even that it were said, Acquire the dignity by all lawful means, as was Earl of 
Kingston v. Pierepont (4)—but there are no such words here—still, suppose there 
had been, this would make no difference so long as unlawful means might be 
resorted to on lawful means failing; for the encouragement to wrongdoing would 
still be held out, and it might be effectual notwithstanding the qualification adjected 
by way of guard. In that case it was very far from clear, that the dukedom might 
not have been sought and even obtained without corruption, by ‘‘best becoming and 
lawful means’’—the expression used in the will. The sum of £10,000, a sum at 
that time equal in force and effect to twice as much at the present day, might have 
been judiciously employed to increase, and (the Statute 49 Geo. 3, c. 118 [repealed], 
against selling seats, not having passed) by lawful means to increase, the court’s 
minority on the Exclusion Bill; and no service could have been more gratefully 
acknowledged by the King or the heir-presumptive—none more liberally rewarded. 
Yet the possibility of another use being made of the money determined that great 
judge—renowned alike for sagacity and incorruptible integrity in face populi—to 
allow the demurrer and dismiss the bill, 

‘‘for that it is against the law that such titles and honours, which are properly 

the rewards of virtue and merit, should be purchased by money.’’ 


Can we doubt that if he had seen an estate of a hundred times the value made to 
depend on obtaining a dukedom, he would have rejected the suggestion that this 
title and honour might have been sought after by ‘‘best becoming and lawful 
means,’’ and that the use of none other was to be presumed? Enough that other 
means might have also been employed; and that, even if the terms of the condition 
did not suggest, nay, though they excluded such a course, it yet easily came within 
these terms. 

In later times the same disregard of the comparative probability of the two 
courses being taken has been evinced by the language of the courts, the tendency 
towards the undue proceeding being held sufficient. In Jones v. Randall (5), which 
was the case of a wager on the event of an appeal to this House, and held to be 
merely an innocent wager, Lorp Mansrietp said that had it been with a Lord of 
Parliament it would have clearly been unlawful and void—and why? ‘On account 
of its mischievous tendency,’’ says Lorp ELLENBoROUGH in Gilbert v. Sykes (6) (16 
Fast, at p. 158); and yet, as was stated by his Lordship : 


“The danger of these illustrious persons being influenced was infinitely remote ; 
but that, notwithstanding the improbability of any mischief, in fact it was void, 
on account of its tendency on general rules of law.”’ 


His Lordship, in Gilbert v. Sykes (6) and also Le Bruanc and Baytry, JJ., applied the 
same general rule on the same grounds, refusing to take into account the remote- 
ness of the risk that assassination would be committed or the policy of the state 
be interfered with. So in Cole v. Gower (7), when the court was pressed with the 
argument that the security in question never could have induced the parish officers 
intentionally to let the pauper child perish, the court said that on principles of 
public policy it could not allow them to acquire such an interest, whether they 
were likely to abuse their trust in consequence or not. 

The case has been put of a gift conditioned on the party offering a living; and the 
possible tendency of this to encourage simoniacal traffic has been supposed no im- 
peachment of the gift. It is easy to put such cases, in which a very trifling variation 
would entirely make the condition illegal on that very ground, from the some- 
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what anomalous state of our law respecting simony. But what shall be said of a 
bequest to all the adult males of a parish where sectarian feelings ran high combined 
with political violence, ten per cent. to be paid down, the remainder when A. B., 
ministering to a small minority of the parish, should cease to be the rector? There 
are parts of the United Kingdom in which A. B.’s life would not be insurable: 
though without doubt the parishioners might entitle themselves to the residue of 
their legacies innocently, by investing the ten per cent. in the purchase of another 
living, or in obtaining from the incumbent the resignment of his cure. But the 
possibility of a crime being committed would make the condition at once be deemed 
illegal which had a tendency in that direction. 

Thus far touching the tendency of this condition to produce and facilitate 
attempts at obtaining the dignity by corrupt means—attempts, it is admitted, un- 
likely to be made at the present day, and still more unlikely to succeed. But there 
are other means of a far less guilty cast, and which are not to be rejected from our 
consideration; for they are neither so unlikely to be employed, nor are they without 
great injury to the public weal. As the stern voice of prerogative has been said to 
be replaced by the gentler accents of influence on the part of the Sovereign, so on 
that of the subject the ruder forms of corruption have assumed the less repulsive 
features of intrigue. But, as regards the duties and the functions of the legislature, 
the law and constitution are inflexible—its members, whether by hereditary or 
elective right, are there only to consult circa ardua regni; and though, in their 
corporate character, they can, like the Sovereign, do no wrong, individually they 
may be seduced or deterred from the due discharge of their office. Dignities are, 
in contemplation of law, to be bestowed for services, or other merits; but they may 
likewise be sought by submitting to the personal views of a minister, by exerting 
the influence of property so as to affect elections, and by using that property in a 
way that the law discountenances; or by guiding the conduct of the persons 
returned to Parliament, or by directing the course of those filling hereditary seats 
away from consultation for the interests of the realm, and towards the attainment 
of the desired advancement. In point of fact, it is as certain as the existence of 
Parliament that the views of men are occasionally thus pointed, and their conduct 
guided by these motives. For examples of this we need not go back to the body 
which existed less than a quarter of a century before the date of this will, sitting 
in a house which a bystander, a dignitary of the Church, described to be as ‘‘half a 
bowshot from the college;’’ and where contracts were notwithstanding made for 
time—that is, political support hired out for a few important months, or even 
weeks, when some crisis gave every vote a high value, and when it was remarked 
by the same authority that the attitude of climbing and crawling is the same. In 
purer times and places the conduct of higher men in both Houses of Parliament 
has been notwithstanding all but avowedly shaped by the desire of obtaining title, 
or a step in the peerage. It is, therefore, idle to represent the condition, which 
makes acquiring a dukedom necessary to preserving a vast estate, as only contem- 
plating a bare possibility—as not addressed to the Parliamentary conduct of the 
party invested with the precarious possession—as not likely practically and in fact 
to sway that conduct. But the law reprobates the yielding to such sinister motives ; 
reprobates both the direction of that conduct in order to obtaining the dignity, and 
the grant of the dignity in consideration of that conduct; and not only reprobates, 
but discourages, forbidding, not only the wrongful course, but whatever has a ten- 
dency towards making it to be pursued. We are not, therefore, allowed fo say that 
the party should not be presumed to seek the honour by undue means, or the dis- 
pensers of royal favour to grant it for reasons other than his merits. It is very 
possible that neither the one nor the other may be incorrect—that neither the 
individual nor the minister may swerve from the line of their duty; it is even far 
from probable that either will: but the law regards possible events not more un- 
likely than these; and, taking security against the infirmity of human nature, 
regards the tendency as well as the act, and removes the motives to offending, that 
it may not have to punish the offence. Truly when we find such remote probability 
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of abuse as amounts to a bare possibility made the ground of decision—the bare 
possibility of a peer being influenced by a £5 wager to decide a cause on which it was 
next to impossible he should ever sit in judgment—we may well take into our con- 
sideration the possibility of his political conduct, his voice on questions of public 
policy being biased by the desire of obtaining the dignity which should protect 
himself or his family from ruin. Yet it is undeniable that his yielding to this bias 
is a plain breach of duty, especially in a peer, inasmuch as it is contrary to the 
exigency of the writ whereby he is summoned to attend and to deliberate. That the 
minister who, to reward such an adherent, prostituted the honours of the peerage, 
would be culpable, is not denied; but it is a guilt very far from unprecedented. 
In the present case it would be all the more grave, because of the injury that it 
must work to the devisees over; and, accordingly, titles have been refused, even 
leave to change a name withheld, in order to avoid all preference of parties minded 
to act ad captum legati. But all this does not in anywise weaken—it greatly 
strengthens—the argument; for it illustrates the tendency of such conditions to 
undermine the virtue of the complying minister, as well as of his unscrupulous 
partisan. 

My Lords, upon these grounds, I entirely agree with the proposition of my 
learned and noble friend, namely, to reverse the decree now under appeal. 


LORD TRURO.—Having arrived at the same conclusion, and for the same 
reasons mainly as those which have been addressed to your Lordships by my noble 
and learned friend who first addressed you, I shall have to repeat very much in 
effect that which he has already uttered. But in so doing I shall only state to your 
Lordships the course that I have taken, and which has led to the conclusion at 
which I have arrived; not having been previously aware of the contents of that 
judgment (beyond its general result) which your Lordships have just heard read. 

In this case the will devises the estate to trustees, with a direction that a settle- 
ment shall be made embodying the limitations and uses mentioned in the will, but 
making them subject to the provisoes in the will for the determination thereof; 
and, in a subsequent and distant part of the will, the proviso in question is inserted, 
being one of those referred to in the limitations. The question which arises on that 
proviso is whether it should be construed to have the effect of a condition precedent, 
or the effect of a condition subsequent. The distinction becomes extremely impor- 
tant in the present case, in reference to the second question which your Lordships 
will have to decide; that 1s, whether the proviso which for convenience has been 
called a condition, but which correctly speaking it is not, that the limitations in 
favour of the Brownlow family should only take effect in the event of the title of 
Marquis or Duke of Bridgewater being acquired, is a proviso which the law will 
allow to bind the estate. It is possible that the legality of the proviso may affect 
its construction; and for the purpose of considering the construction of it, I shall 
in the outset assume that it is illegal, and shall reserve any observations upon that 
point until after my remarks upon the construction of the clause upon that 
footing. The following is the proviso to be construed: [H1s Lorpsuip here read 
the proviso. ] 

It may be convenient to notice that there are certain rules or principles of con- 
struction connected with the right decision of this case. Thus, the intention of the 
testator is the governing principle in the construction of wills; and this intention is 
to be collected from the whole will, and not from particular expressions or detached 
passages alone. But, on the other hand, in the case of trusts executed, such inten- 
tion of the testator must be collected, not conjecturally, but from the language of 
the will itself; and words and forms of expression having a known legal import 
must be understood in their technical sense, unless it is to be collected from express 
words, or by plain implication, that they are to be understood in some other sense. 
Although in the case of executory trusts the courts have in certain cases properly 
assumed a greater freedom in effectuating what appears to be the general intention 
ot the author of the trusts, than in the case of trusts executed, yet, even in the case 
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of trusts executory, an intention must not be imputed by mere uncertain conjecture 
in contradiction to the express words; and especially where it is manifest that the 
will was drawn, not by a person who used technical expressions without knowing 
the meaning of them, but by a person well skilled in the practice of conveyancing. 
Again, although the courts will frequently alter the position of words and clauses, 
and put other meanings on them than those which they prima facie import, yet 
this is never to be done to give effect to an unlawful intent, or in any case where 
such alteration or interpretation is not really necessary : moreover, where a gift is 
good in itself, but is followed by an unlawful or repugnant condition or qualification 
in a distinct clause, the gift is upheld, and the condition or qualification, which 
alone is obnoxious, is rejected. . 

The first part of the proviso, which in terms purports to cause the cesser 
of the use and estate directed to be limited to the heirs male of Lord Alford, in case 
of his dying without having acquired the title of Duke or Marquis of Bridgewater, 
is in the nature of a condition subsequent, and not of a condition precedent. ‘The 
proviso, when taken as a whole, is not in the nature of a condition precedent. No 
estate is to arise on its fulfilment; nor is it a conditional limitation properly so 
called, because, although it purposes to defeat a use or estate, it does not create 
a new estate or interest in the room of the use or estate so defeated. Nor is it 
simply in the nature of a condition subsequent, because it not only defeats one 
estate or interest, but it proceeds to provide that the property shall go over to the 
objects of the ulterior limitations. In truth, as a whole, it is what the testator 
himself designates it, a proviso for the determination of the use directed to be 
limited to the heirs male of Lord Alford; and it is also a proviso which thereby, 
and by express provision, accelerates the subsequent estates or interests. It is 
similar in this respect to the proviso in Harl of Scarborough v. Doe ad. Savile (8), 
except that in that case the cesser was of a vested interest, whereas in the present 
case it is a cesser of a contingent interest. But the first part of the proviso in 
question is in the precise form of a condition subsequent, penned in the regular 
technical way, for it is annexed to an estate or interest created by a previous clause 
or previous part of the instrument, and, in the failure of the condition, the use or 
estate is ‘‘to cease’’; whereas, if it had been of the nature of a condition precedent, 
framed in the ordinary technical way, it would have formed a part, and usually 
and more properly the introductory part, of the clause whereby the estate to which 
it is annexed would be created; and, on the fulfilment of it, an estate would arise : 
see per Rotre, B., in Cooke v. Turner (9), 14 Sim. at p. 508. 

It is also an important circumstance that this proviso is in the precise form of 
conditions in the same will, which are beyond all dispute conditions subsequent. 
It is true that no precise technical form or position is essential to render a condition 
precedent or subsequent. If it can be collected from the will itself, that the testa- 
tor’s intention was that the condition should be a condition precedent, or that 
it should be a condition subsequent, it is to be so construed, however ex- 
pressed. I refer to the remarks of Asnurst, J., in Hotham v. East India Co. (10), 
1 Term Rep. at p. 645, and of Lorp Kenyon in Porter v. Shephard (11), 6 Term 
Rep. at p. 668; and the remarks of Lorp Tatsor in Robinson v. Comyns (12), Cas. 
temp. T'alb. at p. 166, properly considered, are not inconsistent with this statement. 
As the condition in question is in the regular form of a eondition subsequent, and 
as it is in the very same form as the other conditions in the same will, which are 
unquestionably conditions subsequent, the onus of showing that it was intended to 
be the very opposite of that which on its face it would appear to be—that is, the 
onus of showing it to be a condition precedent—lies upon those who would put that 
construction upon it. 

As the use or estate was only to cease or be void in the given event on the death 
of Lord Alford, before which time it could not vest—as it was to cease and be void 
before it had ever vested—it has been contended, and the majority of the learned 
judges have adopted the position, that, by reason of the contingency, the words 
‘‘eease and be void’’ can have no correct and appropriate application to the use and 
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estate referred to. It is said that, the use and estate not being vested, it cannot 
cease and be void, consequently the proviso cannot operate as a cesser or deter- 
mination; and that, to have any effect, the proviso must be construed as a declara- 
tion that the acquisition of the prescribed dignity should operate as a condition 
precedent to any use or estate arising or vesting, in which case the legality or 
illegality of such condition precedent is immaterial. It has been assumed to be so 
clear that the proviso can have no operation as a cesser or determination of the 
contingent use or estate, that neither from the Bar nor by the judges has any 
reason, principle, or authority, been mentioned or adduced in support of the point. 
It appears to me that the learned judges (owing, perhaps, to the little time and 
opportunity afforded them for research) have mistaken the common and ordinary 
examples of a rule for an exact and perfect definition of it. I do not deny that the 
examples, on which those learned persons would seem to have relied, may be in the 
nature of conditions precedent or subsequent; but I cannot assent to the assumption 
that they form the limits of the rules by which provisions of such a nature are to 
be ascertained. 

This will, my Lords, is evidently drawn by a skilful draftsman. Numerous con- 
tingencies, which might interfere to thwart or disappoint the testator’s intentions 
or wishes, are anticipated and provided for with a degree of ability and professional 
skill which, if correctly estimated, must induce great caution and mistrust in enter- 
taining an impression or opinion that the draftsman had adopted words which, 
although of known established technical meaning, were yet senseless and inappro- 
priate in relation to the use and estate of which he was speaking, and were incom- 
petent to produce the legal effect for which he used them; and, in fact, rendered the 
proviso, as he framed it, incapable of any sensible or legal construction. It seems 
to me that the expression here used is perfectly correct as applied to the gift or the 
interest made or created by the limitation. For a contingent gift or interest has an 
existence, capable, as well as a vested interest or estate, of being made to cease and 
become void. The vesting has nothing whatever to do with the question; it is 
perfectly immaterial. In the one case, a contingent gift or interest exists; in the 
other case, an actual estate exists. The two things are very different; but each 
exists, and each may properly be made to cease and become void. Indeed, a use, 
eo nomine, though it be only inceptive, inchoate, or potential, may be properly said 
to exist, and to cease and become void, as well as a use clothed with the actual 
selsin, or in other words an actual estate. Who can deny that even a chance may 
exist, and a chance may be made to cease? 

My Lords, it may be admitted it was the object of the proviso, and the intention 
of the testator, that the use of the estate to the heirs male of Lord Alford should 
not vest at his death, otherwise than in the event of his having acquired the title of 
Duke or Marquis of Bridgewater. But, it should be observed, that that object and 
intention would be equally accomplished by construing the condition, if valid, a 
condition subsequent. But it seems to be further contended, not only that such 
was the intention of the testator, but that the effect of the proviso was that, from 
the very necessity of the case, the use or estate to the heirs male of Lord Alford 
could not vest at his death otherwise than in the event of his having acquired the 
title of Duke or Marquis of Bridgewater; and that, therefore, the proviso, coupled 


with the limitations to which that proviso relates, virtually amounts to two con- 


ditions precedent, such as these: ‘“‘If Lord Alford should acquire the title of Duke 
or Marquis of Bridgewater, then to his heirs male; but if he should not have acquired 
that title, then over,’’ which is what is commonly called a contingency with a double 
aspect—and that, consequently, the proviso, as regards the use to the heirs male of 
Lord Alford, is in fact a condition precedent, and attended with the incidents of a 
condition precedent. This reasoning, however, appears to me to be fallacious, and 
little short of confounding things which are essentially different. For, as the very 
learned editor of Gitpert on Uszs, p. 177, observes : 


“The distinction is very refined; but it is certainly well established, that if an 
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estate be limited to A. until B. return from Rome, and after B.’s return to C., 
the limitation to C. is a good contingent remainder; whereas if the estate is 
limited to A. for life, with a proviso that if B. return from Rome the estate 
shall go to C., in this case the limitation to C., although precisely the same as 
the former in effect, is not a remainder, but what is generally termed a con- 
ditional limitation.’’ 


The very affirmative words which have been constructively supplied in the present 
case, viz., ‘‘if Lord Alford should acquire,’ etc., are wanting. We have only the 
negative words, ‘‘if he should die without having acquired,’’ etc., which constitute 
a condition precedent in regard to the acceleration of the posterior uses, but a con- 
dition subsequent as regards the prior use to the heirs male of Lord Alford. Take 
the words as they stand, and then according to their prima facie and technical 
import, what the testator says is this—not that an estate to the heirs male is to 
arise on a given contingency, which would be a condition precedent; but that an 
estate previously directed to be limited to the heirs male should cease on a given 
contingency, which is a condition subsequent. As little are we authorised, I con- 
ceive, to supply the affirmative words above mentioned, as we should be authorised 
to supply the collateral limitation ‘‘until B. shall return from Rome,’’ in the 
example just given of a conditional limitation by the learned editor of GitBERT oN 
Uses. To do so would be to translate the testator’s language into words of a 
different legal import, and thereby, as I shall presently endeavour to show, defeat 
instead of effectuating his intention. The mere fact that, if the condition deter- 
mines the use at all, it must determine it before ever it could vest even in interest, 
does not show that it was a condition precedent. It may virtually have the effect 
of a condition precedent in this respect, without being a condition precedent in its 
form, or of the nature of a condition precedent, and without being attended with 
the incidents of a condition precedent. 

My Lords, it appears to have been assumed, that, according to the definition, and 
indeed according to the import of the very term itself, a condition, to be a condition 
subsequent, must necessarily be a condition to defeat a use or estate subsequently 
to its having become actually vested, that is, vested in interest at least. It is true, 
indeed, that ordinarily the use or estate which is defeated by a condition subse- 
quent has become vested before the time when the condition defeats it; and it may 
be admitted, at least for the sake of argument, that one reason why a condition 
subsequent was so called, is, that it is a condition which ordinarily defeats a use 
or estate subsequently to its vesting. But, although this may be one circumstance 
from which its name may have been derived, yet its nature is not necessarily re- 
stricted to the thing from which its name is derived. Although the condition may 
have received that name because such an operation is ordinarily incidental to it, yet, 
even if this were the only reason why the condition was entitled a condition subse- 
quent, that fact would not prove that in all cases the use or estate, to be defeated, 
must be actually vested before the condition operates. But there is another reason 
why a condition subsequent may have received that name. <A condition may be 
called precedent, when it precedes, and because it precedes, the words of eift; and 
a condition may be called subsequent when it follows, and because it follows, the 
words of gift, whether that gift is vested at the time when the condition (which 
follows it) is to operate or not. Regularly a condition precedent does in form pre- 
cede, and a condition subsequent does in form follow, the words of gift, and in all 
cases a condition precedent does, in substance and by construction at least, precede 
the gift, and a condition subsequent does, in substance and by construction at least, 
follow the gift; for if the gift is to arise on a condition, such condition must in 
substance precede the gift; and if the gift is to be defeated, or the use or estate is 
to cease or determine by the condition, such condition must in substance follow the 
gift; the gift in the latter case must have an existence antecedent to the operation 
of the condition which is to defeat it, or cause it to cease or determine. 

For these reasons, my Lords, it seems to me that no satisfactory grounds have 
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been shown for the position that a condition subsequent can operate only on a vested 
estate or interest, or that a condition subsequent cannot operate to defeat a use or 
estate before it can vest, as well as an estate subsequently to its vesting. To get rid 
of the argument arising from the frame of the condition, it is urged that this is not 
a case of a trust executed, but of a trust executory—that is, of a trust raised by a 
direction in the will to make a settlement to uses, or upon trusts which are indicated 
in such will, but left to be formally declared by the settlement so directed; and it is 
beyond dispute that this is a case of a trust executory in that sense of the word, and 
that in the case of a trust executory a court of equity is in the habit of directing the 
property to be settled in such a mode as will best carry out the testator’s inten- 
tions : see Jervoise v. Duke of Northumberland (18); Duke of Newcastle v. Countess 
of Lincoln (14). But admitting all this, the onus still lies on the party contending 
that this proviso, framed as a regular condition subsequent, is a condition precedent, 
to show that in reality it was intended to be a condition precedent. 

How then is such an intention manifested, or on what grounds is it clearly pre- 
sumable? I do not perceive any necessary or plain implication, any vehement or 
strong presumption, any clear or sufficient indication, of such an intention. But I 
do see what appear to me to be perfectly conclusive grounds, for holding that an 
intention existed that this should not be a condition precedent. Not only does the 
testator, or rather the skilful draftsman for him, adopt the frame of a regular con- 
dition subsequent, but he designates the provisoces embodying that condition, and 
the other conditions which are unquestionably conditions subsequent, by one general 
term of ‘‘provisoes for the determination of the uses and estates directed to be 
limited.’’ The true character of those provisoes is therefore described in the will 
itself. But, independently of this, there are very strong grounds for negativing the 
presumption (if any existed from any other circumstances) that this is of the nature 
of a condition precedent. I conceive that probability, and reasonable and strong, 
if not vehement, presumption, is all in favour of the construction that this is of the 
nature of a condition subsequent. The will of the Earl of Bridgewater, although it 
may not be faultless, is yet admitted evidently to be the production of a gentleman 
well skilled in the law of property, and in conveyancing practice—and it may, I 
think, be fairly considered that he knew that the conditions he was instructed to 
insert were of questionable validity, and that he, therefore, very prudently and 
properly adopted a course which he knew to be safe with regard to those conditions, 
by making them conditions subsequent. But whether he knew this or not, one 
thing is certain, that the insertion of a condition subsequent was safe, whether valid 
or not while the insertion of a condition precedent would have been most mischie- 
vous, and subversive of what we may fairly presume to have been the most impor- 
tant designs of the testator. For, assuming the condition to be bad, it would do no 
harm if subsequent; whereas, if bad and precedent, it would accomplish the tes- 
tator’s intent as regards the heirs male of Lord Alford; and while the heir male of 
Lord Alford, though the prior object of the testator’s regard, would lose his estate, 
it would go to those who were only secondary objects of his regard, and be held by 
them freed and discharged from the condition which in their case is a condition 
subsequent, and which, therefore, if bad, would be wholly inoperative. 

The grounds on which I say that the condition in their case is a condition subse- 
quent are these. The operation of the first branch of the first proviso is made 
dependent on a single circumstance, viz., the non-acquisition of the title by Lord 
Alford, during whose life the limitation to the heirs male of his body was necessarily 
contingent. But as regards the second proviso, relating to the heirs male of C. H. 
Cust, the operation of that is made dependent on two circumstances, namely, the 
non-acquisition of the title by C. H. Cust, during whose life the limitation to the 
heirs male of his body would also be necessarily contingent, and also the non- 
acquisition of the title, with certain special limitations, by Lord Alford, and which 
he might have acquired after the death of C. H. Cust, and consequently long after 
the limitations to his heirs male had become actually vested. The distinction 
between the first and second provisoes in this respect, or at all events the conse- 
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quences of that distinction, as regards the defeating instead of effectuating the 
general intention of the testator, would seem to have escaped attention. The limita- 
tion to the heirs male of C. H. Cust is only contingent on account of the person. 
It is not contingent by reason of the second proviso relating to the acquisition of the 
required title. For it is a rule that an interest shall, if it can consistently with 
other rules of law, be construed to be vested, either in the first instance or as early 
as may be, rather than contingent; and the second proviso, relating to the acquisi- 
tion of the required title by Lord Alford or C. H. Cust, does not prevent the 
application of this rule—for that proviso (as far as regards the words of the cesser) 
is not only capable of being deemed to be of the nature of a condition subsequent, 
so as not to interfere with the vesting of the limitation to the heirs male of C. H. 
Cust on his death; but, so far as regards the words of cesser, it is in the precise 
technical form and language of a condition subsequent, insomuch that to hold it to 
be of the nature of a condition precedent would be a gratuitous infringement of the 
rules of law, both as to the construction of conditions and as to the construing 
interests to be vested rather than contingent. Hence, if C. H. Cust had died in 
the lifetime of Lord Alford, the heir male of C. H. Cust would have taken a vested 
interest under the limitations of uses, and notwithstanding the second proviso. In 
that case, if Lord Alford had not subsequently acquired the prescribed title, and 
C. H. Cust had not acquired it before his death in the lifetime of Lord Alford, the 
second proviso would, as being in the nature of a condition subsequent, defeat such 
vested interest in the heir male of C. H. Cust, if such second proviso were legal; 
but if such second proviso were illegal, the property, on the death of Lord Alford, 
would, by virtue of the first proviso (supposing it to be of the nature of a condition 
precedent, whether legal or illegal), go over from the heir male of Lord Alford, the 
primary object of the testator’s bounty, and would vest in possession in the heir 
male of C. H. Cust, the secondary object of the testator’s bounty, unaffected by the 
second proviso, as being of the nature of a condition subsequent and illegal, or by 
any condition whatever. Thus, if the condition were bad, the only effect of holding 
it to be a condition precedent would be this—to cause the prior objects of the 
testator’s bounty to lose the estate under an unlawful condition, because the duke- 
dom or marquisate was not acquired by descent, and to give the estate to the secon- 
dary objects of the testator’s bounty, though they might not possess the title, which 
it was equally the desire of the testator that they should possess, if they should 
become the owners of his property. This would be accomplishing a part only of the 
testator’s intention, in such a way as to be utterly subversive of his real intention 
as a whole. [or it can never be supposed that he could wish to take the estate in 
effect from the prior objects, and give it to the secondary objects of his regard, 
when the condition would be as unfulfilled by the secondary as by the prior objects. 

I have considered the case as if it had been a question whether the words con- 
stituted a condition precedent or a condition subsequent. But I have already inti- 
mated that in reality the proviso containing the contingency is neither a condition 
precedent nor a condition subsequent, but ‘‘a proviso of cesser and acceleration.” 
Whatever might be the true decision if this were strictly a question between a con- 
dition precedent and a condition subsequent, the case assumes a very clear form 
when it is considered, as it is in fact, a case of a distinct proviso of cesser and 
acceleration, even separated (though I need not lay any stress on that circumstance) 
by an interval of several pages from the limitations of uses. 

My Lords, the case, thus considered, resolves itself into this short form. First, 
there are certain limitations of uses; secondly, there is a proviso of cesser and 
acceleration of some of those uses. The limitations of uses are free from objection. 
The proviso of cesser and acceleration is alone the subject of objection. If that 
objection is well founded, if the proviso is invalid, the limitations of the uses 
remain unaffected by it. The gift being valid in itself, and the proviso which occurs 
in a subsequent part being alone obnoxious, such proviso must be regarded as struck 
out of the will. If it be said that the testator would not have inserted those limita- 
tions of uses, of would have varied them, if he had known that the proviso of cesser 
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and acceleration was to have no effect given to it, I answer that is a mere conjec- 
ture, on which no judge could act. I may here observe, my Lords, that it appears 
to have been thought that the inoperativeness of a void condition subsequent, or of 
@ provision of the nature of a condition subsequent, depends on the circumstance of 
its being annexed to a vested interest. But I apprehend that the reason of that 
inoperativeness is not the repugnance of the law to defeat vested interests, but the 
repugnance of the law to illegality, and the rule ‘‘that no provision (whatever may be 
its nature), dependent on an illegal event for its operation, shall have any effect.’’ 

In concluding this part of the subject I may here remark that the opinions I have 
expressed, as to the nature and effect of the first proviso, are the conclusions at 
which I have arrived, treating, as the learned judges were directed to treat, the 
dispositions in this will as legal limitations. Considering them, as they in fact are, 
executory trusts, I think the grounds for those conclusions would be still stronger. 
If I had not been satisfied that the first proviso, so far as regards the words of cesser, 
is of the nature of a condition subsequent, and that the words ‘‘cease and be void”’ 
would be capable of having effect given to them, even if this were a trust executed, 
I should have taken the course suggested by one of the learned judges, Alderson, 
B., namely, to have submitted to your Lordships the expediency of considering 
the question as depending on an executory trust. 

My Lords, for the opinions of all the learned judges I entertain a most unfeigned 
respect, and it is a subject of regret with me that those very learned persons have 
not had more time and better opportunities to form the opinions for which we have 
had to thank them. I know from experience too well what the duties of a judge 
are on circuit, not to feel how fully they are entitled to the indulgence with which 
several of them have begged your Lordships to receive their opinions. But I cannot 
forbear adding a hope that this case will not be hereafter cited as a precedent for 
any judge expressing an opinion, unless he is himself present, when there shall 
unfortunately be a difference of opinion among those learned judges. 

On the grounds I have stated, I have come to the conclusions that the proviso is 
in the nature of a condition subsequent, and will operate as such if legal; but, if it 
be illegal, it must be rejected, as if it were not contained in the will, and the gift 
will remain unaffected by it. I have hitherto assumed that the proviso, by which 
the limitation to the heirs of the body of Lord Alford is restrained from taking effect 
otherwise than in the event of Lord Alford, during his life, obtaining the title of 
Duke or Marquis of Bridgewater, is illegal and void; and I now submit to your 
Lordships the grounds on which I think the correctness of that assumption is 
established. 

In considering the question of the legality of the proviso, and the inexpediency of 
~ unnecessary restrictions on the free disposition of property by will, or by any other 
means known to the law, it cannot be denied that such dispositions are subject to 
some limits and restraints, and that the law will not uphold such as have a tendency 
prejudicial to the public weal. Every man is restricted against using his property 
to the prejudice of others. The principle embodied in the maxim sic utere tuo ut 
alienum non laedus, applies to the public in at least as full force as to individuals. 
There are other mixims equally expressive of the principle, nihil quod est incon- 
veniens est licitum, and salus reipublice suprema est lex. The principle I conceive 
to be universal, as governing as well transfers by deed, as the validity of contracts, 
and dispositions by will. I know of no textbook or case impugning this principle. 
Confusion occasionally arises from considering cases as establishing a principle, 
when they are in truth but instances of its application. It must be superfluous in 
this House to cite authorities to prove the existence of such a general law. It is to 
be found enunciated in our law books from the earliest times, and by names of the 
highest authority in the law—by Lorp Coxe, 1 Inst. 206 b; by Bracron, bk. iii, 
fol. 100; and in Suepparp’s Toucustone, chap. 6, 132, which I believe is the work 
of Dopprivce, J.; by Lorp Harpwicke, in Earl of Chesterfield v. Janssen (1), 
1 Atk. at p. 352; by Lorp Kenyon and LAWRENCE, J., in Blachford v. Preston (15); 
and it has been acted on in a great variety of cases, marriage brocage bonds, restric- 
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tions upon trade, the disability of sailors to insure their wages, sale of offices not 
within any statute, as in Harrington v. Du-Chatel (16), which was a case of security 
given as a consideration for having procured an office in the King’s household; and 
Lorp Tuurtow expressed himself to the effect that it was a matter of public policy, 
similar to marriage brocage bonds, where, though the parties are private, the prac- 
tice is publicly detrimental, and in cases of wagers respecting the public revenue 
and numerous other instances. This law has been expressed in different language, 
but all to the same import, as applying to matters against the liberty of the law, 
contrary to law, and against the public good. Some criticism has been wasted in 
relation to the language in which the principle has been expressed. Exceptions 
have been made to the expression of ‘‘public policy’’; and it has been confounded 
with what may be called ‘‘political policy,’’ such as whether it is politically wise to 
have a sinking fund or a paper circulation, or the degree and nature of interference 
with foreign states, with all which, as applied to the present subject, it has nothing 
whatever to do. Public policy, in relation to this question, is that principle of the 
law which holds that no subject can lawfully do that which has a tendency to be 
injurious to the public, or against the public good, which may be termed, as it 
sometimes has been, the policy of the law, or public policy in relation to the 
administration of the law. 

I shall, therefore, assume that a disposition of property by will, equally with a 
disposition in any other form, which has a tendency injurious to the public interest 
or good, the law will not uphold; and the law looks not to the probability of public 
mischief occurring in the particular instance, but to the general tendency of the 
disposition; and if the law is to be practically applied, it cannot be administered 
with reference to the character of the individuals to whom the question may relate. 
It has been said that this rule is too uncertain and vague to be capable of practical 
application by judges, on account of the various opinions which may be entertained 
on the subject of public policy. But I think the remark has no just foundation. 
There is no uncertainty in the rule that the law will not uphold dispositions of 
property and contracts which have a tendency prejudicial to the public good. There 
will be, no doubt, occasionally a difficulty in deciding whether a particular case is 
liable to the application of the principle. But there is the same difficulty in regard 
to the application of many other rules and principles admitted to be established 
law. ‘The principle itself seems to me to be necessarily incident to every state 
governed by law. Judges, who are charged with the duty of seeing that dispositions 
and transactions are not upheld and enforced which are contrary to the spirit of the 
law, must be presumed to take care not to apply the law to doubtful cases, and 
unnecessarily interfere to affect with the transactions which are the subject of 
judicial investigation. It is true, as I have before said, that remarks have been 
made on particular cases as calculated to impugn the principle, when the point of 
doubt has really been whether the circumstances of the particular case brought it 
within the principle. 

The facts, of which the tendency to affect the public interest is to be determined 
in this case, are these. A vast estate is given, and the continuance and perman- 
ency of the gift is sought to be made to depend on the event of a certain title of 
peerage being obtained—the object, as declared, being to annex the estate to the 
title required; and the question is, has the hope of retaining an estate of £80,000 a 
year, by the acquisition of the title referred to, any tendency to influence the devisee 
to a conduct which may be inconsistent with his public duty as a Subject, and 
prejudicial to the public good? This question relates to the tendency of the hope 
on practical conduct. 

My Lords, the materials for arriving at a sound conclusion, on the question must 
be gathered from a consideration of the political and social state of the country. 
It will not be necessary to refer to history to ascertain the particular sources of 
influence by which the grant of peerages may have been obtained, or what change 
in those sources may happen at any future period—whether those in the year 1668, 
when Earl of Kingston v. Pierepont (4) occurred, in which £10,000 was bequeathed, 
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to be employed in ‘‘all lawful and becoming manner to obtain a dukedom,’’ and 
which was held to be void, may be identical with those of after-times—because the 
principle of the constitution is, that the peerage at all times should be conferred 
with reference only to the character and circumstances of the individual elevated, 
and that pecuniary or any other influences, apart from those merits, ought not to be 
exercised or prevail: but the question should be determined by the tendency gener- 
ally, of the possession of such vast wealth being made dependent on the acquisition 
of a peerage or elevation to a higher rank in it, to furnish motives calculated to 
influence the conduct of the devisee, and independently of a sense of duty. The 
question is not affected by the character, or supposed character, of the individual 
who may be placed in such circumstances; the general tendency of being placed in 
such a situation is the point to be considered. 

My Lords, in considering the question proposed, I do not think it proper or 
necessary to introduce the name of the Crown as the fountain of honour, further 
than to say that, constitutionally, the Crown is under no legal responsibility in 
relation to the exercise of its prerogatives, and that the Crown is esteemed never to 
act on its own motion and impulse, but by the advice of those who are held respon- 
sible to the public for their due exercise. If the law is to be administered faithfully, 
the question must be considered with reference to the fact that it is the minister of 
the day by whom and through whom, in substance, peerages are acquired. Let any 
one look through the list of creations since the commencement of the reign of George 
III, and say, if there are not instances (not to say how many) of elevations to the 
peerage of individuals whose public merits entirely eluded public attention, and 
whose elevations, whatever those merits might be, could only be ascribed to Parlia- 
mentary or political influence. Probably there are few persons with so little regard 
to their credit as to controvert the fact. With the exception of persons engaged in 
the public service, and of a very few other persons, has it not been the course for 
such patents to be conferred on the adherents of the party in power, or Minister of 
the day? Or have they not frequently resulted from Parliamentary influence? 
However fortunate each Minister may have been in his turn in the great merits and 
virtues possessed by his adherents and his party, many not very auspicious persons 
yet do not doubt that those merits would have gone unrewarded, unless they had 
been associated with Parliamentary power and influence. The possession of Parlia- 
mentary boroughs, and a large expenditure in aiding the election of party associates, 
have certainly not been unsuccessful in arresting the attention of the Minister of the 
day to the merits of those adherents who were owners of the boroughs and expenders 
in elections. Those who affect to doubt on this subject may arrive at satisfaction 
by ascertaining what proportion of the peerages, within the period I have mentioned, 
or of the advancement of the old ones, have fallen on individuals not belonging to 
the party in power at the time of their elevation. Can it be said that, at the 
present day, no peerages have been acquired by the influence of party and Parlia- 
mentary support? Does experience warrant the conclusion, that the devise in 
question has no tendency to furnish a motive for public conduct independent of 
duty? My Lords, in considering the effect of the hope of retaining the estate by 
procuring a higher title, by an existing peer already charged with high duties of a 
legislative, political, and judicial character, can it be said that it has no tendency to 
influence him in his public conduct?—or, in case of a commoner, to induce him to 
create and exercise a Parliamentary influence, and regulate his conduct with views 
resulting from other considerations than the good of the state? Will it be asserted 
that motives much less cogent, though equally connected with personal objects, have 
influenced political conduct on very important occasions. I repeat that what may 
occur in the particular instance is not the point. It is the general tendency. It 
has been said that the extent of the fortune should have no influence on the ques- 
tion; which, properly explained, can only mean that the degree or quantum of 
power to produce the evil referred to is not an ingredient in determining whether 
the devise has a tendency adverse to the public good. No advantage can result 
from putting a number of hypothetical cases, which are supposed to have more or 
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less analogy to the present. A difference of opinion may prevail in respect of each 
or of any of the cases, as to their falling within the principle; and to arrive at a 
correct decision may require as much examination and deliberation as the case in 
question, and without any advantage to be derived from the result. 

The present case must be decided with reference to a general principle, but the 
particular circumstances of the case are the only safe materials on which to deter- 
mine whether the case itself is brought within the general principle. I cannot 
doubt that the testator was too well acquainted with the state of the society of 
which he was a member, not to know the ordinary means by which individuals of 
large fortune have been elevated to the pereage, whose situations were very likely 
to afford the opportunity of performing great public service; and that he never 
supposed that Lord Alford was in a station likely to have the opportunity of dis- 
tinguishing himself by the performance of any such public services as would be 
calculated to ensure the reward of a marquisate or dukedom, however eminent the 
personal virtues and merits of that individual might be and no doubt were. The 
means which the testator put within his power would enable him to display a merit 
quite as probable to procure the desired distinction as public services—that is, the 
merit of becoming a powerful and influential political and Parliamentary supporter 
of the minister of the day. Many individuals would hesitate to express a confidence 
in their political independence and virtue, if such merits were to be followed by a 
loss of £80,000 a year. My Lords, I entertain the opinion that individuals ought 
not to be allowed to dispose of their property in any manner which furnishes a 
motive to conduct in relation to acts of State, independent of a sense of right and 
duty. I can conceive no good motive to influence such a gift. It is plain that 
personal regard for the individual is not the only, or even the principal, motive for 
the gift. I admit the object sought to be attained is not illegal. I also admit that 
illegal or improper means need not necessarily be used to attain it. But I do not 
think that the testator could have contemplated any legitimate means by which it 
could be acquired, and that he could have anticipated the use of no other means 
than Parliamentary or private influence, obtained through the medium of the means 
which he should furnish. The views, intentions, or contemplations of the testator 
in this respect do not, in my opinion, form material ingredients in the question. 
Giving credit for the purest intentions on the part of the testator, and the highest 
honour to Lord Alford and his parent peer, I think the tendency of the devise ought 
to prevent those considerations from influencing the decision; and that that ten- 
dency is to induce the individual to apply his wealth to the furtherance of his great 
object, in a manner which others had found to facilitate the attainment of similar 
objects, and to political conduct irrespective of the proper motives. 

My Lords, Earl of Kingston v. Pierepont (4), has a strong bearing on the present 
case. In that case £10,000 was given to the Marquis of Dorchester and William 
Pierepont, to be applied by them in all becoming and lawful manner to procure a 
dukedom. On a bill being filed to set apart that sum to be applied according to the 
will, the bequest was held to be illegal and void. It will be observed that the 
testator sought to guard his bequest, from objection, by directing the application of 
the £10,000 to be in all becoming and lawful manner. But the court held that no 
lawful and becoming manner could be discovered in which the £10,000 could be 
applied to enable him to procure that title. In that case the money was given to 
be applied to procure the title. In this case the estate is to be retained, if the title 
is acquired; and it is distinguishable from the case cited, by the omission of any 
direction that the income to be derived from the estate should be applied to acquire 
the title. But I think the circumstance that the estate would be lost, if the title 


should not be acquired, has such a tendency to induce the appropriation of the 


funds derived from the estate in endeavours to obtain the acquisition, and to in- 
fluence Lord Alford’s conduct as a subject, as to bring the case within the principle 
of the decision cited. 

My Lords, my opinion has been founded on what I firmly believe is the just result 
of my experience of the present state of the political community which must be 
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subjected to the operation of the proviso in question; and I cannot, when exercising 
the solemn duty of a judge, deny or reject that experience, in order to adopt a 
Sentimental theory of purity, which, in truth, is not applicable, and as to which I 
doubt whether it is applicable to any former, or will be applicable to any future, 
period of the history of this country. In conclusion I have to repeat that I think 
the dispositions of property being made dependent on matters of state, which 
furnish motives that have a tendency to affect the conduct of the objects of such 
dispositions, as subjects, is not a restriction which can be deemed improperly or 
unnecessarily to interfere with the disposing power which the law has given. The 
caprice and fancy which may influence individuals, in regard to the disposal of 
their property, may have abundant scope for exercise, although not allowed to the 
extent of interfering with the public good. The power to regulate the disposal of 
property after death ought not to extend to the doing it in a manner tending to the 
prejudice of the living; and I think that to do it in a manner which furnishes 
motives for conduct independent of a sense of duty, is a disposal tending to preju- 
dice the living, and is such as the law will not uphold. And, on this ground, I think 
the proviso by which the limitation to the heirs of the body of Lord Alford is made 
to depend on the acquisition of the title of Marquis or Duke of Bridgewater, is 
illegal, and is in the nature of a condition subsequent, and that no effect can by 
law be given to it; and that, as the will contains a perfect limitation to the heirs of 
the body of Lord Alford, which character the appellant fills, full effect must be 
given to such limitation; and, therefore, that the decree which has been made in 
the cause must be reversed. 


LORD ST. LEONARDS.—As it is my fortune to address your Lordships last on 
this occasion, I shall take care not to go over the same grounds which have been 
already laid before your Lordships. I may state that I entirely concur in the 
grounds as stated by my noble and learned friends. 

The questions are of great importance in point of law; their importance in that 
respect exceeds even that which the case derives from the value of this property. 
The property, I take it, in round numbers may be considered as exceeding in value 
two millions of money; but the questions of law are not less important. I am sure, 
in the estimation of your Lordships: and I must say that I for one shall never 
accede to any representation under any circumstances to hasten, as we have has- 
tened under the peculiar circumstances the decision of this case; for it has led to 
considerable inconvenience to the learned judges, and has pressed on them in the 
manner to which they have adverted in their judgment, and which, no doubt, has a 
tendency to take from the opinions of those learned persons some of the weight to 
which those opinions are entitled. Jf I differ in the result at which I arrive from 
those learned judges, [ must be considered to do so with the greatest possible hesita- 
tion, and with the greatest deference to opinions of which I know so well the value. 

The questions, as has been already stated, are two: one on the nature of the 
condition itself, whether it be what is called a condition precedent, or a condition 
subsequent; and the other as to its legality or illegality. I look on it to be of the 
highest importance to ascertain exactly what is the nature of those limitations, 
before we consider what the particular provisions of the will are. It seems rather 
late in the day to refer to first principles; but they lie in a few words, and they 
appear to me to be essential to the proper understanding of this case. Under the 
common law, as your Lordships all know, you could not create such estates as are 
now made, and you could not raise a fee on a fee—you could not have a possibility 
on a possibility. You were so crippled and confined, that, even if you could only 
manage to create a determination of an estate by either a conditional limitation or 
by a condition, the heir-at-law only could take advantage of it—the consequence of 
which was that you could have no limitations over to a stranger or to other 
persons, in the way that you now may. When uses were introduced, the law was 
entirely changed, and you were enabled by means of uses, which were founded 
originally on trusts, to introduce all those modifications of property which are now 
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so well known in the law of this country. It seems, with regard to the opinions of 
all the learned judges, to be of importance to ascertain what a contingent use is; 
because they seem to think that that which does not exist cannot be defeated; and 
that I understand to be the ground of the opinion which they have delivered on this 
first point. 

In point of fact, a use is a thing simply of confidence. If one man have a legal 
interest, which of itself is only a creation of the law, the man who has the legal 
interest may tread with a landlord’s tread on the land; he has it only as by force of 
law. But when you come to the use of a legal estate, which gives a right, the 
possession of the estate may be in one person, and the use or confidence in another. 
When, therefore, a man has the use, it is simply that there is a confidence placed in 
some person, who has the legal estate, to permit the other person to have a usufruc- 
tuary interest; that is a thing which is simply a creation of the law—it is a thing 
which is not tangible—it is a thing simply of confidence. When the Statute of 
Uses came in and transferred uses into possession, that is, made uses possessions, 
and gave to the equitable person, to him who had had the benefit, the legal estate, 
then it was a simple transfer, by force of the statute, of the legal estate, which we 
call the seisin, to serve those uses. What did the contingent use then become? It 
did not alter its character, except in this respect, that the legal estate was carried 
to it; and so it was made in that sense a possession. Speaking of a vested estate, 
for example, it was in possession, when before it was a simple use or confidence. 
But it arises in the same way; although, being coupled with the legal estate, it does 
not alter its character and quality. It does not alter its character afterwards, 
because it becomes a legal estate. Instead of the thing being vested simply in 
confidence, the legal estate is in another. If you come to a contingent use, there 
is no variance; the contingency is a thing resting in confidence; and when the time 
arrives for that contingency to take effect, the statute executes that use or con- 
fidence, and gives the legal estate. Why should it not? Before it vests it is a 
limitation, and it is a limitation of the use. What distinction can there really be 
in law, as to the operation of defeating a confidence, whether it be a confidence to 
allow a person to enjoy an estate for the next ten years, or whether it be a con- 
fidence to allow me, if I go to Rome, for example, or if I have a son born within a 
certain time, to enjoy the estate from that period? In either case it is a con- 
fidence. In the one case it is a confidence to be executed at once, and in the other 
it is a confidence depending on a future event; but equally to be executed, and 
equally to be served out of the legal estate of the person in whom that estate has 
been vested. 

On the mere abstract question, can a contingent use be divested or not, before it 
actually takes place, I should say, why should it not? What is there to prevent 
you from saying, if a certain event arises, I direct you to stand possessed of that 
estate on confidence, for A. B. C., and so on? But if a certain other event happen, 
I then tell you that that confidence is to cease—the trust is to cease, as we call it— 
and the use is to cease—the trust ceases and the use ceases. The statute goes 
with, and operates to give, the seisin to all these uses, and they may all be deter- 
mined precisely the same as vested estates. That, therefore, is a mere abstract 
question. I can have no doubt that a contingent use is a confidence—a trust— 
and therefore is an estate first in equity, and then at law; but which, before 
the event arises, is just as capable of being defeated by a matter subsequent 
as any vested seiaiacd in the possession of any person. 

The next point, which it will be necessary to ascertain before we come to the 
discussion of the very point before your Lordships, is, What is the nature of these 
provisions? I am sorry to differ from my noble and learned friend who spoke 
second, on that question, because my impression strongly and clearly is, that it is 
not a case of condition at all. These provisions may properly be called in law 
conditions, to enable us to judge of these limitations, because contingent limitations 
—such limitations the law now allows—have been imported into the law from the 
law of conditions; and, therefore, it is that what might be illegal as a condition May 
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still be illegal as a secondary or shifting trust; and, therefore, that what might be a 
precedent condition at law before the operation of the Statute of Uses, may still be 
a contingent gift since that statute. My Lords, I apprehend that it is perfectly 
clear, with submission to others, that this is not a case of condition at all; but that 
it is a case of contingent limitations, with a series of shifting or secondary uses 
limited on those contingent limitations. That relieves this case very much from 
all the difficulty that has been imported into it in considering these provisoes, as if 
they were strict conditions at common law; for I am content, and must be content, 
to take the law of conditions as it stood, as a precedent in this matter. I know, by 
the authorities which have been referred to, that conditions, which were intended 
to defeat an estate, have defeated an estate, in contingency just as much as a 
vested estate—that they are odious in law, as it is said by high authorities. In 
SHEPPARD'S ToucHsTONE it is said expressly that they must be submitted to a strict 
construction; that is, you are not to give any favourable construction to a proviso, 
the object of which is to defeat an estate already created; but that, if that estate is 
to be defeated, it must be so by clear and express terms, within the limits of the 
instrument creating it. 

So far then, if this be a mere question of contingent limitations, we have to con- 
sider what are the limitations on which this estate is to operate. I think one thing 
is perfectly clear, that we can only collect the intention of this testator from the 
words which he has used; and that here, as in all other cases, we are bound, if we 
can, to give the common meaning to every expression which we find on the face of 
the will. If you find that the expressions are vague—if you find that they are 
irrelevant, and that they are, as one of the learned judges said, words, and only 
words—that will not prevent you from getting the substance; but you must be 
satisfied, before you discard the ordinary meaning of language,—if you do what the 
majority of the learned judges propose to do in this case, viz., mould the words of 
this testator—you must be perfectly satisfied that you are called on to mould those 
words, by taking them in their common and ordinary import as words of science; 
and you must be satisfied that they do not convey the meaning which the testator 
had, and to which you by law may give effect. 

My Lords, I would first, before I address myself to that point, call your Lord- 
ships’ attention to the subject of executory trusts. If this could be deemed as an 
executory trust, that construction would let in many arguments which would strike 
fatally at the view taken by the majority of the learned judges. But, as I said on 
a former occasion, when I stated my opinion to your Lordships, this is not a case of 
an executory trust—and I took particular care to draw the attention of the learned 
judges to that question, and to state to them that their opinions were not asked on 
that question. This House did not require the opinions of the learned judges at 
common law on what was or was not an executory trust—the House had itself better 
means of deciding that point than fell within the reach of the learned judges. But 
one of the learned judges, ALDERSON, B., has, although not asked the question, given 
his opinion that this is an executory trust. I am sorry to differ from that learned 
judge; but I am clearly of opinion—and as strongly as a man can be on any point— 
that this is not an executory trust; and I advise your Lordships not to treat it as 
an executory trust, but to treat this will in all respects as if it had been a series of 
limitations of the legal estate. 

Now, my Lords, with some knowledge of the framing of these instruments, I 
will take on myself to state to your Lordships, that no legal instrument ever was 
prepared with a more perfect knowledge of the subject with which the draftsman 
was dealing, and of the law bearing on the different points, than this will exhibits 
in every part and portion of it. If the framer has miscarried with regard to the 
legality of the subsequent condition, he has miscarried in very great company, and 
he would have no reason, if he were living, to be ashamed of any failure. He 
certainly has miscarried with very high authorities, to whom the greatest deference 
must be given. But there is no colour belonging to it of an executory trust, pro- 
perly so called; all trusts are in a sense executoty, because a trust cannot be 
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executed except by conveyance, and, therefore, there is something always to be 
done. But that is not the sense which a court of equity puts upon the term 
“executory trust.’’ A court of equity considers an executory trust, as distinguished 
from a trust executing itself, and distinguishes the two in this manner: Has the 
testator been what is called, and very properly called, his own conveyancer? Has 
he left it to the court to make out from general expressions what his intention is, 
or has he so defined that intention, that you have nothing to do but to take that 
which he has given to you, and to convert them into legal estates. I defy any real 
property lawyer living to go through this will, and draw a settlement from it, and to 
alter a single word. I will say of the whole framing of the limitations, they are 
right from beginning to end. I do not speak now of the legality of the particular 
proviso, but I am speaking of the framing of the instrument; and I say that no 
lawyer sitting down to frame that instrument could do it more legally or more 
effectually than the framer of this will has. I trace the hand of a master in every 
part of it. There are provisions with regard to vesting the heirlooms; there are 
provisions with regard to the vesting of chattels; there is a provision respecting his 
brother's debts, not giving his creditors a right over the fund. In short, in every 
page, and every part of this will, I see that the framer knew perfectly well what he 
was about. 

If he did know what he was doing, what has he done? He has introduced one 
of the most perfect series of limitations that it was possible for the law to enable 
him to introduce. He has given to the testator’s heirs of his body this estate in 
the first instance. His brother was resident abroad, and there are most elaborate 
provisions in respect of that residue. He gives him a certain interest, and pro- 
vides for his heirs male; but how does he provide for his heirs male? In the same 
way in which he provides for the heirs male of other parties. He then makes a 
provision for Lady Long, who was afterwards Lady Farnborough; and I beg your 
Lordships’ particular attention to these provisions. The learned judges have begun 
the will a little later; but I hold the further limitations to be of very great impor- 
tance, as showing what was the true construction of this will. 

By his will he gives an estate, after his wife, in remainder to Lady Long for 
ninety-nine years; then to trustees in the usual way, in trust, to preserve contingent 
remainders; and then to her heirs male. There is a proviso afterwards inserted 
that, in case she has not issue male living at the time when the estate comes into 
her possession, then the limitation to her shall cease and be void, and the estate 
shall go as if she died without issue. At the Bar I remember it was argued as if 
there was some difference of expression in that proviso, as compared with the other 
provisoes; but that is not so. There may be sometimes ‘‘determine”’’ in one pro- 
viso; sometimes “‘cease and be void;’’ in another—equivalent words; but the ex- 
pression is always the same, either ‘‘determine and be void’’ or ‘‘cease and be 
void’’—there is no variance in the expressions. Now, my Lords, just as we are 
passing, to try the point on which I am about to enter, namely, what is the true 
construction of those limitations, and what you are to introduce, take that particular 
case. ‘The words are: “‘To Lady Long for ninety-nine years, and her heirs male.”’ 
I may as well try the case on the limitations to her as on those to Lord Alford. A 
limitation, as we all know, to heirs male, is in its nature and from necessity a 
contingent limitation, because it only refers to the person who shall be the heir 
male of that devisee at the death of that devisee; but then it has this singular opera- 
tion as a limitation, that, although it cannot, in the first instance, operate to the first 
and other sons, and to them in tail male—but that the first son, the person who is 
heir male at the death of the devisce, takes it as a purchaser; yet, when he does 
take it as purchaser, it then has all the qualities of a regular limitation, the ancestor 
not taking a life estate, and the estate goes from one to another in precisely the 
same way as it would have done if there had been a regular line of limitation. 
And, my Lords, the framer of this will was perfectly aware of that: for, in the 
subsequent clauses, with regard to heirlooms, he speaks of the first and other sons 
taking. Let us try how we are to remodel it, because what the learned judges 
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propose is this: The limitation is of itgelf contingent, without introducing any single 
word; and they propose in the other limitations, on which the question properly 
arises, to introduce from the will new contingencies. They look to the subsequent 
provisoes, and they take from those provisoes a particular contingency, and they 
add that contingency to the contingency which is necessarily created and embodied 
in the very limitation itself. 

I do not know whether I quite make myself understood by your Lordships; but 
take this for example: The limitation to Lady Long’s heirs male is in itself con- 
tingent, because it really is, in point of law, to the person who shall, at her death, 
answer the character of heir male of her body. If the learned judges were to do 
with that limitation what they propose to do with the subsequent one, finding that 
in case Lady Long, when she comes into possession of her estate, being in remain- 
der, have not issue male then living, the whole is to be defeated—they would 
introduce another contingency, and they would say, if Lady Long has issue male 
living at her death, or, if Lady Long hag issue living at the time that her estates 
come into possession—and why would they introduce that? Because they say, that 
the contingent limitation or use of the estate to her issue was a thing that had not 
arisen, and, therefore, could not be defeated; and, although the conditional proviso 
is that it shall cease and be void, and the estate go over, they say that it is not pos- 
sible to give that effect to it—they are words and only words—because, the estate 
never having arisen to heirs male, it cannot be defeated; but the will made it a 
precedent condition, that she should have issue male living at the time she came 
into possession. 

Your Lordships will be aware that in the way in which the learned judges look 
at this point, with the opinions which they have expressed on the second point, it 
is to them wholly immaterial whether this is a condition precedent, as it is called 
(and which I will call it also, simply for the sake of following the argument, and not 
because it is correct), or a condition subsequent. What can it signify, whether 
you shall introduce the contingency before the limitation, which shall prevent the 
limitation arising, or you let it take place modo et forma in which it is given, with 
a positive, clear, and distinct declaration, that on a given event it shall not take 
place? Suppose it to vest, where is the magic—where is the harm of it vesting? 
Suppose it to vest in the person who is heir male, let it vest in the person who is so 
for the time, and it is then divested, what is that? It is a momentary operation. 
But, my Lords, the law is so benignant in this country, that the law sometimes 
contradicts itself, in order to preserve estates. The very doctrine (and I beg your 
Lordships’ attention to that) of conditions subsequent, was introduced in favour of 
men’s dispositions, and to save estates which might be avoided by legal conditions 
from the destruction which awaited them, if the condition were held to be prece- 
dent. Therefore, in that view it is of the greatest importance to distinguish the real 
nature of that which we are dealing with. Take Lady Long’s case, because it is so 
very simple, and because it was to cease on an event which might happen in her 
own lifetime, viz., that she might not have issue living at the time the estate came 
into possession; and if you look at the words of the proviso, you will see that the 
words of the proviso, or limitation, are clear—it is a contingent limitation; but 
with no other contingency attached to it,—and if you give effect to the will, there- 
fore, in that respect, you must give effect to it as a contingent limitation to arise 
at the time of her death. Then there is a proviso which defeats it. That proviso is 
strictly proper in all respects—it is a shifting or secondary use, because it defeats 
the previous limitation, and introduces a new estate in lieu of it. Therefore, it is 
what, on the face of the proviso, it purports to be—it is strictly a secondary or 
shifting use. 

Why should you not give effect to it according to the words? You are in this 
dilemma, which, as I think, my Lords, the learned judges have in no respect 
relieved themselves from, that in this very simple proviso to which I have referred 
in Lady Long’s case, you would have to give to these words a double meaning—that 
is to say, that, as regards Lady Long’s whole interest, it was a condition subse- 
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quent, as it is termed, and in regard to the issue a condition precedent. Whereas, 
if you let this will operate as the framer intended it to operate, so as to let the 
limitations, if they can, take place according to the manner in which they are given, 
and then let the other provisoes operate in the way in which they by law can 
operate, and in the manner in which the framer of the will meant they should oper- 
ate, and as I am bound to suppose the testator himself meant they should operate, 
they will be defeated if the events arise, and if the events do not arise they 
will not be defeated. In this case there is this most important consideration. If you 
will let the limitations take effect in their course, and according to their order, in 
the way in which they are pointed out, in this will there are events, and very prob- 
able events, in which every one of those uses will take effect, exactly as they are 
given, and no one by any subsequent event can be defeated. Are you to introduce 
contingencies in order to defeat those estates? I think, with the greatest sub- 
mission, that the learned judges have not met the difficulty—at least, the learned 
judges have not at all relieved my mind from the difficulty; and they introduce a 
particular contingency. 

Let us see, for example, when we are trying that, what the provisions are, and 
then see whether the learned judges have or have not solved the difficulty which 
they have themselves created. After this proviso as regards Lady Long’s estate, 
you come to the proviso as to the dignities. The first proviso provides for the two 
events, and it has been treated as two provisoes. It is only one proviso, and the 
latter part of that proviso overrides the whole of it. If Lord Alford do not in his 
lifetime, or within a certain time, obtain the dignity to himself and his heirs male, 
or if the title of Lord Brownlow descend to him in his lifetime, and he do not within 
five years obtain a proper grant of the dignity, then and in either of those cases, etc. 
—that is the proviso. The latter part of it governs both the preceding provisions, 
and hence it is only one proviso—the estate to him, and to his heirs male, and to 
trustees, and so on, shall cease and determine; and the estate shall go over as if 
Lord Alford had died without issue. Just let us consider that for a moment while 
I pass on. Then the same provision is introduced as regards his next brother, 
Charles Henry Cust, now Egerton, and with this additional proviso, that, if Lord 
Alford shall have obtained a remainder which would extend to Charles Henry Cust, 
then that would introduce an additional case; but supposing it did not, then, and in 
either of these three cases, the estates in like manner are to go over in the clearest 
possible manner. Then come what have been properly called the equivalent clauses 
—and I will show your Lordships presently the operation of those clauses—that if 
the brother of the testator obtains the grant of a dignity, and that should extend to 
Lord Alford, for example, then the gift to him shall operate; or if Lord Brownlow 
himself, after the death of his brother, obtains a dignity, that then the estates of 
Lord Alford shall operate. We will see presently how that will bear. 

Then come two extraordinary clauses—one, that if Lord Brownlow obtain an 
estate which descends, and which would interfere with the dukedom or marquisate, 
then the limitations are to be void; secondly, if Lord Alford acquire by himself or 
otherwise an estate, the precedency of which shall not be greater than the mar- 
quisate of Bridgewater would be, that then the estate shall be void. These are two 
actually distinct clauses, repeating clauses. I will not stop now to inquire whether 
they be legal or not. But observe what the learned judges have done; they have 
taken out of this series of complicated provisions a particular case, namely, that of 
Lord Alford dying without acquiring the title, and then they introduce one con- 
tingency on a contingency, which is necessarily included in the devise, and then 
they make it thus. [Lorp LynpHurst.—That is only half the devise.] That is 
only half the devise, but I will show your Lordships what besides. They take that 
particular case out, and introduce it without warrant of law in my opinion, speaking 
with great deference to them, but certainly against the intention of the testator and 
contrary to the frame of this will; they take a particular contingency out, and read 
it thus, that if Lord Alford should obtain the title of Duke or Marquis of Bridge- 
water in his lifetime, then to his heirs male at his death. 
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My Lords, I pressed it on the learned counsel at the Bar at the time, that, in 
order to sustain that view of the case, you must be prepared to do this—to show how 
every part of these very provisoes can be introduced by way of contingent event, or 
precedent condition, if you like to call it so, by a contingency which shall prevent 
the use from arising unless it happens. But to take out that particular case, 
because the event has happened, is against every construction of law which ought 
to bind a court of justice. You are not to look at the case as it stands at the 
moment when you are deciding it, and pick out that particular case, and say, 
Because this event has happened, therefore, there is such a construction to be put 
on it. But the true mode of construing men’s wills is this. Take the whole instru- 
ment, and ask, What were the probable cases which might arise at the time that 
will was made? What were the probable events which were contemplated by the 
testator, and provided for? If we are to do this, no man can introduce contingent 
limitations that will satisfy your Lordships in the way in which the learned judges 
intend to construe it; for, in order to do this, they must go on and provide for all. 
There is no reason why you are to take one contingency—we are now speaking of a 
contingent limitation—and leave out all the rest. 

Therefore, the first contingency is, if Lord Alford shall not acquire the title; but 
then the next contingency is not with a qualification or rather with another con- 
tingency, ‘‘or if he shall’’—it must be, if he shall for five years be Earl of Brownlow 
without acquiring that title, that goes to qualify and defeat the will. Are you to 
introduce anything except where it is introduced in the will? Then we come to the 
other cases, still keeping to Lord Alford; if Lord Brownlow acquired the title, that 
is a Satisfaction, and that is the qualification. Therefore, suppose Lord Alford, for 
example, not to have acquired the dignity, why, we know perfectly that still his 
issue male might take under the will. Then you must come to the conditions 
afterwards, in order for them to operate. Why not take them, therefore, in their 
regular course and order? Supposing the brother himself to have acquired the 
title, there is satisfaction again; and then the limitation will take place. But the 
contingency proposed to be introduced by the learned judges, in order to effectuate 
the intention of the testator, according to that view of the subject, would require to 
be qualified, moulded, and explained in a way that no man ever did or could create 
such a contingency. What was the consequence? Why, that the framer of this 
will, who was master of his business, drew the will in a perfectly legal manner, so 
as to meet that; and, I will venture to say, in exactly the manner in which every 
conveyancer, who is really worthy of the name of a conveyancer (a name for which 
I can assure your Lordships I have a very great respect) would have drawn that 
will. I have read over and over again every syllable of this will. I have bestowed 
on it the greatest attention in my power, and have felt exceedingly anxious about 
the determination of it, differing as I do from my noble and learned friend on the 
Woolsack. I do so with great reluctance when I consider that his opinion is sup- 
ported by so very great a majority of the learned judges; and it really does require 
a very strong conviction to enable me to recommend your Lordships not to follow 
the opinions of those learned judges. There is not a single proviso throughout this 
will that it is not consistent with itself and with every other part of the will; and if 
you attempt to dislocate it, and to introduce contingencies from it, you produce 
all the mischief which I have pointed out, and it leads to inextricable confusion. 
You may, no doubt, pick out a particular case which has happened, and say that it 
is a contingency; but you are not warranted in doing so in point of law. Therefore 
on that point I have nothing further to say. My Lords, in this case there has been 
a little misunderstanding. One learned judge refers to Carwardine v. Carwardine 
(17) as an authority for importing words into a condition. Your Lordships will find 
it fully explained in the last edition [8rd Edn.] of Gitpurr on Usss, 178, n, that 
that case does not bear at all on this case: 


‘‘A gettlement was made to the use of the settler for life—-remainder to his 
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intended wife for life, except in such cases as should be thereinafter excepted 
for her jointure.”’ 


In a subsequent part of that settlement you find that there was a proviso that, if 
the settler had issue, that issue should have half the estate, during the life of the 
wife; and what the Lord Keeper did in that case was this. He introduced that 
proviso properly where the exception was to her for her lifetime, ‘‘except in such 
cases as should be thereinafter excepted.’’ He said: ‘‘Very well; I must look to 
see what is excepted,’’—and he took the exception that created a conditional limita- 
tion. It was no case of contingency, properly speaking. She had the whole of the 
estate if there was no issue living; and, if there was issue, then the issue took one 
half, and she took the other half. That was all that was done in that case. 

My Lords, one of the learned barons (ALDERSON, B.) seems to have imagined that 
this was a case turning on the difference between a contingent remainder, and an 
executory devise. I think there is some misapprehension about that. This case 
involves no consideration of that rule. The very limitation itself is a contingent 
remainder. We are all aware that it is a contingent remainder, and not an execu- 
tory devise. The rule is (only we do not want the rule) that a thing is not more or 
less contingent. The event on which the contingency depends may be more or less 
probable; but you do not make the contingency more or less contingent. It is con- 
tingent; and that is the definition of it. But the event may be much more probable 
in one case than in another. Is it contingent? It is in point of law. This, there- 
fore, is a contingent remainder; and the only question is whether it is to be defeated 
by subsequent events, by a proviso which would operate to create a shifting or 
secondary use. The learned judge introduced that which is under the law a shifting 
or secondary use, as if it applied primarily to the creation of either a contingent 
remainder or an executory devise, which it clearly does not. 

One thing I think is quite clear. My noble and learned friend who spoke last 
stated that, in which I quite agree, that a condition precedent or a condition subse- 
quent can never be fairly varied, or be rendered more or less operative, because a 
limitation is contingent. It matters not whether the limitation is vested, or whether 
it is contingent; for the questicn of condition precedent or condition subsequent, 
depends on intention; whether the one or the other, whether it be a contingent 
limitation or whether it be vested, it is wholly indifferent to the operation of that 
rule. The great question on this will will be what I have before stated. If you 
leave these limitations to operate precisely as they are given, and to be defeated 
precisely as the testator has provided for their being defeated, every intention which 
the testator ever had will be carried into effect according to the rules of law, without 
altering a single word in the will. You will give to the language its natural import; 
and, moreover, you will give to the language its scientific and legal import; and it 
would be doing violence to the words to construe them in any other way. I have 
already, I think, mentioned to your Lordships that it must be wholly indifferent, as 
to the intention of the testator, whether you prevent the use from arising, or 
whether you will allow it to vest for a moment, and then to be divested. But I will 
call your Lordships’ attention to the care with which the law provides for the 
vesting of estates to save estates from being destroyed. There is a remarkable 
instance in the old books—Plunket v. Holmes (18). There there was a devise to 
the testator’s heir-at-law for life, with remainder over in contingency, and the fee 
simple descended to the heir-at-law, who was then the tenant for life. Your Lord- 
ships are aware that the union of a fee simple in reversion with a life estate would 
exclude and destroy the contingent remainder. What did the court do when that 
case arose? It decided that, as the descent was immediate to the heir, there should 
not be that coalition in law between the reversion and the life estate, which would 
exclude the contingent remainders, although they admitted the law to be, as it still 
is, that if the descent of that reversion had not been immediate, but it had 
descended to a third party, and then from him to the tenant for life, the heir-at-law, 
the contingent remainders would have been excluded. That, therefore, is an 
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instance in which the law actually entrenches on its own settled rule, in order to 
Save estates from being destroyed. 

My Lords, I have reserved, as regards this question, the authorities by which I 
want to show your Lordships that, as I apprehend, the opinion delivered by the 
majority of the learned judges ought not to be the rule of your Lordships’ decision; 
and the cases to which I am about shortly to call your Lordships’ attention, you will 
find to be cases which, if the rule now proposed by the learned judges had been 
adopted, must have been decided directly in an opposite way. Yet, my Lords, there 
are no cases better established in law than those to which I shall very shortly call 
your Lordships’ attention. 

My Lords, I will first refer to a case in which the question was whether a proviso 
should operate, by way of condition, to defeat a legal estate, or whether it should 
operate so as to form a part of the limitation itself, and so save the estate. It is 
Page v. Hayward (19). 


‘Nicholas Searle, by his will, devised to his niece Mary Bryant and the heirs 
male of her body, upon condition and provided that she intermarry with and 
have issue male by one surnamed Searle; and, in default of both conditions, he 
devised to Elizabeth Bryant in the same manner; and, in default thereof, he ~ 
devised to George Searle for sixty years, if he so long lived; remainder to the 
heirs male of the body of the said George and their issue male for ever.”’ 


One of the nieces married a person who was not a Searle, and the question was, 
what the effect of those limitations was. 


“And, by Hour, C.J., and the whole court, it was adjudged, first, that the 
estate devised to Mary was a good estate tail; and so was the estate to 
Klizabeth; but it is a special intail; it is an estate to her and the heirs male of 
her body begotten by a Searle, which is a middle intail, not the highest nor the 
least; for it might have been to her and the heirs of her body begotten by J. 
Searle, which had been more particular; yet this is a good estate tail within 
the statute de donis, for it is within the reason of the statute. Secondly, the 
words ‘upon condition,’ etc., though they are express words of condition, shall 
be taken to be a limitation; so it is held in other cases. And Hott, C.J., said, 
he saw no reason why they might not be so construed in a deed, though the 
law had not been carried so far; and so the sense is, if she has no issue by a 
Searle upon her death, the estate shall remain over.’’ 


In that case, therefore, the condition was so moulded as to form part of the limita- 
tion, and so to save the estates, which had been intended to be created by the 
testator; whereas, according to the opinions which have been now given, I should 
understand that it would be read as an express condition, which would defeat the 
estate, instead of allowing it to go as a description of part of the limitation of the 
estate, so as to save, as far as if might be, the limitations provided for. 

My Lords, there are a great number of cases, which have been decided, where, 
although actual words of contingency are used, and limitations are introduced by 
actual words of contingency, yet, from the limitations over, you can come to the 
conclusion that the testator intended that the devisee, before that contingency had 
arisen, should take the vested estate. Those cases, therefore, go infinitely beyond 
that now before your Lordships, because you are here asked, from a proviso pro- 
viding for a subsequent event, to select a contingency, and to insert it where you 
do not find it. But the cases to which I now call your Lordships’ attention are 
cases in which there was such a contingency expressed in the clearest words, and 
yet, entirely on the ground of the intention, that contingency was not, as here, 
interpolated and inserted without warrant, but that contingency was struck out of 
the will, and it was not considered as a condition precedent, but as a condition 
subsequent. 

The first case is the well-known case of Bromfield v. Crowder (20). There the 
testator devised to A. for life, and, after her death to B. for life, and, at the decease 
of the two, he gave all his real estate to C. if he should live to attain twenty-one; 
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but, in case he should die before attaining twenty-one, then he gave it over. The 
court there held, that that last taker took the estate at once from the death of the 
testator; though he was under twenty-one, he took a vested estate at once, and the 
gift over was only to take effect in case he died under twenty-one. The learned 
Chief Justice, in stating the opinion of the court, says: 


“There is nothing in the will to prove that the testator meant the plaintiff not 
to take a vested estate, unless he survived twenty-one. Indeed, the true sense 
of the thing is, that the devisor meant him to take it as an immediate devise 
in himself; but that it was to go over in the event of his dying under twenty- 
one. It must be admitted that, according to repeated decisions, no precise 
words are necessary to constitute a condition precedent in wills. They must be 
construed according to the intention of the parties; and it would be absurd, 
considering the various circumstances under which wills are made, to require 
particular terms to express particular meanings. The apparent intention, as 
collected from the whole will, must always control particular expressions. Now 
the fairest construction that can be put upon this will, independent of authority, 
is that the plaintiff took an immediate vested estate on the death of the pre- 
ceding devisees, with a condition subsequent.’’ 


That case came to your Lordships’ House, and the judgment was affirmed; so 
that there the very contingency was struck out of the will, and a vested 
estate taken directly, contrary to the very words of the will itself. That 
was followed by a case, which was very much doubted at the time, Doe d. 
Hunt v. Moore (21). The only difference between those cases is this—that the 
former was the case of a gift in remainder, and the latter was a devise at once to 
J. M. when he attained twenty-one; but, in case he died before twenty-one, then 
over. And it was held, that there was no distinction in law between the two cases, 
and that, therefore, the devisee took, although he had not attained twenty-one. The 
words of contingency are again and again struck out, in order to effectuate the 
intention of the testator; and that is directly, as it appears to me, opposed to the 
opinions of the majority of the learned judges in this case. 

That case being deemed not quite satisfactory, the point was brought before your 
Lordships’ House in Phipps v. Akers (22). There the case which was stated to the 
learned judges was this: 


‘The testator, being seised in fee of estates situated in the parish of Wheelock, 
devised those estates in this manner: he gave those estates to George Holland 
Akers when and as soon as he should attain the age of twenty-one years; 
but in case he should die under the age of twenty-one years, without 
leaving issue, in that case the estates should form part of the residuary estate of 
the testator, which he gave over to another person; and the question put to the 
judges was this, what estate George Holland took in the Wheelock estates.’’ 


My noble and learned friend who spoke second doubted whether Doe d. Hunt v. 
Moore (21) had been properly decided, yet he did not oppose the decision of this 
House, and that decision was in favour of the judgment of the court below, and that 
really sets this point at rest. [Lorn Broucnam.—Where did that case come from ?] 
From the King’s Bench. 

There was another case, that of Azslabie v. Rice (23). There was a devise in 
that case to the wife and her assigns for life, in case she continued single and un- 
married, and, after her decease, to such persons as she should appoint by deed or 
will, and, for want of appointment, over. But in case she should marry in the 
lifetime of other persons, with their consent, then she was to enjoy the estate for 
the whole of her life. Your Lordships will see, therefore, that the limitation was 
to her for her life, if she should so long continue single and unmarried, but with a 
subsequent proviso that if she married in the lifetime of those persons referred to, 
with their consent, she should have the estate for the whole of her life. Those 
persons died, and she married without consent, and the question was, what was the 
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nature of the limitation. It was sent to the Court of Common Pleas and the learned 
Judges gave this opinion : 
“We have heard this case argued, and have considered it. We are of opinion 
that this condition was a condition subsequent, and that, as the compliance with it 
was by the death of Alice Hatton, and James Fremoy, and Thomas Lilly, 
become impossible by the act of God, her estate for life is become absolute ; 
and that she may now execute the power of appointment. ”’ 


And that was confirmed. If that had been allowed to operate as a part of the 
limitation, she would of course have lost the estates; but the court held it to be a 
condition subsequent, and that, that condition having become impossible by the act 
of God, the estate was not destroyed or affected, but remained; and your Lordships 
see, therefore, what has been the care of the courts to prevent estates being defeated 
by those conditions. 

There is one other case, Gulliver d. Corrie v. Ashby (24). There there was a 
devise of estates to uses, and there was a condition that the party should take the 
name and arms; but in the devise over there was a condition: it was by way of 
proviso. There was a condition that they should not commit waste, and the par- 
ticular spot wasted was actually devised over. There was a little argument, there- 
fore, on that point, still the testator knew how to devise the estate over when he 
made it; and the question was, what was the nature of this proviso. Lorp 
MANSFIELD said: ‘‘I am of opinion that this is not a condition precedent, and it 
cannot be complied with’’; and he gives the reason why he is of that opinion. It 
was argued very much, that that portion of the proviso was to be taken in and form 
part of the limitation, just as the learned judges have recommended your Lordships 
to take the contingent proviso, and to insert it before the limitation. Lorp 
MANSFIELD was clearly of opinion that this was not warranted by law; and he makes 
this observation as to the question whether the condition was broken or not: ‘‘In 
such a case (of so silly a condition as this is),’’ showing that the courts do not look 
with very great favour upon such conditions, ‘‘the court, perhaps, would incline 
against the rigour of the forfeiture,’’ though a forfeiture had been incurred. 
YATES, J., says (4 Burr. at p. 1942): 


“This is certainly not a condition precedent. The question then is whether it 
be a conditional limitation? I am clearly of opinion it is not. Doubtless it is 
not an expressed limitation; and an implication of one can only be made in 
order to effectuate the testator’s intention, and must necessarily be an implica- 
tion to that purpose.’’ 


He then says: 


‘The court will not make an implication to support an idle intention beneficial 
to nobody, nor can such an implication be made upon a limitation after estates 
tail. It cannot, therefore, be considered as a conditional limitation, nor is it 
a condition subsequent; for it would be nugatory, as Ambrose Saunders might 
immediately suffer a common recovery and bar the estate. It can only operate 
as a commendation or desire.”’ 
Aston, J., says: 
‘‘Whether this be a condition or a recommendation, yet the rules of making 
implications do not hold in the case now before us. The cases cited in support 
of making the implication are founded upon reasons which do not exist in the 
present state. I take it to be a condition subsequent, and, as such, barred by 
the common recovery.”’ 
My Lords, see what another of the learned judges, Hrwirr, J., says (ibid. at p. 
1943) : 
‘‘He concluded with saying that this condition, or whatever else it may be 
called, is not such a limitation as will carry the estate over to the next 
| remainderman, upon breach of the condition enjoined.”’ 
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These cases seem to me clearly to prove what I have stated to your Lordships, 
that not only is the introduction of the contingency, selected and culled out of the 
provisoes, not warranted by law, but that the law does, in cases of infinitely more 
difficulty, actually strike out positive contingency, and give vested estates in order 
to effect an intention. In like manner, it refuses to take a proviso, the object of 
which was to impose a condition on the parties, out of its proper place, and to insert 
it as a part of the limitation, and which would go to defeat the estate. As these 
cases appear to me quite conclusive on the subject, I have, therefore, come to the 
conclusion to recommend your Lordships, with my noble and learned friends who 
have already spoken—and I do so with a perfect conviction in my own mind that 
such is the law—to hold that this is a condition, if it is to be called a condition, 
subsequent, and not a condition precedent. I call it so, because it is a short way of 
expressing it, not because I look on it as conditional. 

My Lords, you must in looking at this part of the case bear in mind the different 
events that might have arisen. If Lord Bridgewater’s brother had obtained the 
dignity, and it had descended to Lord Alford, everything would have taken place 
regularly in its course; if Lord Brownlow had obtained the dignity, and it had 
descended, the same operation would have taken place; and, therefore, in that case 
they would have taken effect in their natural order, without being in any manner 
disturbed. The different complications which might take place I have already 
referred your Lordships to, and I will not repeat them; but looking at the whole of 
these points, I am bound to say, as a mere real-property lawyer, it is not one on 
which I can entertain any doubt. I speak with great submission and deference to 
those who are more competent than myself to give an opinion on it; but I am bound 
to state my clear and firm conviction and opinion, that there is in no respect any 
principle of law which authorises your Lordships to treat it as what has been termed 
a condition precedent. , 

That introduces the next question, which has been so largely debated, that I shall 
be as short as I possibly can on that question. I agree with so much that has fallen 
from my noble and learned friends, that I shall not attempt to repeat what they 
have already so ably expressed. But there are some few points to which I wish to 
draw your Lordships’ attention. 

If your Lordships take the case of Earl of Kingston v. Pierepont (4) as it is 
reported, it would seem to be a case in which the testator had intended by lawful 
means, as he states, to obtain a dignity. I have been furnished with the copy of 
an extract from the registrar’s book of that case, by which it appears that he meant 
no such thing—he meant any means, however unlawful, as I will show to your 
Lordships. What does that case prove? Remember that this was a will of an 
honourable man openly made, a will that must necessarily be brought forward, 
made by a person of great family, and made with the view of obtaining the highest 
dignity that could be obtained from the Crown—yet it did unblushingly, as I will 
show to your Lordships, provide for the purchase by money of the dignity in 
question. How was that followed up? A bill in equity was filed by the person 
who would be entitled to have that money laid out in the purchase of the dignity, 
to have the trust executed, that is, to have the dignity bought. What conclusion 
do I draw from that? That at that period such was the corruption of the times, 
that nobody doubted that a peerage might be bought. But observe for 180 years, 
that attempt being defeated, nobody has ever attempted to raise the question again, 
till the Earl of Bridgewater raised it in this case. It has often beert said by sages 
of the law, and I think well said, that it is a good rule never to allow that to be 
done which has never been accomplished. We have had new-fangled schemes 
quite enough already; and the attempt at this day to introduce some novel limita- 
tion would fail, for you may depend on it that it would contain some seeds of vice 
which would render it illegal. The wit of man has been tried, and the science of 
lawyers has come to his aid, to endeavour to make limitations of all sorts and kinds 
to gratify every possible fancy and caprice; but during the whole of that period 
there are but two instances, one of which I have mentioned to your Lordships, in 
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which the parties thought they could in a court of justice enforce an actual disposi- 
tion of money to buy a peerage. And the debate was long, as the registrar’s book 
tells you, before that case was decided; and then this case, for the first time, at the 
end of upwards of a century and a half, comes before your Lordships. What is the 
distinction between the cases, in the worst and vilest view of the matter, and 
looking at the infirmities of human nature? That in the one case it was unblush- 
ingly and openly asserted, intended, and expressed; and in the other case, suppos- 
ing there was any such intention, the means are furnished of accomplishing the 
very Same purpose, and the means furnished with such a pressure on the man to 
whom these means are given, that it is too much, it is too great a trial of human 
firmness, or rather I should say of a man’s weakness, to expose him to such a 
temptation; and the law ought to step in to save the man from such a temptation. 
But what was the object of the Earl of Bridgewater? To annex his estates, as he 
tells you, to the title of Duke or Marquis of Bridgewater. How did he intend to 
accomplish it? By giving this immediate vested estate, worth upwards of two 
millions of money, to a family with influence, possessing already a dignity, and 
which would only make it necessary, therefore, to obtain a step or two steps in the 
peerage. And, with such a pressure as that would create, he hoped that it would 
lead to the acquisition of the dignity. My noble and learned friends have told your 
Lordships what has been done; and I entirely agree that this case ought to be 
decided precisely as if it had taken place a century and a half ago. The law moulds 
itself to the wants and wishes and varying exigencies of mankind, and properly so; 
but the principles of law do not vary, though they may be modified in their applica- 
tion to new cases as they arise—and the principle of law upon which these cases 
must be decided is precisely that which ought to have governed your Lordships, if 
the case had come before you at the time when Harl of Kingston v. Pierepont (4) 
came before the Court of Chancery—that is, that men are not by pecuniary means 
(for those are illegal means, given to a party, who has himself so deep an interest 
in obtaining that which it is the wish of the testator shall be obtained, annexed to 
the enjoyment of the estates, and for which he has provided the illegal means) men 
are not to be allowed to hold out inducements which may lead to serious and fatal 
consequences. 

My Lords, I think it important, in a few words, to call your Lordships’ attention 
to what was the real nature of Earl of Kingston v. Pierepont (4), because it shows 
how necessary it is for your Lordships to be very careful, in any rule laid down, 
not to encourage dispositions of this nature. He says he appoints, and 

“‘he appropriates £10,000 to be employed by his brother, the Marquis of Dor- 

chester, and William Pierepont, both or either of them, or the heirs male of 

their family at the time of his death, by all best becoming and lawful means to 
procure the title of Duke to the present head, and successive heirs male of their 
name and family, provided the same were effected within the term of one year 
after the day of his decease.”’ 
He thought that the dignity of a dukedom was to be had very readily, and he only 
allowed twelve months to obtain it, and £10,000. I beg your Lordships’ attention 
to this part of the will, in order to see what the intention of the testator was. 

‘But if the said sum of £10,000, or what they, concerned in the title, might 

and should add, could not avail to that mentioned and appointed end, the 

obtaining of the title,” 
then he gives the £10,000 over. So that he says, If you cannot with that £10,000 
obtain the title, my object will not be answered, and I give it over. Then comes 
this important clause : 

‘Further declaring, that the said £10,000 or any part of it was not to be nor 

should not be in the hands of the carryers on account of the designed procure- 

ment, but granted and secured to be paid when the wished title was really pro- 
cured, and satisfactory security given to his executor, and that within a short 
prefixt time it certainly should.”’ 


A 





H.L.] EGERTON v. BROWNLOW (Lorp St. LEonaRrps) 1011 


Your Lordships see, therefore, that he says here that the money is not to be given 
to the carriers, but it is to be secured well, till the title is actually and positively 
got. The word ‘‘carryers’’ seems rather to have puzzled some persons; but it admits 
of a very easy interpretation—it there means the persons who undertake to get the 
title; and they were not to touch the cash till the ducal coronet descended on the 
brows of the person there named. A more unblushing and audacious disposition 
never was made by man. That the parties entitled under it should dare to go into 
a court of equity, and ask for the execution of that trust, does show a state of things 
sufficient to alarm us; and it ought to operate as a warning not to let in, by the 
decision of your Lordships now, such dispositions in effect as that which was struck 
at. There the matter remained up till this moment, and I hope that your Lordships 
will now, by your judgment, give a final and fatal blow to such highly improper 
dispositions. 

My Lords, I cannot help thinking that there is a great deal in the argument 
addressed at the Bar, as to the embarrassment which such a creation and such a 
proviso as this would create to the Crown. Constitutionally speaking, I will not 
on this occasion sever the Crown from its Ministers; but I will consider the Crown 
acting, in the usual way, by responsible Ministers. Then observe what it is that is 
desired—a particular dignity is pointed out, and particular limitations of that dig- 
nity are chalked out; and there is this pressure at least put on the Crown, that a 
case of compassion is raised. Supposing Lord Alford was an infant when the 
testator made his will, and he provided for his infancy. Supposing, for example, 
the estate to have come to the infant Lord Alford, and suppose Lord Brownlow to 
have died, and the Earldom of Brownlow to have descended to Lord Alford while 
he was an infant, then comes the clause, that if within five years he did not obtain 
the dignity his estate should go to his heirs male—an estate worth two millions of 
money. Conceive the pressure that is put on the Crown, the case of compassion 
which is made out. Will the Crown refuse the dignity to this family? Will it 
refuse one step more in the peerage (knowing that the consequence of its refusal 
will be that this vast estate will go from the person for whom it was provided in the 
first instance, and, therefore, the object of the testator’s bounty be frustrated. I 
say, my Lords, that it is an indignity, an insult offered to the Crown, that a man 
shall point out the particular title which he will have, and the particular limitations 
to be attached to that title—that he shall prohibit a party from taking any other 
title which should interfere with his views—that he shall insist on what the Crown 
itself cannot accomplish, namely, as in one of the clauses, that the dignity to be 
taken shall have a certain precedence. The Crown of itself has not the power to do 
that which this ambitious testator desired to be accomphshed. Is the Crown to be 
placed in that difficulty? Suppose that I were to imagine that two Sovereigns had 
already been compelled, from this provision, to refuse a step in the peerage to give 
effect to this instrument, it would be no great stretch of imagination. Yet what 
can be more painful when you look at the great pressure on the party. It is a dan- 
gerous power to be placed in the hands of any man, with a temptation to use it; 
such a temptation is almost irresistible. God forbid that I should say there are 
not men who could resist it; but the temptation is more than you are justified in 
laying before a man, and more than you are justified in exposing him to. You are 
not justified in raising so fearful an issue. 

Look for a moment at the case of the five years—Lord Alford might have died an 
infant, and the EKarldom of Brownlow might have descended with the dignity not 
acquired during that time. It is said that this honour is to be acquired by merit, 
and this was what the testator looked at. But look at the probable case, that while 
Lord Alford was an infant, Lord Brownlow might have died, and the earldom des- 
cended to Lord Alford. Then Lord Alford, being an infant, would have been 
incapable, of course, of doing any act—he would not have acquired that dignity of 
Duke or Marquis of Bridgewater by merit; it would have been impossible for him 
to do so. Then what would have been the position of the Crown. Here is a young 
nobleman, an earl, to whom this money has been left, as a child wholly guiltless of 
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any neglect whatever, belonging to an ancient stock and a noble family; and the 
Crown has the means, by giving him only one more step in the peerage, to secure 
to him an estate of £7 0,000 a year. My Lords, itis a position in which no subject has 
a right to place the Crown—no subject has a right to play, if I may so say, with the 
prerogative of the Crown, or to make the prerogative of the Crown the basis of an 
arrangement as to his own property. No subject has a right to do so. It ought to 
come from merit, and from merit alone. Look at the case—suppose Lord Brownlow 
to die, and Lord Alford to be of age, and that just for the time the earldom descends to 
Lord Alford—Lord Alford in that case, just come of age, for example, or he might be 
older, would have five years to acquire the title of duke or marquis. How is any man 
in this country by fair means to acquire the title of marquis or duke, or any particular 
title which he chooses to chalk out for himself? Tf the Crown confers the title, the 
very first act of the Crown is to select the title. The Crown, out of deference and 
regard to the subject whom it means to ennoble, may desire to be furnished with 
certain titles; but the Crown selects the title—the subject is never allowed to select it. 
He may do so by grace and favour, but the Crown selects the title, though it may select 
that which the man may wish to have conferred upon him. Now, my Lords, observe 
what Lord Alford would have to do in five years, let his age be what it would, when 
the earldom came to him. He must procure a dukedom or marquisate, and this 
particular dukedom or marquisate with particular limitations, or the estates are to 
go over. It is said that the testator meant nothing but merit; what merit in five 
years could enable any man so to ennoble himself? Is it to be the senate—is it to 
be in diplomacy, in the army, or the navy, or in the law? How is he to determine 
where his services are to be given, or his talents exercised, in order to entitle him 
in five years to the most distinguished mark of favour which the Crown has to 
bestow upon a subject. It appears clearly to me, therefore, that this is not a 
question turning upon the grace and favour of the Crown; but it is a vast estate 
given to a person in order to feed the posthumous vanity of the testator, that he 
might die in the belief that his estates would once more be annexed to a dukedom 
or marquisate of Bridgewater; and he had furnished the means, and given a temp- 
tation to exercise those means, in order to obtain that dignity. 

My Lords, there are just a few remarks that I wish to make on public policy. I 
will not add a word to what has been already said by my noble and learned friends; 
but I will call your Lordships’ attention to what fell from one of the learned judges 
(CRESSWELL, J.) as regards the restraint of trade. That learned judge says, that 
with regard to the restraint of trade, there is a maxim in common law, and he 
refers to a case in the Year Boox, 2 Hen. 5, pl. 26, to prove it. But the learned 
judge forgot to tell your Lordships on what that maxim was founded. Nobody 
supposes that there was any statute in those times—on what was that maxim 
founded? Why, on public policy for the good of the realm. It was not good for 
the realm that men should be prevented from exercising their trades. Now let us 
see what this particular case is—it lies in a few words, and remarkable consequences 
have resulted from it. It was an obligation with a condition that if a man did not 
exercise his craft, say, of a dyer, within a certain town, that is, where he carried on 
his business, in six months, then the obligation was to be void: on which, Hutu, J., 
said, being uncommonly angry at such a violation of all law, according to the book, 
‘‘Per Dieu, if he were here, to prison he should go—just as if he had committed an 
offence against the King,’’ because he had dared to restrain the liberty of the subject. 
STRANGE, J., says, that 


“if the defendant had carried on his business for a certain time, say seven days 
within the time limited by the condition, that would have been enough.”’ 


I have referred to this case to draw your Lordships’ attention to it. Angry as that 
learned judge was at that infraction of the law, what has been the result of that 
very rule, without any statute intervening? That common law, as it is called, has 
adapted itself on grounds of public policy to a totally different and limited rule, that 
would guide me at this day, and is Just as good a condition as any condition that was 
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ever inserted in any arrangement, that was ever the subject of any statute, because a 
partial restraint created in that way with a particular object is now perfectly legal. 
Without any exclamation of the judge, and without any danger of prison, any 
subject of this realm may sue on such a condition as Hutu, J., was so very indig- 
nant at in that particular case. That shows, therefore, that the rule which the 
learned judge thought depended on some rule of common law, irrespective of policy, 
has been founded on public policy and has been restrained, and limited, and quali- 
fied, up to this very hour, and beneficially so, by that very policy which has no 
bearing at all upon the foundation of the rule. 

My Lords, there has been great discussion about distinguishing between wagers 
and conditions. Certain rules have been laid down by some of the learned judges, 
and dissented from by other learned judges, which I do not mean to follow. I 
mean, particularly in the advice I tender to your Lordships, to guard myself against 
this. I am acting in that advice on what I consider a great principle of law, and 
I am advising your Lordships to apply that principle to the particular case before 
you. I strongly advise your Lordships to follow the example of my predecessors, 
and not to lay down on this occasion any abstract rules. Let each case be decided 
on principle. Let each case as it arises be subjected to the consideration of the 
judges, and you will find in that case, to take the example of perpetuities, a solid 
matter of reform will be formed. If you had attempted, at starting, to fix a limit, 
and to lay down a certain rule which was not to be departed from, you would have 
done great mischief, and you would never have had the rule of property acted upon 
which you now enjoy. 

One of the learned judges (Tatrourp, J.) refers to, and ALDERSON, B., puts a case 
about, the danger of wagers. He puts the case of a wager on the Queen’s life; 
alluding to a wager on the duration of that life being void, he asks whether a lease 
on the Queen’s life would not be good.. Why of course it would be good—it has no 
tendency to mischief—it is rather, generally speaking, meant in honour of the 
parties whose names are taken. It is only done that the persons who grant leases 
may, from the dignity of the nominee, know when that life drops; but no mischief 
has ever occurred from it. If it had occurred, it would at once have been provided 
against. But suppose this case. Suppose a devise to one for life, with a proviso 
that if the Queen was not dead that day six months the estate should cease. Would 
not that be an illegal proviso? Of course it would be; and your Lordships have 
shown, by your decision in a case that was decided lately by your Lordships (Dimes 
v. Grand Junction Canal (Proprietors) (25)), that a judge with the smallest interest, 
however small it might be, was incapable of trying a cause—not because anybody 
supposed that he would be influenced (nobody supposed so), but because the prin- 
ciple is, that a man shall not have an interest in a matter which he is to decide. 
You must take the general principle; but it is said by the learned judges, Yes, that 
is a principle of law. No doubt it is: but on what was the principle founded? 
Does any man doubt that it was founded on public policy? That is an expression 
which is well understood. Does any man doubt it? One of the learned judges, who 
denied that there was public policy in the case of the restraint of trade, is contra- 
dicted by another learned judge, Parxr, B., who was of opinion that it was founded 
on public policy. That learned judge’s opinion I considered as containing within 
itself the opinions of the great majority of the judges. 

My Lords, a case was put by one of the learned judges of this sort. He could not 
distinguish from a case of this sort that a subject went to the Crown and said: 
“Tf the Crown will grant a dignity to such and such a member of my family, I will 
settle a great estate on that person.’’ The learned judge said that was perfectly 
legal, and he could not see where the distinction was. I see naturally a very broad 
line to be drawn between that case and this. It may not be a wise thing to do; and 
clearly it is not legal. Suppose a great family desire, as often has happened, that 
the second son should be made a peer, in order to found a separate family. Nothing 
could be more reasonable, in asking on proper grounds for the favour of the Crown, 
than to tell the Crown that that dignity would be sustained by a sufficiently ample 
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estate—nothing could be more proper; but there the Crown is not fettered at all. A 
The Crown will accept or reject, just as it thinks the party deserving of its favour 

or not. That is not the case of a man who has left his property in such a manner 
that he cannot afterwards remedy or alter it, death having intervened. There is no 
question of that sort in this case—the man is living, and the Crown does not care 
how that man shall dispose of his property. The Crown would not grant a dignity 
merely because an estate was to be attached to it. If it did, every wealthy person B 
in the kingdom would have a dignity conferred on him. That is different from a 
case of this kind. Here we are dealing with the dispositions of a dead man’s pro- 
perty; and we are to consider whether we can or not leave it safely under the rule 
which he has laid down. 

My Lords, one of the learned judges (Crompton, J.), in giving his opinion to your 
Lordships, says: ‘‘There is no capricious disposition by which, according to the law C 
of England, a man may not leave his property.’’ I believe, my Lords, that is rather 
too broadly laid down. It has already been shown in the argument otherwise—that 
no man can attach any condition to his property which is against the public good. 
For instance, the case given in the old books, of a man making a condition that his 
devisee shall not cultivate his arable land. That is void, because it is against the 
prosperity of the country; aud for no other reason. But there are many dispositions D 
that a man may not make of his property: and I will give your Lordships a few 
instances. A man cannot alter the usual line of descent by a creation of his own. 

A man cannot give an estate in fee simple to another and the heirs of his body. 
Why? Because the law has already said how a fee simple estate should descend. 
There is a case in which he cannot alter it. There is a case in which a capricious 
disposition is not allowed by law. A man cannot, by law, give an estate to private 
charity—the law would not execute it—it is so vague. In Townley v. Bedwell (26), 
Lorp Expon decided against the validity of a gift for maintaining a botanical garden, 

on the ground that it was stated to be intended for the public benefit. He thought 
that was too large, and not within the Statute of Uses. A man cannot give his 
property generally to objects of immorality, or to objects of benevolence; and so I 
might multiply instances. There are many instances in which the rule admits of F 
exception; but a man cannot indulge in any fanciful disposition of his property 
which he thinks fit. The law of Iingland, however, does this, which no other law in 
the world accomplishes; and I hope your Lordships will, in another capacity, take 
care not to break wantonly and without consideration into that law. The law of 
England enables you at once to put your estate in settlement, for the very purpose 
that a man desires to provide for those who are to come after him; and, at the same G 
time, it gives all the power in the world, all the rational power of disposition, which 
any man could wish to have given him, and which, I believe, no other law in the 
world accomplishes in so perfect a manner, or so well, as the law of England. But, 
my Lords, the law of England knows where to step in and to stop any improper or 
any unwise disposition, such as that before your Lordships. This, therefore, is a 
case in which that power, so large as it is, which is given by the law of England, H 
ought to be properly restrained. 

I wish before I sit down only to draw your Lordships’ attention to an authority, 
and an ancient one—one that has had great influence on the law of England—to 
show that this doctrine of public policy is authorised, by the greatest authority in 
the law, to be applied to a subject like that before your Lordships—that is, a testa- 
mentary disposition of property: putting aside wagers and putting aside contracts, J 
and involving ourselves in nothing which is not germane to the matter; but taking 
the actual case of a disposition of property, to see whether public policy is in this 
country not strictly within the rules of the courts, and to continue to be so according 
to the decided cases. The case to which I invite your attention is the Duke of Nor- 
folk’s Case (27); and your Lordships will recotlect that that was the first time in 
which, by way of trust there had been an attempt to carry over an estate on a con- 
tingency to happen in the lifetime. We should be astonished now to hear it stated ; 
but then the question was whether you could limit your estate over on a contingency 
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to happen in the lifetime. The three Chief Justices (Montacu, Nortn and PemMBEr- 
TON) were unanimously of opinion that it was against the law; Lorp NorrincHam 
was of opinion that it was in accordance with the law; and one of the Chief Justices, 
NortH, C.J., who afterwards became Lord Keeper, at the re-hearing reversed the 
decree of Lorp Notrinauam. The case was then brought to your Lordships’ House, 
which reversed the Lord Keeper’s decree, and affirmed Lorp NotrineHam’s decree; 
and they wisely did so. 

But I would now call your Lordships’ attention to what the grounds were on 
which Lorp NorrtincHam had a right to disagree with what was, at that time, such 
great authority—the united opinions of the heads of every court in Westminster 
Hall—all of them men entitled to very great attention, from their individual learn- 
ing. In that case the opinion of Nortru, C.J., was against the validity. He says 
(3 Cas. in Ch. at p. 20): 


““T conceive the rules of law to prevent perpetuities are the policy of the king- 
dom, and ought to take place in this court as well as in any other court.”’ 


So that the Lord Chief Justice, therefore, thought that the policy of the kingdom 
which was observed in every other court ought to be observed in the Court of Chan- 
cery. Lorp NorrincHam made this observation (ibid. at p. 38) : 


‘*Pray let us so resolve cases here that they may stand with the reason of man- 
kind, when they are debated abroad. Shall that be reason here that is not 
reason in any part of the world besides? I would fain know the difference why 
I may not raise a new springing trust upon the same terms, as well as a new 
springing term upon the same trust; that is such a chicanery of law as will be 
laughed at all over the Christian world.’’ 


Upon a subsequent argument he said (ibid. at p. 48): 


‘If there be a tendency to a perpetuity, or a visible inconvenience, that shall 
be void for that reason.”’ 


He says again (ibid. at p. 49): 
‘‘No man can say that it doth break any rule of Jaw, unless there be a tendency 
to perpetuity, or a palpable inconvenience.”’ 

He then says (ibid. at p. 51): 
‘If, then, this be so, that here is a conveyance made which breaks no rules of 
law, introduceth no visible inconvenience, savours not of perpetuity, tends to 
no ill example—why this should be void only because it is a lease for years, 
there is no sense in that.”’ 


Then he was asked what bounds he would put. It was thought he was going to a 
vast extent in allowing a contingency on a life in being—that must take place on a 
life in being; and he was asked where he would stop—where were the bounds? and 
he answered (ibid. at p. 49): 


‘‘You may limit, it seems, upon a contingency to happen in a life. What if it 
be limited if such a one die without issue within twenty-one years or one 
hundred years, or while Westminster Hall stands? Where will you stop if 
you do not stop here? I will tell you where I will stop: I will stop wherever 
any visible inconvenience doth appear; for the just bounds of a fee simple upon 
a fee simple are not determined; but the first inconvenience that ariseth upon 
it will regulate that.’’ 


So that your Lordships will see that that question was precisely germane to this. 
The question was, by law, how far was the limit of the estate? Lorp Norrinauam, 
against the united opinions of the other three judges, went further than ever had 
been gone before, and he did it on grounds of public policy. He was asked, ‘‘Where 
will you stop?’’ and he said: ‘‘I will stop wherever I find a visible inconvenience.”’ 
Succeeding judges have gone on; and now the rule is that you may take a life in 
being, and twenty-one years after that life; and that clearly shows how sound the 
principle of Lorp NorrincHam was, and how wisely it has been extended. But the 
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judges have had no difficulty in stopping; and why did they stop? Because they 
found inconvenience. The principle of the law did not allow the tendency to per- 
petuity; and when a limitation had that tendency, they stopped it. So here. 
These provisoes are the subject of limitation, and you are to construe and mould 
them, if you can, so as to meet that principle in the law. If you find that they are 
not capable of being so dealt with, you must strike at the root of them—and on 
what ground? On the ground of public policy. Why should not grounds of public 
policy be applied to limitations of this nature, as well as to limitations of another, 
namely, in perpetuity? The law limits it; it being important that you should not 
allow vague and vain limitations to be inserted in the will of a testator. 

I shall conclude with this one observation. I pray your Lordships to bear in 
mind, if you permit this mischief now to be introduced, what the bearing of it is, 
and where it will stop. You might not be able to stop it, because a visible incon- 
venience came; because, if you permit this when the inconvenience is so visible, 
you could not stop any other disposition. My Lords, men’s minds are prone to 
embrace precedents, and to invent new-fangled schemes, without the aid of the 
law. If your Lordships decide this case according to the opinion of the majority 
of the learned judges, no man is wise enough to know or to say where the mischief 
will stop, or how far it will go. I ask your Lordships to consider if there were a 
considerable number, as there might be, and probably would be, of landed pro- 
prietors, each attempting to raise a dignity on his own private estate, embarrassing 
and entangling the Crown, and embarrassing and perhaps leading to mischief the 
Crown's advisers—how the Crown would deal with the circumstances, and how the 
law would stand with respect to that which would become a public mischief. Your 
Lordships ought to strike at this, on the ground—and on the ground alone—that it 
is necessary for public policy. On these grounds, I have only to advise your Lord- 
ships that, on the first point, there is no condition precedent, and that no such 
words can be imported by law as the learned judges have advised your Lordships to 
import. On the other point, that the condition subsequent, if it be a condition, is 
illegal, and therefore void; and consequently the decision of the court below must 
necessarily be reversed. 


LORD CRANWORTH, L.C.—Although I have still the misfortune to retain the 
opinion which I originally entertained, differing from the opinion which has been 
expressed by the four noble and learned Lords who have addressed your Lordships, 
yet I do not feel it inconsistent with my duty or with my respect to your Lordships 
to state that it is my intention in any detail to give the reasons for that difference, 
and on these grounds. Four of your Lordships have stated, at very great length, 
your reasons for thinking that the judgment ought to be reversed. My Lords, with- 
out making any distinction such as is made in practice, though not in the theory of 
the constitution, between those noble Lords who are called Law Lords and other 
noble Lords, and assuming that all noble Lords might equally give their opinion 
and vote on this question as on every other, yet I may, I think, assume that no peer 
would think fit on a question of this sort to give his vote, who has not heard the 
whole of the arguments. There being only four noble Lords besides myself who 
have heard the argument, | may assume that your Lordships will only have to 
decide between the views of those four noble Lords and my own; and, in fact, the 
four noble and learned Lords who have addressed your Lordships will decide the 
question. If, however, I had been in the position of either of those noble Lords, 
I should nevertheless, although differing from them, and though my difference was 
in some sense useless, have felt myself called on to state in detail the grounds of 
that difference of opinion. But, inasmuch as this is an appeal from a decree made 
by myself, and inasmuch as the grounds on which I pronounced that decree are 
before your Lordships, fully stated in print, being prmted from my own manuscript, 
I do not think it is necessary that I should repeat what is already there stated. 
Whatever may be the demerits or the errors of that judgment, I am perfectly satis- 
fied that I have not to accuse myself of having come to the conclusion at which I 
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have arrived hastily and without the fullest deliberation. I did give to the case my 
fullest attention, and the result of it is before your Lordships. 

I think I know myself well enough to be able to say that, if my opinion had been 
shaken by the arguments which I have heard, I should have had no hesitation in 
stating at once that I had changed my opinion; and I should have made that admis- 
sion the more readily, because the circumstance of the great and I might almost say 
overwhelming majority of the learned judges who heard the case having concurred 
in the view which I take, would have relieved me from anything like a sense of false 
shame, if I had been convinced. It may be that it is difficult to change one’s 
opinion, or it may be from other causes—what the causes are I do not inquire—but 
I still retain the opinion which I formed at the original hearing of this case, and 
which is expressed in print as shortly and clearly as I was able to express it. 
Therefore, it is that I do not think it will be either necessary, or, I might almost 
say, respectful to your Lordships, to read over to you again that which you have 
already read, or to put in different language that which I have already stated in the 
best language I could command to convey my meaning; and, therefore, I simply 
say that I adhere to my original opinion. But there are one or two little points 
which have fallen partly in the course of the arguments, partly from the opinions 
of the learned judges, and partly from your Lordships in the course of what you 
have stated today, that do induce me to make one or two observations, and they 
shall be of a very limited character. 

In the first place I certainly felt in the course of the argument, that perhaps I had 
been wrong in the use of the word ‘‘condition.’’ I did not mean to use it in the 
technical sense of a legal condition. When we speak of common law pleadings, all 
conditions precedent must be averred. It is not strictly a condition, but it ex- 
pressed my meaning, as I thought, with sufficient accuracy; and I shall continue 
the use of that expression, though entirely deferring to what has been said, that it 
is not, strictly speaking, a legal condition. But, call it a contingent limitation, or 
a contingency, or give it what name you please, I think it is to be governed by the 
same consideration. Certainly, nothing that I have heard, either in the arguments 
at the Bar or from the four noble Lords who have addressed your Lordships, has at 
all (I speak with submission and diffidence, because I differ from such high authori- 
ties) shaken me in the notion that there is in that sense a condition precedent. It is 
said that that could not have been the intention of the testator. In my opinion it is 
not a question of intention at all. Whether a certain course of events operate as a 
condition precedent or as a condition subsequent is something collateral to the inten- 
tion, and not dependent upon it at all. My opinion would not have been shaken if 
the will had said, “‘I mean all this to operate as a condition subsequent.’’ Why? 
I take it, in deciding whether a condition is subsequent or precedent, what we are 
to look at is, to see the way in which it is to operate; and if it is something which 
is to happen one way or the other, before that which is contingent upon it can be 
decided, that is in the nature of things precedent. Can there be the least doubt in 
the world that the testator meant (I recollect his meaning only from the words of 
his will) that if, at the death of Lord Alford, he dying in the lifetime of his father, 
Lord Alford had not obtained a dukedom or marquisate, then Lord Alford’s son, at 
his death, should not have the estate. It seems to me, after all that has been said, 
to be a proposition utterly incontrovertible. To say that it shall operate as a con- 
dition subsequent, if it is in the nature of things a condition precedent, seems to me 
confounding that which is the object of the intention, with that which is not the 
object of the intention. 

Let me put this case. Suppose Lord Alford had survived his father and had 
become Lord Brownlow, and the question of the operation of the contingency, or of 
the proviso had then come into effect; and suppose in this will the testator had said, 
after the proviso in that case defeating the estate, ‘‘I intend that proviso to operate 
as a condition precedent,’’ I should have laughed at it—I should have said, ‘‘What 
do you mean by its operating as a condition precedent? It is in its nature a con- 
dition subsequent, and, therefore, all the rules that attach upon conditions subsequent 
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will be applicable, although the testator has chosen to call it a condition pre- 
cedent.’’ I think exactly the same principle applies. No doubt very ingenious 
arguments have been adduced to show, from the terms of the will, that the testator 
meant this to operate as a condition subsequent. I cannot believe that any such 
thought ever crossed the mind of any testator. The testator does consider how his 
property is to go; but whether it is to go by one rule of law, or by a condition of 
one character or another, never crosses the mind of any testator; it is something 
beside the intention. 

My noble and learned friend who last addressed your Lordships adverted to Phipps 
v. Akers (22), and many similar cases of that sort. The courts have got over con- 
tingencies, and have made violent struggles to get rid of them, and have treated the 
will as if it were differently worded; and so either they see, or think they see, an 
intention in the testator which would be defeated by the use of those words in the 
way he has used them, and they have got over the use of those words in order to 
carry into effect the intention. But in this case nobody surely can doubt what the 
intention of the testator was; and if it were a lawful intention, it will be defeated 
by the course which your Lordships are about to take. Let me ask your Lordships 
to put the question, whether this is a condition precedent or subsequent, to the test. 
One of the learned judges (Parke, B.) in his opinion, adverts to this circumstance, 
and says that you cannot, in trying this condition, by any suggestion bring it to the 
test of special pleading, because in actions of ejectment there is no special pleading; 
but it occurred to me to suggest this case to your Lordships. I will suppose an 
action of covenant. I do not profess to be a very expert special pleader; but I 
think this is a matter so much in the substance of the case, that I cannot be wrong 
in what I am about to suggest. It is a well-known rule that all conditions prece- 
dent, using the words in rather a loose sense, must be averred by the plaintiff on 
his declaration; whereas a condition subsequent, which defeats a previously- 
acquired right, need not be alluded to by the plaintiff—it must be set forth by the 
defendant. Let me suppose an action of covenant by A. B. against C. D., and the 
declaration of the plaintiff to state that C. D., by his deed, under his hand and seal, 
covenanted with plaintiff that he would pay to J. 8S. during his life an annuity of 
£100, and would after decease of J. S. pay to such person as should then be heir 
male of the body of J. 8. a like annuity of £100, by half-yearly payments, the first 
payment to be made at the end of six calendar months next after the decease of 
J. S.; provided always, that if J. S. should not in his lifetime acquire the title of 
Duke of Bridgewater, then the said annuity so payable to the heir male of his body 
should cease and be void, and that in such case it shall be payable to X. Y. for his 
life, and after his death to such person as shall be heir male of his body, with a 
like proviso in case X. Y. shall not acquire the title of Duke of Bridgewater. The 
declaration, I then assume, shall go on to state that the defendant during the life 
of J. S. paid him the said amount, as it from time to time became due; that J. 8. 
died on the blank day of blank, leaving J. N., his eldest son and heir male of his 
body, and though more than three years have elapsed since the death of J. 8., and 
though J. N. is still alive, yet defendant has not paid him the said amount or any 
part thereof, to the damage, etc. Demurrer by defendant for want of averment 
that J. S. had, in his lifetime, acquired the title of Duke of Bridgewater. I think 
it would make no difference if the deed expressly stated that the condition, as to 
the dukedom, should be taken to be a condition subsequent. Are your Lordships 
prepared to say that that demurrer would have been a bad demurrer? In a matter 
of this sort it may be a little dangerous to speak off-hand with very great confidence ; 
but I am strongly of opinion that that would have been a good demurrer. I am 
not at all inclined to think that it would have been rendered a less good demurrer 
if the deed had stated that it should operate as a condition subsequent. The 
question would have been no more affected by the declaration of the intention of 
the parties, than if they had said ‘‘It shall operate as a final recovery,’’ or anything 
else. The question would have been: ‘Was it intended that J. N. and the heirs 
male of his body, at the death of J. S., should take any part of that annuity, unless 





bon 


H.L.] EGERTON v. BROWNLOW (Lorp Cranwortg, L.C.) 1019 


J. 8. had obtained the dukedom in the lifetime?’’ In my opinion, it was necessary 
that that should have been averred. Perhaps it may be said that it is only idem 
per idem. It is exactly this case; and if it does not illustrate my meaning, I must 
then only fall back on the reasons I have given in the judgment which is now in 
print, and leave your Lordships to consider this as not adding at all to the weight 
of the reasons I there gave. If I were right in that—and I fear your Lordships 
have come to the conclusion that I was wrong in thinking that it was a condition 
precedent—the other question substantially does not arise. It might arise in 
certain contingencies; but I do not think it necessary for me to go into that question. 
I have stated my grounds for thinking that there was nothing in the nature of the 
proviso which this House or any court of law could deal with as being put upon 
grounds of public policy. I shall not repeat the reasons which I have stated. 

As I have said, this subject is always exceedingly difficult to deal with. Lorp 
NortinaHam thought that a life in being and twenty-one years afterwards was good 
—he thought that a certain limitation was not bad; but it would be a very dan- 
gerous thing now to say that we think it contrary to public policy that I should go 
on as long as it has been heretofore going on. I do not at all rely on that; because 
those are matters very difficult to be dealt with. I only wish your Lordships had 
been called in aid to decide the Thellusson will [Thellusson v. Woodford (28)]; for 
I protest that, to my mind, whatever inconvenience arises from public policy as 
applicable to the proviso, I think that public policy was thwarted in a tenfold degree 
by Thellusson’s will. The object of that will was to keep mankind out of the enjoy- 
ment of an enormous sum of money, which, according to the calculation of actuaries, 
might have amounted to ten millions or fifteen millions before anybody should 
enjoy any part of it, or only a small portion of it, and to keep everybody out of the 
enjoyment of it for a period of some sixty or seventy years. The court said there 
was nothing in the law to prevent it; but that it was contrary to public policy is 
proved by the fact that in the very next year the legislature interfered to prevent 
anything of the sort happening for the future [Accumulations Act, 1800]. 

My argument, my Lords, is but an additional argument to those I have already 
stated, which are in print, and which I shall not trouble your Lordships by referring 
to again. JI must make one observation, that, if I have come to an erroneous con- 
clusion, it is an error which I think I have less reason to regret than perhaps could 
ever have fallen to the lot of any judge who has committed an error; because it was 
stated to me fairly, when the case was under argument by the learned counsel, that 
they averred the matter in order to get a decision; but I believe neither party cared 
which way the decision went. If I had wished for an excuse for indolence, it was 
tendered to me almost as if they had said, “‘If your Lordship will just state your 
impression upon the subject, and make a decree, that will satisfy us; for all we 
want is a locus standi to go to the House of Lords.’’ JI mention this for the purpose 
of saying that I did not think it consistent with my duty to take that course. I did 
come, as it turns out from the opinion of the noble and learned Lords, to which I 
most readily bow, to a wrong conclusion; though I am supported in that conclusion by 
the great majority of the judges, who also differ from their Lordships’ opinion. I 
can only say that I am extremely glad that the real rights of the parties have now 
been correctly ascertained: and I shall rejoice in one sense, as much as any of your 
Lordships can do, that any attempts to make these extraordinary wills will be found 
not very easy to carry into effect. If I could see what the public policy in such a 
case was, I should feel as much as any of your Lordships that it is exceedingly to 
be deprecated, that parties should puzzle mankind, and interfere with the ordinary 
enjoyment of property, by any contrivances or provisions out of the ordinary course 
of things. 


LORD BROUGHAM.—I entirely agree with my noble and learned friend, and I 
believe we are all of opinion that the attention he gave to this case was most dili- 
gent and entire, and he might very easily have spared himself the trouble of giving 
that judgment. It was undeniable on all hands, that the case was brought into 
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court with the view of its being ultimately brought to your Lordships’ House, 
whichever way my noble and learned friend decided it. 
Decree reversed. 


COLYER v. FINCH 


[Housz or Lorps (Lord Cranworth, L.C., and other Péers), July 15) 17 18 -o4) 
1856] 


[Reported 5 H.L.Cas. 905; 26 L.J.Ch. 65; 28 L.T.0.8. 27; 
3 Jur.N.S. 25; 10 E.R. 1159] 


Mortgage—Priority—Priority of first mortgagee—Postponement—Title deeds left 
in possession of mortgagor—Fraud or gross negligence by first mortgagee— 
‘Gross negligence’’—Prima facie evidence. 

A first mortgagee, having the legal title, is not to be postponed to a subse- 
quent purchaser or mortgagee merely because he has not possessed himself of 
the title deeds of the mortgaged property. To deprive the first mortgagee of 
his legal priority the person claiming by title subsequent must satisfy the court 
that the first mortgagee has been guilty of either fraud or gross negligence but 
for which he would have had the deeds in his possession. What circumstances 
will amount to, or be evidence of, gross negligence it is difficult to define, but 
prima facie a mortgagee who, knowing that his mortgagor has title deeds, omits 
to call for them, or who omits to make any inquiry on the subject, must be 
considered to be guilty of such negligence as to make him responsible for frauds 
which he has thus enabled his mortgagor to commit. 

Circumstances in which held that there was no evidence of gross negligence. 


Notes. Applied: Carter v. Carter (1857), 3 K. & J. 617. Considered: Hipkins v. 
Amery (1860), 2 Giff. 292. Applied: Hunt v. Elmes (1860), 2 De G.F. & J. 578; 
Dixon v. Muckleston (1872), 8 Ch. App. 155. Explained: Northern Counties of 
England Fire Insurance Co. v. Whipp, [1881-5] All E.R.Rep. 941. Considered: 
Re Venn and Furze’s Contract, [1894] 2 Ch. 101. Referred to: Perry Herrick v. 
Attwood (1857), 2 De G. & J. 21; Phillips v. Phillips (1862), 4 De G.F. & J. 208; 
Hooper v. Gumm, McLellan v. Gumm (1865), 18 L.T. 187; Thrope v. Holdsworth 
(1868), L.R. 7 Eg. 139; Wilkinson v. Castle (1868), 37 L.J.Ch. 467; Hunter vy. 
Walters, Curling v. Walters, Darnell v. Hunter (1870), L.R. 11 Eq. 292; Heath v. 
Crealock (1873), L.R. 18 Eq. 215; RB. v. Shropshire Union Co. (1878), L.R. 8 Q.B. 
49) Corser vy. Cartwright (1875), L.R. 7 HL. 731; Heath v. Pugh (lest), 0 GB: 
345; Re Hawthorne, Graham v. Massey (1883), 28 Ch.D. 748; Manners v. Mew 
(1885), 29 Ch.D. 725; Taylor v. Russell, [1891] 1 Ch. 8; Re Rebbeck, Bennett v. 
Rebbeck (1894), 63 L.J.Ch. 596; Re Henson, Chester v. Henson, [1908] 2 Ch. 356; 
Parker v. Judkin, [1931] 1 Ch. 475. 

As to loss of priority by mortgagee, see 27 Hatsspury's Laws (8rd Edn.) 224-230; 
and for cases see 35 Diaest (Repl.) 538 et seq. 


Cases referred to: 
(1) Evans v. Bicknell (1801), 6 Ves. 174; 31 E.R. 998, L.C.; 35 Digest (Repl.) 


542, 2217. 
(2) Barnett v. Weston (1806), 12 Ves. 180; 33 E.R. 50; 35 Digest (Repl.) 493, 
1787. 


(3) Farrow v. Rees (1840), 4 Beav. 18; 4 Jur. 1028; 49 H.R. 243; 35 Digest 
(Repl.) 589, 2190. 
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(4) Worthington v. Morgan (1849), 16 Sim. 547; 18 L.J.Ch. 288; 31 Jur. 316; 
60 H.R. 987; 35 Digest (Repl.) 541, 2208. 

(5) Allen v. Knight (1846), 5 Hare, 272; 15 L.J.Ch. 480; 10 Jur. 948; on appeal 
(1847), 16 L.J.Ch. 870; 11 Jur. 527, L.C.; 85 Digest (Repl.) 542, 2219. 

(6) Hewitt v. Loosemore (1851), 9 Hare, 449; 21 L.J.Ch. 69; 18 L.T.O.S. 133; 
15 Jur. 1097; 68 E.R. 586; 35 Digest (Repl.) 541, 2208. 


Also referred to in argument: 

Kennedy v. Green (1834), 8 My. & K. 699; 40 E.R. 266, L.C.; 35 Digest (Repl.) 
535, 2154. 

Hiern v. Mill (1806), 18 Ves. 114; 38 E.R. 237; 35 Digest (Repl.) 512, 2000. 

Dryden v. Frost (1883), 3 My. & Cr. 670; 8 L.J.Ch. 235; 2 Jur. 1030; 40 E.R. 
1084, L.C.; 85 Digest (Repl.) 715, 3824. 

Jerrard v. Saunders (1794), 2 Ves. 454; 80 E.R. 721, L.C.; 20 Digest (Repl.) 275, 
200. 

Penny v. Watts (1849), 1 Mac. & G. 150; 2 De G. & Sm. 523; 1 H. & Tw. 266; 
fot. .Ch. 2ios 14 31-O.8, 82: 18 Jur. 459° 41 FR. 1220, aCe. 20 recess 
(Repl.) 348, 768. 

Bowen v. Evans (1844), 6 I.Eq.R. 569; 1 Jo. & Lat. 178; affirmed (1848), 
2 H.L.Cas. 257; 9 E.R. 1090, H.L.; 40 Digest (Repl.) 166, *708. 

A.-G. v. Wilkins (1853), 17 Beav. 285; 1 Eq. Rep. 514; 22 L.J.Ch. 830; 21 
L.7,.0.8. 260; 17 Jur. 885; 1 W.R. 472: 51 E.R. 1048; 20 Digest (Repk) 
211, 220. 

Robinson v. Lowater (1854), 17 Beav. 592; 2 Eq. Rep. 337; 23 L.J.Ch. 641; 23 
17 -O-3.. 27 218. Jur. 821% 2 W.R. 181; 61 ER. 1106; on appeal, & De Gar. 
& G. 272, L.JJ.; 24 Digest (Repl.) 638, 6287. 

Bugden v. Bignold (1848), 2 Y. & C.Ch. Cas. 877; 63 E.R. 167; 35 Digest (Rep].) 
G13. eool. | 

Shaw v. Borrer (1886), 1 Keen, 559; Donnelly, 150; 5 L.J.Ch. 864; 48 E.R. 422; 
23 Digest (Repl.) 315, 3809. 

Ball v. Harris (1887), 8 Sim. 485; 1 Jur. 706; on appeal (1839), 4 My. & Cr. 264; 
8 L.J.Ch. 114; 3 Jur. 140; 41 E.R. 103, L.C.; 85 Digest (Repl.) 324, 368. 

Gosling v. Carter (1845), 1 Coll. 644; 14 L.J.Ch. 218; 4 L.T.O.S. 491; 63 E.R. 
580; sub nom. Gostling v. Carter, 9 Jur. 3824; 24 Digest (Repl.) 636, 6272. 

Harper v. Faulder (1819), 4 Madd. 129; 56 E.R. 656; 35 Digest (Repl.) 540, 
2198. 


Martinez v. Cooper (1826), 2 Russ. 198; 38 E.R. 309, L.C.; 35 Digest (Repl.) 548, 
2225. 

Stevens v. Stevens (1845), 2 Coll. 20; 14 L.J.Ch. 252; 4 L.T.O.S. 491; 9 Jur. 894; 
63 E.R. 617; 35 Digest (Repl.) 548, 2222. 

Sheldon v. Cox (1764), 2 Eden, 224; Amb. 624; 28 E.R. 884, L.C.; 85 Digest 


(Repl.) 516, 2032. 


Appeal from an order for foreclosure made by Sir Jonn Romiuty, M.R., in a suit 
instituted by the respondent, Edward Finch, against the appellant, Thomas Colyer 
for the foreclosure of a freehold estate, called ‘‘Hook’s Place’’ and ‘‘Weavers,’’ and 
situated at Southfleet, in Kent. 

On July 7, 1842, Sir John Kenward Shaw, Bart., being absolutely entitled to 
the estate in question subject to certain legacies amounting to £6,000 and to an 
annuity of £200 charged thereon and also upon other property of his and to a term 
of 100 years for securing such annuity, and being also one of the executors of the 
will under which he became so entitled, executed a mortgage in fee of the estate to 
the respondent Finch for securing £3,500 and interest. In that transaction Mr. John 
Hayward, of Dartford, acted as solicitor both for the mortgagor and the mortgagee. 
At the same time there were handed over to Finch certain documents which he 
was led to believe gave to him a complete security, but shortly before the present 
litigation it transpired that some documents of title which ought to have accom- 
panied the mortgage were not given up to him. On Sept. 23, 1848, the property in 
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mortgage to Finch, with other estates, was conveyed by Shaw to John Hayward, in 
trust for securing to the latter certain moneys and interest therein mentioned, and 
without any notice having been therein taken of Finch’s security. Between 
November, 1845, and July, 1846, Mr. Colyer advanced, through Mr. John Hayward, 
to Sir John Kenward Shaw, £11,000 upon a deposit of certain title-deeds relating to 
the same estates, with an agreement giving Thomas Colyer an equitable mortgage 
for that sum and interest. In this transaction no other solicitor appeared to have 
been employed than John Hayward, and in like manner no notice was given to 
Colyer of Finch’s prior mortgage. On Oct. 11, 1847, Sir John Kenward Shaw con- 
veyed the same estates, with other property, to John Hayward, for further securing 
the moneys secured by the deed of Sept. 23, 1848 (but in which Finch’s money was 
again not noticed), and for raising, among other sums, the £11,000 so advanced by 
Thomas Colyer. This deed was prepared by John Hayward, and executed by Shaw 
without the knowledge of Colyer. Ultimately Colyer became dissatisfied with his 
security, and insisted upon repayment through the medium of Mr. Ellis, a new 
solicitor, whom he had consulted. 

By a mortgage of date May 20, 1848, John Hayward, with the concurrence of 
Shaw, Colyer and others, conveyed to William Webb Hayward the property in 
question, with all the other premises previously conveyed to him by Shaw, dis- 
charged from the trusts of the deeds of conveyance to John Hayward of Sept. 23, 
1843, and Oct. 11, 1847, as a security to re-transfer certain stock loans of £20,000 
and £4,750, and to pay £6,000 sterling to Mr. Thomas Colyer, and in such deed was 
contained a power of sale to William Webb Hayward, for the general purposes of 
the trusts of such mortgage security, and among others for raising and paying the 
legacies, amounting to £6,000. This deed was prepared in the office of Messrs. 
Essell and William Webb Hayward, solicitors of Rochester, but no notice was given 
to William Webb Hayward, at the time of the execution thereof by Sir John 
Kenward Shaw or John Hayward of Finch’s first mortgage claim, and out of the 
loans made under the deed Colyer was paid off his equitable mortgage of £11,000, 
and executed such deed, and thereby released that claim. On Feb. 15, 1849, 
William Webb Hayward put up the estates comprised in Finch’s security for sale 
by public auction, entirely without the knowledge of Finch, and on July 17, 1849, 
the portion thereof called Hook’s-place and Weaver's was conveyed to Thomas 
Colyer as the purchaser thereof, and the title-deeds were concurrently handed over 
to him. Mr. Colyer’s solicitor in this case also was Mr. Ellis. 

Finch’s mortgage interest having ceased to be paid by John Hayward, who had 
been accustomed to pay it as Sir John Kenward Shaw’s solicitor, it became neces- 
sary for him to enforce his rights of foreclosure under his first mortgage charge. 
On June 1, 1852, accordingly, he filed his bill in the Court of Chancery (which was 
afterwards amended) against Sir John Kenward Shaw and Mr. Colyer, praying by 
such bill that an account might be taken of what was due to him, the respondent, 
Finch, for principal, interest and costs on his mortgage security, and that Shaw 
and the appellant, Colyer, might be ordered to pay to the respondent what should 
be so found due to the respondent by a day to be appointed by the court for that 
purpose, and in default thereof that the appellant might be absolutely barred from 
all equity of redemption of and in the mortgaged premises, and might be directed 
to deliver up to the respondent all deeds, documents, muniments of title and 
writings relating to the mortgaged premises; or, if the court should not direct pos- 
session to be given up to the respondent, then that the appellant might be restrained 
by the order and injunction of the court from setting up or pleading or giving in 
evidence in any proceedings to be taken at law by the respondent for obtaining 
possession of the mortgaged premises the term of 100 years created by the inden- 
tures of April 9 and 10, 1822. The appellant duly appeared and put in answers to 
the original and amended bills. Shaw was at the time of filing the bill, and con- 
tinued, out of the jurisdiction of the court. 

On Sept. 28, 1852, the appellant filed his bill in the Court of Chancery, which he 
afterwards amended) against the respondent, praying that it might be declared by 
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the court either that the respondent’s mortgage was invalid, or, if not declared 
invalid, that he was not entitled to priority over the appellant’s purchase; and also 
that, whether such mortgage should be declared valid or invalid, the respondent 
might be directed to convey to the appellant and his heirs, or as he or they should 
direct, all such estate (if any) in the farms and premises as might then be vested in 
the respondent under his mortgage deed, and that, if the mortgage deed should be 
declared invalid, the same might be ordered to be delivered up to be cancelled, and 
that the respondent might be restrained by the order and injunction of the court from 
taking any proceedings at law to obtain possession of the farms and premises. 
The respondent duly appeared and put in answers to the original and amended 
bills. Replication having been filed, and evidence gone into on both sides, the two 
causes came on to be heard before the Master of the Rolls who, by his decree, dated 
July 18, 1854, decreed that the appellant’s bill should stand dismissed with costs, 
to be taxed, and that the appellant should pay to the respondent his costs when so 
taxed, and that an account should be taken of what was due to the respondent for 
principal and interest on his mortgage security, and for his costs of the first- 
mentioned suit, such costs to be taxed by the taxing master, and that upon the 
appellant paying the respondent what should be found due to him for such prin- 
cipal, interest and costs, within six months after the chief clerk of the judge to 
whose court the cause was attached should have made his certificate at such time 
and place as should be thereby appointed, the respondent should re-convey the mort- 
gaged premises free and clear of and from all incumbrances done by him, or any 
claiming by, from or under him, and deliver up all deeds and writings in his 
custody or power relating to the mortgaged premises, upon oath, to the appellant, 
or as he should appoint; and that in default of the appellant paying to the respon- 
dent what should be found due to him for such principal, interest and costs 
within the time aforesaid, the appellant from thenceforth should be absolutely 
debarred and foreclosed of and from all right, title, interest and equity of redemp- 
tion of, in and to the mortgaged premises. Against this order the appellant 
appealed. 


Rolt, Q.C., C. Hall and Mott for the appellant. 
Roundell Palmer, Q.C., and Osborne for the respondent. 


Their Lordships took time for consideration. 
July 24, 1856. LORD CRANWORTH, L.C., delivered the following opinion.— 


The remaining question* for our decision is whether or not Mr. Finch, the mort- 
gagee, put himself in such a situation as to disqualify him from setting up a prior 
legal title by reason of having improperly left the title-deeds in the hands of Sir 
John Kenward Shaw, the mortgagor from whom he derived his title. The rule 
upon this subject is now well settled. A first mortgagee, having the legal title, is 
not to be postponed to a subsequent purchaser or mortgagee merely because he has 
not possessed himself of the title-deeds. To deprive the first mortgagee of his legal 
priority the party claiming by title subsequent must satisfy the court that the first 
mortgagee has been guilty of either fraud or gross negligence but for which he 
would have had the deeds in his possession. What are the circumstances which 
will amount to, or be evidence of, gross negligence it is difficult to define before- 
hand. But I think that prima facie a mortgagee who, knowing that his mortgagor 
has title-deeds, omits to call for them, or who omits to make any inquiry on the 
subject, must be considered to be guilty of such negligence as to make him respon- 
sible for frauds which he has thus enabled his mortgagor to commit. 

Is that the case here? Finch was a retired tradesman, having a sum of between 
£3,000 and £4,000 which he was desirous to invest on real security. He was a 
friend of Mr. Hayward, a solicitor of station and respectability, who was with him 
an executor of his father’s will, a circumstance which no doubt made Hayward 


* Two matters which do not now cal! for report were decided immediately after the con- 
clusion of the arguments. 
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aware to a Certain extent of the nature of Finch’s property. Hayward was also the 
solicitor of Sir John Kenward Shaw, a neighbouring landed proprietor, and in that 
character he applied to Finch in June, 1842, to know if he would lend his money 
on a mortgage of Sir John Kenward Shaw’s estates, which he represented truly to 
be of ample value and to be the absolute property of Sir John Kenward Shaw free 
from all encumbrances. Finch acceded to the application, and directed Hayward 
to prepare the necessary deed. The progress of the transaction is described in 
Finch’s affidavit thus: He says: 


‘‘About the latter end of the month of June or the beginning of July, 1842, 
the said John Hayward desired me to be ready with the said £3,500 by the 
then following July 7, and I accordingly applied to Mr. Frederick Charles 
Chappel, of 15, Angel Court, in the city of London, stockbroker, to sell for me 
so much of a sum of £4,076 19s. 3d. new three-and-a-quarter per cents. then 
standing in my name, as would produce the sum of £3,500 clear, but Mr. 
Chappell informed me that he could not complete such sale until July 8. On 
July 8 I went, in the first instance, to the Adelaide Hotel, London Bridge, 
where I was to meet Mr. Hayward by appointment, and I then saw Mr. 
Hayward and Sir John Kenward Shaw in conference together. Mr. Hayward 
then informed me that he had arranged everything with Sir John Kenward 
Shaw and by his (Hayward’s) desire. I then went to the office of Mr. Chappell, 
and sold £3,517 14s. 8d. portion of the sum of £4,076 19s., which produced, 
after deducting the brokerage, the sum of £3,500 exactly. Mr. Chappell 
handed me over the proceeds of the sale in notes of the Bank of England. 
Immediately I received the £3,500 I went from the office of Mr. Chappell to 
the Adelaide Hotel, London Bridge, where Mr. Hayward had appointed to meet 
me. I met Mr. Hayward at the hotel, and he then informed me that Sir John 
Kenward Shaw had just left, but that he, Mr. Hayward, would see him that 
evening, and I might leave the money with him. I did, accordingly, then pay 
to Mr. Hayward the £3,500. On July 11 I received from Mr. Hayward a letter, 
of which the following is a copy: ‘Dear Sir, I was too late for Sir John Shaw 
on Friday, but I remained in London, and concluded the business yesterday 
afternoon. I have the papers, and will bring them up the first day I am in 
London. I did not get away yesterday until half-past six, and I could not 
manage to get to your house.—Yours very truly, Jonn Haywarp.’ A few days 
afterwards John Hayward called upon me, and delivered to me the indenture 
marked A [the mortgage-deed from Sir John Kenward Shaw] together with 
the several documents now produced and shown to me, marked B, C, D, Ei and 
F, and the said paper writing marked G, and he also delivered to me at the 
same time a parchment writing, which for the reasons hereinatter stated I have 
not now in my possession, and the nature of which I do not accurately know, 
but I believe that it was dated somewhere about 1678 and that Brasenose 
College, Oxford, was one of the parties to it. Mr. Hayward then informed me 
that the document so delivered to me constituted, with the indenture marked 
A, a perfect security for my advance, and I implicitly beheved that statement. 
I was then, and am now, totally unacquainted with documents of title to 
landed property and legal forms, and quite incompetent to form an opinion 
upon the question whether the documents so delivered to me in fact constituted 
the title-deeds belonging to the mortgaged premises. Under these circum- 
stances, and having no reason whatever to doubt or question the perfect 
respectability of Mr. John Hayward, I relied upon the representations made to 
me by him, and entirely believed that the documents delivered to me, were in 
truth and fact the title-deeds of the said premises. I never knowingly or wil- 
fully left the title-deeds, or any of them, in the hands or custody of the said 


defendant Sir John Kenward Shaw.’’ 


I ought to have stated, that it was an instruction to Mr. Hayward to prepare a 
proper mortgage, and he did prepare that indenture accordingly. 
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The result of all this is that Finch obtained a valid legal mortgage, together with 
certain documents which Hayward represented to him as being, and which Finch 
believed to be, the muniments of title which made him completely secure. I may 
state that the documents not obtained by Finch were not material. They consisted 
of a will of the date of 1760, which was merely an indemnity against certain tem- 
porary charges which existed, and copies of subsequent wills. But for the circum- 
stance that Finch employed Hayward as his solicitor, there would be no pretence 
for saying that there was in this transaction anything like culpable negligence on 
the part of Finch. He did all that a person in his situation could do. He obtained 
a valid conveyance, together with documents which the solicitor of the mortgagor, 
a man of credit and respectability, told him made his security perfect. To hold that 
he was guilty of gross negligence in not making further inquiry and investigation 
would be to hold that to accept a mortgage security without taking all the precau- 
tions which an experienced conveyancer would suggest may subject the person 
accepting it to the consequences of fraudulent misconduct, or of negligence so gross 
as to be tantamount to fraud—a conclusion at variance with all the authorities. 

I may refer to a case which was commented on fully, Evans v. Bicknell (1), 
where the deeds had got into the hands of the mortgagor, not having been im- 
properly lent by the trustees under the marriage-settlement, but lent under circum- 
stances which the court held did not involve fraud, though it might have been an 
imprudent act. In Barnett v. Weston (2), a case before Str WiiL1AM Grant, there 
was a loan of the deeds in the same’ way. Farrow v. Rees (3), was a case where 
the deeds related to settlement property, and several other cases were referred to: 
Worthington v. Morgan (4); Allen v. Knight (5); and Hewitt v. Loosemore (6). 

If, then, such would have been the result, supposing Finch not to have employed 
Hayward in the business, does the circumstance of that employment make any 
difference? I think not. The only employment was an employment to prepare the 
deed which was a mere ordinary mortgage in fee from Sir John Kenward Shaw, 
reciting his uncle’s will under which he was tenant in fee-simple of the property 
mortgaged. There was no investigation of title, Finch relying on Hayward’s assur- 
ance that Sir John Kenward Shaw was, as in fact he was, seised in fee-simple in 
possession free from incumbrances. If this assurance had been false, if there had 
existed prior charges on the property, then there would have arisen the question how 
far Finch, by employing Hayward to prepare his deed, was affected with notice of 
these charges. But no such question did or could arise, for no prior charges, in 
fact, existed and in respect of the handing over of the documents, Hayward was in 
no respect the agent or solicitor of Finch. Finch in that part of the transaction 
acted for himself. Hayward acted for Sir John Kenward Shaw, and when Finch 
accepted from Hayward the copies of the will and other documents as being what 
was necessary to make him secure, the only question is whether he was bound, in 
order to relieve himself from the imputation of fraud or gross negligence, to inquire 
further of the mortgagor or of Hayward as his solicitor? I have already said that I 
think he was not. ‘The consequence is, that the appellant fails in this part of the 
case as well as in those which were disposed of last week, and I, consequently, move 
your Lordships to dismiss the appeal with costs. 


Appeal dismissed. 


1026 ALL ENGLAND LAW REPORTS REPRINT [1843-60] All E.R. Rep. 


FRESHNEY AND OTHERS v. WELLS AND OTHERS 


[Court or Excurgurr (Pollock, C.B., and Martin, B.), January 27, 1857] 
[Reported 1 H. & N. 658; 26 L.J.Bx. 129; 156 E.R. 1363] 


Bankruptcy—Property available for distribution—Property in reputed ownership 
of bankrupt—Goods mortgaged to secure debt—Bankrupt left in possession— 
Subsequent adjudication—‘‘True owners’’ of goods—Right of assignees in 
bankruptcy to set up jus tertii. 

H., a trader, assigned his goods except fixtures worth £10 to W. Subse- 
quently, in January, 1855, he assigned by way of mortgage all his goods 
including the fixtures to the plaintiffs subject to a condition for redemption 
on payment on demand and a stipulation that he should remain in possession 
of the goods until default in payment. On May 10, 1855, at noon, H. was 
adjudicated bankrupt. At 3 p.m. on the same day the plaintiffs demanded 
payment. Shortly afterwards the assignees in bankruptcy took possession of 
the goods and obtained an order of sale. In an action against the assignees 
for conversion, 

Held: (i) under the mortgage of January, 1855, the plaintiffs were the ‘‘true 
owners’’ within the meaning of s. 125 of the Bankrupt Law Consolidation Act, 
1849 [repealed: see now Bankruptcy Act, 1914, s. 88 (c) (2 Hauspury’s 
Statutes (2nd Edn.) 321)]; the goods were in the ‘‘order and disposition’’ of 
the bankrupt with their consent, and, therefore, the goods passed to the 
assignees in bankruptcy save for the £10 worth of fixtures; (ii) the assignees in 
bankruptcy were not precluded from setting up that the goods were in the order 
and disposition of the bankrupt with the consent of W., because they were, 
in a sense, claiming through him, but, on the other hand, they were setting 
up their own title and were not precluded from pleading a jus tertii. 


Notes. The Bankrupt Law Consolidation Act, 1849, has been repealed. The 
provisions of s. 125 of that Act are reproduced in the Bankruptcy Act, 1914, s. 38 (c): 
see 2 Hauspury’s Stratures (2nd Edn.) 821. 

Applied: Hornsby v. Miller (1858), 1 E. & HE. 192. Referred to: Spackman v. 
Miller (1862), 12 C.B.N.S. 659. 

As to reputed ownership, see 2 Hauspury’s Laws (8rd Iidn.) 488-447; and for 
cases see 5 Dicrust (Repl.) 808 et seq. 


Case referred to: 
(1) Quartermaine v. Bittleston (1853), 18 C.B. 1383; 22 L.J.C.P. 105; 20 L.T.0.8. 


236; 17 Jur. 281; 1 W.R. 131; 188 E.R. 1147; 5 Digest (Repl.) 1087, 8376. 


Also referred to in argument : 

(2) Jeffries v. Great Western Rail. Co. (1856), 5 E. & B. 802; 25 L.J.Q.B. 107; 
96 L.T.O.8. 214; 2 Jur.N.S. 230; 119 E.R. 680; sub nom. Jeffries v. South 
Western Rail. Co., 4 W.R. 201; 48 Digest 514, 519. 

(3) Bradley v. Copley (1845), 1 C.B. 685; 14 L.J.C.P. 222; 5 L.T.0.8. 198; 
9 Jur. 599; 185 E.R. 711; 43 Digest 497, 361. 

(4) Fenn v. Bittleston (1851), 7 Exxch. 152; 21 I.d.Ex. 41; 18 LiE:O:Ss 1075 tae 
E.R. 895; 5 Digest (Repl.) 679, 5979. 

(5) Heslop v. Baker (1858), 8 Exch. 411; 22 L.J.Ex. 333; 20 L.T.O.8. 191; 1V 
J.P. 186; 155 E.R. 1408; 5 Digest (Repl.) 808, 6836. 


Rule Nisi obtained by the defendants to enter the verdict or reduce the verdict 
either to £25 or £11, in an action for conversion of goods, chattels and effects, in 
which the defendants pleaded Not Guilty and not possessed. 

At the trial, before Wittes, J., at Durham Assizes, it appeared that the defen- 
dants were the assignees of a bankrupt, named Hagestade. [The assignees were 
the equivalent of trustees in bankruptcy.] In February, 1844, and again in Octo- 
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ber, 1852, the bankrupt mortgaged his furniture, etc., to Ward. These mortgages 
did not include effects to the value of £25, which were subsequently mortgaged to 
the plaintiffs. In January, 1855, the bankrupt executed a mortgage to the plaintiffs 
of all his goods, chattels, fixtures and effects mentioned in the former mortgage, 
comprising the effects to the value of £25 already mentioned as not covered by the 
former deed, including fixtures to the value of £10. These were articles screwed 
to the walls. The assignment being absolute in terms, was subject to a proviso for 
defeasance on condition of payment on demand of a certain sum, with a power of 
seizure and sale in the event of default of payment on demand; there being also 
a stipulation that the bankrupt should be at liberty to remain in possession until 
such default. 

On May 9, 1855, the sum of £169 was due from the bankrupt to the plaintiffs 
and on that day he, without their knowledge, filed a declaration of insolvency, on 
which at about noon on May 10, there was an adjudication of bankruptcy. The 
plaintiffs, before 8 p.m. on that day, served notice of demand of payment on the 
bankrupt and immediately afterwards took possession of all the goods on his 
premises, including the fixtures referred to. Shortly afterwards, on the same day, 
the assignees, the defendants, seized the goods and subsequently obtained from the 
Court of Bankruptcy an order for the sale of the goods, as having been in the order 
and disposition of the bankrupt. The order recited that it had been shown that 
the bankrupt was, with the consent of the true owner thereof, possessed of certain 
goods (specifying them), and that an application had been made by the assignees 
that the said goods should be sold, and then directed that the same should be sold 
for the benefit of the creditors. The order, however, did not specify the party 
who was the ‘‘true owner,’’ and with whose ‘‘consent’’ the goods had been in the 
bankrupt’s order and disposition. Under this order the goods were disposed of, 
and it was admitted that there had been a conversion in fact. 

It was objected that there was no possession sufficient to maintain the action for 
conversion, and that the plaintiffs, at all events, could not recover, except as to the 
goods to the value of £25, not included in the first mortgage, or as to the fixtures 
to the value of £10. On the other side, it was contended that the order for sale 
was not valid, and that the defendants could not set up Ward’s title. Wuuss, J., 
ruled that there was a possession of all the goods sufficient to sustain the action brit 
reserved the points. The verdict accordingly was entered for the plaintiffs for £169, 
and a rule was obtained by counsel for the defendant to reduce the verdict. 


Hugh Hill and Unthank for the plaintiffs showed cause against the rule.—The 
assignees claim through the bankrupt, under an assignment by operation of law, and 
cannot take anything to which the bankrupt was not legally entitled: J effries Vv. 
Great Western Rail. Co. (2). Hence, they cannot set up Ward’s title, unless they 
show that they have it. The plaintiffs were in possession, and they were deprived 
of possession by the defendants, the assignees in bankruptcy, on the ground that 
the goods were Ward’s. [Marrin, B.—They claimed the goods as theirs.] But 
because Ward, being the owner, left them in the bankrupt’s order and disposition. 
[Martin, B.—That is not setting up jus tertii: they set up their own title; not 
Ward’s.] They claim through Ward’s title. [Pornnocx, C.B.—The case cited only 
establishes the principle that a defendant on the plea of not possessed, in an action 
for conversion, may set up that he is the owner, but not merely that some one else 
is, from whom he derives no right or title. Here, the defendants claimed the goods 
as their own.] It is conceived that the case proceeded on the principle that even 
a stranger in possession can recover against a wrongdoer. [{Marrtin, B.—The defen- 
dants here were not in the position of mere wrongdoers, if they claimed and seized 
goods they were entitled to.] The plaintiffs had a prior possession. [Marrtin, B.— 
Of an hour or so. That cannot affect the question, if the assignees had a title.] 
Either they were in the position of wrongdoers, or if they had a colour of title it 
was only acquired by operation of law through the bankrupt, and they cannot set 
up a title which he could not set up, however inconsistent with his own prior 
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assignment to Ward. The defendants cannot set up the title of a third party, unless 
they derive title through him; and here they claim against Ward, not through 
him. Moreover, the case did not come within the principle of the provision in the 
bankrupt law, as to goods in the order and disposition of the bankrupt with consent 
of the true owner. For the possession here by the bankrupt was consistent with the 
terms of the assignment, which in effect amounted to a lease of the goods: Bradley 
v. Copley (8) and Fenn v. Bittleston (4). Further, the order [of the Bankruptcy 
Court] was invalid. It should have specified the ‘“‘true owner,’’ with whose consent 
the goods were in the order and disposition of the bankrupt, for otherwise it does 
not appear that there was any adjudication on his claim: Heslop v. Baker (5) and 
Quartermaine v. Bittleston (1). The plaintiffs here were not owners until after 
demand of payment and default on such demand. They must clearly recover as to 
the goods to the value of £25. At all events, the plaintiffs must recover as to the 
fixtures, which could not be in the order and disposition of the bankrupt. 


Manisty for the defendants supported the rule.—The assignees here do not set 
up jus tertii. They do not set up Ward’s title, but their own; and, on the other 
hand, they do really derive their own title through or under Ward, and their title 
is founded on his. But, in truth, they do not require his title at all; they can 
claim under the deed of 1855. [Pottocx, C.B.—I agree that Ward's title is not 
necessary for the assignees; but if it were so, it would not help them.] The order 
for sale was valid, and the assignees can stand on that without reference to Ward's 
title. It is admitted, however, that they cannot recover as to the fixtures. 


POLLOCK, C.B.—As to the fixtures, they clearly could not come within s. 125 
of the Bankrupt Law Consolidation Act, 1849, as to ‘‘goods and chattels’’ in the 
order and disposition of the bankrupt. As to the rest of the effects, they were 
within the order and disposition of the bankrupt with the consent of the true owner 
and, therefore, the assignees were justified in seizing and selling them, having 
obtained an order for that purpose. 

The question whether, as regards Ward, the goods were in the order and disposi- 
tion of the bankrupt with the consent of the true owner might be one of nicety. I 
think that if Ward was the true owner, the assignees, although aware of his title, 
were entitled to treat the goods as in the order and disposition of the bankrupt. 
The assignees, as regards the true owners, claim adversely, but yet consistently 
with and in a certain sense through his title, and had a right to set it up in this 
action. The defendants, therefore (except as already intimated), are entitled to 
judgment. 


MARTIN, B.—I am of the same opinion. The right of the assignee(s) [trustees 
in bankruptcy] is governed by the state of things on May 10, the day of the 
adjudication in bankruptcy. At that time, as between the plaintiff and the 
assignees, the bankrupt was in possession of certain goods by virtue of a provision in 
the deed of assignment of Jan. 2, 1855, under which the plaintiffs claim. That 
deed transferred the property absolutely to them (subject only to a proviso for 
redemption), and they became the ‘“‘true owner,’’ and were only to cease to be so 
on the performance by the bankrupt of a condition subsequent. According to all 
the principles and analogies of law, the effect was to pass to them, the plaintiffs, 
the absolute property, subject only to a condition subsequent. The deed, however, 
contained a stipulation enabling the bankrupt to retain possession of the goods 
until default, which, however, might be on demand by the plaintiffs of payment at 
any time. The plaintiffs, therefore, by virtue of the deed were the ‘‘true owners”’ 
of the goods in question. 

Then had the bankrupt at the time of his bankruptcy these goods in his posses- 
sion, order and disposition as reputed owner, with the consent of the true owner? 
The deed provides for his having such possession of them. It is one of the terms 
of the very deed under which the plaintiffs claim. Surely that was a case of that 
very kind of ‘‘reputed ownership’ which the bankrupt law contemplates. The effect 
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A of the law is, that if the true owner of goods and chattels permits another person 
to have them in his possession as reputed owner he must suffer this consequence, 
_ that in case of bankruptcy the goods will pass to the assignees in bankruptcy. As 
to jus tertii, my opinion was always in conformity with that expressed in Quarter- 
maine v. Bittleston (1), that the order for sale vests the property in the assignees. 
The assignees, however, set up their own title, and not another’s. If it is said 
B that Ward was the true owner by virtue of the former deed, still, as the rule of 
law is, with regard to personal chattels, that a party can only, except by sale in 
market overt, transfer such title as he possesses, if the assignees could make out a 
case of reputed ownership as against the true owner, they gave themselves a title 
as against all the world. 

As to the order for sale I think it was sufficient, and vested the goods in the 
C assignees. It is necessary that the attention of the Commissioners should be 
directed to particular goods; but it is unnecessary that it should be mentioned in 
the order who was the party claiming as the owner. It seems to me, therefore, 

that (except as admitted) the verdict must be entered for the defendants. 


Rule absolute to reduce the verdict to £10, the value of the fixtures. 


Kh. @; LOPEZ... - BR. vw, SATILER 


[CourT FoR THE CONSIDERATION OF Crown Cases Reserved (Lord Campbell, C.J., 

Cockburn, C.J., Pollock, C.B., Coleridge, Wightman, Erle and Williams, JJ., 

F Martin, B., Crompton, Willes and Crowder, JJ., Watson and Channell, BB., 
and Byles, J.), January 23, 1858] 


[Reported Dears. & B. 525; 27 L.J.M.C. 48; 80 L.T.0.8. 277; 
22 J.P. 84; 4 Jur.N.S. 98; 6 W.R. 227; 7 Cox, C.C. 481, C.C.R. ] 


Criminal Law—Jurisdiction—Offence committed on board British ship—Charge 
G against foreigner—Effect of illegal detention in ship—Trial in court within 
jurisdiction of which prisoner found. 

A foreigner on board a British ship on the high seas owes obedience to the 
law of England, and if he commits an offence against that law he is triable by 
any court of justice in Her Majesty’s dominions within the jurisdiction of 
which he is found to be, provided that that court would have had cognizance 

H of the offence if it had been committed within the limits of its ordinary juris- 
diction. It makes no difference whether the offender came on board the British 
ship voluntarily or was brought and detained there against his will. : 


Notes. The Merchant Shipping Amendment Act, 1855, has been repealed by 
s. 745 of the Merchant Shipping Act, 1894; and s. 21 of the Act of 1855 is now 
replaced by s. 686 of the Act of 1894 (23 Haussury’s Sraturms (2nd Edn.) 711). 

I Considered: R. v. Leslie (1860), 8 Cox, C.C. 269. Referred to: R. v. Anderson, 
[1861-73] All E.R.Rep. 999; R. v. Keyn (1876), 2 Ex.D. 63; R. v. Carr (1882), 
1G OED. 16. 

As to offences committed on board a British ship, see 10 Hatspury’s Laws (8rd 
Edn.) 821; and for cases see 14 Dicest (Repl.) 151 et seq. 


Cases referred to in argument: 
Forbes v. Cochrane (1824), 2 B. & C. 448; 2 State Tr.N.S. 147; 3 Dow. & Ry.K.B. 
679; 2 L.J.0.S.K.B. 67; 107 E.R. 450; 14 Digest (Repl.) 152, 1155. 
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fi. v. Depardo (1807), 1 Taunt. 26; Russ. & Ry. 184; 127 E.R. 789, C.C.R.; 
14 Digest (Repl.) 155, 1181. 

BR. v. De Mattos (1886), 7 C. & P. 458; 14 Digest (Repl.) 155, 1182. 

R. v. Smythies (1849), 2 Car. & Kir. 878; 1 Den. 498; T. & M. 190; 19 L.J.M.C. 
DS Po Wsk bao e: Leal: 146; 138 Jur. 1034; 4 Cox, C.C. 94, C.C.R.+ 15 Digest 
(Repl.) 1254, 12,869. 

fi. v. Whiley (1840), 2 Mood.C.C. 186. 

fi. v. Serva (1845), 2 Car. & Kir. 53; 1 Den. 104; 6 State Tr.N.S.” 10% 16niere 
134; 1 Cox, C.C. 292; sub nom. R. v. Majavel, 6 1.70.5, 188700 ee 
Digest (Repl.) 153, 1159. 

United States v. Palmer, 3 Wheat. Rep. 609. 

United States v. Holmes, 8 Wheat. Rep. 112. 

R. v. Stevenson (1759), 19 State Tr. 846; 15 Digest (Repl.) 950, 9173. 

Calvin’s Case (1608), 7 Co. Rep. 1a; 2 State Tr. 599; Moore, K.B. 790; Jenk. 306; 
(7 E.R. 3877; 2 Digest (Repl.) 174, 37. 

Watson's Case (1839), 9 Ad. & El. 731; 112 E.R. 1389; sub nom. R. v. Wizxon, 
8 L.J.Q.B. 129; sub nom. R. v. Batcheldor, 1 Per. & Dav. 516; 2 Will. Woll. 
& H. 19; sub nom. Canadian Prisoners’ case, 3 State Tr.N.S. 968; subse- 
quent proceedings sub nom. Re Parker, Canadian Prisoners’ Case, 5 M. & W. 
82; 2 Horn & H. 45; 151 E.R. 15; sub nom. Canadian Prisoners’ Case, 8 
State Tr.N.S. 963; 7 Dowl. 208; 8 L.J.Ex. 81; 8 J.P. 64; 16 Digest (Repl.) 
291, 616. 

Ri. v. Allen (1837), 7 C. & P. 664; 1 Mood.C.C. 494, C.C.R.; 14 Digest (Repl.) 
152, 1145. 


Cases Stated for the opinion of the court by Crompton, J., and Martin, B. 


R. v. Loprz 

The prisoner, Benito Lopez, was tried before Crompron, J., at the Exeter Assizes, 
on an indictment charging him with feloniously wounding George Smith with intent 
to do him grievous bodily harm, and he was found guilty of unlawfully wounding, 
and sentenced to two years’ imprisonment with hard labour. It was proved at the 
trial that the prisoner, a foreigner, being a sailor and one of the crew of the British 
ship Ontario, wounded the prosecutor, also a foreigner, a sailor, and one of the 
crew of the same ship, while in the ship on the high seas on a voyage from London 
to the coast of Africa. The learned judge reserved for the consideration of the 
court the question whether the prisoner was properly convicted of the offence com- 
mitted on the high seas. 


Serjeant Ballantine for the prisoner. 
Welsby for the Crown. 


R. v. SATTLER 

The prisoner, Christian Sattler, was a foreigner. On Nov. 2, 1857, he committed 
a larceny at St. Ives, in Huntingdonshire, and left England with part of the stolen 
property for Hamburg. The owner of the property gave information to the London 
police, and the deceased, who was a detective officer of that force, and an English 
subject, proceeded to Hamburg, and there, with the assistance of the Hamburg 
police, arrested the prisoner and brought him against his will on board an English 
steamer trading between Hamburg and London in order that he might be tried for 
the larceny. Hamburg was on the River Elbe, sixty miles from the sea, but the 
tide flowed higher up than the place where the steamer was when the prisoner was 
taken on board. The steamer left Hamburg on the morning of Nov. 21, the 
prisoner being in irons, and on Nov. 22, while the steamer was on the high seas, 
he shot the officer who afterwards died of the wound. If the killing had been by 
an Englishman in an English county it would have been murder. The deceased 
held no warrant for the arrest. The question submitted to the court was whether 
there was any jurisdiction to try the prisoner at the Central Criminal Court. The 
learned judge also asked for the opinion of the court on the following questions : 
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First, was the custody of the prisoner on board the steamer lawful? and was there 
any distinction as to the times while the steamer was on the River Elbe, and while 
she was upon the high seas? Secondly, supposing the custody not to have been 
lawful, was the killing only manslaughter? 


Serjeant Ballantyne for the prisoner. 
The Solicitor-General (Sir H. S. Keating) for the Crown. 


LORD CAMPBELL, C.J., delivered the following judgment of the court.—We 
are all of opinion that both these convictions must be sustained. In R. v. Lopez 
it was proved that the prisoner, being a foreigner and a sailor, one of the crew of 
a British ship, maliciously wounded the prosecutor, also a foreigner and one of the 
crew, while on board the ship on the high seas. We have no doubt that an offence 
was committed by the prisoner under the circumstances against the law of England, 
for he was in an English ship and under the protection of the English laws and 
owed obedience to those laws. It is unnecessary to enter into a consideration of the 
authorities which have been cited to prove that proposition, which I am glad to 
find is also the law in America and France.. The other question is whether 1t was 
within the jurisdiction of the court sitting under the commission for the county of 
Exeter to try the offence. Upon that we entertain as little doubt. Before the 
passing of the Merchant Shipping Amendment Act, 1855 [repealed by Merchant 
Shipping Act, 1894, of which now see s. 686], I think there would have been juris- 
diction to try the offence. But we are of opinion that that statute is quite con- 
clusive upon the question. It seems to have been enacted for the purpose of 
removing any doubt which might by possibility be suggested, for the prisoner is 
clearly found within the jurisdiction of the court where he was tried. If that 
offence had been committed within the limits of the court where he was tried, he 
would have been liable to have been indicted. I think there was clear jurisdiction 
in the court that sat at Exeter to try the prisoner. 

With regard to R. v. Sattler, I think it is equally clear that, although the prisoner 
was a foreigner he had committed an offence against the law of England. It is 
found in the Case that, if the killing had been by an Englishman in an English 
county, the offence would have been murder. I am of opinion that the prisoner, 
whether his capture at Hamburg was legal or not, whether his custody on board the 
steamer was lawful or unlawful, was guilty of an offence against the law of England, 
for he was in an English ship, which is to be considered as part of the territory of 
England, and subject to the law of England, and he, therefore, owed obedience 
to the law of England. He was guilty of murder, for he shot the officer, not with 
the view of obtaining his liberation, but from revenge and malice prepense. The 
question is whether the Central Criminal Court had jurisdiction to try him. It was 
contended that as he had been brought within the jurisdiction against his will, he 
could not be said to be found there within the meaning of s. 21 of the Act of 1855, 
but as we said in R. v. Lopez, that statute was passed for the purpose of obviating 
questions of this kind, and it is quite enough that he was found within the juris- 
diction of the court. A man is ‘‘found’’ where he is actually present. The prisoner 
was found, then, within the jurisdiction of the Central Criminal Court, and we 
think, therefore, that that court had jurisdiction to try him. It is unnecessary for 
us to answer the second question put, whether the custody of the prisoner on board 
the steamer was lawful, and whether there is any distinction as to the times while 
the steamer was on the River Elbe and while she was on the high seas, for the 
prisoner did not commit the crime with the view of liberating himself, but from 
malice prepense. Were it needful to decide it, some distinction might possibly 
be taken between the state of affairs in the River Elbe and on the high seas. 
Thirdly, it is asked, supposing the custody not to have been lawful, was the killing 
only manslaughter?—that must mean, was it necessarily only manslaughter? We 
have no hesitation in saying that, notwithstanding the custody had been illegal, 
as the act was done of malice prepense, the offence was murder. 


Convictions affirmed. 
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A 
KARL NELSON v. LORD BRIDPORT AND OTHERS 


[Rotts Courr (Lord Langdale, M.R.), July 4, 5, 7, 9, 10, November 4, 1845] 
| Reported 8 Beav. 527; 8 L.T.0.9. 18; 10 Jur. 871; 50 E.R. 207] 


Evidence—Foreign law—Proof as matter of fact—EHvidence of qualified and B 
experienced witnesses—Testimony as to terms of foreign law and interpre- 
tation of those terms—Reference by witnesses to laws and treatises. 

No knowledge of foreign law is to be imputed to a judge of English law 
sitting in a court of English jurisdiction. Foreign law and its application, 
like other matters of which no knowledge is to be imputed to the judge, must 
be proved, as facts are proved, by appropriate evidence, i.e., by properly CG 
qualified witnesses, or by witnesses who can state from their own knowledge 
and experience, gained by study and practice, not only what are the words in 
which the law is expressed, but also what is the proper interpretation of those 
words and their legal meaning and effect as applied to the case in question. 
Witnesses, in giving their testimony, may refer to laws or to treatises to aid 
their memory and assist them in the subject of their examinations, but in D 
general it is the testimony of the witness, and not the authority of the law or 
the text writer, detached from the testimony of the witness, which is to in- 
fluence the judge. 

Per Lorp Lanepate, M.R.: There may be cases in which the judge may, 
without impropriety, take on himself, to some extent, to construe the words 
of a foreign law and determine their application to the case in question, E 
especially if there should be a variance or want of clearness in the testimony 
of the witnesses. 


Notes. Considered: Di Sora v. Phillips (1863), 10 H.L.Cas. 624. 
As to proof of foreign law, see 15 Hatspury’s Laws (8rd Edn.) 328-332; and for 
cases see 22 Dicrest (Repl.) 613 et seq. 


Cases referred to: F 

(1) Lindo v. Belisario (1795), 1 Hag. Con. 216; 161 E.R. 530; 22 Digest (Repl.) 
6138, 7078. 

(2) Dalrymple v. Dalrymple (1811), 2 Hag. Con. 54; 161 E.R. 665; on appeal 
(1814), 2 Hag. Con. 1387, n.; 22 Digest (Repl.) 618, 7112. 

(3) De Bode’s Case (1844), 8 Q.B. 208; 115 E.R. 854; sub nom. De Bode v. R., 
10 Jur. 215; 22 Digest (Repl.) 619, 7133. 

(4) Collier v. Simpson (18381), 5 C. & P. 73, N.P.; 22 Digest (Repl.) 510, 5657. 


Also referred to in argument: 

Trimbey v. Vignier (1834), 1 Bing.N.C. 151; 4 Moo. & 8. 695; 3 L.J.C.P. 246; 
131 E.R. 1075; 22 Digest 621, 7150. 

Sussex Peerage Case (1844), 11 Cl. & Fin. 85; 6 State Tr.N.S. 79; 8 Jur. 798; 8 H 
E.R. 1034, H.L.; 22 Digest (Repl.) 620, 7136. 

Lacon v. Higgins (1822), 3 Stark. 178; Dow. & Ry.N.P. 38; 22 Digest (Repl.) 
621, 7146. 

Breadalbane v. Chandos (1837), 2 My. & Cr. 711; 7 L.J.Ch. 28; 40 E.R. 811, L:.C.; 
11 Digest (Repl.) 495, 1166. 

Gage v. Bulkeley (1744), 38 Atk. 215; Belt’s Sup. 409; Ridg. temp. H. 263; 28 I 
E.R. 568, L.C.; 11 Digest (Repl.) 502, 1198. 


Action by the plaintiff, grandson of Susanna, the sister of the first Lord Nelson, 
against Lord and Lady Bridport and others, for the recovery of the estate of 
Bronte in Sicily, granted to the first Lord Nelson by the sovereign of that country. 

Lord Nelson’s title was (in the event of his dying without issue), limited to his 
father and the heirs male of his body, and then to his sister Susanna Bolton, and 
next to his sister Mrs. Matcham. The estate of Bronte was given him with a power 
of nominating a successor, and by his will he directed that it should go as far 
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as possible along with the title. After his death without issue his elder and only 
brother William succeeded to the title and estates and he, the King of Sicily, 
having in the year 1818 abolished feudal tenures, destroyed the entail and by his 
will left Bronte to his daughter, Lady Bridport. The title then went to Thomas, 
the son of Mrs. Bolton, upon whose death the plaintiff, his eldest son, succeeded. 
The object of the present suit was to ascertain the rights of the plaintiff who claimed 
adversely to Lady Bridport on the ground that it was not competent to Karl 
William to bar the entail. 


Tinney, Gardner and R. Palmer for the plaintiff. 
Lewin for the executors of Earl Thomas. 
Turner and Bowyer for Lord and Lady Bridport. 


Hodgson for other defendants. Cur. adv. vult. 


Nov. 4, 1845. LORD LANGDALE, M.R., read the following judgment.—This 
case was heard on exceptions to the Master’s report under a decree whereby it was 
referred to him to make various inquiries as to the effect of the law of Sicily on 
several points which were thought to be important in the consideration of the 
claims of the several parties to the cause. 

In the year 1842 the statements of the facts were carried in to the Master's office, 
and the parties were at liberty to examine their witnesses. The plaintiff having 
stated his case in a manner of which no substantial complaint has been made, pro- 
cured the joint opinion of Ruggiero and Cacace, two Sicilian lawyers, on several 
questions proposed to them. Ruggiero and Cacace were examined in the examiner's 
office on a Case, their joint opinion was produced to them severally, and each of 
them stated he had deliberately and with much reflection considered the context and 
the opinion was the joint opinion of himself and the other witness—it was given 
bona fide and conscientiously according to the best of his experienced judgment and 
ability, and was, as far as he knew or believed, in accordance with the law of 
Sicily. A commission was issued to examine witnesses in Sicily, and under that 
commission the plaintiff and the defendants, Lord and Lady Bridport, respectively 
examined several Sicilian lawyers and witnesses; and in 1844, the depositions 
having been published, the parties carried in their further statements of facts and 
charges. The plaintiff’s further statement and charge were left on Mar. 19, and 
amended on June 26, 1844. 

In this statement of facts the plaintiff submitted to the consideration of the Master 
various writings and books, of which he set forth a list intituled “‘Documentary 
evidence.’’ That list comprised the Case and joint opinion to which I have 
referred, and several printed books, which, according to the description of the 
plaintiff's witness, Viola, consist partly of compilations of the Roman feudal law, 
the common feudal law of Europe, and the ancient and modern law of Sicily, and 
partly of treatises on the ancient feudal law, the same witness describing them as 
being, to the best of his knowledge and belief, all of them genuine publications 
such as they purported to be, and held in estimation by the judges and other 
members of the legal profession in Sicily. He says that such of them as contain 
compilations of laws are commonly received as evidence by the courts of law in 
Sicily of the text of the law which they respectively purport to set out, and such 
of them as are treatises are often referred to as useful commentaries on the law, 
and are considered to contain authoritative explanations of the law. For the 
laudable purpose, as it would seem, of relieving the subject from the vagueness of 
this general testimony, and showing what particular parts or passages of those 
voluminous works were intended to be referred to, an exhibit marked ‘‘Z’’ was pro- 
duced to the witness. It contains a list of the books which had been referred to by 
the witness, with references to particular passages specifically marked by pages or 
other appropriate indications, and the witness stated that the law which he had 
quoted would be found at the pages specified in the exhibit, and that at each of the 
places or passages set forth in the exhibit would be found an authority or 
confirmatory opinion in support of the answer he had given. 
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The defendants, Lord and Lady Bridport, carried in their further statement of 
facts and charges on Mar. 27, 1844, and they also submitted to the consideration 
of the Master the depositions of their witnesses and certain documentary evidence, 
including certain Sicilian laws and decrees dated in the year 1818, and also the civil 
code of laws of the Two Sicilies. The witnesses for the defendants, Lord and Lady 
Bridport, in their depositions referred to several law books which they do not pro- 
duce or authenticate, but, as it would seem, assuming them to be genuine and 
authentic books, they refer to them with more or less particularity, sometimes stat- 
ing the law, and then adding to the statement a mere reference to the books, 
sometimes stating the law to be as appearing in the books, and sometimes setting 
forth extracts or passages from the books. Among the books referred to by the 
witnesses of the defendants, Lord and Lady Bridport, are some which are not 
mentioned by the plaintiff's witness Viola, or in the exhibit ‘‘Z’’ produced to him, 
in particular, certain works or publications of RosentHau, CatTeLLiI, MILLANENSIS, 
and RocHErTtt. 

The plaintiff afterwards carried in two further statements. On June 7 he carried 
in a statement of that which he called his ‘‘Documentary evidence,’’ as adduced 
on his behalf. This further statement containg at length the Case and opinion 
upon which Ruggiero and Cacace were examined, and several extracts or passages 
from many of the books specified in the exhibit ‘‘Z.’’ I think that the further 
statement does not contain all the passages, or even mention all the books specified 
in the exhibit ‘‘Z’’; but it does contain several passages purporting or alleged to be 
contained in books which are contained in the exhibit ‘‘Z,’’ although such passages 
are not therein specifically referred to. Thus it contains an annotation of Yscrurr, 
upon the Constirutio Dirazr Memortar, two acts from the books of feuds, and 
several passages from Srruvius, CaNNeETIUS, INTRIGLIoBUS, GurrBA, GASTONE, and 
De Nearow, which annotations, titles, and passages are some of them specified 
in the exhibit ‘‘Z,’’ although the books from which the same passages purport to 
be taken are therein specified. On June 10, 1844, he carried in a further statement, 
as to the feudal common-law text writers, and Sicilian civil law text writers and 
reporters of Sicilian decisions, stated or referred to in the depositions of the 
witnesses of Lord and Lady Bridport, as authorities for them. This statement 
contains extracts from the books of Rosmnraan, Cureti1, MILLAUENSIS, and 
RocuHettT1; and those extracts were submitted to the consideration of the Master 
as qualifying, explaining, correcting, or contradicting the effect of the passages 
from the same books which were referred to or cited by the witnesses of Lord and 
Lady Bridport. At the close of the statement the plaintiff insists on his right to 
refer to or make use of all works or authorities, or, as I understand it, any 
passages from any works or authorities cited for the defendants, Lord and Lady 
Bridport, which he, the plaintiff, has not used in that statement. 

The question has been raised as to the admissibility of the evidence. It appears 
that the Master admitted various books, which were produced to him as evidence 
of the written laws of Sicily, to be read before him as such, and also various extracts 
or passages from every text writer which was cited by the plaintiff in his statement 
of facts, and referred to by the exhibit ‘‘Z.’’ On these points the defendants, Lord 
and Lady Bridport, have filed no exceptions, and upon them, therefore, there is no 
controversy upon this occasion. But the Master refused to admit as evidence the’ 
Case or the joint opinion of Ruggiero and Cacace, and so much of the depositions of 
Ruggiero and Cacace as related thereto. He also refused to admit as evidence any 
passage from the books exhibited by the plaintiff which were not cited by the wit- 
nesses examined by the plaintiff, and especially referred to in the exhibit ‘‘Z.’’ He 
did receive as evidence for the defendants, Lord and Lady Bridport, the depositions 
of witnesses who referred to certain books which were not then produced and he 
refused to receive as evidence other extracts from the same books which were ten- 
dered on behalf of the plaintiff. On the evidence as it was constituted after such 
admissions and refusals, the Master made his report, dated Dec. 17, 1844. 
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A To this report the plaintiff and some of the defendants have taken several excep- 
tions. The first seven of the plaintiff’s exceptions and the first five of the exceptions 
of the excepting defendants relate to the reception and rejection of evidence, and 
are the subject of our present consideration. For some reason not appearing, the 
subjects of the exceptions are arranged in an order different from that in which the 
Master’s findings are placed in his report; but taking them in the order adopted 

B in the exceptions, and avoiding the complication of the exceptions which perhaps 
could not be avoided in framing them, it is in substance alleged by the plaintiff as 
follows: (i), that the Master ought not to have received the depositions of the 
witnesses of the defendants, Lord and Lady Bridport, without the production of 
the laws and treatises therein referred to; (ii), the Master ought to have permitted 
the plaintiff to read passages from books cited by the witnesses of the defendants, 

C Lord and Lady Bridport, although such passages were not cited by the plaintiff's 
witness, Viola, or specified in the exhibit ‘‘Z."’; (iii), the Master ought to have 
permitted the plaintiff to read from books cited by the witnesses for the defendants, 
Lord and Lady Bridport, such passages as were specifically distinguished in the 
affidavit of Mr. Hugh Jackson, containing references to the original text; (iv), 
the Master ought to have permitted the plaintiff to read from books cited by the 

D witnesses of the defendants, Lord and Lady Bridport, such particular passages as 
were purported to be extracted or set forth in the depositions of the witnesses of 
the defendants, Lord and Lady Bridport; (v), the plaintiff alleges that the Master 
ought to have permitted the plaintiff to read from his own exhibits passages which 
support or authorise the depositions of his own witnesses, though not cited by them 
or specifically referred to in the exhibit ‘‘Z;’’ (vi), he alleges that the Master ought 

FE to have permitted the plaintiff to read such exhibits and the English translations 
of parts thereof containing references to, and specifically designating parts of, 
the original text of such laws and treatises; and, (vii), the plaintiff and the 
excepting defendants allege the Master ought to have received as evidence the joint 
opinions of Ruggiero and Cacace. The first four exceptions relate to the manner in 
which the Master has dealt with the evidence of Lord and Lady Bridport, and 

Ff three others the manner in which he has dealt with the evidence of the plaintiff. 

The questions which arise are to be considered with reference to the manner 
in which foreign law ought to be dealt with in an English court of justice. With 
foreign laws an English judge cannot be familiar; there are many of which he must 
be totally ignorant. There is in every case of foreign law an absence of all the 
accumulated knowledge and ready associations which assist him in the considera- 

G tion of that which is the English law, and the manner in which it ought to be 
applied in a given state of circumstances to which it is applicable. He is not only 
without the usual assistance afforded by the accumulated knowledge and able 
suggestions contained in the arguments which are addressed to him, but he is 
constantly liable to be misled by the erroneous suggestions of analogies which arise 
in his own mind and are pressed on him on all sides. Those difficulties are 

H_ obvious enough even in cases in which he may have before him the very words 
of that which is proved to have been the law applicable to the events in question. 
Even if he suppose it to be proved that the law has not been legislatively repealed 
or varied and has not fallen into disuse in the country in which it was in force, 
and that the words have been accurately translated, still the words require a due 
construction, and the construction depends on the meaning of words to be con- 

J sidered with reference to other words not contained in the mere text of the law, and 
also with reference to the subject-matter, which is not insulated from all others. 
The construction may have been, and probably has been, the subject of judicial 
decision; instead of one decision, there may have been a long succession of deci- 
sions, varying more or less from each other, and ultimately ending in that which 
alone ought to be applied to the particular case. 

The difficulty which arises under such circumstances is obviously very great, but 
it is vastly increased when the law itself, or the words in which the law is expressed, 
has never been authoritatively declared, when that which is alleged to be the law 
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is to be discovered from decisions or usages, or from the opinions of unauthorised 
writers, who may have written much which is acknowledged to be existing law, 
and may also, in the very same books, have written much which is contrary to the 
existing law. The decisions were subjects of appeal and may have been altered by 
subsequent decisions, and the precise application of them to the case in question 
may only be ascertainable by means of an accurate historical and legal deduction 
from all that has passed in the courts on the subject, and a judge who seeks infor- 
mation as to foreign law, has not in himself the means of distinguishing the correct 
from the incorrect propositions of the text writers. Whoever has considered the 
nature of the difficulties which frequently arise in our own courts in the investiga- 
tion of English law applicable to particular cases, and the mode of reasoning and 
investigation by which it is endeavoured to surmount those difficulties, will easily 
perceive what presumption it would often, nay, generally, be in an English judge 
to attempt to apply the same process to the investigation of foreign law and its 
proper application in particular cases. 

The rule of English law, that no knowledge of foreign law is to be imputed to a 
judge of English law sitting in a court of English jurisdiction is, undoubtedly, well 
founded, and as cases arise in which the rights of parties litigating in English 
courts cannot be determined without ascertaining, to some extent, what is the 
foreign law applicable to such cases, the foreign law and its application, 
like any other result of knowledge and experience, on matters of which 
no knowledge is imputed to the judge, must be proved, as facts are proved, 
by appropriate evidence, i.e., by properly qualified witnesses, or by witnesses who 
can state from their own knowledge and experience, gained by study and practice, 
not only what are the words in which the law is expressed, but also what is the 
proper interpretation of those words and the legal meaning and effect of them as 
applied to the case in question. Such, I conceive, to be the general rule, but the 
cases to which it is applicable admit of very great variety. 

Though a knowledge of foreign law is not to be imputed to the judge, you 
must impute to him such a knowledge of the general art of reasoning as will enable 
him, with the assistance of the law, to discover where fallacies are probably con- 
cealed, and in what cases he ought to require testimony more or less strict. If the 
utmost strictness were required in every case, justice must often have to stand still; 
and I am not disposed to say that there may not be cases in which the judge may, 
without impropriety, take on himself, to some extent, to construe the words of a 
foreign law and determine their application to the case in question, especially if 
there should be a variance or want of clearness in the testimony of the witnesses. 
In Lindo v. Belisario (1), in which the evidence was not clear and positive, on 
the interrogatories, Lorp SrowELn thought he would not transgress his duty if he 
looked beyond the evidence, but not further than the evidence fairly led; and in 
both Lindo v. Belisario (1) and Dalrymple v. Dalrymple (2), I understand him not 
to have considered any authority, opinion, or any passages from any writer, not 
distinctly referred to by the witnesses, and in that way he did not look further than 
he considered the evidence to have fairly led, and yet to have gone beyond the 
mere evidence in considering for himself the effect of the authorities referred to, 
with a view of acquiring for himself a notion by which he might be able to decide 
on the effect of the varying and obscure testimony of the witnesses. There are 
many cases in which, it appears to me, that this is a mode of proceeding which 
might not improperly be adopted, but they are cases of a simple nature, and in all 
cases it would be necessary to use the greatest caution. A judge endowed as 
Lorp STOWELL was, might perhaps safely do some things which other judges might 
find extremely hazardous. In this, as in many other instances, there is room for 
the exercise of a sound and cautious discretion, by the employment of which courts 
are enabled to bring some cases, otherwise interminable, to a good and even 
satisfactory conclusion. 

The opinion—the considered and carefully formed opinion—which is the result 
of any man’s knowledge and experience, applied to a complicated case, is founded 
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upon views of the subject so extensive, upon authorities so far differing in authority, 
and upon such various degrees of practice, that it would be impossible to trace all 
the sources whence it is derived, or to examine and determine on the elements of 
which it is composed; and it is held to be sufficient if a person, proved to be 
experienced, and to have had the means of acquiring an accurate knowledge, thinks 
fit to state distinctly, in his opinion, that the law and its application to the 
case in question are such ag he states them to be. An opinion so proved must be 
received and attended to, subject to the observations which may justly be made 
upon the witnesses themselves, upon the circumstances under which their testi- 
mony is given, and upon attention and consideration, whether contrasted with- 
the opinions of other witnesses or not. Considering the nature of the case, it 
seems to me that witnesses, in giving their testimony, may, if they think fit, refer 
to laws or to treatises for the purpose of aiding their memory and assisting them in 
the subject of their examinations, but in general it is the testimony of the witness, 
and not the authority of the law or the text writer, detached from the testimony 
of the witness, which is to influence the judge. The testimony of the witness, or 
the information which the judge is to obtain from him, ought to be founded on the 
knowledge which he possesses, and which ought to have been derived, not merely 
from his own observation as a witness in the course of his own practice and 
experience, but also from a study of the law itself, and the recognised com- 
mentators thereon, in connection with his observations and inferences made 1n the 
course of his practice; and when he refers to lawyers and books in connection with 
the testimony he gives, he must be considered as indicating them only to be among 
the subjects of his consideration in the formation of his opinion. If he does not 
distinctly say so, he is not to be understood as saying that the lawyers or com- 
mentators to which he refers are the sole foundation of his opinion. 

It has been made a question whether a certain law to which a witness refers 
ought not to be produced and proved, and there are cases in which the party has 
been entitled to prove the context of the written law by formal evidence. I con- 
ceive that it would be an advantage if every law or commentary to which the 
witness may refer was produced, for, although I think that when it is produced 
the judge has in general no right to take on himself the business of considering 
it and determining its application, yet when the passages are produced they may 
enable the party affected by the testimony not only to cross-examine the witness 
as to his own interpretation or inferences, and the grounds thereof, but also to call 
other witnesses to the same point; but in matters of foreign law, particularly when 
complicated, where every party engaged in the inquiry is a mere disciple, where 
there is no adept, and where re-investigation and further inquiries must be allowed 
in every case of surprise, and in which surprise is not in this as in most other 
eases unlikely to happen, the advantage of immediate cross-examination is perhaps 
of less importance than might at first be supposed and the difficulty of producing 
and proving the written law greater than might have been supposed. 

In De Bode’s Case (8), it appears to have been determined that the party was not 
bound to produce a written law or decree which his witness referred to, and the 
evidence of the witness was received without producing the decree or law. This 
case appears to me to be stronger than that which was the subject of the first 
exception to the Master’s report; and I think the Master was right in receiving 
the depositions of the witnesses of the defendants, Lord and Lady Bridport, without 
the books therein referred to being produced. ‘The same rule applies to other cases, 
in which the witness professes a scientific knowledge which is not imputed to the 
judge. Thus in Collier v. Simpson (4), Trnpat, C.J., did not allow medical books 
to be read, but said he saw no objection to the witness being asked his opinion 
and the grounds of it, which might in some degree be founded on books as a part 
of his general knowledge. If the law and passages referred to were authorities 
understood by the judge—if the interpretation was to be so—if he could, a priori, 
and until it appeared that there was some sufficient reason for his doing so, look 
at them unconnected with the testimony, the case would be different; but in the 
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first instance at least he can only regard them as connected with the testimony, 
and, except with regard to the degree of weight given by the testimony, cannot 
consider them at all important. If he reads them they may appear to him to accord 
with the testimony or to differ from it; if in his view, they accord with it, nothing 
is gained; if, in his view, they differ from it, he, being ignorant of the foreign law, 
cannot weigh his opinion against the opinion of the witness whose opinion ought 
to be derived not only from the citations in question, but from all the sources of 
knowledge of the law which he ig proving. The citations, however, appear to me 
to be material, and to require the most careful attention of the other party who 
can avail themselves of them for the purpose of correcting any error or supplying 
any defect in the opinion of the witness already examined, by means of other 
witnesses to be afterwards examined for the purpose. 

This must, however, be done in a proper manner; and this brings me to the 
question raised by the exceptions (ii), (iii), and (iv). For the purpose of the 
argument I may take it to be as the plaintiff alleges, that the passages from 
the several books to which the defendants have specifically referred, when taken by 
themselves, bear a sense different from that which would fairly be deduced from 


them if taken in connection with other passages to be found in the same books, and 


such other passages are specifically referred to in the affidavit of Mr. Jackson. 
I say nothing of the translations, because on that subject no complaint has been 
made, and I presume them to be correct. I have throughout considered the 
translations and the originals as one. The plaintiff being supposed to have dis- 
covered that the opinions of the witnesses, so far as they were derived from the 
passages referred to, have no solid or sufficient foundation, would have a right 
to bring that matter under the consideration of the court. To that extent I agree 
with him, and if he desired to examine witnesses for the purpose of showing the 
fallacy or correcting the error, I should, in my present view of the case, have 
been greatly disposed to assist him, if it were necessary; but instead of desiring 
to examine witnesses on the subject, he seems to have assumed that the new 
passages he proposed to read were evidence of existing law, or that every party 
who cited a passage from the work of a text writer was bound to consider every 
other passage taken from the same work ag good law; and he has desired the 
Master to permit him to select parts, and read such passages as he thought fit, 
from the books cited by the witnesses for the defendants, Lord and Lady Bridport, 
in order, I suppose, that the Master might himself, and without the assistance of 
any witness, consider which passages were good law, and which not, and might, if he 
considered them good law, interpret them or consider the weight of authority 
which ought to be attached to them, and after contrasting them with the passages 
cited by the defendant’s witnesses, at last decide by his own judgment on the effect 
they ought to have on the case. 

I am of opinion that the second, third, and fourth exceptions must be overruled. 
It is alleged that a particular passage is erroneously set out in the depositions of 
the witness Tedaldi, and certain words are alleged to have been improperly sub- 
stituted for the word ‘‘confirmatum.’’ It may be so, but I cannot consider this 
case as different from the other. There is so much reason to think that the sub- 
stituted words are a mere clerical error, capable of being corrected by a very 
moderate skill in verbal criticism, that I cannot help feeling some regret that any 
difference should have arisen between the parties on the subject; but if any im- 
portance is attached to it—if any verbal or clerical error be detected—then the 
case is like the rest, a subject of evidence, and the Master was right in rejecting 
the passage which was tendered to him without any proper evidence to support it. 
The two next exceptions of the plaintiff, the fifth and sixth, relate to the plain- 
tiff’s evidence, and are subject to very similar considerations. All the extracts and 
passages which are specifically referred to in the exhibit “‘Z,”’ are connected with 
the evidence of the witnesses. The closeness of the connection, and the assistance 
which the passages cited may afford for inquiry into the grounds of the opinion 
of the witnesses, and affecting their testimony, may have to be hereafter very 
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carefully considered, but there is a connection between the passages and the testi- 
mony, and, perhaps, also a reasonable presumption that, in the opinion of the 
witness, the passages were at the time in question considered to be legal authorities 
applicable to the case, and to be interpreted in conformity with the opinion 
of the witness, but the passages which are not specified in the exhibit “Z,’ are not 
connected with the testimony of the witnesses. There is no testimony from which 
it can be inferred or presumed that, in the opinion of any witness, the passages now 
sought to be introduced were, at the time in question, considered to be legal 
authorities applicable to the case, or interpretations in conformity with the opinion 
of any witness. For these reasons I am of opinion that the plaintift’s fifth and 
sixth exceptions must be overruled. 

The seventh exception of the plaintiff, which is the same as the fifth and sixth 
of Lady Nelson, and those who are joined with her, relate to the Case with the joint 
opinions of Ruggiero and Cacace. It is fully established that the opinions of 
properly qualified persons are receivable as evidence of foreign law. No objection 
is made to the qualifications of the witnesses, and no substantial objection is stated 
to the mode in which the facts are stated in the Case submitted to them; and each 
of the witnesses has distinctly sworn that, according to the best of his knowledge 
and belief, the opinion is in accordance with the law of Sicily in the manner therein 
expressed. It may be noticed that the Case was considered by four lawyers, of 
whom only two, the witness Ruggiero and the younger Cacace, have been examined. 
The other two, Gamboa and the elder Cacace, have not been examined, but no 
objection was taken on that ground. It was stated to me as an objection that the 
Case was stated by the plaintiff himself, and not by the Master, and that it was 
not communicated to the defendants. By this mode of proceeding the plaintiff 
appears to me to have exposed himself to considerable hazard—to the hazard of 
being deprived of the benefit of his testimony in the possible event of its appearing 
that the Case stated by him is not the very Case between the parties, or that it 
contained improper suggestions, calculated to mislead the witnesses; but under the 
circumstances I think that, at the risk to which he inevitably exposed himself, 
the plaintiff had a right to state his case in his own way, and that this objection 
to the evidence cannot prevail. 

The other objection stated is, that the evidence ought to be considered as con- 
certed between the two witnesses, and that the deposition containing the joint 
opinion ought to be considered as a deposition prepared and concerted before the 
examination, contrary to the established rule of the court. I am of opinion that 
the objection cannot be sustained. All rules must be considered with reference 
to the subject to which it is proposed to apply them; and I am very much inclined 
to think that a conclusive opinion, formed, as this is sworn to have been, on the 
deliberate and conscientious consultation of two lawyers in consultation with others, 
is more likely to be correct and satisfactory than the separate opinions of the two 
would have been. If the witnesses have mutually assisted one another, it may 
perhaps be so much the better. A common result from the separate studies and 
experience of the two, as stated by them, is perhaps more satisfactory than the 
result at which an English judge might arrive after a consideration of the two 
opinions separately. On the whole, after a consideration of the subject with all 
the attention which is due to the Master and the arguments I have heard, it 
appears to me that the joint opinion of the two witnesses on the Case submitted 
to them ought. to have been received in evidence. It will be received, of course, 
subject to every proper consideration and objection which may be made to it. 
On the whole, I overrule the first six of the plaintiff's exceptions, which are the 
same as the first four of the exceptions filed by the defendant Lady Nelson and 
the Matchams; and I allow the seventh of the plaintiff’s exceptions, and which is 
the same as the fifth of Lady Nelson and the Matchams. 


Order accordingly. 
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A 
DALBY v. INDIA AND LONDON LIFE ASSURANCE 


[Court or Excurourr CHAMBER (Parke and Alderson, BB., Wightman and Erle, 
JJ., Platt, B., and Crompton, J.), November 27, December 2, 1854 | 


[Reported 15 C.B. 865; 3 C.L.R. 61; 241.J.0.P. 2; 24 1.7.0.8, 182: 
18 Jur. 1024; 8 W.R. 116; 139 E.R. 465] Bo 


Insurance—Life assurance—Nature of contract—Not contract of indemnity—Con- 
tract to pay sum on death in consideration of premium. 
The contract commonly called life assurance in no way resembles a contract 
of indemnity, but is a mere contract to pay a certain sum of money on the 
death of a person in consideration of the due payment of a certain annuity for QC 
his life, the amount of the annuity being calculated in the first instance 
according to the probable duration of the life. 


Insurance—Life assurance—Insurable interest—Material date—Time when policy 
entered into—Life Assurance Act, 1774 (14 Geo. 8, c. 48), s. 1. 
By s. 1 of the Life Assurance Act, 1774: ‘‘No insurance shall be made by 
any person or persons . . . on the life or lives of any person or persons, or on ff 
any other event or events whatsoever, wherein the person or persons for whose 
use, benefit, or on whose account such policy or policies shall be made shall 
have no interest, or by way of gaming or wagering; and every assurance made 
contrary to the true interest and meaning hereof shall be null and void...” 
To satisfy the provisions of this section it is sufficient if the assured had an 
insurable interest in the life assured at the time of entering into the policy. fj 
It is not necessary that his interest should continue until the death of the 
person whose life is assured. 
Godsall v. Boldero (1) (1807), 9 East 72, overruled. 


Notes. Followed: Law v. London Indisputable Life Policy Co. (1855), 1K. & J. 
223. Considered: Pritchard v. Merchants and Tradesman’s Mutual Life Assurance EF 
Society (1858), 3 C.B.N.S. 622; Knox v. Turner (1870), L.R. 9 Eq. 155. Applied: 
Bradburn v. Great Western Rail. Co., [1874-80] All E.R.Rep. 195. Considered: 
Gould v. Curtis, [1912] 1 K.B. 635. Referred to: Waters v. Monarch Life Assur- 
ance (1856), ante p. 654; Hebdon v. West (1863), 8 B. & S. 579; Rankin v. 
Potter (1873), L.R. 6 H.L. 88; Burnand v. Rodocanachi (1882), 7 App. Cas. 333; 
Re Harrison and Ingram, Ex parte Whinney, [1900] 2 Q.B. 710. fe 

As to the contract of life assurance and insurable interest, see 22 Hauspury’s 
Laws (8rd Edn.) 272, 277-281; and for cases see 29 Dicrst (Repl.) 867, 868, 370 
et seq. For the Life Assurance Act, 1774, see 13 Hatspury’s Srarures (2nd 
Edn.) 7. 


Cases referred to: 

(1) Godsall v. Boldero (1807), 9 East, 72; 108 E.R. 500; 29 Digest (Repl.) 367, H 
2805. 

(2) Cousins v. Nantes (1811), 3 Taunt. 513; 128 E.R. 203, Ex. Ch.; 29 Digest 
(Repl.) 58, 82. 

(3) Lucena v. Craufurd (1806), 2 Bos. & P.N.R. 269; 127 E.R. 680, H.L.; 29 
Digest (Repl.) 120, 649. 

(4) Hamilton v. Mendes (1761), 2 Burr. 1198; 1 Wm. Bl. 276; 97 E.R. 787; 29 I 
Digest (Repl.) 317, 2405. 

(5) Barber v. Morris (1881), 1 Mood. & R. 62. 
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Appeal against a ruling of Cresswett, J., in an action brought by the plaintiff 
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on a policy of life assurance for £1,000 granted by the defendant company to him 
on behalf of the Anchor Life Assurance Co. 

The declaration set out the policy, which was in the usual form, and then stated 
that Adolphus Frederick Duke of Cambridge lived beyond the period of twelve 
calendar months (mentioned in the policy), and until a certain day, to wit, July 8, 
1850, when he died, and stated that during the life of the duke, and at the 
expiration of the last-mentioned period, and of each and every subsequent period 
of twelve calendar months during the life of the duke, he, the plaintiff, for and 
on behalf of the Anchor Life Assurance Co. did pay to the defendant company the 
sum or premium of £122 15s. 10d. for and in respect of the then next succeeding 
period of twelve calendar months, and that the policy remained and was in force 
from the making thereof until and at the time of the death of the duke. The 
plaintiff further said that after the death of the duke, to wit, on Nov. 28, 1850, his 
death was notified by the plaintiff to the directors of the defendant company and 
proof thereof was then made to the satisfaction of the directors of the company. 
It was further said that at the time of the making of the policy, and thence until 
the death of the duke, the Anchor Life Assurance Co. was interested in the life 
of the duke to the amount insured thereon, and that the plaintiff and the Anchor 
Life Assurance Co. had respectively complied with all the conditions contained in 
the policy, but that the defendant company had failed to pay the plaintiff the sum 
of £1,000 assured by the policy or any part thereof. The plaintiff claimed £1,200 
damages. By their defence the defendant company contended that the Anchor 
Life Assurance Co. had no insurable interest in the duke’s life. 

The trial came on at the sittings in Middlesex, on Nov. 29, 1851, before CRESS- 
weELL, J., and thereupon it was, on the part of the plaintiff, given in evidence 
that before the date of the policy the Anchor Life Assurance Co. had granted to the 
Rev. John Wright four several policies of insurance on the life of the Duke of 
Cambridge for four several sums of money, amounting together to the sum of 
£3,000; that John Wright, at the time of the granting of these policies, was inter- 
ested in the life of the duke to the amount of £3,000; that the said four several 
sums were by the terms of the policies to be paid by the Anchor Life Assurance 
Co. to John Wright on the death of the duke; that the Anchor Life Assurance Co., 
being desirous to secure and indemnify themselves to the extent of £1,000 against 
their liability for the £3,000 payable according to the policies to John Wright on 
the death of the duke, the plaintiff, as one of the members and directors of the 
company, did, by authority and on behalf of the company, effect the policy in the 
declaration mentioned with the defendants for the sum of £1,000, by way of a 
cross or counter assurance to that amount on the life of the duke, against the 
policies effected by John Wright with the Anchor Life Assurance Co.- John Wright 
surrendered the policies to the Anchor Life Assurance Co., and in consideration of 
that surrender and the payment of £325 the company granted to him an annuity 
of £120 sterling during the joint lives of himself and Honoria his wife, and upon the 
decease of either of them, then to the survivor of them one annuity or clear yearly 
sum of £80 sterling during the rest of the life of such survivor. 

The grounds of appeal stated were that the Anchor Life Assurance Co., being at 
the time of the making of the policy in the declaration mentioned liable to pay to 
John Wright the sum of £3,000 on the death of the Duke of Cambridge, were inter- 
ested in the life of the duke as in the déclaration alleged; that 1t was necessary that 
the interest of the Anchor Life Assurance Co. in the life of the duke should continue 
until and at the time of his death or of action brought, because, a wager policy 
being good at common law, the existence of an interest at the time of the making 
of the policy was sufficient to satisfy the Life Assurance Act, 1774, and because 
such interest was the only interest to which that statute referred; that the Anchor 
Life Assurance Co., having purchased from Mr. Wright the policies effected by him 
with the company on the life of the Duke of Cambridge, were entitled to the benefit 
of the interest which Mr. Wright had in the life of the duke at the time of his death; 
that an insurance of a person on his own life, or on the life of another, was not 
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in its nature a contract of indemnity; and that Godsall v. Boldero (1) was wrongly 


decided. 


Bramwell, Q.C. (with him H. Tindal Atkinson and F. J. Smith), for the plaintiff. 
Serjeant Channell (with him Partridge and Coxon) for the defendants. 


Cur. adv. vult. 


Dec. 2, 1854. PARKE, B., delivered the following judgment of the court.— 
This case comes before us on a bill of exceptions to the ruling of my brother 
CRESSWELL, J., at nisi prius. We learn that on the trial he reserved the important 
point which arose for the consideration of the Court of Common Pieas, and that 
when it came on for discussion it was thought right to put it on the record in the 
shape of a bill of exceptions that it may be carried, if it should be thought proper, 
to the highest tribunal. We have now, after a very able argument on both sides, 
to dispose of it in this court of error. 

This is an action on what is usually termed a policy of life assurance, brought 
by the plaintiff, as a trustee for the Anchor Life Assurance Co., on a policy for 
£1,000 on the life of his late Royal Highness the Duke of Cambridge. It may be 


conceded for the purpose of the present argument that the transactions between — 


Mr. Wright and the office totally put an end to that interest which the Anchor 
company had when the policy was effected and in respect of which it was effected, 
and that, at the time of the duke’s death, and up to the commencement of the 
suit, the plaintiff had no interest whatever. This raises the very important question 
whether, under these circumstances, the assurance was void and nothing could be 
recovered thereon. If the court had thought some interest at the time of the duke’s 
death was necessary to make the policy valid, the facts attending the keeping up of 
the policy would have undergone further discussion. There is the usual averment 
in the declaration that at the time of the making of the policy and thence until 
the death of the duke, the Anchor Life Assurance Co. was interested in the life 
of the duke, and a plea that they were not interested mode et forma, which traverse 
makes it unnecessary to prove more than the interest at the time of making the 
policy if that interest was sufficient to make it valid in point of law. We are of 
opinion that it was sufficient, and, but for Godsall v. Boldero (1), should have felt 
no doubt upon the subject. 

The contract commonly called life assurance, when properly considered, is a mere 
contract to pay a certain sum of money on the death of a person in consideration 
of the due payment of a certain annuity for his life—the amount of the annuity 
being calculated in the first instance according to the probable duration of the life; 
when once fixed, it is constant and invariable. A stipulated amount of annuity 
is to be uniformly paid on one side, and the sum to be paid in the event of the 
death is always, except when bonuses have been given by prosperous offices, the 
same on the other. This species of insurance in no way resembles a contract of 
indemnity. A policy of insurance against fire and against marine risks are both 
properly contracts of indemnity—the insurer engaging to make good within certain 
limited amounts the losses sustained by the assured in their buildings, ships, and 
effects. Policies on maritime risks were afterwards used improperly and made 
mere wagers on the happening of those perils. This practice was limited by the 
[repealed] Marine Insurance Act, 1745, and put an end to in all except a few cases, 
but, at common law, before this statute with respect to maritime risks and the 
Life Assurance Act, 1774, as to insurances on lives, it is perfectly clear that all 
contracts for wager policies and wagers which were not contrary to the policy of the 
law, were legal contracts. So it is stated by the court in the report of Cousins v. 
Nantes (2), to have been solemnly determined in Lucena v. Craufurd (3), without 
even a difference of opinion among the judges. The contract, therefore, in this 
case to pay a fixed sum of £4,000 on the death of the Duke of Cambridge would have 
been unquestionably legal at common law if the plaintiff had had an interest therein 
or not, and the sole question is whether the policy was rendered illegal and void by 
the provisions of the Life Assurance Act, 1774. 


Exch. Ch.] DALBY v. INDIA & LONDON ASSNCE. (PaRKE, B.) 1043 


This depends upon its true construction. The statute recites 


“that the making insurances on lives or other events wherein the assured shall 
have no interest hath introduced a mischievous kind of gaming’; 


and, for the remedy thereof, it enacts that no insurance shall be made by anyone 
on the life or lives of any person or persons or any other events whatsoever wherein 
the person or persons for whose use or benefit or on whose account such policy shall 
be made shall have no interest, or by way of gaming or wagering; and that every 
assurance made contrary to the true interest and meaning thereof shall be null and 
void to all intents and purposes whatsoever. As the Anchor Life Assurance Co. 
had unquestionably an interest in the continuance of the life of the Duke of Cam- 
bridge to the amount of £1,000 because they had bound themselves to pay a sum 
of £1,000 to Mr. Wright on that event, the policy effected by them with the 
defendants was certainly legal and valid, and the plaintiff without the slightest 
doubt could have recovered the full amount if there were no other provision in the 
Act. This contract is good at common law, and certainly not avoided by s. 1 of the 
Life Assurance Act, 1774. This section, it is to be observed, does not provide for 
any particular amount of interest. According to it, if there was any interest, how- 
ever small, the policy would not be avoided. 
The question arises on s. 8 which is as follows: 


‘That in all cases where the insured has interest in such life or lives, event or 
events, no greater sum shall be recovered or received from the insurer or 
insurers than the amount or value of the interest of the insured in such life 
or lives, or other event or events.”’ 


What is the meaning of this provision? On the part of the plaintiff it is said that 
it means only that in all cases in which the party insuring has an interest when he 
effects the policy, his right to recover and receive is to be limited to that amount, 
otherwise, under colour of a small interest, a wagering policy might be made to a 
large amount, as it might if s. 1 stood alone. The right to recover, therefore, is 
limited to the amount of the interest at the time of effecting the policy. Upon that 
value the assured must have the amount of premium calculated. If he states it 
truly, no difficulty can occur. He pays in the annuity for life the fair value of the 
sum payable on death. If he misrepresents by overrating the value of the interest, 
it is his own fault in paying more in the way of annuity than he ought, and he can 
recover only the true value of the interest in respect of which he effected the 
policy, but that value he can recover. Thus the lability of the insurer becomes 
constant and uniform to pay an unvarying sum on the death of the cestui que vie 
in consideration of an unvarying and uniform premium paid by the insured. The 
bargain is fixed as to amount on both sides. This construction is effected by 
reading the word ‘‘hath’’ as referring to the time of effecting the policy. Bys. 1 
the assured is prohibited from effecting an insurance on a life or on an event 
wherein he shall have no interest, that is, at the time of insuring, and then s. 3 
requires that he shall recover only the interest that he hath. If he has an interest 
when the policy is made he is not wagering or gaming, and the prohibition of the 
statute does not apply to his case. Then s. 8 provided that no more than the 
amount or value of the interest should be insured. A question might have been 
raised whether, if the insurance had been for a larger amount, the whole would 
not have been void, but the prohibition to recover or receive more than that amount 
obviates any difficulty on that head. 

On the other hand, the defendants contend that the meaning of this clause is 
that the assured shall recover no more than the value of the interest which 
he has at the time of the recovery, or receive more than its value at the | 
time of the receipt. The words must be altered materially to limit the sum to be 
recovered to the value at the time of the death, or, if payable at a time after death, 
then when the cause of action accrues. But there is the most serious objection to 
any of these constructions. It is, that the written contract, which, for the reasons 
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given before, is not a wagering contract, but a valid one, permitted by the statute 
and very clear in its language, is, by this mode of construction, completely 
altered in its terms and effect. It is no longer a contract to pay a certain sum 
on the value of a then existing interest in the event of death, in consideration of a 
fixed annuity, calculated with reference to that sum, but a contract to pay, contrary 
to its express words, a varying sum, according to the alteration of the value of that 
interest at the time of the death, or the accrual of the cause of action, or the time 
of the verdict or execution; and yet the premium to be paid is fixed and calculated 
on an original fixed value and is unvarying, so that the assured is obliged to pay a 
certain premium every year, calculated on the value of his interest at the time of 
the policy, in order to have a right to recover an uncertain sum, namely, that which 
happens to be the value of the interest at the time of the death, or afterwards at the 
time of the verdict. He has not, therefore, a sum certain, which he stipulated for 
and bought with a certain annuity; but it may be a much less sum, or even none 
at all. This seems to us so contrary to justice, and fair dealing, and common 
honesty, that this construction cannot, we think, be put upon this section. 

We should, therefore, have no hesitation, if the question were res integra, in 
putting the much more reasonable construction upon the statute that, if there is an 
interest at the time of the policy it is not a wagering policy, and the true value of 
that interest may be recovered in exact conformity with the words of the contract 
itself. The only effect of the statute is to make the assured value his interest at 
its true amount when he makes the contract. But it is said that Godsall v. Boldero 
(1) has concluded this question. Upon considering this case it is certain that Lorp 
ELLenBorouaH decided it upon the assumption that a life policy was in its nature 
a contract of indemnity, as policies in marine risks and against fire undoubtedly 
are, and that the action was in point of law founded on a supposed damnification 
occasioned by the death of the debtor existing at the time of the action brought, 
and his Lordship relied upon the decision of Lorp Mansriretp in Hamilton v. 
Mendes (4), that the plaintiff's demand was for an indemnity. Lorp Mansristp 
was speaking of a policy against marine risks, which is in its terms a contract for 
indemnity only. But that is not of the nature of what is termed an insurance for 
life. It really is what it is on the face of it—a contract to pay a certain sum in 
the event of death. It is valid at common law; and, if it is made by a person 
having an interest in the duration of the life, is not prohibited by the Life Assurance 
Act, 1774. But, though we are quite satisfied that Godsall v. Boldero (1) was 
founded on a mistaken analogy and wrong, we should hesitate to overrule it, though 
sitting in a court of error, if it had been constantly approved and followed, and 
not questioned, though many opportunities had been offered to question it. It was 
stated that it had not been disputed in practice, and had been cited by several 
eminent judges as established law. The judgment itself was not, and could not, 
be questioned in a court of error, for one of the issues, nil debet, was found for the 
defendant. Since that case we know practically, and that circumstance is men- 
tioned by some of the judges in the case hereinafter referred to, that insurance 
offices, generally speaking, have not availed themselves of the decision as they 
found it very injurious to their interests to do so. They have, therefore, generally 
speaking, paid the amount of their life insurances, so that the number of cases in 
which it could be questioned is probably very small indeed, and it may be truly 
said, instead of the decision of Godsall v. Boldero (1) being uniformly acquiesced in, 
it has been very uniformly disregarded. There is no case at law except Barber v. 
Morris (5), in which Gedsall v. Boldero (1) was accidentally noticed as proving it to 
be necessary that the interest should continue till the death of the cestui que vie. 
It was proved in that case to be the practice of the particular office in which that 


assurance was made to pay the sums assured without inquiry as to the existence of 


an insurable interest, and on that account it was held that the policy, though in 
that case the interest had ceased, was a valuable policy, and the plaintiff could not 
recover on the ground that the defendant, the vendor of it, was guilty of fraudulent 
concealment in not disclosing that the interest had ceased. This was the point of 
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the case; and, though there was a dictum of Lorp TrenTeRDEN, that the payment of 
the sum insured could not be enforced, it was not at all necessary to the decision 
of the case. 

The other cases cited on the argument in this case were cases in equity where 
the propriety of the decision in Godsall v. Boldero (1) did not come in question. 
The questions arose as to the right of the creditor and debtor, inter se, where the 
offices have paid the value of a policy; Humphrey v. Arabin (6); Henson v. Black- 
well (7) before Wicram, V.-C., and Phillips v. Eastwood (8), a case in the time of 
Suapen, L.C., of Ireland, where the point decided was that a life policy, as a 
security for a debt, passed under a will bequeathing debts, in which the Lord 
Chancellor stated that the offices found it not for their benefit to act on the rigid 
rule of Godsall v. Boldero (1). In these cases, the different judges concerned in 
them do not dispute, some indeed appear to approve, of Godsall v. Boldero (1), but 
it was not material in any to controvert it; and the questions to be decided 
were quite independent of the authority of that case. We do not think we ought to 
feel ourselves bound, sitting in error, by the authority of this case, which itself 
could not be questioned by writ of error, when so few, if any, subsequent cases have 
arisen in which the soundness of the principle there relied upon could be made a 
subject of judicial inquiry, and in practice it may be said that it has been constantly 
disregarded. The judgment will, therefore, be reversed, and a venire de novo issue. 


Venire de novo. 


MORLEY v. ATTENBOROUGH 


[Court or Excurguer (Pollock, C.B., Parke, Rolfe and Platt, BB.), May 11, 1848, 
February 17, 1849] 


[Reported 8 Exch. 500; 18 L.J.Ex. 148; 12 L.T.0.8. 532; 
13 J.P. 427; 13 Jur. 282; 154 E.R. 942) 


Pledge—Sale of forfeited pledge—No warranty of title by pawnee—Undertaking 
that pledge irredeemable and no defect of title known. 

A pawnbroker who sells a chattel as a forfeited pledge merely undertakes 
that the subject of the sale is a pledge and irredeemable and that he is not 
cognisant of any defect of title to it. He does not warrant the title of the 
goods sold. 

Sale of Goods—Fraud on sale—Concealment of absence of title to goods sold— 

Concealment of defective quality. 

Per Curiam: If the seller of goods knows that he has no title to them, or if 
he knows that the goods are of defective quality and he conceals either of those 
facts from the buyer, he is liable to the buyer as for a fraud. 


Notes. By s. 12 of the Sale of Goods Act, 1893, a condition on the part of the 
seller that he has a right to sell the goods is implied in a contract, of the sale of 
goods, rendering obsolete the main decision in this case, but the case is included 
in these reports on the points mentioned in the headnotes. By s. 14 of the Act 
certain warranties as to the fitness of the goods sold are specified. 

Considered: Sims v. Marryat (1851), 17 Q.B. 281; Collen v. Wright (1857), 
ante p. 146; Hall v. Conder (1857), 2 C.B.N.S. 22. Applied: HEmmerton v. 
Mathews (1862), 7 H. & N. 586; Bagueley v. Hawley (1867), L.R. 2 C.P. 625. 
Followed: Richardson v. Crosbie (1876), Turner on Pawnbrokers Act 1872, (8rd 
Edn.) 66,n. Considered: Wood v. Baxter (1883), Cab. & El. 825; Calipe v. Thomson 
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(1902), 66 J.P. 818; Benton v. Campbell, Parker & Co. Ltd., [1925] All E.R.Rep. A 
187. Referred to: Bandy v. Cartwright (1853), 8 Exch. 918; Aiken v. Short 
(1856), ante p. 425; Smith v. Neale (1857), 2 C.B.N.8. 67; DuddlemmeGreg 
(1857), 27 L.J.Ex. 88; Hichholz v. Bannister (1864), 17 C.B.N.S. 708. 

As to sale of unredeemed pledges, see 29 Haussury’s Laws (8rd Edn.) 220, 221; 
and for cases see 87 Dierst (Repl.) 14, 15. As to seller’s want of title see 34 
Haussury’s Laws (8rd Edn.) 81, and cases cited in note (c). B 


Cases referred to: 

(1) Sprigwell v. Allen (1648), Aleyn, 91; 2 Hast, 448, n.; 82 E.R. 931; 35 Digest 
(Repl.) 30, 205. 

(2) Harly v. Garret (1829), 9 B. & C. 928; 4 Man. & Ry.K.B. 687; 8 L.J.0.8.K.B. 
76; 109 E.R. 845; 385 Digest (Repl.) 60, 541. C 

(3) Williamson v. Allison (1802), 2 East, 446; 102 E.R. 489; 89 Digest (Repl.) 
510, 527. 

(4) Dering v. Farington (1674), 1 Freem.K.B. 368; 86 E.R. 772; sub nom. Deer- 
ing v. Farrington, 3 Keb. 804; 1 Mod. Rep. 118; 8 Digest (Repl.) 610, 515. 

(5) Walker’s Case, Walker v. Harris (1587), 8 Co. Rep. 22a; Moore, K.B. 351; 
76 E.R. 676; 38 Digest (Repl.) 805, 250. D 

(6) Medina v. Stoughton (1700), 1 Salk. 210; Holt, K.B. 208; 1 Ld. Raym. 593; 
91 E.R. 188; 89 Digest (Repl.) 512, 545. 

(7) Pasley v. Freeman (1789), 3 Term Rep. 51; 100 E.R. 450; 39 Digest (Repl.) 
512, 547. 

(8) Furnis v. Leicester (1618), Cro. Jac. 474; 79 E.R. 404; 39 Digest (Repl.) 525, 
630. 

(9) Ormrod v. Huth (1845), 14 M. & W. 651; 14 L.J.Ex. 366; 5 L.T.0.8. 268; Ki 
153 E.R. 686, Ex. Ch.; 39 Digest (Repl.) 538, 740. 


Also referred to in argument: 

Chandelor v. Lopus (1608), Cro. Jac. 4; 79 E.R. 8; sub nom. Lopus v. Chandler, 
Dyer, 75, n., Ex. Ch.; 89 Digest (Repl.) 510, 526. 

Paget v. Wilkinson (1696), 2 East, 448, n. iy 

Crosse v. Gardner (1688), Carth. 90; Comb. 142; Holt, K.B. 5; 3 Mod. Rep. 261; 
1 Show. 68; 90 E.R. 656; 39 Digest (Repl.) 512, 544. 

Raswel v. Vaughan (1607), Cro. Jac. 196; 79 H.R. 171; 85 Digest (Repl.) 69, 626. 

Adamson v. Jarvis (1827), 4 Bing. 66; 12 Moore, C.P. 241; 5 L.J.O.8.C.P. 68; 
130 E.R. 698; 39 Digest (Repl.) 525, 637. 

Peto v. Blades (1814), 5 Taunt. 657; 128 E.R. 849; 39 Digest (Repl.) 525, 635. G 

Allen v. Hopkins (1844), 18 M. & W. 94; 18 L.J.Ex. 316; 3 L.T.0.8. 204; 153 
E.R. 89; 89 Digest (Repl.) 526, 639. 

Walker v. Mellor (1848), 17 L.J.Q.B. 108. 


Rule Nisi obtained by the defendant to move to enter a nonsuit in an action in 
which the plaintiff alleged that the defendant had caused to be sold to him by Hf 
auction a harp to which he (the defendant) had no title whereby the plaintiff had 
suffered damage through having to restore the harp to its rightful owner. 

At the trial, before Puarr, B., in 1847 it appeared that in 1839 a person of the 
name of Poley, having hired a harp of Messrs. Chappell, music-sellers, pledged it 
with the defendant, a pawnbroker, for £15 15s., on the terms that, if the sum 
advanced were not repaid within six months, the defendant should be at liberty [ 
to sell it. The defendant had no knowledge that the harp did not belong to Poley. 
The harp not having been redeemed at the stipulated time, the defendant, in 1845, 
sent it with other articles to be sold by public auction. The auctioneers were 
accustomed to have quarterly sales of unredeemed pledges of which the sale in 
question was one, and on those occasions they were in the habit of putting other 
lots into the sale. The sale extended over several days, and a general catalogue 
comprising the articles to be sold on each day stated on the title-page that the goods 


for sale consisted of 


es 
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‘‘a collection of forfeited property, reserved, agreeably to Act of Parliament, 
for quarterly sale, pledged prior to May, 1844,”’ 


with certain pawnbrokers, naming them, and among others the defendant, and 
that the lots without numbers were ‘‘other effects.’’ The harp, which was num- 
bered in the catalogue, was knocked down to the plaintiff for £15 lbs., but no 
warranty of title was given. Messrs. Chappell, having afterwards discovered that 
the harp was in the plaintiff’s possession, commenced an action against him for its 
recovery, whereupon the plaintiff gave up the harp to them, and paid the costs, 
for which, together with the price of the harp, the present action was brought. 
On behalf of the defendant it was objected, that there was no warranty of title, 
either express or implied, and that the plaintiff ought to be nonsuited. The learned 
judge directed a verdict for the plaintiff, reserving leave for the defendant to move 
to enter a nonsuit. A ruling having been obtained, 


Humfrey and Bovill for the plaintiff, showed cause against the rule. 
Martin and Petersdorff for the defendant, supported the rule. 
Cur. adv. vult. 


Feb. 17, 1849. PARKE, B., delivered the following judgment of the court.— 
This case was argued some time ago before the Lord Chief Baron, RKou¥Fe, B., 
Piatt, B., and myself, and stood over for our consideration. The plaintiff brought 
an action of assumpsit, stating that in consideration that the plaintiff would buy 
a harp for a certain sum, the defendant promised that he, the defendant, had lawful 
right to sell it, and the breach assigned was that he had not. It appeared on the 
trial, before Puarr, B., that the defendant, who was a pawnbroker, had the harp 
pledged with him in the way of his business, and, the time having elapsed for its 
redemption and the pledge being unredeemed, he offered it for sale through certain 
auctioneers, who sold it to the plaintiff. It turned out that the harp had been 
pledged to the defendant by a person who had no title to it, and the real owner 
obliged the plaintiff to give it up after it had been delivered to him by the defen- 
dant. But of the want of title of the pawner to it the defendant was ignorant, 
and there was no express warranty. Puarr, B., directed a verdict for the plaintiff, 
reserving leave to move to enter a nonsuit. On showing cause the case was fully 
argued, and every authority bearing on the question whether there is an implied 
warranty of title in the contract of sale of an article, or in what circumstances there 
is a liability on the part of the vendor to make good a loss by defect of title was 
cited and commented upon on both sides. 

It is very remarkable that there should be any doubt, as that certainly is a 
question so likely to be of common occurrence, especially in this commercial 
country. Such a point, one would have thought, would not have admitted of any 
doubt. The bargain and sale of a specific chattel by our law (which differs in that 
respect from the civil law), undoubtedly transfers all the property the vendor has 
where nothing further remains to be done according to the intent of the parties to 
pass it. But it is made a question whether there is annexed by law to such a 
contract, which operates as a conveyance of the property, an implied agreement 
on the part of the vendor, that he has the ability to convey. With respect to 
executory contracts of purchase and sale, where the subject is unascertained and is 
afterwards to be conveyed, it would probably be implied that both parties meant 
that a good title to that subject should be transferred in the same manner as it 
would be implied under similar circumstances that a merchantable article was to be 
supplied. Unless goods, which the party could enjoy as his own, and make full 
use of, were delivered, the contract would not be performed. The purchaser could 
not be bound to accept if he discovered the defect of title before delivery, and, if he 
did, and the goods were recovered from him, he would not be bound to pay, or, 
having paid, he would be entitled to recover back the price as on a consideration 
which had failed. 

But when there is a bargain and sale of a specific ascertained chattel which 
operates to transmit the property, and nothing is said about title, what is the legal 
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effect of that contract? Does the contract necessarily import, unless the contrary 
be expressed, that the vendor has a good title? Or has it merely the effect of 
transferring such title as the vendor has? According to the Roman law (vide 
Domart, Book 1, tit. 2, s. 2, art. 8) and in France (CopE Crviu, chap. 4, s. 1, art. 1608) 
and Scotland, and partially in America (1 Johns. Rep. 274; Broom’s Leaat Maxims, 
628, where this subject is well discussed) there is always an implied contract that 
the vendor has the right to dispose of the subject which he sells (BELL oN Satu, 94); 
but the result of the older authorities is that there is by the law of England no 
warranty of title in the actual contract of sale any more than there is of quality. 
The rule of caveat emptor applies to both, but if the vendor knew that he had no 
title and concealed that fact, he was always held responsible to the purchaser as 
for a fraud in the same way as he is if he knew of the defective quality. This rule 
will be found in Co. Lirr. 102, a, and 8 Co. Rup. 22 a; Noy’s Maxims, 42; Firz- 
HERBERT'S Natura Brevium, 94 c; Sprigwell v. Allen (1), cited by Lirriepate, J., 
in Early v. Garret (2) (9 B. & C. at p. 982); and in Williamson v. Allison (8), 
referred to in the argument. The same principle applies to transfer by deed. 
Lorp Hate says: 


‘Though the words ‘assign, set over, and transfer,’ do not amount to a covenant 
against an eign title, yet, as against the covenantor himself, it will amount to 
a covenant against all claiming under him”’: 


Deering v. Farrington (4), which was an assignment of a chose in action. 

It may be that, as in the earlier times the chief transactions of purchase and 
sale were in markets and fairs where the bona fide purchaser without notice obtained 
a good title as against all except the Crown (and afterwards a prosecutor to whom 
restitution is ordered by the statute 21 Hen. 8, c. 11 [relating the restitution of stolen 
goods], the common law did not annex a warranty to any contract of sale. Be that 
as it may, the older authorities are strong to show that there is no such warranty 
implied by law from the mere sale. In recent times a different notion appears to 
have been gaining ground: see note of the learned editor to Walker’s Case (5), 
8 Co. Rep. 22 a; and BuackstTone, J., says: 


‘In contracts for sale it is constantly understood that the seller undertakes that 
the commodity he sells is his own.”’ 


Mr. WooppEson, in his Lectures, vol. 2, p. 415, goes so far as to assert that the rule 
of caveat emptor is exploded altogether which no authority warrants. At all times, 
however, the vendor was liable if there was a warranty in fact, and at an early 
period the affirming those goods to be his own by a vendor in possession appears to 
have been deemed equivalent to a warranty. Lorp Hott, in Medina v. Stoughton 
(6), says that 

‘‘where one in possession of a personal chattel sells it, the bare affirming it to 

be his own amounts to a warranty.”’ 


Bouter, J., in Pasley v. Freeman (7), disclaims any distinction between the effect 
of an affirmation when the vendor is in possession or not, treating it as equivalent 
to a warranty in both cases. 

Some of the text writers drop the expression of ‘“‘warranty’’ or ‘‘affirmation,’’ and 
lay down in general terms, that if a man sells goods as his own, and the title is 
deficient, he is liable to make good the loss: 2 Buackstonn’s Commentanriss, 451; 
the commentator cites for that proposition Cro. Jac. 474 [Furnis v. Leicester (8)], 
and Rotir’s ABRIDGMENT, 90, in both which cases there was an allegation that the 
vendor affirmed that he had a title, and, therefore, it would seem that the learned 
author treated the expression ‘‘selling as his own’’ as equivalent to an affirmation 
or warranty. So Cuancettor Kent [Chancellor of New York, 1814] in 2 Kent’s 


CoMMENTARIES, 478, says: 


“In every sale of a chattel, if the possession be in another, and there be no 
covenant or warranty of title, the rule of caveat emptor applies, and the party 
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buys at his peril; but if the seller has possession of the article, and he sells it 
as his own, and for a fair price, he is understood to warrant the title.”’ 


From the authorities in our law, to which may be added the opinion of Trypat, C.J., 
in Ormrod v. Huth (9), it would seem that there is no implied warranty of slate 
on the sale of goods, and that, if there be no fraud, a vendor is not liable for a bad 
title unless there is an express warranty, or an equivalent to it by declarations 
or conduct; and the question in each case where there is no warranty in express 
terms will be whether there are such circumstances as to be equivalent to such a 
warranty. Usage of trade, if proved as a matter of fact, would, of course, be 
sufficient to raise an inference of such an engagement, and without proof of such 
usage the very nature of the trade may be enough to lead to the conclusion that the 
person carrying it on must be understood to engage that the purchaser shall enjoy 
that which he buys as against all persons. It is, perhaps, with reference to such 
sales, or to executory contracts, that Breau ia makes the statement above 
referred to. 

Similar questions occur in cases as to the quality of goods in which it is clear 
there is, by law, no implied warranty, yet, if goods are ordered of a tradesman, 
in the way of his trade, for a particular purpose, he may be considered as engaging 
that the goods supplied are reasonably fit for that purpose. We do not suppose 
that there would be any doubt, if the articles are bought in a shop professedly 
carried on for the sale of goods, that the shopkeeper must be considered as warrant- 
ing that those who purchase will have a good title to keep the goods purchased. 
In such a case the vendor sells ‘‘as his own,’’ and that is what is equivalent to a 
warranty of title. But in the case now under consideration, the defendant can be 
made responsible only as on a sale of a forfeited pledge eo nomine. Though the 
harp may not have been distinctly stated in the auctioneer’s catalogue to be a for- 
feited pledge, yet the auctioneer had no authority from the defendant to sell it 
except as such. The defendant, therefore, cannot be taken to have sold it with 
a more extensive liability than such a sale would have imposed upon him, and the 
question is whether, on such a sale, accompanied with possession, there is any 
assertion of an absolute title to sell, or only an assertion that the article has been 
pledged with him and the time allowed for redemption has passed. On this ques- 
tion we are without any light from decided cases. 

In our judgment, it appears unreasonable to consider the pawnbroker, from the 
nature of his occupation, as undertaking anything more than that the subject of 
sale is a pledge and irredeemable and that he is not cognisant of any defect of title 
to it. By the statute law (see 1 Jas. 1, c. 21: repealed by Sale of Goods Act, 1898, 
s. 60), he gains no better title by a pledge than the pawner had; and as the rule of 
the common law is that there is no implied warranty from the mere contract of 
sale itself, we think that where it is to be implied from the nature of the trade 
carried on the mode of carrying on the trade should be such as clearly to raise that 
inference. In this case we think it does not. The vendor must be considered as 
selling merely the right to the pledge which he himself had, and, therefore, we 
think the rule must be absolute. 

It may be that, though there is no implied warranty of title, so that the vendor 
would not be liable for a breach of it in unliquidated damages, yet the purchaser 
may recover back the purchase-money, as on a consideration that failed if it could 
be shown that it was the understanding of both parties that the bargain should be 
put an end to if the purchaser should not have a good title. But if there is no 
implied warranty of title, some circumstances must be shown to enable the plaintiff 
to recover for money had and received. This case was not made at the trial, and 
the only question is whether there is an implied warranty. 


Rule absolute. 
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MACDONALD AND ANOTHER v. LONGBOTTOM 


[Court or Quren’s BrencH (Lord Campbell, C.J., Wightman and Erle, JJ.), 
April 16, May 27, 1859] 
[Reported 1 E. & E. 977; 28 L.J.Q.B. 298; 84 L.T.0.8. 200: 
5 Jur.N.S. 1102; 7 W.R. 507; 120 E.R. 1177] 


[Court or ExcHrquer CHAMBER (Williams, J., Martin, B., Willes, J., Channell, B., 
Byles, J., Wilde, B.), June 15, 1860] 


[Reported 1 E. & E. 987; 29 L.J.Q.B. 256; 2 L.T. 606; 
6 Jur.N.S. 724; 8 W.R. 614; 120 E.R. 1181] 


Sale of Goods—Contract—Written contract—Subject-matter of contract—Identi- 
fication by extrinsic evidence. 

When a specific thing is the subject of a written contract and it is doubtful 
what that specific thing is any fact may be given in evidence which is within 
the knowledge of both parties in order to identify it. 

Accordingly, where a conversation was shown to have taken place between a 
buyer and a seller regarding the estimated quantity of the goods the subject- 
matter of the contract, 

Held: evidence of what was said during that conversation was admissible to 
prove to what the contract referred. 


Notes: Considered: Mumford v. Gething (1859), 7 C.B.N.S. 305. Applied: 
Newell v. Radford (1867), L.R. 3C.P.2. Considered: Buxton v. Rust (1872), L.R. 
7 Exch. 279; Bank of New Zealand v. Simpson, [1900] A.C. 182. Referred to: 
Cullen v. O’Meara (1867), 15 W.R. 1174; Crane v. Powell (1868), 17 W.R. 161; 
Heffield v. Meadows (1869), L.R. 4 C.P. 595; Roden v. London Small Arms Co. 
(1876), 46 L.J.Q.B. 213; Cunningham v. Dunn, [1874-80] All E.R.Rep. 349; 
McCollin v. Gilpin (1881), 6 Q.B.D. 516; Plant v. Bourne (1897), 76 L.T. 820; 
Krell v. Henry, [1900-3] All E.R.Rep. 20; Great Western and Midland Rail. v. 
Bristol Corpn. (1918), 87 L.J.Ch. 414; A/S Tankerpress v. Campagnie Financiére 
Belge des Petroles S.A., [1948] 2 All E.R. 939. 


Cases referred to in argument: 

pan ¥. Bourdrdlon. (1856), 1-C.B.N.S..1883 26 L.J.C.P: WSs 2 JureN. Sy i206 
W.R. 196; 140 E.R. 79; 89 Digest (Repl.) 477, 265. 

Smite v. Jejfryes (1846), 15. M. & W..5615-15 LJ ex. 825: 7 1.7.0.8. 238. ee 
E.R. 972; 17 Digest (Repl.) 317, 1239. 

Levy x. Green (1857), 8 E. & B. 575; 27 L.J.Q-B. 111; 4 Jum NS. 865 6 Wa 
80; 120 E.R. 214; affirmed (1859), 1 EH. & H. 969: 28 LJ.0.B. 310-32 
Ibe¥0.S. 241; 5 Jur.N.8. 1245;.7 W.R..486; 120 H.R. We ease 
39 Digest (Repl.) 698, 1865. 

Humphrey v. Dale (1857), 7 BE. & B. 266; 26 L.J.Q.B. 187; 8 Jur.N.8. 218; 
5 W.R. 466; 119 E.R. 1246; affirmed sub nom. Dale v. Humphrey (1858), 
E.B. & E. 1004; 6 W.R. 854; 120 E.R. 783; sub nom. Humphrey v. Dale, 
27 L.J.Q.B. 390; 31 L.T.O.8. 328; 5 Jur.N.S. 191, Ex. Ch.; 89 Digest (Repl.) 
478, 269. 

Gorrissen v. Perrin (1857), 2 C.B.N.S. 681; 27 L.J.C.P. 29; 29 L.T.0.8. 227; 
3 Jur.N.S. 867; 5 W.R. 709; 140 E.R. 583; 89 Digest (Repl.) 493, 407. 


Appeal by the defendant from a decision of the Court of Queen’s Bench on a rule 
nisi obtained by the plaintiffs for a verdict to be entered for them in the action. 

The plaintiffs were sheep farmers in Scotland. The defendant, a wool dealer at 
Liverpool, employed one Stewart, who resided at Perth, to buy wool for him. On 
Sept. 5, 1857, Stewart wrote the following to the second plaintiff : 


“Dear Sir,—I wrote you on the Ist instant enclosing letters from Mr. Long- 
bottom [the defendant], and not having received your reply, I beg to state that 
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I have heard from him today, and he desires me to offer you ‘for your wool 16s. 
per stone,’ delivered in Liverpool, less two months’ discount, and as there is 
now so little between you, I hope to receive your acceptance of the above offer 
in due course. 
‘*(Signed) WILLIAM STEWART. 
eTocs, Mo Donald, qun.”’ 


To this letter the plaintiffs replied as follows : 


‘Dear Sir,—I yesterday received your favour, and in reply beg to say that 
I agree to your offer for the wool of 16s. per stone, less two months’ discount 
at the rate of 5 per cent. for ready money. 
‘*(Signed) A. MacponaLD.”’ 


The quantity of wool offered by the plaintiffs for acceptance was 2,505 stones, and 
it was rejected on the ground that it was a larger quantity than agreed upon. The 
plaintiffs sought to explain the term ‘‘your wool,’’ by giving evidence that in a 
conversation between one of the plaintiffs and Stewart the latter was informed that, 
besides their own clip of wool, the plaintiffs had bought the clips of four or five 
neighbouring farmers, whose names were mentioned, and that the whole quantity 
amounted to about 2,300 stones, 100 stones more or less, and that this was the wool 
upon which the negotiation proceeded and which had been delivered by them. The 
defendant contended that this evidence was inadmissible, and that the contract 
was so indefinite as to be void altogether, and, further, that, if admissible, it 
established a contract for 2,800 stones, 100 stones more or less, which was not 
fulfilled by an offer to deliver 2,505 stones. The learned judge at the trial, 
Byes, J., was of opinion that the evidence was inadmissible, and that, without it, 
there was no sufficient contract, but received it subject to the objection. The jury 
assessed the damages at £825 16s. 3d., and a nonsuit was entered by the direction 
of the learned judge with liberty to the plaintiffs to move to enter the verdict for 
them for that amount. A rule nisi was, accordingly, obtained on their behalf. 


Edward James and Brett showed cause against the rule. 
Monk and Kemplay supported the rule. 


LORD CAMPBELL, C.J.—I am of opinion that the plaintiffs are entitled to 
have the verdict entered for them. It is clear from the letters that there was a 
contract between the parties. An offer was made and accepted, and the only ques- 
tion is as to the subject-matter of the contract. When a specific thing is the subject 
of a written contract and it is doubtful what that specific thing is any fact may be 
given in evidence which is within the knowledge of both parties in order to identify 
it. Applying that principle to this case, a conversation was shown to have taken 
place between Stewart, the agent of the defendant, and one of the plaintiffs as to 
what was the estimated quantity, the whole of which was clearly the subject of 
negotiation between them. Is there any difficulty in admitting in evidence what 
then passed between that plaintiff and Stewart? I think there is none. It is no 
addition to the contract, but only enables us to say to what the contract refers. 
It is said, if this be so, then the contract is limited to 2,300 stones of wool, 100 
stones more or less. Not so, because there was no contract made till Sept. 5, 
and the letter of that date does not make it a condition that the quantity shall not 
exceed 2,300 stones by more than 100 stones. It is ‘‘for your wool,’’ tantum quan- 
tum. If the excess was so unreasonable as to make the contract void on the 
ground of misrepresentation, then the opinion of the jury should have been taken 
on that point. 


WIGHTMAN, J.—The question is, What is meant by the term ‘‘your wool’’? 
If there had been any conversation between the parties previous to the contract, 
one might suppose that it was some wool therein referred to. There can be no 
doubt that by “‘your wool’’ was meant the 2,800 stones, 100 stones more or less, 
mentioned by the plaintiffs to Stewart. I quite agree that the evidence of this 
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conversation was admissible to show what was meant by “‘your wool,’’ but the point 
on which I have the misfortune to differ from the rest of the court is, that while 
my learned brothers think that the effect of this is only to explain the words ‘‘your 
wool,’’ I think it has the effect of specifying the quantity of wool sold, and that 
the quantity mentioned becomes an ingredient in the contract. It is as if the 
defendant had said in his letter: ‘“‘You having represented that you have 2,300 
stones of wool, 100 stones more or less, I agree to purchase that quantity.’’ It is 
unnecessary to refer to the cases, but there are numerous decisions which show 
that such a contract is not fulfilled by an offer to deliver 2,505 stones. I, there- 
fore, think that upon this ground the defendant is entitled to retain his verdict. 


ERLE, J.—I think this rule ought to be made absolute. I assume that the 
written contract must contain all the material terms of the contract, and I think 
that these letters do so. The defendant says: ‘I will buy your wool.’’ It is the 
universal practice to admit parol evidence to identify the subject-matter of a con- 
tract. It is not contended that this contract is on the face of it void for uncertainty ; 
parol evidence must, therefore, be admitted to show to what it refers. It is con- 
tended that, this being so, all that passed between the plaintiff and Stewart as to 
quantity must be considered as embodied in the contract. I cannot agree to this. 
It was only preliminary talk, which cannot alter or vary the contract, although 
it may explain to what it applies. Even if it is to be taken as embodied in the 
contract, I think it would still be a question which the defendant should have 
desired to be left to the jury, whether or no the excess was unreasonable. 

The defendant appealed to the Court of Exchequer Chamber. 


W. B. Brett for the defendant. 
Kemplay for the plaintiffs was not called on to argue. 


WILLIAMS, J.—We are all of opinion that the judgment of the court below 
should be affirmed. As to the main ground of the argument for the plaintiffs, none 
of us entertains any more doubt than the court below. We all think that the 
evidence was admissible. That evidence does not vary the written contract: it 
only identifies the subject-matter to which it refers. On the other point I felt at 
one time the same doubt as Wicutrman, J., did, although my learned brethren here 
feel no doubt upon it. It cannot be disputed that if, as a matter of fact, it could 
be proved that the treaty was on a condition that the wool should amount to a 
particular quantity, namely, 2,300 stones, 100 stones more or less, it would have 
been gross injustice to admit the oral evidence for the purpose of fixing the subject- 
matter of the contract and exclude it from fixing the particular quantity of that 
subject-matter, or to hold that an action lay against the defendant for refusing 
to accept that which he had never bargained for. But, upon the whole, I incline 
to the opinion of the rest of the court that the statement as to the quantity in the 
previous conversation was a mere expression of opinion by the plaintiffs, and not 
a material element in the contract by which the defendant bound himself to accept 
the wool. 


MARTIN, B.—I also think that the judgment of the Court of Queen’s Bench 
should be affirmed. The letters of Sept. 5 and 8 constitute a contract, which, in 
my opinion, would be a good contract at common law, if the Statute of Frauds had 
never existed. The ambiguity in the expression ‘‘your wool’’ would not prevent 
the contract from being a good one, and there is nothing in s. 17 of the Statute of 
Frauds [repealed by Sale of Goods Act, 1893, and substantially re-enacted by 
s. 4 (1) of that Act, s. 4 (1) itself being repealed by the Law Reform (Enforcement 
of Contracts) Act, 1954] to invalidate it. If the previous conversation had been the 
only evidence as to what was meant by the expression “‘your wool,’’ I think that, 
as WiGcHTMAN, J., suggested, it would have been a question whether the contract 
was not for the quantity mentioned at that conversation, viz., 2,800 stones, 100 
stones more or less, and, if so, the tender of 2,542 stones would not have been a 
tender in conformity with the contract. But, looking at the letter of Aug. 26, in 
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which one of the plaintiffs speaks of a fresh parcel of wool which he had secured, 
and which he says ‘‘will go along with my other wool,’’ I have no doubt that the 
defendant, in using the term ‘‘your wool,’’ meant any wool that was then under 
the control of the plaintiff. 


WILLES, J., and CHANNELL, B., concurred. 


BYLES, J.—I am of the same opinion, upon three grounds. First, the expression 
‘your wool’’ is the expression of the defendant, and should, therefore, be taken in 
the sense which is widest and most against him. Secondly, the ordinary rule is 
that a latent ambiguity, an ambiguity which is raised by extrinsic evidence, may be 
removed by extrinsic evidence. Thirdly, such evidence, to be admissible, must 
not vary, but apply, the contract, and that is the effect of the oral evidence in this 
case. Ag to the statement of quantity, I agree with Marrin, B., that the precise 
quantity was not an element in the contract. 


WILDE, B., concurred. 
Appeal dismissed. 


COLLINSON v. LISTER 


[Rotts Court (Sir John Romilly, M.R.), February 14, 15, April 19, 1855] 


[Reported 20 Beav. 856; 24 L.J.Ch. 762; 26 L.T.O.S. 9; 
1 Jur.N.S. 835; 52 E.R. 639] 


[Courr or APPEAL IN CHANCERY (Knight-Bruce and Turner, L.JJ.), November 
25, 26, December 3, 1855] 


[Reported 7 De G.M. & G. 634; 25 L.J.Ch. 38; 26 L.T.O.8. 182; 
2 Jur.N.S. 75; 4 W.R. 183; 44 E.R. 247] 


Administration of Estates—lLoan to executor for purposes of estate—Personal 
debt of executor—Repayment claimed by lender from estate—Need to prove 
that executor would have been allowed sum in account with estate—Loan 
for purpose inconsistent with due administration—No charge on estate. 
Where a person lends money to an executor in order that he may apply it 

for the purposes of the testator’s assets, this is a personal debt of the executor. 
If the lender claims repayment out of the testator’s assets he must show that 
the executor himself would have been allowed that sum in taking the accounts 
of the testator’s estate. Ifa person advances money to an executor confessedly 
for a purpose which, though relating to the testator’s estate, is, to the lender’s 
knowledge, inconsistent with the due administration of the trusts, he does not 
acquire any charge on the assets of the testator. 


Executor—Power to carry on business of testator—No directions in will—Power 
generally limited to winding-up—Completion of contract—Expenditure to 
improve mortgage security—Need for exercise of great care. 

Per Sir Joun Romitty, M.R.: The acts which an executor, in the absence 
of any directions contained in the will, can or ought to do to complete or 
render available the contract or property of a testator depend so much on the 
peculiar circumstances of each case that I find it difficult to state with distinct- 
ness a general principle applicable to all such cases. Some points, however, 
are settled. Thus it is clear that an executor cannot carry on the trade of the 
testator except for the mere purpose of winding it up, but the executor may, 
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and in some cases ig bound to, complete contracts entered into by his testator. 
If the testator has advanced money on the mortgage of a property which was 
originally an insufficient security or has become so by some subsequent acci- 
dent, and the mortgagor applies to the executor for a further advance on the 
ground that the outlay of this further money would render the property suffi- 
cient to pay both sums, I know of no principle or decision which would pre- 
clude the executor from advancing such further sum out of the assets of the 
testator in order to effect this object. The expenditure of money to recover 
money either lost or endangered is a matter which requires very careful and 
grave consideration, and if the result shows that the transaction is such as 
only to create an additional loss, it is incumbent on the executor to prove 
that he used every means in his power to ascertain the chances of success and 
acted as a reasonable man would have done in similar circumstances with 


reference to his own property after he had obtained the best evidence on the 
subject. 


Notes. As to the duties and powers of an executor, see 16 Hatssury’s Laws 
(38rd Hdn.) 857 et seq.; and for cases see 24 Dicest (Repl.) 610 et seq. 


Cases referred to: 

(1) Marshall v. Broadhurst (1881), 1 Cr. & J. 403; 1 yt) 348° 9 1.3.05. Fix. 
105; 148 E.R. 1480; 24 Digest (Repl.) 610, 6080. 

(2) Downes v. Power (1814), 2 Ball & B. 491; 1 Digest (Repl.) 711, *2098. 

(3) Wilson v. Wilson (1882), 1 My. & K. 126; on appeal (1834), 1 My. & K. 337; 
39 E.R. 709, L.C.; 24 Digest (Repl.) 627, 6219. 

(4) Pennell v. Deffell (1853), 4 De G.M. & G. 372; 1 Eq. Rep. 579; 23 L.J.Ch. 
£155 224.7 .0.8. 126; 18. dur 2738; 2 Wo. 499; 43 Ry 55d 
Digest (Repl.) 558, 4193. 


Also referred to in argument: 
Hughes v. Morris (1852), 9 Hare, 636; 2 De G.M. & G. 849; 21 L.J.Ch. 761; 19 
Le 2-O:S.. 210; 16: Jur: 603; 42 ER. 907, liJd.:.41 Digest 171, 116. 
McCalmont v. Rankin (1852), 2 De G.M. & G. 408; 22 L.J.Ch. 554; 20 L.T.0.8. 
1; 42 E.R. 928, L.C.; 41 Digest 196, 351. 
Duncan.v., Tindall, (1853), 13°C.B.. 258; 22-11.3.C.P. 1a7s47 Jur, 847. 138 ie 
1197; 41 Digest 171, 110. 


Appeal from a decree of Str Joun Rominuy, M.R., in an administration action. 

On Mar. 26, 1850, Mrs. Hannah Hardisty, the testatrix, advanced £1,500 to a 
Mr. Fletcher upon the security of a steam-vessel called the Toward Castle. In 
the month of October following, Mrs. Hardisty, at Fletcher’s request, agreed to 
permit the engines to be removed from the Toward Castle to a ship called the 
Fingineer, on the terms of having a mortgage of that vessel and also of another 
called the Orion which was already mortgaged to another person. Accordingly, by 
a deed dated Oct. 30, 1850, Mr. Fletcher, for the consideration before stated, 
assigned the Orion to Mrs. Hardisty, subject to the prior mortgages upon it, and 
also covenanted to assign the Engineer as soon as the transfer of the machinery 
and other repairs which he then contemplated making to that ship were completed. 
Mrs. Hardisty was made a party to this deed, but she never executed it. The 
defendant Lister acted as the friend and adviser of Mrs. Hardisty in these trans- 
actions. 

On Dec. 24, 1850, Mrs. Hardisty died. By her will she appointed Lister her 
sole executor, and made the plaintiffs, who were her sisters, her residuary legatees. 
Lister proved the will. The testatrix died possessed of little property beyond the 
principal sum due from Fletcher. At the time of the decease of the testatrix, Francis 
Lister was agent and manager of the Goole branch of the York City and County 
Bank, and in that character advanced the funds to customers of the bank on such 
terms as he thought fit. In the lifetime of Mrs. Hardisty, the Bank Quay Foundry 
Co. was employed by Mr. Fletcher to transfer the engines from the Toward Castle 
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to the Engineer, and to make other repairs to that ship, on account of which he 
paid the company a sum of £443 a few days before the death of the testatrix. 
Tarly in 1851 the company refused to proceed further with the repairs, unless a 
further sum of £300 was paid to them. Fletcher being unable to pay this money, 
applied to Lister to advance it, which he did, as stated by him in his answer, 


‘‘by a cheque drawn by me on account of Mrs. Hardisty on the banking com- 
pany for the sum of £300, and the same is debited in the books of the banking 
company, in sundry persons’ accounts, to Mrs. Hardisty’s executors.’’ 


Mr. Fletcher subsequently required a further advance of £700 for the same purpose, 
which Lister proposed also to advance, and he (Lister) wrote to Mr. England, who 
acted as his solicitor in the transaction, a letter dated Mar. 15, 1851, as follows: 


“It is now decided that I, as Mrs. Hardisty’s executor, should advance another 
£1,000 [i.e., the £300 and £700] to Mr. Thomas Fletcher, and take a mortgage 
on the Engineer for £2,500. I think it probable that the family will relieve me 
of it rather than allow me to sell, which, of course, I must do in the long run, 
to wind-up her {[Mrs. Hardisty’s] affairs, so that you will be good enough to 
prepare a mortgage to me for £2,500. The ship is to be ready in about a 
fortnight.”’ 


The vessel was completed in April, 1851, when the Foundry company, in addition 
to the sums of £443 and £300 already paid, claimed a lien on it (the sum of £700 
was not then paid to the Foundry company) for £1,598 4s. 5d. in respect of the 
repairs. Thereupon Mr. Lister made a compromise with the company, who agreed 
to accept the hull of the Toward Castle and the sum of £1,320, in full of their 
demands. Mr. Lister advanced this sum, according to his answer, 


‘‘as being money in his hands: belonging to the estate of Mrs. Hardisty, and, 
as her executor, to the said Bank Quay Foundry Co.”’ 
He said: 

“The said sum of £1,320 was procured by me by a cheque drawn by me on 
the said banking company, and signed as follows: ‘Francis Lister, Hardisty’s 
executor,’ and the same was debited in the books of the said banking com- 
pany, in sundry persons’ account, as follows: ‘Hardisty’s executors, £1,320,’ 
making altogether £1,620, for there was only £300 advanced before. The £700 
forms in fact part of this. The transactions took place without any communi- 
cation by me with the directors or any person having the management of the 
said banking company.”’ 


It appeared from the evidence that the testatrix never had any account with the 
bank, nor had Mr. Lister opened any account there as her executor. 

By a deed of assignment, dated April 26, 1851, which recited the advance of 
the £1,500 by Mrs. Hardisty and the advance of the two sums of £300 and £1,320 
by Lister, in his character of executor, Fletcher assigned the vessel, the Hngineer, 
to Lister, to secure payment of these sums and interest. On May 5 the ship and 
the mortgage were registered. At the close of the year 1851 the directors of the 
bank inspected the accounts of the Goole branch, and, observing the two entries 
of the £300 and the £1,320, debited to Mrs. Hardisty’s executor, made further 
inquiry, and were made acquainted with the facts stated. Thereupon the directors 
insisted upon Lister’s depositing with, and transferring to them, «the securities 
held by him in the vessel. This he did by an indenture dated Jan. 16, 1852, 
made by him of the first part, and Mr. Price and Mr. Meek, trustees of the bank, 
of the second part, whereby, after reciting the assignment of the Engineer by 
Fletcher to Lister and the registry; that the three sums of £1,500, £300 and 
£1,320 were due to Lister; and that Lister had applied to the banking company 
to lend him £1,620 in consideration of £1,620 by the trustees paid to Lister. 
Lister transferred and assigned to Price and Meek, their executors, administrators 
and assigns, the three sums of £1,500, £300 and £1,320, and all interest to become 
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due in respect thereof, and also the steam-vessel called the Engineer and all the 
policies of insurance effected or to be effected thereon (subject to the equity of 
redemption therein), as security for the repayment of the said £1,620 and interest, 
with power to sell the vessel. Under this instrument the banking company caused 
the ship, the Engineer, to be sold for £1,150, which was paid to the banking com- 
pany. The Orion had been previously sold by the prior mortgagee, and did not 
realise sufficient to pay what was due to him. 

This suit was instituted by the residuary legatees against Lister and the banking 
company, to test the right of the company to retain the proceeds of the gale of the 
Toward Castle. 


Roupell, Q.C., and Amphlett for the plaintiffs. 
Follett, Q.C., and Robson for the defendant Lister. 
Roundell Palmer, Q.C., and J. V. Prior for the banking company. 


SIR JOHN ROMILLY, M.R.—This, in form, is an administration suit, but a 
question of considerable difficulty is raised between the plaintiffs, who are the 
residuary legatees of the testatrix, and the York City and County Bank, with 
reference to the claim of the company to have a first charge on the proceeds of the 
sale of a ship mortgaged to the testatrix, in respect of further advances made by 
the executor with moneys obtained from the bank. The plaintiffs deny the 
authority of the executor to obtain a loan from the bank for this purpose, and 
contend that it is a mere debt incurred personally by the executor to the bank 
which in no way affects the estate of the testatrix. The executor and the bank 
allege that he, as her legal personal representative, had authority to borrow money 
from the bank; that he did so; and that the money so obtained must be treated as 
advanced for the benefit of her estate, and as part of her estate. 

The question to be determined is the effect of these transactions, and for this 
purpose, I think it material first to consider the effect of them as between the 
plaintiffs and the defendant Lister, without regard to the interests of the banking 
company, because, in my opinion, the rights of the banking company must in a 
great measure depend on the effect of these transactions as between Lister and his 
cestuis que trust. It is established by the evidence, in my opinion, that the 
testatrix cunsented to the transfer of the mortgage from the Toward Castle to the 
Engineer. If, therefore, the Engineer produced nothing after her decease, the loss 
would fall on her estate. It is also clear that the Foundry company, who repaired 
the ship and transferred the engines, had a lien on the vessel for the costs of 
such repairs, and that, except by discharging those costs, the vessel could not 
have been recovered, or the mortgage on it made available. It is also, in my 
opinion, equally clear, first, that Fletcher, by discharging these costs out of his 
own moneys, could not have defeated or prejudiced the mortgage he had covenanted 
to give to the testatrix; and that if he had borrowed money for that purpose from a 
stranger who had received notice of the testatrix’s mortgages that person could not 
have obtained from Fletcher a priority over the testatrix. It follows, therefore, 
that Lister could not, by advancing his own moneys to Fletcher, have obtained 
such a priority, neither could he, as agent for the bank and by advancing moneys 
on account of the bank to Fletcher, have obtained for his principals such a priority, 
but this is not the way in which the advance was made, and the facts, as I have 
stated them, must be borne in mind in considering this matter. 

Tt is contended on behalf of Lister, first, that in his character of executor he was 
entitled to advance the assets of the testatrix to make the mortgage available, and 
that, if he acted bona fide, the result cannot affect the question of breach of trust; 
and, secondly, that, if he was entitled to advance the assets of the testatrix for 
this purpose, he was equally entitled to borrow money for that purpose. — This 
opens a question of great importance as regards the powers and liabilities of 
executors in discharge of the duties entrusted to and undertaken by them. The 
acts which an executor, in the absence of any directions contained in the will, can 
or ought to do for the purpose of completing or rendering available the contract or 
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property of the testatrix, depend so much on the peculiar circumstances of each 
ease that I find it difficult to state with distinctness a general principle applicable 
to all such cases. Some points, however, are settled. Thus it is clear that an 
executor cannot carry on the trade of the testator except for the mere purpose of 
winding it up, but the executor may, and in some cases is bound to, complete 
contracts entered into by his testator, and the instance of a testator who had con- 
tracted to build a house, and died, having provided the materials, and half com- 
pleted the work (Marshall v. Broadhurst (1)), was cited and relied on at the Bar, as 
an undoubted instance where the executor’s duty would be to complete the im- 
perfect work. In Totter on Execurors, 487, a case is mentioned where the 
testator, a wine cooper, had left a stock of wines, which could not have been 
advantageously sold unless the executor had purchased other wines for the purpose 
of refining the whole stock. That act was held not to constitute him a trader, 
but to have been done in the due discharge of his duty as executor. If a testator 
has advanced money on the mortgage of a property which was originally an insufi- 
cient security or has become so by some subsequent accident, and the mortgagor 
applies to the executor for a further advance on the ground that the outlay of this 
further money would render the property suflicient to pay both sums, I know of no 
principle or decision which would preclude the executor from advancing such 
further sum out of the assets of the testator in order to effect this object. It would 
be dangerous to lay down any rule which would prevent the executor from exercis- 
ing a bona fide discretion in any such case, or even to charge him with a devastavit 
in case the result should disappoint his expectations, but if a loss should be the 
result, it appears to me to be a preliminary condition, before such an advance 
could be allowed to him, that he should have carefully investigated the probability 
of success before he advanced the money of his cestuis que trust for such a pur- 
pose. The expenditure of money to recover money either lost or endangered is a 
matter which requires very careful and grave consideration, and if the result shows 
that the transaction is such as only to create an additional loss, it is incumbent 
on the executor to prove that he used every means in his power to ascertain the 
chances of success and acted as a reasonable man would have done under similar 
circumstances with reference to his own property after he had obtained the best 
evidence on the subject. 

To apply that rule to the present case, treating this suit as an ordinary suit for 
the administration of the testatrix’s estate, and assuming that Lister had, out of 
her assets, advanced first £300, and then £1,320 for the purposes detailed in his 
answer and the evidence and that he now seeks to have these advances allowed to 
him in taking his accounts, I am of opinion that he did not take the precautions 
which were fitting and proper before he advanced these sums, and, if he had done 
so, and acted prudently, he would not have made these advances. In the case, 
therefore, which I have supposed, of Lister having in his hands assets belonging to 
the testatrix, I am of opmion that these advances could not have been allowed to 
him, but that he would be charged with that amount as a loss improperly occasioned 
by him to the estate. The case, however, becomes much stronger against him when 
it is considered that he borrowed money for this purpose, which is always a more 
dangerous proceeding than the laying out of money already existing. If the ques- 
tion had rested between the plaintiffs and the executor, and the interest of a third 
party had not been concerned, this point would have been immaterial, for no assets 
exist out of which Lister could seek for payment, and it could not:be contended 
that the plaintiffs were personally liable to repay the advances made. The con- 
sideration of the point, however, has become important as affecting the rights of 
the banking company and the claim made by the plaintiffs against them; and I 
shall consider it, first, independently of the deed of Jan. 16, 1852, and then inquire 
how it is affected by that deed. 

The mode by which these sums were obtained by Lister in April, 1851, requires 
to be noticed. He was both the borrower and the lender. It is not denied that, 
as agent of the bank, he had the authority, as well as the power, to advance the 
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moneys of the bank to such persons as he should think fit, and all facts known to 
him as executor were also known to him as agent of the bank and must bind the 
bank exactly in the same manner as if they had acted directly in the transaction 
with full knowledge of these facts. The circumstance of his being also executor 
does not, in my opinion, affect the transaction, and I look at it in exactly the 
same light as I should do if he had advanced the money to any other person who 
was the executor of the testatrix, and when he did so he knew all the facts and the 
purpose for which the money was advanced. It was, therefore, an advance by 
the agent of the banking company on behalf of the company to the executor of the 
testatrix without taking any security from him, made in order to enable the execu- 
tor to lend the money to Fletcher, to be by him applied in discharging a lien 
which the ship-builders had on the ship which Fletcher had covenanted to assign 
to the testatrix as security for former advances, which mortgage would constitute 
the first charge on the vessel as soon as it was registered. If the agent of the 
bank and the executor had been distinct persons, and the money had been advanced 
by the agent on an assignment of the mortgage by the executor, though with 
knowledge of the purpose for which the executor had required the money, the case 
would have been wholly different, whatever might have been the rights of the 
cestuis que trust against the executor. But no such contract is made; the union 
of both characters in Lister would have rendered it difficult to make any contract 
of this kind, which would be legal and effectual. A contract requires two parties to 
it, and a man in one character can with difficulty contract with himself in another 
character. In this case it is not even alleged that the original advance was made 
on the security of the mortgage to the testatrix: probably Lister thought the vessel 
would be able to pay both charges. Whether this was so or not, all that occurs is 
the introduction of the two entries in the books of the bank, which entries I con- 
sider wholly inoperative for any purpose except to show the purpose for which 
Lister wanted and took the money. The fact I consider to be this. Lister 
advanced the money of the bank in his character of agent to Fletcher, and took 
an assignment of the ship in his name of executor to secure these advances, in 
addition to the prior mortgage of the testatrix. ven regarding it as a bona fide 
advance by the bank to the executor for the purpose for which it was applied, it 
could not, in my opinion, be allowed to the bank against the assets of the testatrix, 
though it might bind her assets, if it had been properly and beneficially applied 
for the purpose of her estate—that is, if the cestuis que trust had had the benefit 
of it. 

The right of the bank is to stand in the place of the executor, and it is hmited 
to his rights as against the assets of the testatrix. I have already stated my 
opinion that, in this case, the executor could not be allowed these sums against 
the assets of the testatrix. If a man, without taking any security, advances 
money to another who is an executor, and the executor informs the lender that he 
requires the money for the purposes of the testator’s estate but in fact misapplies 
the money, that cannot bind the persons interested in the testator’s estate, but 
constitutes simply a general debt from the borrower to the lender. In Downes v. 
Power (2) Lorp Manners said: 


“Whatever may have been the old decisions on this subject, it is now clearly 
established, that whoever will deal with an executor for the assets of the 
testator for a purpose perfectly inconsistent with the due administration of 
those assets, subjects himself to the consequences of a devastavit.”’ 


I think that the same observation applies to a person who advances money to an 
executor confessedly for a purpose, though relating to the testator’s estate, which 
is perfectly inconsistent with the due administration of the trusts, and that he 
does not thereby acquire any charge on the assets of the testator. Where a person 
lends money to an executor in order that he may apply it for the purposes of the 
testator’s assets, this is a personal debt of the executor. But if the lender claims 
repayment out of the testator’s assets, it can only be in case he show that the 


C 


D 


H 


Rolls Ct.] COLLINSON v. LISTER (Sir Joun Romitiy, M.R.) 1059 


executor himself would have been allowed that sum in taking the accounts of the 
testator’s estate. This is, in my opinion, the case as it originally stood, and the 
original loan of the money does not therefore give the banking company any lien 
on any part of the assets of the testatrix. 

I now come to the deed of January, 1852, which is, in form, an assignment of 
the three debts due from Fletcher, and of the ship, to secure the sum of £1,620, 
then for the first time advanced by the banking company. From what I have 
already stated it follows that, if this had been the real transaction, it might have 
constituted a good assignment of the property therein mentioned to secure that 
advance. But the real transaction is not expressed on the face of the deed. No 
money was then advanced by the bank; it was in truth only an attempt to secure 
the money already advanced upon no security at all, with full knowledge of all the 
facts, and by that means to obtain a priority over a prior mortgage of the testatrix. 
In my opinion, neither the testatrix’s mortgage nor the interest of the residuary 
legatees are affected by this deed. It leaves the matter exactly as it stood before 
it was executed. The deeds and their recitals disclose fully all matters relative 
to the mortgage of the testatrix, and the subsequent advances of money by Lister, 
and if the prior transaction did not give the bank a charge on the testatrix’s assets, 
or on the ship as a part of them, this deed did not, in my opinion, mend their 
position in this respect. In fact I consider this part of the case as coming within 
the principle of the decision in Wilson v. Wilson (8). 

The short result is that the executor was not justified in making the advance to 
Fletcher out of any assets of the testatrix, that, such advance being made a charge 
upon the assets with the full knowledge of the testatrix’s mortgage, it did not give 
the bank priority over it, or displace the prior charge of the testatrix, and, conse- 
quently, that the proceeds of the sale of the vessel are to be applied, in the first 
instance, in payment of what is due on the charge of the testatrix, then in pay- 
ment of the debt due to the banking company, and, as the sale of the ship has not 
produced sufficient for that purpose, the banking company must pay the £1,150 
into court to the credit of this cause, to be administered as part of the assets of 
the testatrix. I shall make the usual decree for an account against Lister, and 
that, in taking that account, no allowance is to be made to him in respect of the 
two sums of £300 and £1,320 obtained by him from the moneys of the bank, and 
I shall declare that the testatrix’s estate is not lable to pay those sums. [I shall 
stay all proceedings in the suit against the defendants who represent the bank, but, 
as this suit has, in my opinion, up to this point been occasioned by a contention 
on the part of the bank and of the defendant Lister, which cannot be sustained, 
they must pay the costs up to and including the hearing. 

The defendants appealed. 


Follett, Q.C., Palmer, Q.C., Robson and Hobhouse for the defendants. 
Roupell, Q.C., and Amphlett for the plaintiffs. 


KNIGHT-BRUCE, L.J., said that this appeal was from a decree in a cause 
exhibiting too much unscrupulous conduct to be observed without regret and some- 
thing more. The decree, by relieving the small estate of Mrs. Hardisty from two 
sums of £800 and £1,320, alleged to have been applied by the executor for its 
benefit and for that purpose to have been obtained from the York City and County 
Bank, and by restoring to it a sum of £1,150 which had been abstracted from it, had 
given it a chance of escape from annihilation. To this decree the executor and 
the other defendants, the officers of the bank, objected. 

The first question was whether the bank had a stronger right against the estate 
than their dismissed officer and present ally, Lister, could have, and this question 
must be answered in the negative. There had been instances in which a dishonest 
executor, by borrowing money in that character, had been able to make the lender 
a creditor upon the estate. But if, at the time of the loan and before parting with 
the money, the lender had notice of a breach of trust, or of an intention to mis- 
apply the money, he must stand and fall with the executor. This rule was not 
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only founded upon justice, but was supported by the authority of Lorp Expon, and 
not by that great authority alone. Further, if a banking company employed an 
agent to carry on their business at a branch bank, and the agent lent money under 
questionable circumstances, as in the instance of a trustee borrowing money in 
that character, and the circumstances were known to the agent, the bank acquired 
no better title than their agent or than the trustee. Here, if the banking company 
were lenders to Mrs. Hardisty’s executor, the executor borrowing and their agent lend- 
ing were the same person. Lister had helped himself and his friend Mr. Fletcher first 
to £300 and then to £1,320, before June, 1851, nor had the alleged security of Jan. 
16, 1852, any other foundation than these advances made so many months pre- 
viously. Those sums were the £1,620 mentioned in that security and in the deed 
of April, 1852. For the purposes of the suit, as far as the sums of £300, £1,320, 
and £1,150 were concerned, Lister was the banking company, and the banking 
company was Lister. It was material to consider the conduct of Lister as to the 
removal of the machinery of the ship Toward Castle, which was made a security 
for £1,500 lent by the testatrix to Mr. Fletcher through him, and also as to the 
rash and heavy expense incurred in the mending of the ship Engineer in the years 
1850 and 1851. 

Having considered the facts and the documents, the manner in which they 
affected Lister, and the degree of credit due to the statement of Lister as a witness, 
the circumstance that Mrs. Hardisty was a party to the mortgage of the Toward 
Castle and not to that of the Orion, and the entire evidence, he (his Lordship) 
could not say he thought the court ought to believe that Mrs. Hardisty ever con- 
sented to relinquish the security upon the Toward Castle or agreed to the removal 
of the machinery, or to accept the security on the Orion and Engineer. It was 
clear, however, that the engines of the Toward Castle were removed with the know- 
ledge and consent of Lister, who professed to act in the matter as Mrs. Hardisty’s 
agent. It was also clear that Lister was aware of the contents of the will, and 
that he accepted the executorship with a knowledge of the facts as to the ships. 
No ground had been shown for believing that Mr. Fletcher was then insolvent or 
out of England, if he was ever insolvent or out of Ingland. It was, therefore, the 
clear duty of Lister, with all dispatch, to prove the will, and to demand payment 
of the £1,500, or so much of that sum as was due to the estate, and to proceed 
against him personally in the usual way to recover it. Lister, however, had done 
no such thing, but had taken the unjustifiable course which had ended in the 
security of April, 1851. By such conduct he became personally liable to the estate 
—if not for the whole £1,500, at least for that part of it which belonged to her 
estate, and which was admitted to have been more than four-fifths. The estate 
accordingly, and, therefore, the plaintiffs, upon the security being taken, became 
entitled, in aid of Lister’s liability, to a charge upon the ship Engineer and her 
machinery, a lien and charge preferable to that of the banking company under the 
mortgage of January, 1852, and to any charge in favour of Lister, or otherwise in 
respect of repairs and works on that or any other vessel or any machinery. The 
lien of the shipbuilders was satisfied in April, 1851, when the ship was parted with. 
This lien was not intended to be kept up, if it could be kept up. It was never 
transferred or revived, if it was intended to be, or could be transferred or revived. 
The notion of bringing the charge claimed by the bank upon an equality with the 
lien to which Mrs. Hardisty’s estate was entitled was absurd, it being manifest 
that the executor had no right to lay out Mrs. Hardisty’s assets in improving the 
ship Engineer. He had no apology or excuse of intending to benefit the estate 
of his testatrix, for the evidence showed that he thought of nothing but his own 
advantage, or of Mr. Fletcher’s as connected with his own. 

The result was, that, as between him and the plaintiffs, the purchase-money of 
the ship was money of the plaintiffs’ or of Mrs. Hardisty’s estate. It was not less 
so as between the plaintifis and the banking company. The banking company 
could have no right to indemnify themselves by assisting Lister to commit a fraud 
upon the plaintiffs, whose trustee the banking company in fact knew him to be. 
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The Ship Registry Acts had nothing to do with the question; and no case of 
acquiescence had been established against the plaintifis. The decree did no more 
than justice. The appellants must pay the costs of this more than unfounded 
appeal, and the banking company must also be charged with interest upon the 
sum of £1,150 from the time it was received by them. 


TURNER, L.J., said that he was also of opinion that this appeal must be dis- 
missed, and that the banking company could not stand in a better position with 
respect to Mrs. Hardisty’s estate than Lister the executor. The bank had taken 
an assignment of securities, which upon the face of them appeared to belong to the 
estate of the testatrix, for securing an antecedent debt due to them from Lister, 
and neither upon principle nor upon authority could they claim any better right 
than Lister himself had. The question was whether Lister was entitled to set up 
his own advances in priority to those of the testatrix. To make a case for this he 
must show that those advances were necessary and were made bona fide with a 
view to the benefit of the estate. Neither of those matters had been shown. | His 
Lorpsuip referred to certain parts of the evidence.] Counsel for the defendants 
had referred the court to Pennell v. Deffell (4). It was clear that the doctrine of 
that case could not be applied here in favour of the bank, for, in the first place, 
the bank had treated the transaction as a loan from them to Lister, and taken the 
assignment of the securities on that ground; and if it were a case in which it was 
possible to apply the doctrine of following trust-moneys, the bank would be affected 
by the consequences of the act of Lister, who was their agent, in making these 
advances. In one respect the decree should have gone further than it did. Interest 
at 4 per cent. should be allowed upon the £1,150 received by the bank. The 
defendants would pay the costs. 

Appeal dismissed. 


PARKER v. MARCHANT 


[ Vicr-CHANCELLOR’s Court (Knight-Bruce, V.-C.), February 19, 21, 22, March 

8, 18, April 18, 1842] 

_ [Reported 1 Y. & C.Ch. Cas. 290; 11 £.d Oh. 228: 6 Jur; 292: 
62 E.R. 893] 
[Lorp CuanceLLor’s Court (Lord Lyndhurst, L.C.), March 24, 29, April 7, 8, 

22, 1843] 

[Reported 1 Ph. 356; 12 L.J.Ch. 385; 41 Iu.R. 667] 
Will—‘‘ Ready money’’—Balance at bank. 

By his will a testator gave to trustees ‘‘the rest and residue of my ready 
money, securities for money, and moneys in the funds”’ to invest and to deal 
with the interest and capital as directed in the will. 

Held: having regard to the other provisions of the will and construing the 
will according to the ordinary acceptation of language in the transactions of 
mankind, the words ‘‘ready money’’ included balances standing to the credit 
of the testator at his bankers. 

Will—Construction—Construction of language according to ordinary acceptation 
in transactions of mankind. 

In construing a will of personal property the terms used in the will are to be 
construed according to the ordinary acceptation in the transactions of man- 
kind: per Lorp Lynpuurst, L.C. 
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Will—‘‘ Goods, chattels, and effects’’—Prima facie general and unlimited expres- 
sions as applied to personalty—aA pplication of ejusdem generis rule. 
By his will a testator, after giving various pecuniary legacies and bequeath- 
lng the rest and residue of his ready money and securities to trustees for the 
benefit of his wife, gave and bequeathed to his wife ‘‘all my jewels, plate, 
linen, china, carriages, wines, and other goods, chattels, and effects what- 
soever, as her own goods and chattels for ever.”’ 

Held, by Knicut-Bruce, V.-C.: prima facie the words “goods, chattels, and 
effects’’ were general and unlimited expressions as applied to personalty, and, 
in the absence of any intention to use them in any other sense being apparent 
in the will, the ejusdem generis rule was not applicable, and the effect of the 
words was sufficient to pass the residue of his property to his wife. 


Will—Servants—Gift to servants—Claim of servant in service at time of codicil, 
but leaving it before testator’s death. 

A testator, by a codicil, bequeathed pecuniary legacies to named persons, 
who were described as having lived many years in his family, and then added: 
‘to the other servants £500 each.”’ 

Held, by Knicur-Brucr, V.-C.: a person who was in the testator’s ser- 
vice at the date of the codicil, but who left it before his death, was entitled to 
a legacy of £500. 


Notes. Considered: Fisher v. Hepburn (1851), 14 Beav. 626; Langdale v. Whit- 
field (1858), 4 K. & J. 426. Applied: Re Powell’s Trust (1858), John. 49. Con- 
sidered: Hopkins v. Abbott (1875), 31 L.T. 820; Re Marcus, Marcus v. Marcus 
(1887), 56 L.J.Ch. 830. Applied: Re Powell (1890), 5 Jur.N.S. 331; Anderson v. 
Anderson, [1895] 1 Q.B. 749. Considered: Re Hammersley, Heasman v. Ham- 
mersley (1899), 81 L.T. 150; Re Derbyshire, Webb v. Derbyshire, [1906] 1 Ch. 185. 
Referred to: Foley v. Hill (1848), ante p. 16; May v. Grave (1849), 3 De G. & 
Sm. 462; Cooke v. Wagster (1854), 2 Sm. & G. 296; Lowe v. Thomas (1854), 
Kay, 369; Harris v. James (1864), 12 W.R. 509; Peacock v. Peacock (1865), 
11 Jur.N.S. 280; South Australian Insurance Co. v. Randell (1869), 6 
Moo.P.C.C.N.S. 841; Knutsford (Owners) v. Tillmanns & Co. (1908), 99 L.T. 399; 
Re Layard, Layard v. Bessborough (1916), 85 L.J.Ch. 505; S.S. Magnhild v. 
McIntyre Bros. & Co., [1920] 3 K.B. 821; Ambatielos v. Anton Jurgens Margarine 
Works, [1922] 2 K.B. 185; Re Elwood, Ex parte River Dee Drainage Board v. 
Hooson, [1927] All E.R.Rep. 820. 

As to the construction of wills, words passing property, and gifts to servants, 
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All Souls’ College v. Coddrington (1719), 1 P.Wms. 597; 24 E.R. 538; 44 Digest 
648, 4881]. 

Gayre v. Gayre (1705), 2 Vern. 5388; 23 E.R. 949; 44 Digest 671, 5113. 

Masters v. Masters (1718), 1 P.Wms. 421; 24 E.R. 454; 44 Digest 628, 4531. 
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651, 4914. 
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Appeal from part of a decree made by Knicur-Brucr, V.-C., on a bill filed by 
the widow of the testator praying that the trusts of the will might be declared and 
carried into execution. 


The testator, Robert Parker, by his will bequeathed and devised as follows: 


“I direct in the first place all my debts to be paid. I then give and bequeath 
to my dear and affectionate wife, Helen, £60,000, £3 per cent. consols, part 
of a larger sum standing in my name in the Bank of England. Also, I give 
and bequeath to Elizabeth, the widow of Charles Bedford Young, deceased, 
£10,000, part of the aforesaid £3 per cent. consols. Also, to Mary Ann Young, 
her daughter, £5,000, other part of my aforesaid £38 per cent. consols. Also, 
I give to Ariana, wife of Aickin, Esq., formerly Ariana Shelley, £500. 
To my godson, John Shelley. £100.... Also, I give and bequeath to my dear 
brother-in-law, Sir Timothy Shelley, Bart., and Sir John Shelley Sidney, Bart., 
all the rest and residue of my ready money, securities for money, and moneys 
in the funds, in trust to invest the same in their joint names, and to pay to 
or permit and suffer my dear wife Helen, or her agent, for her use, to receive 
the dividends or interest of the same during her life, and after her decease for 
this further trust, to divide, transfer, and pay the said stocks and monies unto 
and amongst my cousins, Thomas Marchant, John Marchant, the children of 
my late cousin William Marchant, and the children of my late cousin Mary 
Knight—namely, one equal share to Thomas, one equal share to John, one 
equal share to the children of William, and the remaining share to the children 
of Mary Knight.”’ 





As to the messuages, lands, tenements, and real estates, he disposed thereof as 
follows. He gave and devised unto the said Sir T. Shelley and Sir J. Sidney, and 
their heirs, all those his two-third parts, and all other his right and interest in and 
to all those messuages, lands, and tenements, situate at Ifield, in the county of 
Sussex; also in and to all that messuage, lands, and tenements in Charlewood, in 
the county of Surrey, with their and every of their appurtenances, either in the 
said or in any other parishes or places situate and called or known by the name of 
Westfield, or by whatever other name called or known; also, all that his manor, 
or royalty, messuages, and hereditaments and castle, situate at Otford, in the 
county of Kent, with the appurtenances; also, all that his messuage with the 
appurtenances at Chevington, in the county of Suffolk; also his farm and lands in 
Hargrave and Hesset, in Suffolk; also, in Hoo, in Kent, in Ifield, in the county of 
Sussex, in Charlewood, in Surrey; also, his house and premises in Catherine Place, 
Bath; and all other his messuages, lands, tenements, and hereditaments which 
might not be therein particularly described or mentioned, upon the following trusts : 
First, for the use of his said wife Helen, for her natural life, and after her decease 
to the use of the said Thomas Marchant and John Marchant, and the children 


of the said William Marchant and Mary Knight, in equal shares and proportions, 


as tenants in common. The testator then bequeathed as follows: 


‘“‘And I do further give and bequeath to my said wife all my jewels, plate, 
linen, china, carriages, wines, and other goods, chattels, and effects what- 
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soever, as her own goods and chattels for ever. And I do hereby constitute 

and appoint my said wife sole executrix of this my will.’’ 

By a codicil the testator bequeathed as follows: 

‘I give and bequeath to the following persons, who have lived many years in 

my family; viz., to Mrs. Down, £1,000; to Mr. Jones, £1,000; to Martha 

Isgrove, £1,000; to the other servants, £500 each. This writing I direct to be 

taken as a codicil to my will.”’ 

The testator died on Mar. 27, 1837. Thomas Marchant died in his lifetime. 
The bill was filed by the widow against the several other persons interested under 
the will and against the trustees, praying that the trusts of the will might be 
declared and carried into execution. In pursuance of the decree made in this 
cause in December, 1838, the master found that the testator was, at the time of 
his death, possessed of £22,891 15s. 7d. ready money, the greater part of which 
consisted of balances in the hands of two banking houses, and the residue of 
money in his dwelling-house, and in the hands of his agents. The master also 
found that the testator was, at the time of his will and of his death, seised of or 
well entitled to the estates mentioned in hig will, all of which were freehold or 
copyhold, and stated that Ann Relfe, who had been in the testator’s service at the 
date of his codicil, but had quitted it before the testator’s death, had claimed a 
legacy of £500, under the bequest to ‘‘the other servants,’’ which claim he had 
disallowed, but recommended it to the attention of the court. 


Sir Charles Wetherell, Wilbraham and Lovat for the plaintiff. 

Bethell and Boyle for the defendant John Marchant. 

Simpkinson and Whatley for the children of William Marshall. 

Kenyon Parker and Pitman for the assignees of John Marchant and the encum- 
brancers on the shares of William. 

Koe and Hood for the children of Mary Knight. 

Russell and Tripp for other parties cited. 

Roupell, Wilcock, Glasse, J. H. Hall, Stone, Lewin and Dumergue for other 
parties. 

Walpole for Ann Relfe. 

Cur. adv. vult. 

Mar. 8, 1842. KNIGHT-BRUCE, Y.-C., read the following judgment.—The 
questions in this case are upon the will and codicil, dated respectively in 1829 and 
1830, of Robert Parker, who died in 18387. It may be convenient in the first place 
to dispose of the codicil by stating my opinion that the legacies given by it are 
general pecuniary legacies, payable in the ordinary way out of the general personal 
estate, and not otherwise, and that the legacy claimed by Ann Relfe under the 
bequest ‘‘to the other servants’’ of £500 each is due. She is admitted to have 
been within that description when the codicil was made, for the ‘“many years’ 
service’ is not contended to have applied to ‘‘the other servants.’’ She subse- 
quently quitted the testator’s service in his lifetime, did not return to it, and was, 
therefore, argued to have lost her legacy. The codicil does not, in express terms, 
annex to the gift the condition of continuing service. It has not been argued to 
be capable of extension to servants, if any, who subsequently to the codicil entered 
his service for the first time, though continuing in his service at his death. On 
the other hand, the circumstance that he has described the legatees by their em- 
ployment and not by name does not, as I conceive, import that the employment 
and character must continue. Jones v. Henley (1), which was cited at the Bar, 
did not turn upon the same language as that now before me. I think that this 
disputed legacy ought to be paid—a conclusion probably agreeable to the civil 
law, for a law of Uxpran, in the Panpecrs, lib. 34, tit. 5, art. 19, De rebus dubiis, 
provides thus: 

‘Si cognatis legatum sit, et hi cognati quidem esse desierint [this might be 

through emancipation], in civitate autem maneant, dicendum deberi legatum; 

cognati enim testamenti facti tempore fuerunt.”’ 
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Certe si quis testamenti facti tempore cognatus non fuit, mortis autem tempore 
factus est per adrogationem, facilius legatum consequitur.’’ 


How far this latter position is one adopted by the English law it is unnecessary 
now to consider. The former is, I conceive, in conformity with our principles. 
The first point upon the will that it may be right to mention is the question 
whether the testator has disposed of the beneficial interest in the general residue 
of his personal estate or has so far died intestate. This turns upon the meaning 
to be attributed to the words ‘‘goods, chattels, and effects,”’ having regard to the 
position in which they are found in the will, and having regard, also, to the whole 
eontents of the will. Lorp Correnuam, in Saumarez v. Saumarez (2), ex- 
pressed his assent, and I agree with him in assenting, to a general rule of construc- 


tion as laid down or recognised by Lorp Expon in Church v. Mundy (8), thus 
(15 Ves. at p. 406): 


“It is much more safe to consider those subjects intended which the words 
describe, than to supply a purpose by conjecture; determining for the testator 
upon the more or less convenience with which that subject may be, which he 
has declared shall be, applied. The best rule of construction is that which 
takes the words to comprehend a subject that falls within their usual sense, 
unless there is something like declaration plain to the contrary.’’ 


The words ‘‘goods, chattels, and effects,’’ which the bequest contended to be 
residuary contains, or any of them, are terms that, in their proper sense and 
nature, are sufficiently large to include and pass the absolute interest in the whole 
personal estate. But a will may be so worded as to’show that, according to a 
reasonable construction of it, the testator must have intended to use those terms in 
a limited and restricted sense, and when this appears the intention so collected 
must have effect given to it. It is, however, incumbent on those who contend 
for the limited construction to show that a rational interpretation of the will 
requires a departure from that which ordinarily and prima facie is the sense and 
meaning of the words. Such I take to be in substance the rule to be collected 
from all the authorities, and to this test the gift in question must be subjected. 

The testator, after directing the payment of his debts, and making bequests of 
stock and money to his wife and other persons (which exhaust all the ready money 
that he might have at his death, and at least all the securities for money and 
moneys in the funds that he had when he made his will), and disposing of his 
landed property (in which the wife takes a life interest, and which disposition 
of the landed property is asserted on one hand and denied on the other to have 
included his chattel leasehold property), concludes his will thus: 


‘‘And I do further give and bequeath to my said wife all my jewels, plate, 
linen, china, carriages, wines, and other goods, chattels, and effects whatsoever, 
as her own goods and chattels for ever.”’ 


That is the whole of the clause now in question. It is to be observed, first, that 
it does not contain any limitation in point of locality—any reference to place; 
secondly, that the larger and generic terms, “‘goods, chattels, and effects,’’ follow 
the specific terms, ‘‘jewels, plate, linen, china, carriages, wines,’’ and are the last- 
enumerated subjects of the gift; thirdly, that there is not, in any subsequent part 
of the will or in the codicil any disposition or expression denoting a belief in the 
testator’s mind that there was anything not expressly given to some other person 
which the clause in question would not carry to the wife; and fourthly, that the 
gift to her, followed by her appointment to the sole executorship and by nothing 
else, is in that part of the will where, according to habit and custom, the disposi- 
tion of the residue, if any, would be expected to be found. 

These considerations, each of more or less importance in construing the instru- 
ment, are only met by a rule, certainly of frequent, but not of universal application, 
confining such a general term as ‘“goods,’’ “‘chattels,’’ or ‘‘effects,’’ following a 
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particular enumeration of specified articles to things ejusdem generis with the 
articles specified. To this rule Lorp Expon alludes in Stuart v. Marquis of Bute 
(4) and Hotham v. Sutton (5), and its recognition is of frequent occurrence else- 
where in the books. That it is not of universal application is clearly shown by 
several authorities, of which some have been mentioned in the course of the argu- 
ment. In Arnold v. Arnold (6), Lorp Corrennam [then Sir Cuartes Pepys, M.R.] 
thus expresses himself on the subject (2 My. & K. at pp. 872, 873) : 


‘The question, then, is, whether, assuming this to be the right construction, 
the expression ‘my wines and property in England,’ will not include every 
description of property found to be locally situate in this country, or whether 
there be any rule which necessarily limits that property to articles of the same 
kind with the subject-matter of the previous gift. That the mere enumeration 
of particular articles followed by a general bequest does not of necessity 
restrict the general bequest is obvious because, as has been stated, a testator 
often throws in such specific words, and then winds up the catalogue with 
some comprehensive expression for the very purpose of preventing the bequest 
from being so restricted. Clearly, therefore, in the ordinary case, the gift of 
the wines would not be limited by the occurrence of the subsequent word, 
‘property,’ which, be it observed, is as large and comprehensive a term as can 
possibly be used. The question, then, remains, whether the limit, in point of 
place, imposed by the testator on the extent of the bequest, ought to make any 
difference; and I can find neither reason nor authority for holding that it 
should. Indeed, I have been unable to discover any instance in which the 
word ‘property’ has been confined to articles of the description before enumer- 
ated, unless where other expressions occurred, from which it was clear that 
the word was not there used in its ordinary sense.”’ 


of) 


Sm Wiiuiam Grant, in Campbell v. Prescott (7), thus expresses himself (15 Ves. 
at p. 507): 


‘The next question is whether the surplus belongs to the next-of-kin or to the 
residuary legatees: that is, whether the latter takes it by the express dis- 
position; ...and I think they do so take. There is no case for the restrictive 
sense which the grandchildren put on the general words ‘all my effects what- 
soever.’ Lorp MansFIeLp says [in Hogan v. Jackson (24)] the word ‘effects’ 
is equivalent to property or worldly substance. The plaintiffs are, therefore, 
entitled to a decree.”’ 


And in Michell v. Michell (8), Sir Joun Lracn, V.-C., says (5 Madd. at pp. 71, 
2) 


“The word ‘effects,’ used simpliciter, will carry the whole personal estate, as 
a gift of ‘all my effects’ without more; but it is frequently used in a restrictive 
sense, meaning goods and moveables, as in the common expression of ‘furniture 
and effects.’ In every case, the court has to collect from the context the 
particular sense in which the testator has intended to use it. In Campbell v. 
Prescott (7), there were added to the word ‘effects,’ ‘of what nature or kind 
soever’; and this addition excluded its restrictive sense. And it appears to 
me, that the words which follow the word ‘effects’ in the present case, ‘that he 
shall die possessed of,’ lead to the same conclusion.”’ 


Acknowledging, as I do, the principles recognised in these three cases, and in 
Church v. Mundy (8), and recollecting particularly that prima facie the words 
‘‘goods, chattels, and effects,’’ are general and unlimited expressions as applied 
to personalty, what judicial ground have I for saying that an intention to use 
them in any other sense is apparent on this will? Conceiving the general inter- 
pretation to be not only consistent with propriety of language and expression, but 
to be at least as probably conformable with the testator’s views and intentions to 
be collected from the whole will as any other construction, I consider myself not 
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authorised to depart from it, and, therefore, not authorised to accede to the argu- A 
ment which contends against the wife’s right to the residue. I declare it, accord- 
ingly, to belong to the plaintiff, her executor. 

Before leaving this part of the case, it may be remarked, that Sir Wr11AM 
Grant’s judgment in Rawlings v. Jennings (9), contains this passage (13 Ves. at 
p. 46): 


‘The second question arises on the widow’s claim of the whole residue of the 3B 
personal estate, as passing to her under the general word ‘effects.’ That claim 
cannot be sustained. Part of his property being particularly given to her 
afterwards, the word ‘effects’ must receive a more limited interpretation, and 
must be confined to articles ejusdem generis with those specified in the pre- 
ceding part of the sentence, namely, household furniture.’’ 


As the will in that case is stated in the report and in the registrar’s book, the 
gift forming, apparently, the reason of the judgment as to the import of the word 
“effects’’ does not appear. The will, however, may have contained more than the 
report and the registrar’s book show. Certainly there were bequests to various 
persons after the bequest to the wife of the ‘‘household furniture and effects.’’ 
Perhaps, also, in that case the word ‘‘household’’ may be considered to have be- D 
longed to the word ‘‘effects’’ as much as to the word ‘‘furniture.’’ 

The next question is whether the plaintiff is right in contending that the testator’s 
debts and the pecuniary legacies given by the will are payable, not in the ordinary 
course, but primarily or solely out of the ‘‘ready money, securities for money, and 
moneys in the funds.’’ Here, also, the general rule, which in this instance is 
against the plaintiff’s claim, must apply unless upon the will and codicil, or one of E 
them, he can show a contrary intention manifested. The word ‘‘then’’ and the 
words ‘‘rest and residue’’ are said by him to manifest such an intention, and 
Choat v. Yeats (10) is cited in support of the proposition, which, I think, however, 
he does not as to the debts establish. The first passage of the will makes the real 
estate liable as equitable assets to the payment of all the debts, which otherwise it 
would not have been. The real estate, however, is not by the word ‘‘then’’ or fF 
otherwise charged primarily or pari passu with the personalty not specifically be- 
queathed, but is only made liable in case of necessity in its usual rank and order. 
So, as to the “‘ready money, securities for money, and moneys in the funds,”’ of 
which the disposition is specific, or in the nature of a specific bequest. These the 
testator could not by law, as against his creditors, exempt from his debts. He 
could not give them except subject to his debts, and the word ‘‘then’’ appears to @ 
me to indicate that only or to show merely that, without meaning to disturb or 
vary the usual order of administration, he recognised the priority of his creditors 
over the objects of his bounty. As to the words ‘‘rest and residue,”’ if they have 
any reference to the debts at all, I think that they do not carry the matter further. 

I find it, at least, impossible to say that the plaintiff has done more than bring 
this point into doubt, if he has done so much, and he must do more before he can H 
ask the court to depart from a general rule. 

My opinion, however, as to the pecuniary legacies given by the will is different. 
To these the specifically bequeathed personalty could not in any order under any 
circumstances be liable, unless made so by special provision for the purpose. The 
will, however, as I read it, recognises these legacies as matters of deduction from 
the ready money, securities for money, and money in the funds. If so, in what I 
order and to what extent? Looking at the whole will, the particular part of it in 
which these legacies are found, and the language of the final bequest to the testator’s 
wife, I am of opinion that there is to be found in the instrument an intention 
manifested that the ‘‘ready money, securities for money, and moneys in the funds,”’ 
should be primarily, if not solely (the amounts, as I understand, render it im- 
material whether primarily or solely), charged with these legacies, and I must 
declare accordingly. The lapsed share of the property thus charged must bear 
its portion, but no more than its portion, of the burthen. [But sce now Adminis- 
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tration of Estates Act, 1925, s. 82, s. 88, Sch. 1: 9 Hatssury’s STATUTES (2nd 
Kidn.) 718.] 

The next question made is as to the meaning of the term ‘‘ready money.’ That 
the will refers to such ready money as there might be at the testator’s death, and 
not merely to such ready money as he had at the date of the will is, I think, plain 
from the nature of the subject, and agreed on all hands. The contention has been 
whether certain sums mentioned in the master’s report do or do not from their 
nature fall under the description of ‘‘ready money.’ 

Upon the £116 12s. cash in the house, there has been and can be no question. 
Clearly, it is ready money. It is, I think, on the other hand, equally clear that 
the debts due to the testator at his death from his agents and other persons, how- 
ever safe, and with whatsoever facility obtainable, were not included under that 
description, with the exception only of the two sums of £6,024 Os. 11d and £16,615 
15s. 1d. The former of these is described in the report as the balance at the 
testator’s death in the hands of Messrs. Hobhouse & Co., the testator’s bankers at 
Bath. The latter is described in the report as the balance due to the testator at 
his death from Messrs. Child & Co., his bankers in London. The argument has 
proceeded on the basis that these two sums were ordinary bankers’ balances on 
banking accounts of the usual description kept in the usual manner, that neither 
of them bore interest, and that in the customary mode it was competent to the 
testator at any moment to have drawn cheques payable to the bearer on demand 
for the whole. He had a residence at Bath, but it seems, none in London or its 


vicinity. 
The main dispute on this part of the case has been whether these two sums 
are to be considered as ‘‘ready money.’’ According to the decision in Carr v. 


Carr (11), they would have passed, or might have passed, under a bequest of debts 
due to the testator. That, I think, is not conclusive against their capacity of 
passing under a bequest of ready money. 

Undoubtedly, an ordinary balance in a banker’s hands is in a sense a debt due 
from him—certainly, he may be sued for it as for a debt. But it may be equally 
true that in a sense it is ready money, and, if that description may in general be 
justly held applicable to it, possible difficulties, not existing here, which may exist 
in other cases, as of a bequest in the same will of the debts due to the testator to 
one person and of his ready money to another without an explanatory context, or 
of interest being allowed by the banker, or of a contract that, unless upon a cer- 
tain notice, the balance should not be reduced below an agreed amount, or of 
acceptances by the banker for the customer, not at maturity at the latter's death, 
or of drafts upon the banker, drawn by the customer, but not at maturity, not 
presented, or not paid, ought not to prevent the court from giving full effect, accora- 
ing to a fair interpretation of the will, to the language which the testator has 
used. The term ‘‘debt,’’ however technically correct, is not colloquially or 
familiarly applied to a balance at a banking-house. No man talks of his banker 
in that character being indebted to him. Men, speaking of such a subject, say 
they have so much at their bankers’ or so much in their bankers’ hands—a mode 
of expression indicating virtual possession rather than that right to which the law 
applies the term chose in action. Again, a man having not enough in his purse 
or in his house to pay a tradesman’s bill for which he is asked, but having a large 
balance at his bankers’, says that he has not so much about him or that he has 
not so much in the house; he does not say that he has not so much ready money. 
Agreeing that this term is applicable to money in the purse or the house, I cannot 
agree that it is confined to money so placed. Money paid into a banking-house in 
the ordinary mode is so paid for the purpose of being not merely safe, but ready as 
well as safe—available upon the instant for any exigency or object which may arise. 
According to a definition of the word ‘‘bank’’ in a book of high character, a bank 





is ‘‘a place where money is laid up to be called for occasionally.’’ It is true, that 


the deposit is one which the banker is not bound to return in specie, i.e, he satisfies 
the engagement if he has always ready for his customer a sum equal to the amount 
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deposited. That, however, I think too thin and narrow a distinction to render 
the banker more in substance than a depositary, though technically a debtor as 
well as a depositary. 

I consider, therefore, these two balances as ready money—a conclusion at which, 
as it differs, though not necessarily from the decision, yet, from an opinion ex- 
pressed in Carr v. Carr (11) by one of our greatest judges, I have arrived, not with- 
out feelings of embarrassment and distrust. But it is my unavoidable duty to 
express and act upon my own opinion in the present case, however slightly I may 
and must estimate it in comparison with that of a man such as Sir W1ntaAm Grant. 
I have the relief, certainly, of considering that the view which I take seems to be 
in accordance with the impression of two eminent judges—I mean Str Jonn Leacu 
and Lorp Lanepatr, M.R., and that the plaintiff has the right of bringing my 
judgment under the review of the Lord Chancellor. 

As to the testator’s securities and funded property, in answer to an observation 
which I made during the argument, it was stated by the plaintift’s counsel that he 
claimed, as part of the residue, so much of them as subsequently to the will, or 
subsequently to the codicil at least, had been acquired by the testator. The point, 
however, was not much argued, and were it, in my judgment, incumbent on me to 
form and act upon an opinion respecting it, I should desire a further and full 
argument upon it. It appears, however, that throughout the cause, from its 
original commencement until after the further directions had been opened in this 
court, all the parties have proceeded under the impression that the testator, in 
bequeathing his securities for money and monies in the funds, meant to bequeath, 
and did bequeath, all such property of either description, as he might have at his 
death, and the decree takes the same view, for though it directs the master, in 
taking the account of the personal estate, to distinguish such part of the testator’s 
estate as, at the respective times of making his will and of his death, consisted of 
leasehold property, yet the immediately succeeding sentence is thus: 


‘‘And it is ordered, that the said master do also distinguish such part of the 
said testator’s estate as at the time of his death consisted of ready money, 
securities for money, and moneys in the funds, from the other parts thereof”’ 


—a direction materially different from that respecting the leasehold estate, and 
though the master is authorised to state any circumstances specially on all or any 
of the inquiries, the decree does not direct him to find what securities for money, 
moneys in the funds, or funded property the testator had at the date of his will 
or of his codicil. The report, accordingly, though possibly furnishing that informa- 
tion indirectly as. to securities for money, does not find or show what, if any, 
moneys in the funds or funded property the testator at either of those dates had. 
Certainly the decree declares the inquiries which it directs to be without prejudice 
to any question as to the construction of the will and codicil, but I must suppose, 
that had the court which pronounced it considered that the bequest of the testator’s 
securities for money and moneys in the funds might, by possible construction, or 
ought to be, confined to such of those particulars as he had at the date of his will 
or of his codicil, the decree would not have contained merely the inquiries which 
it does. I must suppose that the court considered a full answer to those inquiries 
to be all that would be necessary to enable the estate to be administered on the 
further directions. In the circumstances, I do not consider it incumbent on me 
to open, or to treat as otherwise than settled, any question as to the construction 
of these words. But, in directing the estate to be administered, as for these 
reasons I do, upon the footing that the words ‘‘securities for money and moneys 
in the funds’? mean all such securities for money and funded property as the 
testator had at his death, I desire to be understood as not declaring or intimating, 
and, indeed, as not having formed any opinion of my own, whether that is or is 
not the true construction of the will. It will, of course, be competent to the 
plaintiff, if so disposed, to have the decree of the Vice-Chancellor of England and 
my decree, or either of them, re-heard before the Lord Chancellor. 
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In support of the construction as to the fund for paying the debts. and as to the 
meaning of the term ‘‘ready money,”’ for which the plaintiff has contended, it was 
urged by counsel that a different construction, as matters stood when the will was 
made (the lapse having been a subsequent accident), would impute to the testator 
the intention in substance of leaving to his wife neither plate, nor jewels, nor 
residue of any kind. I may, however, in the first place, observe, that I very much 
agree with Srr Tuomas Puumer, when, in Choat v. Yeats (10), he says (1 Jac. & W. 
at p. 104): 


“Tt is always the safest mode of construction to adhere to the words of the 
instrument, without considering either circumstances arising aliunde, or calcu- 
lations that may be made as to the amount of the property, and of the conse- 
quences flowing from any particular interpretation.”’ 


Secondly, I answer, that the plaintiff, if able to obtain, has not obtained for the 
court, and the court does not possess, more than partial and defective information 
respecting the amount and state of the testator’s debts, property, and circum- 
stances, at the date of his will, or at the date of his codicil. If the court could 
under any circumstances act, it has not here the means of acting on any notion 
of what the testator had or owed at either of those periods, or contemplated as the 
probable state of his affairs at his death. 

The costs of the suit of all parties to the present time must be paid out of the 
residuary personal estate, except that so far as the costs have been increased by 
any shares of the property having been assigned or encumbered, that addition to 
the costs must fall wholly on the shares so assigned or encumbered respectively. 

It may be convenient to the Bar to mention that among the cases, besides those 
cited in the argument, at which I have looked, are these: Phillips v. Eastwood (12); 
Browne v. Groombridge (13); Hawley v. Cutts (14); Harcourt v. Morgan (15); Doe 
d. Evans v. Evans (16); Edwards v. Barnes (17); Jones v. Curry (18); Webb v. 
Honnor (19). 


The general residuary legatee appealed on the issue relating to the meaning of 
‘ready money’’ in the will. 


‘ 


Sir Charles Wetherell, Tinney and Lovat for the appellant. 

The Solicitor-General (Sir William Webb Follett), Simpkinson, Bethell, K. 
Parker, Whitmarsh, Koe, Lovat, Willcock, Hall, Boyle, Hood, Whatley, Tripp and 
Pitman for different parties in support of the decree. 

Wigram for the trustees. 


Cur. adv. vult. 


April 22, 1843. LORD LYNDHURST, L.C., read the following judgment.—The 
first question raised by this appeal was whether or not, under the description ‘‘all 
the rest and residue of my ready money,’’ two balances of £6,024 and £16,615, 
which at the time of the testator’s death were standing to his credit at his banker’s, 
passed. 

It is material for the consideration of that question to advert to the frame of 
the will. The testator divides his property into three classes: first, his ready 
money, securities for money, and money in the funds; secondly, his real property ; 
thirdly, his jewels, plate, wine, carriages, and property of that description, goods, 
chattels, and effects. Nothing can be more marked than this division of the 
property, and it seems, therefore, to have been the intention of the testator, under 
the first head, namely, ‘‘all my ready money, securities for money, and money in 
the funds,’’ to include money in whatever shape or form it might present itself. 

There is another view, also, that has struck me with respect to the construction of 
this will, which is this. The testator begins by directing his debts to be paid. 
He then gives very large legacies of stock. ‘This is followed by a disposition of 
pecuniary legacies, to a very considerable amount, of £500 each to several persons, 
making in the whole a pecuniary disposition of many hundreds of pounds. Immedi- 
ately after this pecuniary disposition he says, ‘‘All the rest and residue of my 
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ready money I dispose of,’’ so and so. He seems, therefore, to have considered 
that he had already disposed of a part of his ready money. That part of his ready 
money so disposed of was too large to be considered as money in the house, and he 
seems, therefore, to have considered that under the description of ‘‘ready money”’ 
some other fund must be included, and that fund could only have been the balance 
at his banker’s. I think, therefore, on the frame of the will itself there is reason, 
and strong reason, to conclude that it was the intention of the testator that the 
money at his banker’s should pass. 

The question, therefore, is whether the terms he has used are sufficient for that 
purpose. In construing a will of personal property the terms that are used in the 
will are to be construed according to the ordinary acceptation of language in the 
transactions of mankind, and nobody can doubt that, in the ordinary use of lan- 
guage, money at a banker’s would be considered as ready money. Everybody 
speaks of the sum which he has at his banker’s as money: ‘“‘my money at my 
banker's,’ is a usual mode of expression. And if it is money at the banker’s, it 
is emphatically ready money because it is placed there for the purpose of being 
ready when occasion requires. It is received upon the understanding that it shall 
be so ready. If a man goes to his banker, the money is counted out to him on the 
table. If he sends an order for the money, it is counted out to his servant or the 
person in whose favour that order is made. I consider, therefore, that it is strictly 
ready money according to the ordinary acceptation of those terms among mankind. 
As it appears, therefore, for the reasons I have stated, to have been the intention 
of the testator that these sums should pass under this clause, if the terms which 
he has used are sufficient for that purpose, construing those terms according to 
the ordinary use of language in the transactions of mankind, I am of opinion that 
they would so pass. 

As to the authorities that have been cited, they have been so fully sifted and 
discussed at the Bar, that it is not necessary to enter very minutely into the con- 
sideration of them. The first was Carr v. Carr (11). In that case the testator 
bequeathed to the plaintiff all the debts that should be owing to him, and the 
question was whether, under the description of debts owing to him, the balance at 
his banker’s would pass. Sir WinuiaAm Grant, after some hesitation, was of 
opinion that the balance at the banker’s would pass under the description of a 
debt owing to the testator. He said, and I think he justly said, it is a debt, and 
may be recovered as a debt, and five or six years afterwards in the decision of 
Devaynes v. Noble (20), he held, on the same principle, that the balance at the 
banker’s was a debt due to the party who deposited the money. The money is 
not to be returned in specie; the engagement is to be ready to pay an equal amount 
when called for: and on the same principle, in Sims v. Bond (21), the Court of 
Queen’s Bench, quoting the authority of Devaynes v. Noble (20), decided that it 
was a loan—a debt. Sirk Witii1am Grant, under these circumstances, there being 
a distinct disposition or bequest of debts owing to the testator, this being in point 
of law a debt, and there being nothing to restrain the operation of it or to show a 
contrary intention on the face of that will, decided, after some consideration, that 
the banker’s balance would pass under the description of a debt, and nobody can 
question the correctness of that decision. In the course of his judgment he said 
it would not pass under the description of ready money. That was not necessary 
for the decision, although he founded an argument upon it, but it does not appear 
from anything that he stated upon that occasion, assuming the report to be correct, 
that, if there had been sufficient on the face of the will to manifest an intention 
that the balance at the banker’s should pass under the description of ready money, 
he would not have given effect to it. 

Those are the observations arising out of Carr v. Carr (11), but Vaisey v. Reynolds 
(22), as it appears to me, is directly in point. The circumstances were nearly 
similar—they were, at all events, similar in principle—to those of the present case. 
The testator bequeathed to his wife his book debts, his monies in hand, and his 
stock in trade. To his executors he bequeathed his money upon mortgage or other 
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A security, and money in the funds. Sir Joun Leacu, upon a view of the will, was 
of opinion that it was the intention of the testator, under one or other of these 
descriptions, to dispose of everything that could be considered fairly as money. 
That was the ground and basis of his decision. In no sense, he said, could the 
balance at the banker’s be considered as money on security, but, in a reasonable 
sense, it might be considered as money in hand for it was to be ready when called 

B for. That case, therefore, is a distinct authority for the present decision, for I 
think there is no real difference between money in hand and ready money. 

The remaining case was Taylor v. Taylor (23), before Lorp Lanavate, M.R., in 
which the question arose upon demurrer, and on the ground that a balance at a 
banker’s would, in its ordinary acceptation, be considered as ready money, he 
decided that, in the will before him, it passed under that description. 

C Counsel for the appellant suggested difficulties that might arise in particular 
cases by considering the words ‘‘ready money”’ in a will as embracing the testator’s 
balanee at his banker’s. Those circumstances would deserve to be considered by 
the court for the purpose of forming a conclusion as to what was the intention of 
the testator in the particular case in which they might happen to exist. But in 
the present case there is no such difficulty. The sums in question were balances 

D upon ordinary banking accounts. It does not appear that any interest was payable 
upon them, or that they were subject to any limitation, restriction, or condition 
of any description; nor does it appear that the sums, though large, were larger 
than the average sums usually kept at his banker’s by this very wealthy individual. 
Therefore, it is one of the plainest cases that can be conceived of an ordinary 
deposit at a banker’s, and, considering it as such, I am of opinion, for the reasons 

E I have already stated, that the judgment of the vice-chancellor was correct. 


Appeal dismissed. 


MacCARTHY v. YOUNG 


G [Court or Excurquer (Pollock, C.B., Bramwell, Channell and Wilde, BB.), 
June 22, 1860, January 11, 1861] 


[Reported 6 H. & N. 829; 30 L.J.Ex. 227; 8 L.T. 785; 
9 W.R. 439; 158 E.R. 136] 


Bailment—Gratuitous bailment—Duty of care of bailor—Defect in article lent— 

Injury to servant of batlee—Liability of bailor. 

The defendant having contracted with one P. to pull down a wall belonging 
to him (the defendant) gratuitously allowed P. to use a scaffold which he (the 
defendant) had erected previously. One of the put-logs or cross-supports on 
which the planks of the scaffold rested was rotten, but there was no evidence 
that the defendant knew of this defect. The put-log gave way, and caused 
injury to the plaintiff, who was a labourer employed by P. 

Held: a gratuitous lender was not responsible to the borrower for injuries 
caused by defects in the chattel lent of which defects he was not aware; a 
servant of the borrower was in no better position than his master would have 
been; and, therefore, the defendant was not liable to the plaintiff. 


H 


Notes. Approved: Coughlin v. Gillison, [1895-9] All E.R.Rep. 730. Referred 
to: Indermauer v. Dames, [1861-73] All E.R.Rep. 15. 

As to gratuitous loan for use, see 2 Hauspury’s Laws (8rd Edn.) 109-111; and 
for cases see 8 Dicrest (Repl.) 73, 74. 
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Cases referred to: A 
(1) Blakemore v. Bristol and Exeter Rail. Co. (1858), 8° EB. & B. ey ot 
L.T.0.8. 12; 120 E.R. 885; sub nom. Blackmore v. Bristol and Exeter Rail. 
Co., 27 L.J.Q.B. 167; 4 Jur.N.S. 657; 6 W.R. 336; 3 Digest (Repl.), 78, 


118. 
(2) Coggs v. Bernard (Barnard) (1703), 2 Ld. Raym. 909; Com. 133; 1 Salk. 26; 
3 Salk. 11; Holt, K.B. 13; 92 E.R. 107; 8 Digest (Repl.) 71, 106. B 


Also referred to in argument: 

Southcote v. Stanley (1856), 1 H. & N. 247; 25 L.J.Ex. 339; 27 L.T.0.S. 173; 
156 E.R. 1195; 384 Digest (Repl.) 275, 1948. 

Hutchinson v. Harding (1856), 11 Exch. 561; 25 L.J.Ex. 171; 26 L.T.0.8. 274; 
2 Jur.N.S. 142; 4 W.R. 326; 156 E.R. 954; 5 Digest (Repl.) 1002, 6881. CG 

Hutchinson v. York, Newcastle and Berwick Rail. Co. (1850), 5 Exch. 3438; 
Or ivyi.. 0 (Can, Cas, -d80+-19 L.Jd.Bx:, 206: 15 I MO.8. 230-514 Jur 6a a 
H.R. 150; 84 Digest (Repl.) 274, 1943. 

Knight v.. Fox (1850), 5 Exch. 721; 20 L.d.Ex. 9: 6:1. 7.0:8.. 128-14 Jur..963. 
155 I1.R. 316; 34 Digest (Repl.) 200, 1405. 


Rule Nisi obtained by the defendant to enter the verdict in an action for damages D 
for personal injuries. 

The declaration charged the defendant with undertaking to erect a scaffold, and 
with having so negligently and carelessly done so that the plaintiff, who was law- 
fully working upon it, was exposed to unreasonable risk, and thrown to the ground 
and injured by the scaffold giving way. The defendant pleaded not guilty and that _ 
he did not undertake to erect the scaffold as alleged. iD 

At the trial before Wiupk, B., it was proved that the plaintiff, who was a labourer, 
was employed by one Portlock to pull down the party-wall of a house belonging to 
the defendant; that Portlock said: ‘‘There is the scaffold for you to go to work.’’ 
The scaffold to which the remark applied was erected under the following circum- 
stances. The defendant was a builder, and had purchased a house which he was 
about to pull down; he erected the scaffold in question for his own use, and did use 
it in pulling down the front and back walls of the house; and, on being called upon 
afterwards to pull down the party-wall, he was about to do so when Portlock, who 
was his carpenter, asked for the job, and, accordingly, the defendant entered into a 
written contract with him to pull down the party-wall for £18. The written con- 
tract contained no provision for the use of the scaffold already erected, nor was it 
in any way understood at the time of making such contract that Portlock was to 
have the use of the scaffold; but the defendant was aware of its being used when 
the wall came to be pulled down, and it might be taken that he allowed Portlock the 
use of it gratuitously. One of the put-logs, or cross-supports on which the planks 
of the scaffold rested, turned out to be rotten. ‘There was no evidence that the 
defendant knew of this defect. The put-log gave way, and was the cause of the 
accident for which the action was brought. The plaintiff was thrown to the ground 
and injured. The jury found the defendant guilty of negligence in the original 
construction of the scaffold by reason of the defective put-log, and that the plain- 
tiff’s injury was caused by such negligence. A verdict was entered for the plaintiff 
for £50, the defendant having leave to move to enter the verdict for him. The 
defendant obtained a rule accordingly. 


FE 


Montague Chambers, Q.C. (Tapping with him), for the plaintiff, showed cause 
against the rule. 
T. Jones for the defendant, supported the rule. 
Cur. adv. vult. 


Jan. 11, 1861. WILDE, B., delivered the following judgment of the court.— 
The question that has arisen for this court is whether the defendant is liable in any 
form of action to the plaintiff for what has occurred. The court is of opinion that 
no such liability exists. The scaffold in question was lent by the defendant without 


Ex.] MacCARTHY v. YOUNG (Witpz, B.) 1075 


reward to Portlock, as a ladder, or any tool might have been, to assist him in com- 
pleting the work he had undertaken to perform. The plaintiff was the servant of 
Portlock, and nothing more. So far as the relation of the parties is concerned, it is 
the case of a gratuitous lender for use, on the one hand, and the servant of the 
party to whom the article is lent on the other. In this relation of parties, and in 
the absence of all proof of knowledge by the lender of the defect which created the 
mischief, what are the obligations of the lender towards those to whom the article is 
lent, or by whom it is afterwards used? 

When the case was argued it appeared to the court that the matter was of suffi- 
cient general interest and novelty to make it desirable that time should be taken 
to consider, maturely, the terms of the judgment they were prepared to give. Upon 
consulting the authorities, however, they find that the whole matter has been fully 
considered lately in the Court of Queen’s Bench and an elaborate judgment 
delivered, in which we entirely concur. This makes it unnecessary to do more than 
to refer to the decision in Blakemore v. Bristol and Exeter Rail. Co. (1), which was 
an action for an injury by an insufficient crane lent by the defendant. The court 
laid down the rule of the lender’s responsibility thus (8 I. & B. at pp. 1050, 1051) : 


‘It may, however, we think, be safely laid down, that the duties of the borrower 
and lender are in some degree correlative. The lender must be taken to lend 
for the purpose of a beneficial use by the borrower; the borrower, therefore, is 
not responsible for reasonable wear and tear; but he is for negligence, for mis- 
use, for gross want of skill in the use; above all, for anything which may be 
qualified as legal fraud. So, on the other hand, as the lender lends for bene- 
ficial use, he must be responsible for the defects in the chattel with reference 
to the use for which he knows the loan is accepted, of which he is aware, and 
owing to which directly the borrower is injured.”’ 
Again (ibid. at pp. 1051, 1052) : 

“The principle laid down in Coggs v. Barnard (2), and followed by Lorp 
Kenyon, and Buuuer, J., and by Lorp TENTERDEN in the nisi prius cases cited 
in the note, 1 [SmirH’s] Leapine Cases (4th Edn.) 162, that a gratuitous agent 
or bailee may be responsible for gross negligence or great want of skill, gets 
rid of the objection that might be urged from want of consideration to the 
lender. By the necessarily implied purpose of the loan, a duty is contracted 
towards the borrower not to conceal from him those defects known to the lender, 
which may make the loan perilous or unprofitable to him.’’ 


G It is obvious that, upon the above principles, the defendant would not have been 


liable even to Portlock, to whom the scaffold was lent, if the accident had happened 
to him, inasmuch as the defendant was not aware of the defects in question, and, 
without deciding anything as to the position of the plaintiff, it is plain that at any 
rate he stands in no better position than Portlock would have done. The verdict 
must, therefore, be entered for the defendant. 


Rule absolute. 
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STIKEMAN v. DAWSON 


[ Vice-CHANCELLOR’s Court (Knight-Bruce, V.-C.), February 20, March 5, 1847] 
[Reported 1 De G. & Sm. 90; 4 Ry. & Can. Cas. 585; 

16 L.J.Ch. 205; 9 L.T.0.8. 551; 11 Jur. 214; 63 E.R. 984 | 
Infant—Contract—Fraud—Liability after attaining majority. B 
An infant, however generally for his own sake protected by incapacity from 

binding himself by contract, may be doli capax, in a civil sense and for civil 
purposes, in the view of a court of equity, and may, therefore, commit a fraud 

for the consequence of which he may be made, after his majority, civilly 
answerable. But the notion of charging a man in equity after his majority on 

@ purchase or sale or contract made during his minority merely because, without C 
any false assertion by him, the other party believes he is not a minor on the 
ground that adults only can have such dealings is contrary to principle, is of 
dangerous consequence, and is not established by authority. 


Notes. Considered: Miller v. Blankley (1878), 38 L.T. 527. Referred to: 
Wright v. Leonard (1861), 11 C.B.N.S. 258; Stocks v. Wilson, [1913] 2 K.B. 235; p 
R. Leslie, Lid. v. Shiell, [1914-15] All E.R.Rep. 511. 

As to misrepresentation of his age by an infant, see 21 Hansspury’s Laws (8rd 
Edn.) 148, 149; and for cases see 28 Dicrst (Repl.) 520-528. 


Cases referred to: 
(1) Williams v. East India Co. (1802), 8 East, 192; 102 E.R. 571; 22 Digest 
(Repl.) 85, 145. E 
(2) fh. -v. Burdett (1820), 4 B. & Ald. 95; 1 State Te.N.S. 1; 106 E.R, 87a. 22 
Digest (Repl.) 154, 1400. 
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28 Digest (Repl.) 492, 102. 
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(Repl.) 494, 118. 
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(19) Goode v. Harrison (1821), 5 B. & Ald. 147; 106 F..R. 1147; 36 Digest (Repl.) 

451, 222. 
Also referred to in argument: 

Lord Teynham v. Webb (1751), 2 Ves. Sen. 198; 28 EX.R. 128, L.C.; 28 Digest 
(Repl.) 526, 418. 

Earl of Buckinghamshire v. Drury (1762), 2 Eden, 60; 83 Bro. Parl. Cas. 492; 28 
E.R. 818, H.L.; 28 Digest (Repl.) 521, 381. 
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Bill for a declaration and a decree for the transfer of shares. 

On June 7, 1842, the plaintiffs, Stikeman and Barry, acting as the brokers of the 
Rev. John Hoole, bought in the market, from Messrs. wart and Bell, 45 quarter- 
shares in the Leeds and Manchester Rail. Co. Messrs. Mwart and Bell were acting 
in the transaction as the London agents of Middleton and Barber, sharebrokers of 
Liverpool, and, on June 15, they paid the purchase-money for the 45 quarter-shares 
into Barclay & Co.’s bank to Middleton’s credit, and received the certificate of the 
shares and a transfer (dated June 14) to Mr. Hoole, duly executed by John Kiddell 
Dawson, in whose name the shares were registered in the company’s books. Ewart 
and Bell delivered the certificates and transfer to the plaintiffs, and received the 
purchase-money, of which they apprised Middleton and Barber. Some time after 
this the transfer was, with others, sent by the plaintiffs to their agents at Man- 
chester who delivered them to the secretary of the company for the purpose of being 
registered in the name of Mr. Hoole. By a letter dated Sept. 12, 1842, the secre- 
tary informed Mr. Hoole that he had received notice from Mr. John Dawson, dated 
Liverpool, June 28, 1842, not to register any shares in the name of his son, J. K. 
Dawson, who was under the age of 21 years, and that previous to the receipt of such 
notice J. K. Dawson had been registered in the books of the company for the 45 
quarter-shares, which it appeared Mr. Hoole had purchased. In consequence of 
the difficulties attending the completion of the purchase, the plaintiffs repaid Mr. 
Hoole his purchase-money, and took from him an assignment of all his interest in 
the shares. J. K. Dawson attained the age of 21 years on Sept. 14, 1842. 

The present action was instituted against J. K. Dawson and his father J. Dawson, 
and Messrs. Middleton and Barber. The bill charged that the calls on account of 
sixteen new shares issued in respect of the 45 quarter-shares had been paid by the 
father, and also that the father and son combined to deprive the plaintiffs of the 
shares. ‘The bill prayed that it might be referred to the master to inquire whether 
J. K. Dawson was an infant when he executed the transfer of June 14, 1842; and if 
he should find that J. IK. Dawson was then an infant, that it might be declared that 
such execution was a fraud on Mr. Hoole and the plaintiffs, and that J. K. Dawson 
and all other persons claiming under him might be decreed to execute to the 
plaintiffs a valid transfer of the 45 quarter-shares and of the subsequently allotted 
shares, the plaintiffs offering to pay for the subsequently allotted shares; or, if the 
court should consider the plaintiffs not entitled to such transfer, that it might be 
dcelared that Middleton and Barber had been guilty of a fraud upon the plaintiffs 
and they might be decreed to place the plaintiffs in the same position as to the 45 
quarter-shares and the allotted shares as they would have been in if the transfer to 
Mr. Hoole had been valid, the plaintiffs offering to pay all the calls on the shares 
since June 14, 1842. 

Wigram and Malins for the plaintiffs. 

Bacon and Eddis for the defendants, J. K. Dawson and J. Dawson. 

Russell and J. Baily for the defendants, Middleton and Barber. 

Cur. adv. vult. 

Mar. 5, 1847. KNIGHT-BRUCE, V.-C., delivered a judgment in which he said 
that on the evidence he must dismiss the bill as against Messrs. Middleton & 
Barber, and that it was not established that the conduct of Mr. J. Dawson. the 
father, had been in any respect fraudulent or unfair, and he continued: It has not 
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been contended at the Bar for the plaintiffs that, on the ground of contract or other A 
ground than that of fraud, the title of the shares of the younger Dawson can be 
affected in this suit. The plaintiffs’ counsel have, in argument, properly put their 
case for relief against J. K. Dawson on the ground of fraud only. Did he, then, 
during his minority, commit, in respect of the matters in question, a fraud of such 

a nature as to render him now amenable to this jurisdiction, and so as to entitle 
the plaintiffs to relief on the ground of fraud? That is the simple point between B 
him and the plaintiffs. The fraud imputed to him is not that of making a false 
assertion or any express misrepresentation at all. He made none. The fraud im- 
puted to him is merely that of not disclosing the fact of his minority to Messrs. 
Middleton and Barber—I say to them, because he had not any dealings with the 
plaintiffs or Mr. Hoole, except so far, if at all, as the dealings or communications of 
Messrs. Ewart and Bell, and Messrs. Middleton and Barber, can be considered in QC 
any sense as his dealings and communications. If J. K. Dawson committed any 
fraud otherwise than upon his father, it must be taken to have been a fraud upon 
Messrs. Middleton and Barber; but the state of the record precludes me from con- 
sidering them as accomplices of J. K. Dawson in a fraud upon the plaintiffs and 
Mr. Hoole, nor do I wish to be understood as suggesting that they were. Still, 
fraud and misrepresentation, if any, upon Messrs. Middleton and Barber, may have PD 
been of such a nature and attended by such consequences as to give the plaintiffs a 
title to complain of it effectually against them. Although the imputed fraud is 
that of not disclosing the fact of minority, yet it has been said by the plaintiffs’ 
counsel that a fraudulent suppression or concealment may be, and sometimes is, 
equivalent civilly to a false assertion fraudulently made in express terms. To this 
proposition I accede. But they, moreover, say in effect that the dealings between 
J. K. Dawson and Middleton and Barber were such as from their nature could not 
bind an infant without fraud on his part; that it was his duty to apprise them of his 
minority; that he did not do so; that from the nature of the dealings his omission 

to do so was equivalent to a denial by him of the fact of the minority; and that it 
was a fraud on his part, for which, notwithstanding his minority at the time, he 
was answerable in equity after he had attained his majority. These are, in truth, ] 
the propositions to be tried between him and the plaintiffs, whom I assume, without 
deciding, to be the proper parties to raise them. 

First, the proposition that the dealings between J. K. Dawson and Middleton 
and Barber were not of such a nature as to be capable of binding the infant without 
fraud on his part, is, I suppose, indisputably true. But, secondly, was it his duty, 
as the word is understood in a court of justice, not to enter upon those dealings G 
without mentioning to them his true age? I will, for the present, assume it to 
have been so. It seems to involve an assumption, not only that the probable or 
certain fact of his minority, and likewise its material bearing upon the question of 
his responsibility were known to himself, but, moreover, the broker’s ignorance of 
his minority. Such then being considered to have been his duty, did he commit 
any breach of it? Is such a breach proved against him? The plaintiffs must be H 
understood as contending that it is proved against him on the ground that the 
burden of proof in this matter lies upon him, and the proof, as they say, is absolute. 
But did the burden of proof as to this lie upon him? Generally, it is true, the 
burden of proof lies upon the party who affirms, and not upon the party who denies. 
The rule is not unqualified or without exceptions. Neither criminality nor fraud is 
to be presumed; and though Williams v. Hast India Co. (1) may not go the whole [ 
length of establishing the point of the burden of proof lying upon the plaintiff, it 
may be thought not to be without a bearing upon the subject. The charge against 
J. K. Dawson is of the fraudulent omission to make any disclosure. I am not 
aware of any affirmative evidence against him in support of that charge. 

Assuming it to be not incumbent upon the plaintiffs to advance material and very 
strong testimony in support of it, were they entitled to abstain altogether from 
adducing evidence? It is true that it may be said that a communication, if any, 
from J. K. Dawson to the brokers is a fact more peculiarly within his own know- 
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ledge, of which the burden of proof is, therefore, cast upon him; and this may be 
so, but the fact itself, as already intimated, and indeed is obvious, is immaterial, 
unless it be taken that, independently of any communication from him, the brokers 
neither knew nor had notice he was a minor. The plaintiffs have, indeed, assumed 
throughout that, independently of any communication from J. K. Dawson, the 
brokers did not know and had no notice of his minority. But were they entitled to 
assume it? Is their ignorance of that minority to be presumed unless the contrary 
be shown? Qui cum alio contrahit vel est vel debet esse non ignarus conditionis 
ejus is a maxim of the civil law, as understood by the best commentators, that is, 
‘An sit paterfamilias vel filius, familias, servus vel dominus.’’ JI am not satisfied 
that, as a general rule, the law of England dissents from that. Prima facie it 
appears less probable that a man should believe that which is not than that which 
is, in the absence of any false assertion. Assuming it possible, however, that there 
may be transactions in which the mere fact of a young man engaging himself may 
justify a belief in those with whom he deals that he is not a minor, I think the case 
is not so with regard to transactions of the nature which existed between the brokers 
in question and their unlucky customer. Adolescence is at least as much the age of 
gambling as any other. 

[His Lorpsutp reviewed the evidence, and continued:] Why is the court to 
conclude that the brokers, under the circumstances of such a case as this, did not 
know or believe the truth? Nor, perhaps, will it be out of place here to refer to the 
judgment of a distinguished judge in a well-known criminal case: R. v. Burdett (2). 
It is the language of Lorp TenTEerRDEN, who says (4 B. & Ald. at pp. 161, 162): 


‘A presumption of any fact is properly an inferring of that fact from other facts 
that are known; it is an act of reasoning, and much of human knowledge on all 
subjects is derived from this source. A fact must not be inferred without 
premises that will warrant the inference; but if no fact could thus be ascer- 
tained by inference in a court of law, very few offenders could be brought to 
punishment. In a great portion of trials, as they occur in practice, no direct 
proof that the party accused actually committed the crime, is or can be given; 
the man who is charged with theft is rarely seen to break the house or take the 
goods; and in cases of murder, it rarely happens that the eye of any witness 
sees the fatal blow struck, or the poisonous ingredients poured into the cup. 
In drawing an inference or conclusion from facts proved, regard must always be 
had to the nature of the particular case, and the facility that appears to be 
afforded either of explanation or contradiction. No person is to be required to 
explain or contradict until enough has been proved to warrant a reasonable and 
just conclusion against him in the absence of explanation or contradiction; 
but when such proof has been given, and the nature of the case is such as to 
admit of explanation or contradiction, if the conclusion to which the proof tends 
be untrue, and the accused offers no explanation or contradiction, can human 
reason do otherwise than adopt the conclusion to which the proof tends? The 
premises may lead more or less strongly to the conclusion, and care must be 
taken not to draw the conclusion hastily; but in matters that regard the conduct 
of men, the certainty of mathematical demonstration cannot be required or 
expected.”’ 


Treating Lorp TenTERDEN’s observations as applicable to this case, in which, though 
civil, the charge is that that the minor was guilty of a fraud, it may be asked 
whether the facts proved between him and the plaintiffs do not, in the absence of 
explanation or contradiction, warrant a reasonable and just conclusion that the 
brokers were not unaware of the minority of their youthful-looking townsman, with 
whom they were in the daily habit of dealing—the son, moreover, of a merchant 
of the same town. I am not prepared to say that that did not warrant such a 
conclusion, and I repeat that the question of communication or no communication 
from him to them does not, as I conceive, become material, or arise until their 


ignorance of any such communication has been proved or assumed. As, however, 
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it may be questionable whether it ought to be inferred between these parties that 
during the transaction in question, or any part of them, Messrs. Middleton and 
Barber thought J. K. Dawson under age, or had notice of his minority, I proceed 
to consider the plaintiffs’ contention that on the assumption of the young man’s 
acquaintance with his own minority, and with the law on the subject, and also of 
the brokers’ belief during their dealings with him that he was not a minor, as well 
as his omission to communicate the fact to them that he was a minor, there was a 
fraud on his part, for which, notwithstanding his infancy at the time, he became, or 
was after his majority, and is, answerable in a court of equity. 

This is, as I consider, a question of importance and general interest. The civil 
law defines dolum malum to be omnem calliditatem, fallaciam, machinationem ad 
circumveniendum, fallendum, decipiendum alterum adhibitam. Then Uxp1an 
(Dig. Lib. IV, Tit. iii, 18, 1; 14, 15): 


“Item in cause cognitione versari Labeo ait, ne in pupillum de dodo detur 
actio, nisi forte nomine hereditario conveniatur. Ego arbitror et ex suo dolo 
conveniendum, si proximus pubertati est maxime si locupletior ex hoc factus 
est.”’ 


The Dicust proceeds : 


‘Quid enim, si impenetravit a procuratore petitoris, ut ab eo absolveretur: vel 
si de tutore mentitus, pecuniam accepit: vel alia similia admisit, que non 
magnam machinationem exigunt?”’ 


Then Uubpran: 


“Sed et ex dolo tutoris, si factus est locupletior, puto in eum dandam actionem : 
sicut exceptio datur.”’ 


Unquestionably it is the law of Nngland that an infant, however generally for his 
own sake protected by incapacity from binding himself by contract, may be doli 
capax, in a civil sense and for civil purposes, in the view of a court of equity 
(though I believe only when pubertati proximus), and not, I suppose, at so early an 
age as for criminal purposes, and may, therefore, commit a fraud for the consequence 
of which he may be made, after his majority, civilly answerable in equity. I am 
not speaking of cases in which infants are hable only, or who, if adults, are suable 
at law only in respect of acts done during infancy; but, as far as equity is concerned, 
the practical application of the rule or doctrine to which I have been referring must, 
not seldom, I conceive, be a matter of much difficulty or delicacy, and I agree with 
a learned author who says that: 


‘‘in what cases in particular courts of equity will thus exert themselves, it is not 
easy to determine, nor indeed is the jurisdiction of equity the only jurisdiction 
where difficulties on this subject have arisen, or may arise. Courts of law have 
not been free from them.”’ | 


The capacity of infants to commit crime, their punishment for criminal offencc< 
and their liability civilly for various wrongs not connected in any sense with contracts, 
as for instance, battery and slander, to say nothing of the clear right, in some 
circumstances, to maintain trover against them, are of universal recognition. But 
questions which have not been considered free from difficulty have arisen whether 
or how far persons are civilly liable at law for wrongs or such acts as, if they were 
the acts of adults, would be wrongs, if done during infancy, supposing them to be 
connected with contracts. 

The case of embezzlement by a servant or an apprentice: Bristow v. Eastman 
(3); that of detinue in Mills v. Graham (4); and another in Ronin’s ApripeMent, 
title ‘‘Court de Admiraltie,’’ with respect to an infant master of a ship, are in- 
stances of this kind, in which the objection of minority did not prevail, while in 
other instances, for example, Johnson v. Pye (5), it was ruled that an action of 
deceit would not lie by the false assertion of the defendant when an infant that he 


was of age. The case of Grove v. Neville, mentioned in Johnson v. Pye (5), of the 
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assertion of an infant that a false jewel not belonging to him was a diamond and his 
own; the case of the infant innkeeper in Rouun’s ABRIDGMENT, title ‘‘Actions sur 
Case,’’ and in modern times, Jennings v. Rundall (6), a case of overriding a hired 
mare; Green v. Greenbank (7), a case of exchanging mares where the infant plaintiff 
warranted his mare to be sound, well knowing her to be unsound; are cases in which 
an objection of minority has prevailed. A case also in which an infant was plaintiff 
may be mentioned as tending much in the same direction, the plaintiff having 
recovered though her conduct, if not fraudulent, was very near it or like it. It is 
Seroggam v. Stewardson (8) (3 Keb. 869) : 
‘In trespass by infant, by guardian, the defendant pleads that the plaintiff was 
above sixteen years old, and agreed for sixpence in hand that the defendant 
have licence to take two ounces of her hair, to which the plaintiff demurred; 
and, per curiam, it is no plea, for the infant cannot license, though she may 
agree with the barber to be trimmed. And judgment for the plaintiff.”’ 


The same case is somewhat differently given in Bacon’s ABRIDGMENT: 


“In trespass quare vi et armis insullum fecit, et totum crinem capitis ipsius 
Anne abscidit, the defendant, as to all the trespass preter tonsuram crinis, 
pleads not guilty; and as to that pleads that the plaintiff was of the age of 
sixteen years, and for a certain sum of money licentiavit the defendant duas 
uncias crinis dictee Anne detondere et abscindere. And upon the demurrer to 
this plea the court held that the contract was absolutely void, and consequently 
‘he tonsure unlawful, and gave judgment accordingly for the plaintiff.”’ 


In those instances in which minors succeeded at law, could there have been inter- 
position against them in equity, a jurisdiction generally at least equally considerate 
with courts of law in favour of infants? Fraud certainly is odious, and is to be 
repressed, but neither is protection to be withheld from the imbecility of youth. 
Is not allowance to be made for its exposure and obnoxiousness to influence, tempta- 
tion, and seduction? For, especially in cases requiring legal knowledge, very young 
men may be seduced into the commission of fraud. Lorp Expon, in Jackson v. 
Hobhouse (9), with reference to the case of a married woman, who may also commit 
fraud, glances at the possibility of the husband compelling his wife to join him in 
a fraud, and may not some consideration be had for a boy taken in the toils of 
designing and experienced men of mature age? By the last sentence, I do not wish 
to be understood as deciding or as referring to the present matter, as to which, 
though I do not say that the whole account given, whether accurate or inaccurate, 
by the young man in his account of the commencement and progress and nature 
of the connection between him and Middleton and Barber is in evidence against 
the plaintiffs, yet I cannot but say that the bill might have been amended after the 
answer, and that with such an answer before the plaintiffs, they have only adduced 
the evidence which they have. The story told by the answer is in substance that 

eg man had unhappily committed himself so far as to abuse the confidence 

{ o dss father to whom he was cash-keeper, and to misapply some sums not of very 
inconsiderable amount belonging to his father. The son was anxious to make good 
that loss, and in this way. Having met Mr. Cobb, clerk of Middleton and Barber, 
and afterwards Mr. Middleton, at the office of Mr. Surridge (through whom the 
defalcation took place), the young man was struck by Mr. Cobb representing that 
he had heard of the probability of large profits being derived from gambling (or, 
what is the same thing, speculating) in shares in public undertakings, and upon 
these representations, with a view to deliver himself from his difficulties, he engaged 
in a series of transactions which ended in a manner that scarcely required inspira- 
tion to foretell. If this statement is substantially true, so far as it agrees with 
Middleton and Barber's representation of the matter, if Mr. Rodrick’s [a witness] 
description of the young man’s personal appearance is substantially accurate, and if 
Middleton and Barber, knowing, as it was probable they did, that the boy had a 
father living at Liverpool, allowed him to engage in such dealings, and to contract 
the debt without making a communication to the father, or asking a question of 
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him (and no such communication appears to have been made), it may be difficult 
to account satisfactorily for the conduct of Middleton and Barber, and I think it as 
difficult to think it likely that they should have been defrauded by the lad. If the 
brokers and their adventurous young principal were not on equal terms, there 
appears little difficulty in the way of saying who was probably the weaker party. 

Apart, however, from any peculiarity of circumstances, the plaintiffs seem sub- 
stantially to contend for not less than this general proposition—that, if a minor 
deals in a matter of contract with a person who, having no notice of his minority, 
does, without any representation to him on the subject, believe the minor to be of 
full age, the minor is, after majority at least, answerable in equity to that person 
for the contract or the consequence, or is liable to be compelled to restore him to 
his original position. Not referring, as I do not refer, to any case where the law 
permits infants to contract, or to any case where the point is purely legal, I am not 
aware that such a proposition is founded on principle, or supported by the authori- 
ties which bind the court. It seems to me full of danger and evil, as was said at 
law in a case which has been mentioned (Johnson v. Pye (5), 1 Sid. 258) where it 
was held that an action of deceit would not lie on the assertion of a minor that he 
was of full age; and there seems a great deal of practical good sense as well as good 
law in it. Clarke v. Cobley (10), was clearly, I think, decided correctly; nor do I 
doubt that the decisions in Watts v. Creswell (11), and Savage v. Foster (12), were 
required by the peculiar circumstances of those cases. In the latter case Mr. and 
Mrs. Foster might have barred their title by a fine, and it was, I suppose, considered 
that she did not commit a fraud under the husband’s influence. 

In Watts v. Creswell (11) the minor must be supposed to be considered as not 
having acted under his father’s control, and in each of the cases the contract seems 
to have been of the most gross description—so gross as perhaps to have been 
obnoxious to criminal proceedings. Lorp Cowpsr says, in Watts v. Creswell (11): 
‘If he was made a party to the deed and sealed it, yet that would not bind him.”’ 
Here, perhaps, it may not be quite out of place to remember Lorp Harpwicxk’s 
remarks on the difference between the disability of infants and married women, 
which he made in Hearle v. Greenbank (13). Of Esron v. Nicholas (14), decided by 
Lorp Kina, I may, perhaps, be allowed to say that the report in 2 Eq. Cas. Abr. 488, 
does not appear satisfactory. I venture to think that that case, as there stated, 
affords no sufficient foundation for the decree that was made, and I may possibly 
be permitted to say the same of the case as it appears in the registrar’s book, which, 
however, does not give the pleadings nor show what the evidence was; nor probably 
without an examination of the proofs and pleadings is it possible to form a just 
opinion of Lorp Kina’s decree, which gave no costs. I collect, therefore, that the 
lease was made three or four years before the defendant’s majority, and that his age 
had not been misrepresented to the plaintiff, but was known from the beginning. 
Perhaps it might have been true that the defendant had fraudulently represented 
himself to the plaintiff as able to grant the lease, or that the defendant at or after 
his majority had received a fine or its value. Upon the decision in Cory v. Gertcken 
(15), and the doctrine in Overton v. Bannister (16), by two judges of great weight 
and consideration, I think it not necessary to express, and I do not intimate, any 
opinion. Fach of them is distinguishable from the present case. By neither of 
them, nor by Ex parte Watson (17) and Belton v. Hodges (18), is it, as I conceive, 
rendered incumbent on me to give to the present plaintiffs their decree against 
J. K. Dawson. Hx parte Watson (17), the case in bankruptcy to which reference 
was particularly made in Belton v. Hodges (18), a case that occurred more than 
twenty years after in the Court of Common Pleas, is reported by Mr. Vesry ex 
relatione. It is not very well done, though probably not inaccurately. I have read 
the original affidavits on which the petition was heard. By declining to supersede 
the commission Lorp Enpon did not prevent the petitioner from disputing its 
validity at law, nor does there appear reason to suppose that Lorp ELpon was asked 
or would have consented to interfere against the petitioner for the purpose of 
enforcing against him submission to the bankruptcy. 
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Goode v. Harrison (19) may be thought a remarkable case; but, if not opposing, 
I am sure it does not support the plaintiffs’ contention against the younger 
Dawson. If that action had been by an unpaid vendor for goods supplied in 1818, 
which was, I suppose, the date of the report, and not by a vendor of goods sold 
more than six months after the vendor’s majority, the case being, in all other 
respects, as stated, could there have been judgment against Bennion at law? And 
if there could not, would there have been any title to relief against him in equity ? 
In my opinion, I repeat, the notion of charging a man in equity after his majority 
on a purchase, or sale, or contract, made during his minority, merely because, with- 
out any false assertion by him, the other party believes he is not a minor, and 
believes it on the ground that adults themselves can only have such dealings, is 
contrary to principle, and is of dangerous consequence, and is not established by 
authority. There may be, indeed, a want of delicacy or propriety in the conduct of 
a young man of twenty buying a picture or a statue, on credit, without mentioning 
his age, but that can only be on the notion that such conduct is not prohibited. 
Laws cannot vindicate every deflexion from propriety, and it must be preferable 
that men of full age, in or out of trade, should sometimes suffer for acts of careless- 
ness than that there should be given an obvious facility and plain encouragement 
to minors to be their own destroyers and to others to make them their prey, which 
would be afforded by the rule that mutual silence, with an appearance of manhood, 
should expose a boy, on the ground of fraud, to be affected after his majority with 
the consequence of the most rash and foolish conduct, and the liability to restore 
money wasted in childish extravagance. 

In the cause now before the court, J. K. Dawson’s legal title is sought to be taken 
from him, on the ground of a sale during his infancy, in respect of which he has not 
received the purchase-money. There seems reason to believe that the purchase- 
money went into the hands of Middleton and Barber towards satisfying a pecuniary 
demand of great amount they alleged to have against him, but in respect of which 
it is possible, if not certain, that he could not have been sued; and any relief 
against Middleton and Barber cannot be given in this suit, constituted as it is. 
Their right was and is to be dismissed from it. Upon the whole, if it be assumed 
that from the beginning to the end of the year 1842, Mr. Hoole and Ewart and Bell 
believed J. K. Dawson to be of full age (and there is no reason to suspect the 
contrary), the case is still not one in which, either on principle or on authority, the 
court ought, in my opinion, to pronounce that fraud has been committed by him, 
in respect of which relief in equity should be given against him. It follows that I 
must think it unnecessary for the purposes of the question of relief to decide whether 
the father has any lien on the shares or any interest in them. Without determining 
that point, I conceive the bill ought to be dismissed against the Dawsons, with 
costs as to the father, without costs as to the son, and without prejudice to any 
action, or any other suit. 


Bill dismissed. 
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DOWELL v. DEW AND ANOTHER 


[ Vicr-CHANCELLOR’s Court (Knight-Bruce, V.-C.), March 7, 8, 1842] 


[Reported 1 Y. & C.Ch. Cas. 845: 12 L.J.Ch. 158; 62 E.R. 918] 


[Lord CHanceLLor’s Court (Lord Lyndhurst, L.C.), June 7, 8, 12, 22, 1842, 
January 17, 1843] 


[Reported 12 L.J.Ch. 164; 7 Jur. 117] 


Contract—Conclusion—Contract signed by one party—Subsequently accepted 
and acted on by other party—Renewal of lease—Undertaking to grant new 
lease on expiration of existing lease—No new lease executed—LLessee con- 
tinuing in occupation. 

To establish the validity of an agreement, it is not necessary to show that 
it was binding on both parties at the time of its being made. It is sufficient 
if an agreement signed by one party be afterwards accepted and acted on by 
the other. 

Accordingly, where a lessor signed and gave to the lessee at his request an 
undertaking to grant him a new lease on the expiration of the existing lease on 
the same terms and for the same period as the existing lease, and the lessee 
continued to occupy and cultivate the land after the end of the existing lease, 
but no lease was executed, 

Held: there was an enforceable contract which, the lessor having died, 
was binding on her estate. 


Landlord and Tenant—Agreement for lease—Renewal of existing lease—Power 
under settlement to lease in possession—Agreement made within reasonable 
time before expiration of old lease—Compliance with terms of power. 
Under a settlement a lessor had power to lease in possession, but not in 

reversion. The lessor entered into an agreement between herself and the 
lessee a short period before the expiration of an existing lease for a renewal 
of the lease upon the same terms as before. 

Held: the lapse of time between the agreement and the expiration of the 
old lease being in the circumstances of the case reasonable and the terms of 
the agreement being in compliance with the still subsisting power in the settle- 
ment, the agreement was valid and enforceable by the court. 

Landlord and Tenant—Covenant—Covenant not to assign without consent— 
Breach—Waiver—Breach not continuing breach. 

An assignment of a lease in breach of a covenant not to assign except by 
licence is not a continuing breach, but a breach committed once and for all, 
and, therefore, it can be waived by the acceptance by the landlord of the 
assignee as tenant. 


Landlord and Tenant—Lease—Agricultural lease—Forfeiture—Lack of repair— 
Improper cultivation—Strict interpretation not to be put on covenants. 
Per Knicut-Bruce, V.-C.: It is a very old principle of law, on a claim by 
a landlord for the forfeiture of an agricultural lease, that unimportant matters 
of want of repair and of improper cultivation should be disregarded. In these 
cases the court must make reasonable allowance and not put too strict and 
precise an interpretation on the covenants relating to these matters. If the 
repairs and management of a farm were to be viewed in a strict and literal 
manner, there would be endless war between landlord and tenant. 


Notes. Distinguished: Purchase v. Lichfield Brewery Co., [1915] 1 K.B. 184. 
Applied: Curtis Moffat v. Wheeler, [1929] 2 Ch. 224. Referred to: Buckland v. 
Papillon (1866), L.R. 1 iq. 477; Gas Light and Coke Co. v. Towse (1887), 85 Ch.D. 
519. 

As to forming a contract, see Haussury’s Laws (8rd Edn.), vol. 8, p. 69 et seq. ; 
as to renewal of leases and covenants against assignment, see ibid., vol. 23, pp. 


A 


H 
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A 625-629, 629-637; as to powers to lease, see ibid., vol. 30, pp. 220-226; and as to 
agricultural tenancies, see ibid., vol. 1, p. 255 et seq. Jor cases see 12 Dicrst 
(Repl.) 53 et seq.; 81 Dicust (Repl.) 66 et seq., 122, 123; 40 Dicust (Repl.) 771 
et seq., and 2 Diaest (Repl.) 7 et seq., respectively. 


Cases referred to: 
(1) Harnett v. Yielding (1805), 2 Sch. & Lef. 549; 40 Digest (Repl.) 779, 4.96. 
B (2) Martin v. Mitchell, Martin v. Peile (1820), 2 Jac. & W. 413; 37 E.R. 685; 
44 Digest (Repl.) 50, 360. 
(3) Shannon v. Bradstreet (1803), 1 Sch. & Lef. 52; 40 Digest (Repl.) 772, *494. 


Also referred to in argument : 
Walton v. Stamford (1692), 2 Vern. 279. 
Robertson v. St. John (1786), 2 Bro.C.C. 140; 29 E.R. 81, L.C.; 31 Digest 
C (Repl.) 84, 2359. 
Crosbie v. Tooke (1888), 1 My. & K. 481; 1 Mont. & A. 215, n.; 2 L.J.Ch. 83; 39 
E.R. 745, L.C.; 80 Digest (Repl.) 423, 659. 
Morgan v. Rhodes (1834), 1 My. & K. 485; 1 Mont. & A. 214; 89 E.R. 746, L.C.; 
30 Digest (Repl.) 4238, 660. 
Flood v. Finlay (1811), 2 Ball & B. 9; 80 Digest (Repl.) 486, *250. 
D Weatherall v. Geering (1806), 12 Ves. 504; 83 E.R. 191; 31 Digest (Repl.) 410, 
5395. 
Buckland v. Hall (1808), 8 Ves. 92; 82 E.R. 287, L.C.; 80 Digest (Repl.) 436, 
782. 
Morphett v. Jones (1818), 1 Wils. Ch. 100; 1 Swan. 172; 87 E.R. 45; 30 Digest 
E (Repl.) 406, 497. 
Doe d. Potter v. Archer (1796), 1 Bos. & P. 581; 126 E.R. 1049; 40 Digest (Repl.) 
829, 3055. 
Luffkin v. Nunn (1805), 1 Bos. & P.N.R. 163; 127 E.R. 422; sub nom. Doe d. 
Nunn v. Lufkin, 4 Kast 221; 1 Smith, K.B. 90; sub nom. Lufkin v. Nunn, 


11 Ves. 170. 
r Richardson v. Evans (1818), 8 Madd. 218; 56 E.R. 490; 31 Digest (Repl.) 429, 
5560. 


Francis v. Wigzell (1816), 1 Madd. 258. 
Aylett v. Ashton (1835), 1 My. & Cr. 105; 5 L.J.Ch. 71; 40 E.R. 316; 30 Digest 
(Repl.) 451, 916. 
Wills v. Stradling (1797), 3 Ves. 878; 30 E.R. 1068, L.C.; 380 Digest (Repl.) 
409, 533. 
G Savage v. Carroll (1810), 1 Ball & B. 265; 20 Digest (Repl.) 477, #325. 
Hill v. Barclay (1811), 18 Ves. 56; 34 E.R. 238, L.C.; 30 Digest (Repl.) 428, 
re. 
Doe d. Ellis and Medwin v. Sandham (1787), 1 Term Rep. 705; 99 E.R. 1832; 
subsequent proceedings, sub nom. Medwin v. Sandham (1789), 8 Swan. 685; 
40 Digest (Repl.) 784, 2678. 
H Mortlock v. Buller (1804) , 10 Ves. 292; 82 E.R. 857, L.C.; 44 Digest (Repl.) 7, 19. 


Appeal from a decree made by Knicut-Brucr, V.-C., on a bill for a declaration, 
specific performance of an agreement to grant a lease, and an injunction. 
By indentures of settlement, dated July 23 and 24, 1819, and made previously to 
the marriage of Thomas Tyringham Bernard and Sophia Charlotte, his wife, certain 
J freehold estates, including the Clifford Court Farm, all of which were the property 
of Mrs. Bernard, were conveyed to the use of trustees for the separate use of Mrs. 
Bernard for her life, with remainder to trustees for a term of 150 years, with 
remainder to the use of Mr. Bernard for his life, with remainder to trustees to 
preserve, etc., with remainder to trustees for the term of 700 years, with remainder 
to the first son of the marriage in tail male, with divers remainders over. The 
trusts of the terms were for raising maintenance and portions for younger children. 
The settlement contained a proviso that it should be lawful for Sophia Charlotte, 
during her life, and after her decease for Thomas Tyringham Bernard during his 
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lite, and after the decease of the survivor of them, for the person or persons who 
under or by virtue of the limitations thereinbefore contained should for the time 
being be entitled to the first estate of freehold or inheritance in the said heredita- 
ments, in case such persons should be of full age, but if not, then for the guardian 
or guardians of such persons, to demise or lease all or any part or parts of the 
hereditaments expressed to be thereby granted and released, with the appurten- 
ances, for any term of years not exceeding 21 years in possession, but not reversion, 
remainder, or expectancy, or by way of future interest, and so that upon every 
such lease there should be reserved and made payable the best and most improved 
yearly rent that could be reasonably had for the same, without taking any sum of 
money or other thing by way of fine, premium, or foregift for the making thereof, 
and so that in every such lease there should be contained a condition of re-entry 
on the non-payment of the rent to be thereby reserved by the space of 21 days 
next after the same should become due and payable, and so that the lessee to whom 
such lease should be made should seal and deliver a counterpart of such lease, and 
so that no lessee should be authorised to commit waste or exempted from punish- 
ment for committing waste. 

The marriage took effect, and there were children of the marriage, David William 
Bernard being the eldest son. By an indenture dated Feb. 8, 1823, and made 
between Sophia Charlotte Bernard, of the first part, Thomas Tyringham Bernard, 
of the second part, and William Dowell, of the third part, it was witnessed, that, 
in consideration of the rents thereinafter reserved and the covenants thereinafter 
contained on the part of the lessee, Sophia Charlotte Bernard, by virtue and in 
exercise of the power given to her for that purpose by the indenture of July 24, 
1819, and of all other powers, etc., and with the privity and approbation of Thomas 
Tyringham Bernard, did demise, lease, and let, and Thomas Tyringham Bernard 
did let and confirm to William Dowell, his executors, and administrators, all that 
Clifford Court Farm, to hold the same, with the appurtenances, unto William 
Dowell, his executors and administrators, for the term of fourteen years, to be 
computed from I’eb. 2 then instant, at the yearly rent of £525, deducting land-tax 
and a chief-rent of £15 per annum, provided always that if the rent should be 
unpaid for the space of 21 days, or if William Dowell, his executors, administrators, 
or assigns, should at any time or times during the continuance of the demise, 
assign, transfer, set over, underlet, or otherwise part with the indenture or the 
premises thereby demised, or any part thereof, except certain cottages with their 
appurtenances, to any person or persons whomsoever, without the special licence 
and consent of the person or persons for the time being entitled to the next and 
immediate reversion or remainder in the demised premises first had and obtained 
in writing under hand and seal, or if William Dowell, his executors, or adminis- 
trators, occupiers of the demised premises, or any part thereof, except the said 
cottage, should at any time during the continuance of the demise commit any act 
or acts of bankruptcy wherein a valid commission or commissions of bankrupt 
should be sued and prosecuted, or if the then present lease or the tenant’s term 
and interest in the demised premises or any part thereof should be taken or seised 
under or by virtue of any execution, or warrant, or process in the nature thereof, 
or should otherwise become legally assignable or saleable, without such consent as 
aforesaid, or if William Dowell, his executors, administrators, or assigns, should 
not in all things well and truly observe, perform, fulfil, and keep all and every the 
covenants, conditions, stipulations, and agreements therein expressed and con- 
tained on the lessee’s part to be observed, performed, fulfilled, and kept, then or 
in any or either of the said cases, and at any time thereafter, it should be lawful 
for the person or persons for the time being entitled to such next and immediate 
reversion and remainder as aforesaid, into and upon the said demised premises 
or any part thereof, in the name of the whole, wholly to re-enter in forfeiture of the 
lease. The lease then contained covenants by the lessee for payment of rent and 
taxes, for the cultivation of the lands according to the custom of the country, and 


for keeping the premises in repair. 





— 
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William Dowell executed a counterpart of this lease, and entered into the occu- 
pation of the premises. He died on Mar. 15, 1882, having made his will, dated 
July 28, 1825, whereby he bequeathed all his farms and effects to his son John 
Dowell, whom he appointed sole executor of his will. John Dowell proved the 
will, and entered into possession and occupation of the premises. In 1832 Mr. 
Bernard, who was a partner in the house of Duckett, Morland & Co., became bank- 
rupt with his co-partners. In 1835 John Dowell, in contemplation of his lease 
expiring, and with the intention, as stated by Mr. Bernard, who was examined as 
a witness for the plaintiff, of laying down part of the farm in grass, applied to 
Mr. and Mrs. Bernard for a renewal of the lease, upon which he received the 
following undertaking in writing, signed by Mr. and Mrs. Bernard, and dated 
July 27, 1835: 


“Mr. John Dowell, as you have expressed a wish to continue in the occupa- 
tion of our farm at Clifford Court, we will undertake to grant you a lease on 
the same terms as the last, for a period of 14 years, when the present lease 
expires; and we hope you may live long enough to renew it at a future period.”’ 


No new lease was executed in pursuance of this memorandum, but John Dowell 
continued in occupation of the premises beyond the expiration of the original lease, 
which took place on Feb. 2, 1837, and the death of Mrs. Bernard, which took 
place on May 15, 1837, until he relinquished such occupation in favour of his 
brother, the plaintiff, in July, 1837. 

In July, 1838, the assignees under Mr. Bernard’s bankruptcy caused the life- 
interest of the bankrupt in the estates comprised in the settlement of July, 1819, 
to be put up to auction, when the defendant Dew was declared the purchaser. 
This purchase was completed by conveyance in May, 1839. In the particulars 
and conditions of sale which were circulated on the occasion of the auction the 
farm occupied by the plaintiff was described as being in his occupation under an 
agreement for a lease of 14 years from Feb. 2, 1837, at a rent of £525 per annum, 
from which land-tax was to be deducted, and subject, among other annual out- 
goings, to a chief rent of £15. In June, 1839, the defendant Dew served the 
plaintiff with notice to quit the farm. This the latter refused to do on the ground 
of having a good equitable title to the premises under the memorandum of July 
27, 1835, which had been given to his brother. He, however, in order to strengthen 
his title, took a release from his brother, dated Aug. 29, 1889, of all his brother’s 
interest in the farm under or by virtue of that memorandum. Ultimately, he filed 
the present bill, to which David William Bernard was made a defendant, praying a 
declaration that the plaintiff was entitled to occupy the premises for the term of 14 
years from Feb. 2, 1837, upon the terms contained in the lease, for the specific 
performance of the agreement of July, 1835, and for a perpetual injunction to 
restrain proceedings at law to recover the premises from the plaintiff. 

The defendant Dew, by his answer, insisted principally on the following points: 
(i) That the undertaking of July 27, 1835, did not amount to a contract as the 
same was merely voluntary, but that, even if it had been made for valuable 
consideration, it would have been inoperative, except as to the separate estate 
of Mrs. Bernard during the joint lives of herself and her husband, she being a 
married woman and her husband having become bankrupt; (ii) that the transfer 
of John Dowell’s interest and the delivery of the possession of the premises by 
him to the plaintiff were made without the consent in writing, or otherwise, of the 
assignees of Bernard, and without any subsequent confirmation on their part, and 
that, if such assignees had been under any obligation to grant a lease to John 
Dowell upon the terms mentioned in the undertaking of July, 1835, which the 
defendant submitted was not the case, such transfer and delivery were a direct 
violation of one of the covenants to be contained in such lease; (ili) that the rent 
of £525 was not the best and most improved yearly rent which could at the ex- 
piration of the lease of February, 1823, be had or gotten for the premises; (iv) that 
the plaintiff had not, since he had been in possession of the premises, duly kept 
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the covenants of the lease of February, 1823, more particularly the covenants 
for repairs and good husbandry, according to the custom of the country; and 
(v) (in denial of allegations in the bill), that no sums of money had been expended 
by John Dowell on the farm since 1835, which would not have been expended by a 
tenant occupying merely from year to year. 

Russell and Parry for the plaintiff. 

Simpkinson, James & Bayley for the defendant. 


KNIGHT-BRUCE, Y.-C.—The first question to be considered is whether the 
plaintift’s case fails on the ground of the coverture of Mrs. Bernard, who was a 
married woman when she signed the agreement in question, and during the re- 
mainder of her life. I think this circumstance not material as the case stands. 
She was tenant for her life, or for the joint lives of herself and her husband, for 
her separate use, with or without power of alienation, but with the power of leasing 
in question, which legally, at least, was not a power annexed to the life estate. 
[In any case this matter ig of no practical importance now for, since the Law 
Reform (Married Women and Tortfeasors) Act, 1935, s. 1, a married woman has 
been capable of acquiring, holding, and disposing of, any property as if she were a 
feme sole. | 

It is then argued that there was no consideration for this agreement—that it was 
merely nudum pactum. It is not, however, considered requisite in thig court 
that an agreement should at the time be binding on both parties. It is sufficient 
if an agreement signed by one party be afterwards accepted and acted on by the 
other. The agreement in this case was to demise for a certain rent to be paid, and 
under certain covenants to be entered into and performed. If Mrs. Bernard had 
died before the time at which a lease under the agreement could with propriety 
have been granted, the agreement possibly could never have been carried into 
effect. In point of fact, however, she did not do go. The old lease, the expiration 
of which was a preliminary to the commencement of the new demise, expired in 
February, 1837. Mrs. Bernard lived more than three months afterwards. The 
tenant under that agreement was in possession under the former lease at the date 
of the agreement, and continued in possession in that character up to the time 
of the expiration of the old lease. From that time his possession was only refer- 
able to the new agreement, and without laying too much stress on those acts 
done on the farm between the agreement and the death of Mrs. Bernard, which 
are proved to have been done solely with reference to the new agreement and by 
reason of it, it is sufficient to say that this agreement was in part performed by 
the continuance of the possession of the tenant after the expiration of the old lease 
until the death of Mrs. Bernard, and at the time of her death she was in a con- 
dition to enforce the performance of the agreement in equity against him by 
reason of that part performance. The continued possession was, it may be added, 
at no unimportant period of the year for a farmer, between Candlemas and the 
middle of May, at which period Mrs. Bernard’s death happened. I think, there- 
fore, that this forms no objection to the plaintiff’s case. 

It is then said that the contract was future in its nature and the prohibiton 
against reversionary leases and the authority of Harnett v. Yielding (1) are cited 
in support of that argument. To Harnett v. Yielding (1) I entirely accede. The 
decision there did not depend on the question of the agreement having been a 
fraud on the power, and would have been equally right if that ingredient had not 
formed part of the case, but even if that circumstance had been the main founda- 
tion of the decision, I should have thought the present case not affected by it. 
In Harnett v. Yielding (1) there were two agreements. The first was for renewal 
at any time on request during the life of the tenant for life; and the second, on 
which the bill seems mainly to have proceeded, was one, as I have always con- 
sidered the report, utterly unintelligible in its nature. In the present case a lease 
for 14 years of a large farm was to expire at Candlemas, 1837. In the summer of 
1835, it being obviously material to the tenant to know what he was to do both 
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with respect to his mode of treating the farm and with respect to the disposition 
of himself and his capital after the expiration of the term, and it being equally 
material to the landlady to know how she was to stand with respect to her farm 
after the termination of the lease in February, 1837, the agreement was made for 
a renewed lease at the old rent after the expiration of the term. There is nothing 
to impeach the fairness of the agreement, and admitting, for the purpose of the 
argument, the rent to have been sufficient in the spring of 1887 and the covenants 
proper, I do not see any rational ground upon which such a contract ought to fail. 
I think the lapse of time between the agreement and the expiration of the old lease 
nothing beyond that which is ordinary and reasonable. Therefore, supposing the 
rent and covenants sufficient, and supposing no act to have been done in material 
contravention of the settlement, but that all things in other respects had remained 
the same, and that this bill had been a bill by John Dowell, the original tenant, 
no effectual resistance to the relief sought could, in my judgment, have been 
offered. 

[His Lorpsuip dealt with two questions of fact which do not call for report, and 
continued :] The next question is whether the lease which was agreed to be granted 
was conformable to the power. Of course, if it was not conformable to the power, 
it would be useless and improper to grant any relief. It is another question how 
the court is to arrive at the conclusion whether it was or was not conformable to 
the power. JI do not understand that the answer raises any issue with regard to 
the sufficiency of the covenants, and, therefore, for the purpose of this suit at 
present I must take it for granted that there is no such objection, not, however, 
meaning to preclude the landlord from raising any such question hereafter, if he 
thinks fit. As to the rent, it is obvious that, in a case of difficulty, this is a ques- 
tion which, from its nature, cannot be very satisfactorily discussed and considered 
by a judge in equity without the assistance of a jury or the opportunity of seeing 
and hearing the witnesses. [His Lorpsuip, having discussed the evidence, said 
that he must send this matter to a jury.]| 

We come next to consider whether the acts done have amounted to that which 
would have been a forfeiture of the lease, if a lease had been granted. It is, of 
eourse, plain, if this court were satisfied that the lease, if granted, would have 
been forfeited by breaches of covenant, that it would be impossible to direct such 
a lease to be granted. It is another question how the court is to arrive at that 
satisfaction. Not to consume too much time in delivering the reasons which I 
feel it my duty, to some extent, to deliver on this part of the case, I may very 
shortly dispose of one head of breaches of covenant—namely, the allegations of 
want of repairs and of improper cultivation. The evidence on the part of the 
plaintiff on this subject would, if unmet, be sufficient to show that the farm had 
been properly treated and conducted. On the other hand, there is strong evidence 
on the part of the landlord, going into more particulars, the other way. The 
observations, however, that I have made as to the danger and difficulty of deciding 
in a court of equity finally on the notion which the court may entertain of the 
effect of conflicting written evidence as to the sufficiency of rent bear with much 
more strength on the question, whether this court is in a condition satisfactorily 
to decide on the repairs and management. 

An obvious observation is this, that, if the particulars of the repairs and manage- 
ment of a farm were to be viewed in a strict and literal manner, there would be 
endless war throughout the country between landlord and tenant. No tenant could 
hold a farm in safety. It has been a very old principle of the law to disregard 
unimportant matters of waste. When Lorp Enpon was in the Common Pleas an 
application, if I recollect right, was made to that court in an action of waste in 
which there was a verdict, I think with a farthing damages, to convert the judg- 
ment into a judgment for the defendant. Lorp Expon was very much struck with 
it, and at first objected, but he was satisfied by old authorities that that had always 
been the course. It is also a mode of viewing the subject which juries take still 
more largely—in some cases perhaps too largely, in others not unwholesomely for 
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justice, for if, according to a literal interpretation of strict covenants, a tenant was 
to be ejected for a foul turnip-field, an unhinged gate, a broken shutter, or small 
matters of that description which frequently occur on the best-managed farms, 
there would scarcely be a lease in existence throughout the kingdom. It is neces- 
sary that in these cases juries and judges should make a reasonable allowance, and 
not put too strict and precise an interpretation on such covenants. There is the 
evidence of surveyors. When I began to read a catalogue of defects given by one 
at least of these gentlemen I was struck with its apparent bulk, but when I came 
to the conclusion of the list, I found that the summing-up was about £280. It is, 
however, not new. No man who has ever been a householder or landholder is a 
Stranger to this kind of operation. An occupier of a house or a farm may be con- 
Stantly laying out money upon it, allowing no seeming want of repair to go un- 
remedied, fancying the property to be in the best order and condition, but let a 
Surveyor be called in as to the state of repairs and a thick volume of defects in 
and out of the house will be the probable result. I do not, I confess, pay any 
very great attention to the list of dilapidations which is given by the surveyors 
here. That is, however, a matter which may most properly be submitted to a 
jury, and to a jury it must go. I feel myself utterly unable, on the evidence, to 
decide as to their extent, or materiality, or immateriality. 

The only remaining question, I believe, is, as to the effect of the assignment 
without licence It is said, and truly, that John Dowell agreed for a lease subject 
to the obligations of the old one, including a provision on pain of forfeiture against 
assignment except by licence under hand and seal; and that, without any licence 
in writing, he assigned to Thomas Dowell in the month of July, 1837. Such a 
breach, however, it is plain, may be waived. An underletting may or may not be 
what is called a continuing breach, on which, perhaps, all the authorities do not 
agree, but I apprehend an assignment is a breach once committed and for all. If, 
therefore, after the assignment to Thomas Dowell, Thomas Dowell was accepted as 
the tenant, that matter is waived. Am I to say that there is no evidence in this 
case that Thomas Dowell was accepted as tenant, and, therefore, that the breach 
in this respect has not been waived? In my opinion, there is very strong evidence 
that he was. It is said by Mr. Dew that the payment of rent to the assignees was 
after his equitable title had commenced. Whether it was or was not so, perhaps, 
does not very clearly appear, but Mr. Dew has received rent himself from this very 
man, and I have the assignees themselves, when advertising the estate for sale— 
the sale at which, or under which, Mr. Dew bought—describing Thomas Dowell as 
being in possession under this agreement. A judge and jury may take such a view 
of that matter as they may think just and right, but it is impossible that I can 
decide on this evidence that that breach has not been waived. 


Accordingly, the learned vice-chancellor pronounced a decree declaring that the 
written undertaking, signed by Mr. and Mrs. Bernard, was a valid execution of 
the power contained in the marriage settlement, and that the circumstances of 
the transaction between the parties constituted an agreement which had been in 
part performed, and was capable of being enforced in a court of equity. He 
directed an action to be brought for the purpose of trying the questions whether 
the best rent had been reserved and whether there had been a waiver of the breach 
of the covenant not to assign. From this decision the defendant appealed. 


Tinney, J. Russell and Billingsley Parry for the plaintiff. 
Simpkinson, James and Bayley for the defendant. 


Jan. 17, 1843. LORD LYNDHURST, L.C.—This was a bill filed by the plain- 
tiff, Thomas Dowell, for the specific performance of an agreement for a lease, 
entered into by Mrs. Bernard under a power contained in her marriage settlement. 

The first question in the case is as to the agreement. Mrs. Bernard had a life 
estate in the property for her sole and separate use, and a power to lease the 
premises in question for any term not exceeding twenty-one years, with the usual 
restrictions. Mrs. Bernard must, therefore, be considered with reference to this 
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property as a feme sole, and there is, I think, no sufficient reason why her agree- 
ment to execute the power should not have the same effect as if she were unmarried 
—not, indeed, as to any remedy against her personally, but as to the estate in 
respect of which the power was to be exercised. It is true that Sir THomas PLUMER 
in Martin v. Mitchell (2) expressed some doubt on the point, but he abstained from 
deciding the question, and his reason, if we are to look at it according to the lan- 
guage of the report, would, as was justly observed, have applied equally to a case 
of defective execution of a power, whereas it has been long established that such 
a defective execution by a married woman would be supplied. Notwithstanding the 
doubts to which I have referred, I am of opinion, on principle, that such an agree- 
ment is binding on the estate, and may be enforced in a court of equity. 

It is objected, that there is in fact no agreement in this case; that the paper, 
called an agreement, was signed only by Mr. and Mrs. Bernard, and not by Dowell 
the tenant, and that there was no mutuality; but I think that there is sufficient 
evidence to show that this agreement was acted upon by Dowell, and that he con- 
tinued in possession under it after the expiration of his lease. He states this ex- 
pressly in his examination, and his mode of managing the farm, which does not 
depend on his evidence alone, strongly corroborates his testimony. Indeed, the very 
ground on which he made the application for a renewal, tends to the same conclu- 
sion. The agreement having been acted on by Dowell and he having continued in 
possession under it, this objection cannot prevail. 

It is further objected that this was an agreement for a reversionary lease, and 
that it is at variance with the power, which authorises only the granting of a lease 
in possession. But there was nothing, I conceive, in the terms of the power to 
prevent the party in whom it was vested from agreeing beforehand to grant a lease 
in possession when the proper time should arrive for that purpose. In fact, were 
it otherwise, an agreement entered into. for such a purpose before the expiration 
of the existing lease would be invalid. An agreement of this nature is binding, and 
the execution of it may, I think, be enforced by the court if, as in the present case, 
the power is still subsisting at the expiration of the existing lease: Shannon v. 
Bradstreet (3). It is true, that, in this instance, the interval was considerable, but 
the reasons assigned for it appear to me satisfactory, namely, that it was material, 
in order to regulate the course of cultivation which was to be pursued in the subse- 
quent year, that the tenant should know what he had to depend on in respect of the 
future. 

It is further contended, that the rent fixed on by the agreement is insufficient. 
If it was not the best and most improved yearly rent that could reasonably be 
obtained at the expiration of the former holding, the lease granted according to the 
agreement would not be a good execution of the power, and, whatever other remedy 
there might be on such an agreement, specific performance could not under such 
circumstances be enforced. Subject, therefore, to this question of fact as to the 
amount of the rent, I am of opinion that, if John Dowell had continued in posses- 
sion under the agreement, his possession could not have been disturbed, and he 
might have enforced the granting of the renewed lease. 

The next objection is founded on the assignment without previous licence by 
John Dowell, the tenant, to his brother Thomas. If a lease had been granted in 
pursuance of the agreement and that lease had been assigned, if would have been 
a forfeiture, but such a forfeiture might have been waived. The question, however, 
remains to be decided whether, with reference to the object of the ‘present suit, 
the same principle would apply to the agreement. It is clear that, if it were not for 
the clause against assigning without leave, the agreement would be binding, and 
might be enforced by Thomas Dowell the assignee. The same consequence would 
follow, notwithstanding the renewal of the lease had been previously obtained. 
The restraint is introduced for the benefit of the owner of the estate and he may 
dispense with it, if he thinks proper, either before or after the assignment. If 
he does so, the tenant is in the same situation as if there were no stipulation. 
This, therefore, is a question of fact, whether there has been in this case a waiver. 
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Then with respect to the rent, and the alleged breach of covenant with respect to 
the repairs, I have read the voluminous mass of evidence on these points, 
and, having had some experience as to questions of this kind, I feel satisfied 
that it would be impossible to come to a safe conclusion on these points merely on 
the written evidence and that an opportunity must be offered of sifting the truth by 
a viva voce examination, and by a cross-examination of the witnesses. The course 
pursued by the vice-chancellor in this respect was, in my opinion, proper and 
necessary. I think it, therefore, better to say nothing that might prejudice the 
question as to the impression which the evidence in its present shape has made 
on my mind, and for the same reason I abstain from saying anything on the effect 
of the evidence as to the waiver. I am, therefore, of opinion, that the decree on 
the whole case must be affirmed with costs. 

Appeal dismissed. 


Re BLOYE’S TRUST 
LEWIS AND OTHERS v. HILLMAN AND OTHERS 


[Lorp CHanceLLor’s Court (Lord Cottenham, L.C.), November 8, 9, 10, 1849] 


[Reported 1 Mac. & G. 488; 2 H. & W. 140; 19 L.J.Ch. 89; 
15 L.T.O.S. 517; 14 Jur. 49; 47 E.R. 1630] 


[House or Lorps (Lord St. Leonards, L.C., and other Lords) March 22, 25, 1852] 
[Reported 3 H.L.Cas. 607; 19 L.T.0.8. 329; 10 E.R. 239] 


Agent—Sale—Agent for sale—Duty to principal—Purchase by agent—-Duty to 
make full disclosure. 

Agent—Sale—Agent for sale—Inability to effect sale which principal unable to 
make legally. 

Solicittor—Duty to client—Sale of property by client to solicitor—Purchase 
through nominee—Non-disclosure by solicitor of identity of effective pur- 
chaser. 

Solicitor—Solicitor to trustee—Sale by trustee of trust property under power— 
Purchase by solicitor—Validity. 

Trustee—Sale of trust property—Incapacity to purchase property himself—Sale 
to agent-—Valdity. 

B. was entitled to a reversionary interest under a will, which he charged with 
the payment of an annuity, the annuitant having a power of sale over the 
reversionary interest in the event of the annuity falling into arrear. The 
annuity having fallen into arrear, the administratrix of the annuitant employed 
a firm of solicitors to sell the reversionary interest, but, as the title to the 
annuity was defective, the solicitors procured the consent to the sale of B.’s 
personal representative. The reversionary interest was then sold to a nominee 
of the solicitors, it not being disclosed to the personal representative that the 
solicitors were the effective purchasers. 

Held: (i) the solicitors were agents for the sale for the administratrix of the 
annuitant and B.’s personal representative, and as such could not, at least not 
without full explanation to the parties interested, become purchasers; (ii) even 
if the sale was by the administratrix of the annuitant alone, she was a 
trustee for the sale, and the solicitors, who were her agents, could not sell 
to themselves, any more than she could sell to herself; and, therefore, the sale 


was invalid. 


A 


C 
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A Trustee—Power of sale—Hxercise—Trustee for balance of purchase money— 
Incapacity to purchase property himself—Conflicting interests. 
Per Lorp Corrennam, L.C.—A party who proceeds under a power of sale is 
a trustee for that sale. He is not selling for himself, but for those to whom 
the property belongs. He is selling, it is true, under a power which enables 
him to pay himself in the first instance, but he is a trustee for the surplus and 
B bound to account for it. The reason why a trustee is not permitted to pur- 
chase is because the court will not permit a man to have an interest adverse to 
and inconsistent with the duty which he owes to another, and, as a trustee for 
sale is bound to get the best price for property to be sold that he can, the 
court will not permit him to have an interest of his own adverse to the dis- 
charge of his duty to his cestui que trust. If he is the purchaser he is 
Cinterested in getting the property at the lowest price he can. 


Notes. Considered: McPherson v. Watt (1877), 8 App. Cas. 254; Luddy’s 
Trustee v. Peard, [1886-90] All E.R.Rep. 968; Bath v. Standard Land Co. [1911] 
1 Ch. 618. Referred to: Guest v. Smythe (1870), 5 Ch. App. 538, n.; Re Postle- 
thwaite, Postlethwaite v. Rickman (1888), 59 L.T. 58; Nutt v. Easton (1899), 68 
L.J.Ch. 867; Hodson v. Deans, [1903] 2 Ch. 647. 

As to disability of a trustee to purchase, see 14 Hatssury’s Laws (8rd Edn.) 
626-627, and 38 Hauspury’s Laws (8rd Edn.) 961-962; as to sale by mortgagee to 
himself, see 27 Hatssury’s Laws (8rd Edn.) 807; and for cases see 43 DicEsT 
664-666, 807-808. 


D 


Cases referred to: 
E (1) Woodhouse v. Meredith (1820), 1 Jac. & W. 204; 87 E.R. 353; 1 Digest 
(Repl.) 584, 1632. 
(2) Downes v. Grazebrook (1817), 3 Mer. 200; 86 E.R. 77, L.C.; 48 Digest 781, 
Rad. 


Appeal from a decree of Lorp Correnuam, L.C., reversing a decree of the Vice- 
EF Chancellor of England made on a petition presented under the Trustee Relief Act, 
1847, directing the payment out to the appellants of a fund in court. 

W. M. Bloye, being entitled to one-fifth of the real and personal estate of Francis 
Bloye expectant on the death of R. Bloye, by indenture, dated April 6, 1840, in 
consideration of £600, granted an annuity to I. Pratt, secured on the reversionary 
interest. This indenture contained a power of sale by Ii. Pratt, her executors, 
administrators, or assigns on the annuity being in arrear for forty days. W. M. 
Bloye died on June 4, 1840, and by his will, of which his widow A. 8. Bloye and 
another party were executors and trustees, after bequeathing a legacy of £200 to 
his wife, gave the residue of his property, in trust, for the benefit of his children. 
The annuitant, EK. Pratt, died on Jan. 15, 1841, and on Sept. 19, 1846, the annuity 
having fallen into arrear, her administratrix, acting under the power contained in 
the indenture, put up the reversionary interest for sale, and the same was bought 
by Robert Barker for £900. In order to obviate difficulties in reference to the dis- 
posal of the purchase money, it had been found desirable, previously to the sale to 
obtain the concurrence of A. S. Hillman, formerly A. S. Bloye, and a formal con- 
sent in writing had accordingly, on Sept. 17, 1846, been procured from her by 
Messrs. Overton and Hughes, the solicitors who were conducting the sale on behalf 
of the representative of the annuitant. This consent, addressed to the auctioneer 
and signed by A. S. Hillman, was added to the conditions of sale, and was ex- 
pressed in the following terms : 


‘“‘T do hereby, as executrix of the will of my late husband, William Mitchell 
Bloye deceased, authorise you to sell the reversionary interest, referred to in 
this particular for not less than £900; and when sold, I do hereby agree, out of 
the purchase money and in consideration of the vendor Georgiana Woodman, 
administratrix of Elizabeth Pratt deceased the annuitant, consenting to the 
sale thereof at the said sum of £900, to redeem the annuity above referred to, 
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upon the understanding that the balance of the purchase money of the above- 


mentioned property, after payment of your and all other charges and expenses, 
be paid over to me as such executrix.”? 


At the time of the sale, A. 8. Hillman had not proved her husband’s will, but did 
so subsequently, Messrs. Overton and Hughes acting professionally on the occasion. 
The sale to R. Barker was not completed, in consequence of an objection to the 
title being taken, on the ground that the grant of the annuity was void for want of 
proper enrolment. 

In these circumstances, Messrs. Overton and Hughes determined to purchase the 
property on their own account for £900, and it was, by deed dated Nov. 27, 1846, 
of which due notice was given to the trustees of F. Bloye, conveyed to W. Lewis, 
who was in fact, a trustee for Messrs. Overton and Hughes. On Nov. 9, 1846, 
Messrs. Overton and Hughes enclosed to A. S. Hillman an account of the trans- 
action, entitled, ‘‘Mrs. Hillman’s account with Overton and Hughes.’’ The 
trustees of F. Bloye having refused to pay to Lewis the share of W. M. Bloye in the 
trust estate on the ground of inadequacy of the consideration given, and having, on 
Feb. 2, 1849, under the provisions of the Trustees Relief Act, 1847, paid into court 
£1,770 1s. 9d. cash, being the share in question, Messrs. Overton and Hughes and 
W. Lewis, on Feb. 5, 1849, presented a petition, praying that the sum in court 
might be paid to Hughes. This petition, which was served on A. S. Hillman and 
the children of W. M. Bloye, having come on before the Vice-Chancellor of England 
on Mar. 2, 1849, it was then agreed that the matter should be argued as if A. S. 
Hillman and the children had presented a cross-petition in assertion of their title 
to the fund. His Honor thereupon made the order as prayed, and the fund (which 
then remained in cash) was received by Messrs. Overton and Hughes. A. S. 
Hillman and her children appealed. Affidavits were filed on both sides, the peti- 
tioners endeavouring to show, not only that an adequate consideration had been 
paid for the purchase, but also that A. S. Hillman had been a party to the trans- 
action after a full explanation had been given to her of the matter. 


Bethell and Rogers for A. S. Hillman and the children. 
Stuart and Lovell in support of the order of the vice-chancellor. 
Martindale for the trustees. 


LORD COTTENHAM, L.C.—The vice-chancellor seems to have assumed, as far 
as I am enabled to learn what passed before him, that this question turned on its 
being a purchase of a reversionary interest, and, therefore, he proceeded to inquire 
into the price given. But the view which I take of this case makes it quite im- 
material to consider that point. At the same time I cannot but observe that, if the 
rule be that a person purchasing a reversionary interest is bound to show he gave a 
fair price for it, the purchaser has, in the present instance, entirely failed in proving 
that proposition. I do not, however, deal with that question at all, and it is un- 
necessary I should, for, although I am dealing with the case of the purchase of a 
reversionary interest, yet, if it had been an interest in possession, the conclusion 
to which I have come would have been precisely the same. 

The facts, except on one or two points where there is a degree of contradiction or 
obscurity remaining on the evidence, are very short and simple. A person being 
entitled to an interest in certain property (in fact it was a reversionary interest), 
grants an annuity, with a power of sale for the purpose of answering any arrears 
which might arise in the payment of the annuity; that party dies, and his interest 
is represented by a person who administered to his property. Of course the power 
of sale, being only for the purpose of paying what might be due on the annuity, if 
there was a surplus arising from the sale, it would belong to the grantor. The 
annuity being not a mortgage, but an incumbrance, the property was liable, in the 
first instance, to pay the charge, and, subject to such payment, the surplus belonged 
to the original owner. It is quite clear that, in the first instance, the intention was 
to sell under the power, because there was the power to sell, and the particulars and 
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conditions of sale show, on the face of them that it was a sale intended to be 
carried into effect by virtue of that power. There is no question made, nor can 
there be any doubt upon the evidence, that Messrs. Overton and Hughes were the 
solicitors and agents for the purpose of effecting this sale on behalf of the annuitant 
or the party who represented the annuitant. Before, however, the sale actually 
took place it occurred to them that, if the personal representative of the grantor 
was to concur in the sale, it would probably very much facilitate the sale, and, 
accordingly a written memorandum was added to the conditions of sale by which 
the person entitled to be personal representative who afterwards became so (there de- 
scribed as the personal representative) agreed to join in the sale. That memorandum 
is very important, and, therefore, I will read its terms, which I think material for the 
consideration of the present case. [His Lorpsuip read the memorandum, see 
p. 1093, ante]. This memorandum was procured from Mrs. Hillman by Messrs. 
Overton and Hughes, they being about to sell, and thinking it convenient (about 
which no complaint can be made) that the owner of the fund subject to the charge 
should join in the sale along with the encumbrancer who had the power to sell. 
Having got this memorandum, but Mrs. Hillman not being at that time the per- 
sonal representative, they afterwards took steps for the purpose of investing her 
with the character which she had assumed in authorising the sale. The sale which 
took place under the printed particulars, with the addition of the authority or agree- 
ment, was a sale of the whole interest, a sale of the property discharged, in fact, 
from the incumbrance. The grantor and grantee, or those who represented them, 
had agreed among themselves in what manner and proportions the fund was to be 
divided for the purpose of paying off the incumbrance, but as between the vendor 
and the purchaser it was a sale of the two interests by a joint authority given to 
the auctioneer through the intervention of Messrs. Overton and Hughes. 

It is impossible to say that Messrs. Overton and Hughes were not agents for the 
sale. They were the agents for the sale, and the sale was with the joint authority 
of the two parties. It is not contended, nor can it for a moment be contended, 
that they, being agents for the sale, could become purchasers, at least not without 
full explanation to the parties interested and putting them in full possession of the 
facts and the knowledge that they (the solicitors) were to become purchasers for 
themselves. I do not say to what extent parties so circumstanced, may or may not 
be permitted to deal with property where they know all the facts, but beyond all 
question, their agents and solicitors cannot surreptitiously, by which I mean with- 
out the knowledge of their principals, become purchasers: Woodhouse v. Meredith 
(1). 

Then comes another question, which, looking at the case from a different point of 
view, would make it perfectly immaterial whether the conclusion to which I have 
thus come is correct or not. Supposing it to be a sale merely by the annuitant, 
nobody can dispute that the annuitant proceeded under the power of sale, but a 
party who proceeds under a power of sale is a trustee for that sale. He is not 
selling for himself, but for those to whom the property belongs. He is selling, it is 
true, under a power which enables him to pay himself in the first instance, but 
he is a trustee for the surplus, and bound to account for it. If Messrs. Overton and 
Hughes were acting for the annuitant, the annuitant being a trustee for the sale, 
and not being able to purchase for herself, am I to hold that her attorney or agent 
can do it? If the principal is incapacitated, can the agent do that which the prin- 
cipal could not? The question arose (though I am not aware that it was the subject 
of decision), and was matter of observation by Lorp Expon in Downes v. Graze- 
brook (2). There Lorp Expon laid it down, not as a new proposition, but as a 
necessary result of the doctrine of the court, that an encumbrancer with a power 
of sale was in the first instance a trustee for sale, and, being such, was affected 
with all the disability of purchasing which any other trustee would be. That was 
the case there, and the only point calling for decision, but Lorp Expon alludes to 
the fact of the attorney purchasing, and asks the question (in a way in which 
those who are familiar with Lorp Expon’s mode of putting a question may know 
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what answer he would have given, if he had been called on to answer it) whether 
the attorney could do that which the principal could not; whether, if a party is 
incapacitated from purchasing, he can employ an agent to do that which he could 
not do himself; and whether that agent had a power to purchase which his principal 
had not whether, if that were so, it would not be the most absurd distinction in the 
world. The reason why a trustee is not permitted to purchase is because the court 
will not permit a man to have an interest adverse to and inconsistent with the duty 
which he owes to another, and, as a trustee for sale is bound to get the best price 
for property to be sold that he ean, the court will not permit him to have an interest 
of his own adverse to the discharge of his duty to his cestui que trust. If he is 
the purchaser he is interested in getting the property at the lowest price he ean, 
but, if he is acting bona fide for the owner of the property, his duty is to sell at the 
best price he can obtain, and the court will not permit a party to place himself in a 
situation in which his interest conflicts with his duty, for, taking mankind at large, 
it is not very safe to allow a man to put his private interest in conflict with the 
duty which he owes to another. This, then, is the rule. Practically, the agent is 
the party who is to conduct the sale, for in ninety-nine cases out of a hundred the 
principal takes no part in it. He directs the sale of the property, but the solicitor, 
the auctioneer, or the agent, is the party who is to conduct it, and on whose exer- 
tions the result of the sale depends. Therefore, to say that the principal is incapaci- 
tated, but that the agent is not, would be an absurd distinction, the reason remain- 
ing the same, and being as applicable to one as to the other. I am of opinion that 
it is clearly made out that the sale was on behalf of Mrs. Hillman, who was one of 
the vendors. But if that were not so, there is no question that the sale was on 
behalf and by direction of the annuitant, and that Messrs. Overton and Hughes 
were the solicitors and agents for that annuitant, and, as such, became ultimately 
the purchasers. The original purchaser objected to the title, and was desirous to 
be released from his bargain. 

[His Lorpsurp commented on the circumstances under which Messrs. Overton 
and Hughes determined to become the purchasers of the property, but stated that 
these circumstances were not material to the merits of the case. He examined at 
some length, the evidence relating to Mrs. Hillman’s concurrence in the sale, and 
to Messrs. Overton and Hughes having previously communicated to her all the par- 
ticulars of the transaction, but considered that it did not establish the representa- 
tions made by Messrs. Overton and Hughes. At the close of his observations, he 
adverted to the circumstance that the deed conveying the property to W. Lewis 
in no way recited the facts as they really existed, and continued:] I think I have 
stated quite enough to show that, according to my view, Messrs. Overton and 
Hughes were not in a situation to be purchasers, without fully communicating to 
the party all the circumstances of the sale, and the value of the property. The 
title of Messrs. Overton and Hughes is that of purchasers, though they were agents 
for the sale. I have already stated the reasons for which I disregard the statement 
made by them of Mrs. Hillman having been a party to the transaction after full 
explanation, and of having agreed to deal with them as purchasers, and when I 
look at the deed which they prepared and tendered to her for execution, it nega- 
tives the transaction altogether. If the transaction was as they represent it, there 
was no objection to Mrs. Hillman knowing they were to be the purchasers, and if 
they had prepared a deed reciting the real facts and had secured her concurrence, 
whatever title they might thus have obtained, their case would have been free from 
the imputation of suppression. Instead of doing this, they put on the face of the 
deed a transaction totally inconsistent with the facts. They represent another 
party as the purchaser for his own benefit, and carefully suppress all allusion to 
themselves as being interested in the purchase. When I look, therefore, to the 
deed, and to the evidence in the case, I consider the statement of approbation and 
concurrence on behalf of Mrs. Hillman as being entirely contrary to the fact. 

We have thus the direct case of agents for a sale, solicitors employed for the 
purpose of sale, surreptitiously, clandestinely, and by concealment and misrepre- 
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sentation of the facts, endeavouring to become purchasers for themselves and 
obtaining a conveyance to an assignee for themselves, that assignee being repre- 
sented as the real purchaser. It is only necessary to state the proposition to show 
that such a transaction cannot, for a moment, be sustained in a court of equity, and 
if I had been able to collect these facts with that degree of certainty with which it 
is the duty of the court to ascertain them, before it disposes of property, and more 
especially where it has to make a decision which cannot but affect the conduct 
and character of those interested in it, many hours of the discussion might have 
been saved. I consider the case, therefore, is entirely made out as against these 
proposed purchasers, and I am bound to make such an order as I should have 
made, if there had been a bill filed to set aside the deed. 

[The order, so far as material, directed Overton & Hughes to repay into court 
the sum £1,757 16s. 8d. (the £1,770 1s. 9d. less certain costs]. 

W. Lewis and Overton and Hughes appealed to the House of Lords. The case 
came before the House on Mar. 22 and 25, 1852, sub nom. Lewis AND OTHERS V. 
HILLMAN AND OTHERS. 


Stuart and Cairns for the appellants. 
Bethell and Rogers for the respondents. 


LORD ST. LEONARDS, L.C., reviewed the facts, and said that their Lordships 
had been told that that was a fair transaction and that the order made in the court 
below was a harsh order. With that order he entirely concurred. He agreed that 
the deed was invalid and not worth the ink with which it was written. To a con- 
tract there must be two persons. Two minds were essential to constitute a con- 
tract. For a contract of the present sort there must be, not only a buyer but also 
a seller. On this occasion there was a buyer, no doubt, in one sense of the term, 
but there was no seller. Contract there was none, but contrivance there was, in 
order to obtain a good title from Mrs. Hillman, so as to give validity to the acts 
which had taken place to enable the appellants to complete the sale of the property. 

His Lorpsurp continued: I have been surprised, I confess, at this matter being 
pursued, when the rules of equity are so clear. No man in a court of equity is 
allowed himself to buy and sell the same property. He cannot sell to himself. Even 
in the case of a fair trustee, he cannot sell to himself. If he has the power or the 
trust to sell, he must have some one to deal with. Courts of equity do not allow 
a man to assume the double character of seller and purchaser, and it is necessary, 
in order to preserve the interests of persons entitled beneficially to property, to 
maintain that rule. But here is a case which goes infinitely beyond that. I should 
lay it down as a rule, my Lords, that ought never to be departed from, that, if an 
attorney or agent can show he is entitled to purchase, yet, if instead of openly pur- 
chasing, he purchases in the name of a trustee or agent, without disclosing the fact, 
no such purchase as that can stand for a single moment. Such a transaction, to 
stand, must be open and fair, and free from all objection. And if a man purchases, 
as these appellants purchased, by putting forward a clerk of his own, not as a clerk, 
not as an agent, but as an actual bona fide purchaser upon an absolute and indepen- 
dent contract, he does that which, the moment it is stated, renders the deed power- 
less for the purpose for which it was framed and executed, and the court will hold 
the parties responsible for everything that results from it. If, therefore, a bill had 
been filed, this contract had been attempted to be set up, and it had come before 
your Lordships, I cannot hesitate to say that you would have rescinded that con- 
tract, and thrown the whole costs of the proceeding upon the parties who had 
entered into it. 

His Lorpsare then dealt with a point of procedure under the Trustee Relief Act, 
1847 (repealed by the Trustee Act, 1893), which does not now call for report, 


Appeal dismissed. 
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MONYPENNY v. DERING 


[Court oF APPRAT, IN Cuancery (Lord St. Leonards, L.C.),-July 17, 19, 20, 1852] 


[Reported 2 De G.M. & G. 145; 22 L.J.Ch. 813; 19 1.1.0.8. 8203 
i? Sur. 467 - 42° i. R. 826] 


Perpetuities—Will—A pplication of rule—Gift to unborn child of unborn child— 
Validity of gift over—Alternative independent limitations. 


Will—Condition—Defeasance of vested estate on happening of event—Shifting of 
A estate if devisee becomes entitled to interest in possession in B estate— 
Operation of shifting clause. 

Where an estate is given to an unborn person for life with remainder to the 
children of that unborn person in tail, the court may, in order to effectuate the 
testator’s intention, create an estate tail in the first donee, contrary to the 
words of the will. 

A gift to A. for life then to his issue and in default of issue generally of A. 
over, raises first, an estate tail, and secondly, creates a remainder over on that 
estate tail, the testator’s intention being that the estate should not go over until 
there was a general failure of A.’s issue. 

The court cannot by implication, or by the doctrine of cy-prés, carry an estate 
to a class or portion of a class for whom the testator did not intend to provide; 
but for persons for whom the testator has shown an intention to provide the 
court can raise estates although in a different manner from that indicated by the 
testator. 

The court will not hold a gift over, made in words comprising only one event, 
as made on two events, although it may consist reasonably of two branches, 
unless the testator has himself so expressed it. 

J. M. devised ‘‘the Maytham Hall Estate’’ to trustees upon trust (inter alia) 
for P. M. for life, then in trust for the first son of the body of P. M. for life, 
‘‘and from and immediately after his decease upon trust for the first son of the 
body of such first son, and the heirs male of his body, and in default of such 
issue upon trust for all and every other the son and sons of the body of P. M. 
severally and successively, according to their seniority of age, for the like 
interests and limitations as before directed respecting the first son and his 
issue, and in default of issue of the body of P. M. or in case of his not leaving 
any at his decease, upon trust for T. M. for life; and after his decease upon 
trust for T. G. M. the eldest son of T. M. for hfe, and after his decease upon 
trust for the first son of the body of T. G. M. and the heirs male of his body, 
and in default of issue of the body of T. G. M. upon trust for all and every other 
the son and sons of the body of T. M. for like estates,”’ etc.; ‘‘and in failure of 
all such issue of the body of T. M. upon trust for him, his heirs and assigns, 
for ever,’ provided that if P. M. or T. M. “‘or either of them, their, or either 
of their issue, shall become entitled to the Joddrell estate then the trustees 
shall stand seised of my devised estates upon trust for the next person entitled 
thereto, under this my will, in the same manner as they would have done if 
the person so succeeding to the Joddrell estate were actually dead.’’ 

T. M. died after the date of the will, and the testator, by a codicil, declared 
that his trustees should stand seised of the devised estates upon trust for his 
[the testator’s] wife for her life, and after her decease upon the trusts declared 
by his will subject to the declaration therein contained with reference to the 
Joddrell estate. P.M. had no children. 

Held: (i) P. M. took an estate for life subject to the life estate of the testa- 
tor’s widow; and the limitation ‘‘to the first son of the body of such first son 
fof P. M.] and the heirs male of his body’’ was void for remoteness. 

(ii) the gift over contained in the words ‘“‘in default of issue of P. M. or in 
case of his not leaving any at his decease on trust for T. M.”’ for life, did not 
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depend on the previous void limitations, that is, it could be read as a gift over 
in the alternative, and was perfectly valid. Accordingly, T. G. M. ‘‘in default 
of issue of the body of P. M.”’ took an estate for life, determinable on his 
becoming entitled to the Joddrell estate, and also a remainder in tail general 
after the estate tail of his eldest gon. 

(iii) The eldest son of T. G. M. took a contingent remainder in tail male 
after the life estate of his father. 


J. devised ‘‘the Joddrell estate,’’ to P. M. (subject to certain life estates) for 
life, with remainder to his sons and daughters in tail, with remainder to T. M. 
with like remainders to his sons and daughters in tail, with divers remainders 
over, provided ‘‘that if P. M. and T. M. or either of them, their, or either of 
their issue male or female, or any other son or sons of T. M.”’ (who were pro- 
vided for by the will), ‘‘hereafter to be born, or his, their, or any of issue male 
or female shall, at any time or times, be or become entitled to any estate of 
freehold, or inheritance in possession [in the Maytham Hall estate] or the 
greatest part of the same, ...so as to be in the possession or in the actual 
receipt of the rents and profits thereof,’’ then and in that case the estates 
devised by the will should shift. 

On the death of P. M. without issue these estates became vested in T. G. M. 
(the eldest son of T. M.). At the date of J.’s will, R. M. was entitled to the 
Maytham Hall estate; he devised it to J. M. who disentailed it, and under the 
limitations in his will (vide supra), it became vested in T. G. M.: 

Held: T. G. M. did succeed to the Joddrell estate in the sense contemplated 
by the testator, and the shifting clause operated. 


Notes. In considering the effect of this decision it should be borne in mind that 
the rule in Whitby v. Mitchell (1890), 44 Ch.D. 85 (whereby, in respect of legal 
limitations of real estate, a remainder could not be limited to the children of an 
unborn person, as purchasers) was abolished by the Laws of Property Act, 1925, 
s. 161. Section 130 of the Act of 1925 should also be considered. So far, there- 
fore, as this case depends on the rule in Whitby v. Mitchell it is obsolete, but it is 
still used as an authority on shifting clauses and the validity of limitations taking 
effect after limitations which are void. 

Approved: Whitby v. Mitchell (1890), 44 Ch.D. 85. Considered: Re Rising, 
Rising v. Rising, [1904] 1 Ch. 5383; Re Mortimer, Gray v. Gray, [1905] 2 Ch. 502. 
Applied: Re Mill’s Declaration of Trust, Midland Bank Executor and Trustee Co. 
v. Mill, [1950] 1 All E.R. 789. Referred to: Re Clulow’s Trust (1859), 1 John. 
& H. 689; Evers v. Challis (1859), 7 H.L.Cas. 532; Sanatum Bysack v. Sreemutty 
Juggutsoondree Dossee (1859), 8 Moo. Ind. App. 66; Re Thatcher’s Trusts (1859), 
26 Beav. 365; Parfitt v. Hember (1867), L.R. 4 Eq. 443; Hampton v. Holman 
(1877), 5 Ch.D. 183; Re Farncombe’s Trusts (1878), 9 Ch.D. 652; Hodgson v. 
Halford (1879), 11 Ch.D. 959; Re Roberts, Repington v. Roberts-Gawen (1881), 
19 Ch.D. 520; Re Bence, Smith v. Bence, [1891-94] All E.R.Rep. 253; Re Abbott, 
Peacock v. Frigout, [1893] 1 Ch. 54; Re Stevens, Clark v. Stevens (1896), 40 
Sol. Jo. 296; Re Richardson, Parry v. Holmes, [1904] 1 Ch. 332; Re Bowles, Pape 
v. Pape, [1905] 1 Ch. 871; Whitting v. Whitting (1908), 53 Sol. Jo. 100; Re Davies 
and Kent’s Contract, [1910] 2 Ch. 85; Re Nash, Cook v. Frederick, [1910] 1 Ch. 1; 
Re Wilmer’s Trusts, Wingfield v. Moore, [1910] 2 Ch. 111; Re Norton, Norton v. 
Norton, [1911] 2 Ch. 27; Re Bullock’s Will Trusts, Bullock v. Bullock, [1915] 1 
Ch. 493; Re Davey, Prisk v. Mitchell and Bawden (1915), 118 L.T. 60; Re Hewett’s 
Settlement, Hewett v. Eldridge, [1915] 1 Ch. 810; Re Curryer’s Will Trusts, Wyly 
v. Curryer, [1938] 3 All E.R. 574; Re Wilson’s Will Trusts, Tryon v. Bromley- 
Wilson, [1950] 2 All E.R. 955; Re Hubbard’s Will Trusts, Marston v. Angier, 
[1962] 2 All E.R. 917. 

As to the cy-pres doctrine generally, see 29 Hanspury’s Laws (3rd Edn.) 276— 
2477; as to alternative independent limitations, see ibid., 320-322; as to failure of 
a limitation under the rule against perpetuities, see ibid., 822-325. For cases see 
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37 Diausr (Repl.) 1381 et seq. As to conditions of defeasance (shifting clauses), 


see 34 Hanspury’s Laws (3rd Edn.) 503-509; and for cases see 44 Dicest 551 
et seq. 
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Bagshaw for the several parties interested. 


July 19, 1852. LORD ST. LEONARDS, L.C.—As I entertain no doubt on the 
principal question in this case, I will at once dispose of that; with regard to the 
question arising on the shifting clauses obtained in these wills, I will postpone dis- 
posing of that until tomorrow. Both questions are of great importance. 

James Monypenny seems to have had a great desire to provide only for the first 
son of the person to whom he gave one of the properties. It is given to the use of 
his nephew for life and then for the first son of the body of that nephew and the 
heirs male of the body of such first son. There he leaves off and, except that the 
reversion would fall into the general devise of a portion of the residue, an event 
that I cannot give him credit for being aware of, there would be no further dis- 
position of that estate; it would not go to any person except the first son and the 
heirs male of his body; no other person is in any manner provided for; but that is 
different from the question which arises under the general gift. 

The testator gives the legal fee to trustees who are to raise the debts, and then 
limits the estates in trust for his brother Phillips for life without impeachment 
of waste, then in trust for the first son of the body of Phillips for his life, and 


“immediately after his decease to the first son of the body of such first son 
and the heirs male of his body; and in default of such issue in trust for all 
and every the son and sons of the body of my said brother Phillips Monypenny, 
severally and successively according to seniority of age for the like interests 
and limitations as I have before directed respecting the first son and his issue, 
and in default of issue of the body of my said brother Phillips Monypenny, or in 
case of his not having any at his decease, upon trust for my said brother 
Thomas Monypenny for and during the term of his natural life without im- 
peachment of waste, and from and immediately after his decease upon trust,”’ 





and so on, Stopping there and without including the gift over, if the issue had 
been born in the lifetime of the testator, those would have been valid devises; but 
Phillips Monypenny never had any issue, and the rule of law forbids you to raise 
successive estates by purchase to unborn children, that is, to an unborn child of an 
unborn child. There is, therefore, taking the limitations as they stand, a good life 
estate to Phillips and to his first unborn son, if he had one, and the remainder to 
the other sons and their issue would be absolutely void as being on too remote a 
contingency. Did the testator intend to provide for the other sons of the first son, 
beyond a first son? The gift is 

‘‘upon trust for the first son of the body of such first son, and the heirs male 

of his body, and in default of such issue, "’ 
not on trust for the second son, and every other the son and sons of the body of 
such first son, but on trust 

‘for all and every other the son and sons of the body of Phillips, severally 

and successively.’’ 


So that, had he intended to provide for other sons of a person for whose first son he 
had provided, he knew perfectly well how to do so, for he has done it in clear and 
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express words. Ag it stands, the whole would be void after the first life estate 
to the first unborn son; and can I, by construction or otherwise, raise estates to 
the other sons of that first son? Tt was argued that I might, on these grounds: 
First, by the doctrine of cy-pres; secondly, by a particular construction of the will 
itself; and thirdly, on the rule which gives to a general intent a preference over 
& particular intent. 

The doctrine of cy-prés, as I understand it, is nothing more than the giving effect 
to a general at the expense of a particular intent. It is this. Where there is a 
valid particular intent and a valid general intent and the former, in the opinion 
of the court, not effectuating all the intention of the testator, the court looks to his 
general intent and will effect that general intent at the sacrifice of the particular 
intent. But here you sacrifice nothing. In the case of a limitation where there 
is a good gift under a power to the objects of a limited estate, and an ulterior gift 
to children who are not objects, the court, if it can, will effectuate the further 
intention of the testator by giving to the parent himself an estate of inheritance 
through whom it will descend to his children. There you effectuate the general 
intent but at no expense of the particular, because there wag no particular intent 
to which you could give validity. In the present case there is a limitation to an 
unborn son for life, with remainder to his unborn children for life; now you cannot 
give effect to that intent because you cannot give successive estates to an unborn 
person and to the issue of that unborn person; but were that limitation to be 
effected, it would be as a general intent and not at the sacrifice of any particular 
intent. 

The words of the will are, ‘‘And in default of issue of the body of Phillips, or 
in case of his not leaving any at his decease,’”’ then a gift over. That gift over 
would, by construction in an ordinary case, give an estate tail to Phillips himself. 
Some of Phillips’s issue being provided for, and Phillips himself having a life estate, 
and then the estate being given over in default generally of issue of Phillips, the 
true construction would, I think, be that the testator intended to provide that that 
estate should not go over until there was a general default of the issue of Phillips, 
and if so, then there would be an estate tail general raised by those words, which 
would have a double operation; first of all, to raise an estate tail, and secondly, to 
create a remainder over on that estate tail. That construction would, according to 
A.-G. v. Sutton (1), leave the express limitations of the will to operate as they were 
directed. In that way, although in remainder, all the issue of Phillips could be 
provided for. The will then goes on, 


“in trust for his brother Thomas for life, and immediately after his decease in 
trust for Thomas Gybbon, the eldest son of Thomas for life, and immediately 
after his death upon trust again for the first son of the body of the said Thomas 
Gybbon and the heirs male of his body [there he creates an estate tail] and 
in default of issue of the body of the said Thomas Gybbon upon trust for all 
and every other the son and sons of Thomas for the like estates, and on failure 
of all such issue of the body of Thomas upon trust for him in fee.’’ 


It is quite clear then that the limitation over in default of the issue of Thomas Gyb- 
bon would give Thomas an estate tail in remainder expectant on the estate tail to 
Thomas Gybbon, and in that way all the intention of the testator would be effected 
as to the issue of Thomas. 

Looking at the whole frame of this will there is ground to suppose that the 
testator did fancy that he had provided for all the issue. But can that intention 
be effected by the rule of law? Some doubt was thrown out during the argument 
on Pitt v. Jackson (2). I have always held it to be law. I followed it in Stack- 
poole v. Stackpoole (8), and so did Lorp AtvantEy in Routledge v. Dorril (4). 
The clear doctrine is that where an estate is given to an unborn person for life, 
with remainder in tail to the children of that unborn person it shall be construed, in 
order to effectuate the intention, as an estate tail in the person to whom it is 
given for life, contrary to the words in the first part. Supposing, then, that the 
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cy-pres doctrine is not to be applied to the case before me, it must be on this 
ground and this ground only, that although the doctrine may be applied to cases 
where the intention of the testator is not by such application carried into effect 
because that intention was illegal, yet it must be so applied in favour of a class 
intended to be provided for by the testator. I apprehend the rule is this, that 
neither by implication nor by the doctrine of cy-prés, can an estate be carried to 
a class, or a portion of a class, for whom the testator never intended to provide. 
For persons for whom the testator did intend to provide, a different provision may 
indeed be made, as was done in Pitt v. Jackson (2). There the estate was in- 
tended to go to the children as purchasers as tenants in common but it was not 
within the power of the testator to give them that estate and the court, therefore, 
would not raise it, but it raised an estate which, although it would not go modo et 
forma as the testator had provided, would go to all the class for whom he intended 
to provide. 

As to Nicholl v. Nicholl (5), I am disposed to think that it is not open to the 
criticism which was made on it in thig case in the Court of Exchequer, for it 
appears to me as if the court had seen on the whole of the will in Nicholl v. 
Nicholl (5) that the second son of the second son was only intended to be excluded 
in case the paternal estate devolved on him and that they also collected an intention 
to provide for everybody else. Accordingly we find that the second opinion which 
the judges gave was this: 


‘We are also of opinion that, in order to effectuate the general intent of the 
devisor, such second son will take an estate to him and the heirs male of his 
body, determinable on the accession of the paternal estate.”’ 


It is certainly a singular case and the construction put on the devise a very bold 
one; but I do not apprehend that the court meant to introduce or that they did, in 
fact, by the doctrine of cy-prés introduce, any person or class of persons for whom 
the testator did not intend to provide. I think, therefore, that Nicholl v. Nicholl 
(5) is not an authority against the decision of the Court of Iixchequer in the present 
case. Applying the rule I have stated to the limitations now under consideration, 
I think that I am not at liberty to disregard the clear words of the testator which 
I am perfectly satisfied he meant to use according to their import, although he 
may possibly have also meant something else which he has not sufficiently ex- 
pressed. Being clear that he meant both to give the estate to his brother Phillips 
for life and to the first son of his brother for life and to the first son of that first 
son and the heirs male of his body, and also that he meant nothing to interfere 
with that disposition, I cannot by the doctrine of cy-prés, include any limitations 
which would provide for the second and other sons of the first grandson, contrary 
to the words of the will. I am, therefore, of opinion that the doctrine does not 
enable me to give effect to any supposed intention of the testator beyond the clear 
expressions contained in his will. 

I may here dispose of the third point submitted to me, namely, that I can give 
effect to the assumed intention by means of the doctrine of providing for the general 
intention at the sacrifice of the particular intention. There is no case that I am 
aware of that would enable me, on that doctrine, to cut down the clear estate in 
tail male given by this will to the first grandson. If the child had been born in 
the testator’s lifetime neither I nor any other judge would have a right to say 
that the testator might not give the estate to his brother for life, to his brother’s 
first son for life, and to the first son of that son and the heirs male of his body. 
On the face of them the limitations are valid, they are also unambiguous and 
require no aid whatever from any rules of construction; and I cannot, therefore, 
on the ground of a general intention, affect them. 

The question then arises whether I can in any other way, effectuate what is sup- 
posed to be the general intent. Immediately after the limitation just considered. 
the testator gives the estate, 


‘‘for all and every other the son and sons of the body of my said brother Phillips 
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Monypenny severally and successively according to seniority of age for the 
like interests and limitations as I have before directed respecting the first son 
and his issue.’’ 


The words here are also express and plain and I do not see how I can, on the 
ground of a general intent, cut down this particular limitation and exclude the 
second and other sons of the brother Phillips Monypenny, to whom the testator 
has expressly given the estate on failure of the heirs male of the body of the first 
grandson. I had occasion to review the authorities on this point in Montgomery 
v. Montgomery (6), and I took great care in going through them to see what the 
rule really was. Although always willing to give effect to the general intention 
when I can do so without unreasonably and improperly destroying a particular 
intent, I there found myself bound to give effect to the particular intent which, 
though not embracing everything, embraced a great deal, and gave a proper legal 
operation to the will according to the expressed intention of the testator. By that 
rule I desire to abide, being ready to give effect to the general intent, and even 
to sacrifice to it a particular intent if requisite, but not doing so without an actual 
necessity. 

It has also been argued here very ingeniously that wherever you find an estate 
tail given to the parent, either under an actual limitation which would admit of no 
difficulty, or by implication (as, for example, to A. and if he dies without issue 
to B., where an estate tail arises by implication from the gift over), if the pre- 
ceding or following limitations in the will are to the children of that person, they 
may be rejected, and that it is utterly unimportant that successive estates are by 
these limitations attempted to be raised which would be void for perpetuity. I 
know of no such rule, and must deny that any such exists. | 

Two cases were, however, cited in support of the argument. One was Seaward 
v. Willock (7), in which there was nothing but the devise of successive estates 
for life, which were held to be void, the successive estates which were given were 
not followed by any other limitation; and I understand the argument with which 
I am now dealing to depend on what was said by Lorp ELLENBorovGH in delivering 
the judgment of the court. After holding the successive estates to be void, he 
cites various cases, and says: 


‘‘In all these cases expressions were used denoting an intention that the lands 
should continue in the descendants of the first taker as long as there were any, 
without specifying or marking what estates such descendants should take: but 
in this case the devisor has not used general terms, from whence an intent to 
give a descendable estate to the issue of the first devisee may be collected; 
but has in express terms narrowed the estates which the issue were to take to 
estates for life: and this, properly speaking, is not a case of a particular and a 
general intent, both of which cannot be effectuated, and where the one must 
give way to the other; but a case of single intent to create, as I have said, 
a succession of estates for life not warranted by law: we do not, therefore, feel 
ourselves warranted by any rules of construction to say that under this devise 
Thomas Southcomb, the bankrupt, took any greater estate than for his life.’’ 


I, however, think that this, so far from sustaining the argument, is rather the 
other way and tells against it. The other case referred to was Mortimer v. West 
(8), in which, although there were void estates for life, SHapwetn, V.-C., relied 
on a general gift over (whether properly or not I need not now consider); but it 
is no authority on which I can act for the general proposition which I do not think 
can be maintained. 

I do not mean to say that if I could see a clear general intention to provide for 
the issue in a way in which effect could be given to it, and a superadded intention 
to provide for that issue in a manner not allowed by law, I might not, in such a 
case, reject that which was illegal, and give effect to that which was legal; and 
what now falls from me must not, therefore, be considered as an expression of 
opinion that cases may not exist in which a limitation to issue void for remoteness 
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may not be properly rejected and the legal intention effectuated by giving an 
estate tail to the parent. I cannot, however, do this in the case before me: I can- 
not give the estate to the father in possession for that would clearly not effect the 
intention and I cannot give it to him in remainder expectant on the void estates, 
for that would immediately expose it to the same objection as the preceding estates 
and render it equally void with them. 

I now come to the argument raised on the question of construction simply. It is 
said that, if I could give to the first son of the body of the first son, that is, to the 
grandson, of Phillips Monypenny an estate tail, then the other estates would natur- 
ally follow under the actual gifts of the will. That is certainly the most reasonable 
construction that could be adopted of this will and one which would do less 
violence to the terms used than any other. If, therefore, I could adopt it, I would; 
but I cannot do so consistently with the words of the will; for, in the first place, 
T must not only introduce lines of issue for whom the testator has not provided 
but I must exclude and postpone lines of issue for whom he has expressly provided. 
I must not only introduce second and other sons of the first son but I must exclude, 
until they or all those so introduced are dead without issue, the second and other 
sons of Phillips Monypenny. This I am not at liberty to do. I am, therefore, of 
opinion as to the construction of this will, that I cannot give any other than the 
general legal construction to the limitations; the consequence of which is, that 
Phillips Monypenny took a good estate for life, and hig first unborn son, if he had 
been born, would have taken a good estate for life, and that all the remainders 
over, so far as they are remainders over, are void and inoperative and cannot be 
considered as standing in the way of anybody who is entitled otherwise in this 
property. 

This brings me to the clause containing the gift over and a very important ques- 
tion is certainly raised on that clause. After having provided for the unborn 
children and issue of unborn children of Phillips Monypenny, the testator says: 


‘And in default of issue of the body of my said brother Phillips Monypenny, or 
in case of his not leaving any at his decease, upon trust for my said brother 
Thomas Monypenny for and during the term of his natural life,’’ ete. 


If this was a regular remainder, depending on the previous limitations, it would 
of course be open to the same objections as those limitations, and those limitations 
being void it could not take effect. 

The law, as to this part of the case, stands in a peculiar position. Longhead v. 
Phelps (9) shows that where there are two clauses containing a gift over, the first 
being a good gift over on a particular event and the second being one which would 
be too remote and, therefore, void, advantage may be taken of the former without 
any notice being taken of the latter clause. The point did not arise in the case 
just mentioned on a gift over following any disposition illegal on account of per- 
petuity; but it did so arise in a very important case which was not cited, and 
which was very much canvassed both in this court and the courts of common law, 
Beard v. Wescott (10). There were in that case, successive life estates for Peis 
of years to the testator’s grandson and his inhorti issue (as in Somerville v. Leth- 
bridge (11)), which were clearly void beyond the first son, and then followed a dis- 
position to this effect : 


‘‘And in case there shall be no issue male of the same John Jameg Beard (the 
testator’s grandson), nor issue of such issue male at the time of his death, or 
in case there shall be such issue male at that time, and they shall all die before 
they shall respectively attain their respective ages of twenty-one years with- 
out lawful issue male,’’ 


then the estate was to go over. The case was sent to the Court of Common Pleas, 
and they were of opinion (that part of the case is cited in a note to GinpErT on 
Uses, p. 270) that the several gifts after the gift to the unborn son of the grandson 
were void, but they were also of opinion that, if the event mentioned arose, the 
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gift over would take effect, the event in question being within the legal limits of A 
perpetuity. With this decision I could not agree and for this reason, that the 
testator never meant that the gift over should take effect unless the parties in- 
terested under the previous limitation if they had lived were capable themselves of 
taking, and that consequently the gift over must be void. Having had great diffi- 
culty in prevailing on Sir William Grant to send the case to the Court of Common 
pleas originally and that court having decided that the consideration I have just B 
stated did not affect the validity of the gift over, I applied to and prevailed on 
Lorp Expon, L.C., to send a case to the Court of King’s Bench. That court held 
that the gift over was void, not because it was not within the line of perpetuity 
but expressly on the ground I have adverted to, namely, that that limitation over 
was never intended by the testator to take effect, unless the persons whom he 
intended to take under the previous limitation would, if they had been alive, been @ 
capable of enjoying the estate and that he did not intend that the estate should 
wait for persons to take in a given event, where the person to take was actually 

in existence but could not take Lorp Expon affirmed that decision. This shows 
that where there are gifts over which are void for perpetuity, and there is a subse- 
quent and independent clause on a gift over which is within the line of perpetuities, 
effect cannot be given to such a clause unless it will dovetail in and accord with D 
previous limitations which are valid. This reasoning will apply to the case before 
me in this manner; if the gift in question can be read as a gift in the alternative, 
that in case there is no issue living at the death of the brother the estate ig to go 
over, then effect may be given to it consistently with Beard v. Wescott (10), and 
every other authority, because the estate over would not be carried under the 
limitation at the expense of any person whom the testator intended to take, and F 
no objection on this ground could consequently be raised. 

The cases as to limitations over have also taken another shape. In Proctor v. 
Bishop of Bath and Wells (12), there was a disposition to the first son of Thomas 
Proctor who should be bred a clergyman and be in holy orders, and if Thomas 
Proctor should have no such son, then over: and there was no son. Ag the son 
could not take holy orders until the age of twenty-four, the limitation, taking it F 
as it stood, was too remote; but it was argued, and it might be said reasonably 
that the limitation over embraced two events, namely, if no son was ever born, or 
that being born he did not take holy orders, and that the first was perfectly good. 
The court, however, held expressly that they could not divide the limitation, saying 
that they 


‘‘were clearly of opinion that the first devise to the son of Thomas Proctor was 
void, from the uncertainty as to the time when such son, if he had any, might 
take orders; and that the devise over, as it depended on the same event, was 
also void; for the words of the will would not admit of the contingency being 
divided, as was the case in Longhead v. Phelps (9); and there was no instance 
in which a limitation, after a prior devise, which was void from the contingency 
being too remote, had been let in to take effect.”’ 


Thus the courts have gone at least to this extent, that they will not hold a gift over 
made in words comprising only one event as made on two events although, in 
point of fact, it may consist very reasonably of two branches, unless the testator 
has himself so expressed it. What is contended in the case before me is that I 
am to consider the words which at all events point to different events as pointing [ 
only to one event. There is no doubt that in the sense in which the words, ‘‘and 
in default of issue of the body,’’ are generally used, they mean a failure of issue 
at any time which would, of course, embrace a failure of issue at any particular 
time; but then I find the testator, while using these words, also using words which 
embrace an event falling within them. I am, therefore, bound to consider that 
he did not use the general words in the sense in which the court would use them 
for if he did, the other clause would be insensible and inoperative. As, then, I 
have before refused to add to the words which he has used, so I refuse, and on the 
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A same solid ground as it appears to me, to strike out his words, and I feel myself 


G 


I 


bound to give effect to every word in the will, as far as the law will enable me to 
do so. 

There is also another reason which on this part of the case is quite satisfactory 
to my mind. Lorp Harpwicke lays it down that it is utterly immaterial what 
words come first or what words come last in a will; that, in fact, there is no magic 
in words. I am clearly of opinion, therefore, that if there be ambiguity in the 
clause in question I am at perfect liberty to clear it up and to read the clause in 
this way, ‘‘And in case of his not leaving any issue at his decease or in default 
of his issue,’’ meaning ‘‘if upon his death’’ (looking at an event which may soon 
be ascertained) ‘‘he shall leave no issue behind him, or if he do and at any period 
however remote that issue shall fail, I give the estate in such and such a way.”’ 
There is nothing at all insensible in this; it may be expressing unnecessarily in 
the former branch of the clause that which would be included in the latter but it 
shows that, unlike Proctor v. Bishop of Bath and Wells (12), the testator has pro- 
vided under two forms of expression for what he might have provided under one. 
I can hardly suppose any clause providing for an event which must happen, but 
may happen at different periods, that might not be read in the same way. It 
might be so read in Leake v. Robinson (18), and every other case. Nothing is so 
dangerous with regard to a man’s will as to strike out words which admit of a 
reasonable interpretation; and I am clearly of opinion that effect must be given 
to this clause as an independent clause, and that the gifts over are perfectly valid. 

I shall, therefore, affirm the decision of the court below, so far as it relates to the 
first question in the case; the other point I will, after looking into the materials 
before me, endeavour to dispose of tomorrow morning. 


July 20, 1852. LORD ST. LEONARDS, L.C.—The case on the point which 
now remains to be disposed of is one of considerable difficulty and complication 
and I will now state the opinion which I have formed on it, after having given it 
that consideration which it ought to receive. 

By the will of Mrs. Jodrell, who died in 1775, the Jodrell estate was given to 
Mary Jefferson for life, then to her sons and daughters in tail, then to Sylvestra 
Monypenny for life and her sons and daughters in tail, then to Phillips Monypenny 
for life and his sons and daughters in like manner, and then to Thomas Mony- 
penny for life and his sons and daughters in like manner; then there was the 
shifting clause that, 


“if the said Phillips Monypenny and Thomas Monypenny or either of them 
their or either of their issue male or female, or any other son or sons of the 
said James Monypenny, of Greenwich’’ (who are provided for by her will) 
“hereafter to be born or his their or any of their issue male or female, shall at 
any time or times be or become entitled to an estate of freehold or inheritance 
in possession of or in the messuages lands tenements and hereditaments in the 
said county of Kent now of or belonging to my cousin Robert Monypenny, Esq., 
of Rolvenden, elder brother of the aforesaid James Monypenny of Greenwich 
or the greatest part of the same messuages lands tenements and hereditaments, 
so as to be in the possession or in the actual receipt of the rents and profits 
thereof,’’ 


the estate was to shift over. 

In regard, then, to the Jodrell estate, the shifting clause was to operate in case 
the parties named became entitled to the Maytham Hall estate. I very much 
doubt, looking at the limitations of the Maytham Hall estate at the time that this 
will was made and the subsequent acts in regard to that estate, whether that estate 
ever did become vested in a person claiming under the will of Mrs. Jodrell in a 
way to make her estate go over; but this is not important, as, strictly speaking, 
the question before me does not relate to the shifting of the Jodrell estate but to 
that of the Maytham Hall estate. 
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The Maytham Hall estate was settled after the death of the testator’s widow to 
Phillips Monypenny for life, then to his first unborn son, then came the remainders 
void for perpetuity, and then the eift over, which has been held to be good. ‘The 
shifting clause was in effect, that if the testator’s brothers or either of them 
should become entitled to the Jodrell estate, then the next person entitled under 
the will should take as if the party so becoming entitled were dead. Phillips 
Monypenny came into possession of the Maytham Hall estate on the death of the 
testator’s widow in 1826, having at that time an estate in remainder in the Jodrell 
estate. This, however, could not be held to be within the terms of the shifting 
clause, as the testator could never have intended that a mere accession to a life 
estate in remainder, which might never be enjoyed, should take away an estate 
in possession. In 1836, however, the event contemplated did happen when, on 
the death of Sylvestra Hutton, Phillips Monypenny took the Jodrell estate; and 
the Maytham Hall estate then went over, and it was to go over as if the party 
taking were dead. The effect, however, of what occurred would not be to carry 
the estate to Thomas Gybbon Monypenny because the death of Phillips Mony- 
penny could not have done so; for if there had been a son of Phillips Monypenny, 
he would have taken it, and Thomas Gybbon Monypenny never could take unless 
Phillips Monypenny had died without issue living at his death, under the clause 
which has been sustained by the court. The consequence is, that Thomas Gybbon 
Monypenny did not, upon the estate going over, acquire an estate for life; but the 
estate remained in the trustees for whom I need not now inquire. Then, in 1887, 
Thomas Gybbon Monypenny, Phillips Monypenny and Sylvestra Hutton, joined in 
executing mutual cross conveyances; and I am clearly of opinion that these instru- 
ments are binding and effectually convey whatever estates the parties severally 
had in the property. Thomas Gybbon Monypenny also suffered a recovery of the 
Jodrell estate, Sylvestra Hutton and Phillips Monypenny joining in the deed 
making a tenant to the precipe. Phillips Monypenny too suffered a recovery of the 
Maytham Hall estate (which has had no operation), under which he claimed the fee 
simple, and this recovery was recited in the deed by which Thomas Gybbon 
Monypenny conveyed to him in fee. The effect was, in my opinion, to pass what- 
ever estate Thomas Gybbon Monypenny had, that is, as I have already explained, 
in consequence of the shifting clause, an estate for life contingent on the event 
which afterwards happened. This estate he was, I think, capable of transferring 
and did transfer by the conveyance of 1837 to Phillips Monypenny, and the parties 
who now claim under the will of Phillips Monypenny would no doubt be entitled 
to it. 

Then comes this other question. When Phillips Monypenny died, Thomas 
Gybbon Monypenny became, as the court has already held, entitled to a life estate 
in the Maytham Hall estate, being also then in possession of the Jodrell estate; 
did the shifting clause in James Monypenny’s will operate or not? One thing is 
here quite clear, that the conveyance by Thomas Gybbon Monypenny passing to 
Phillips Monypenny the life estate in contingency could not prevent that clause 
from operating; and I am also of opinion that its operation was not affected by the 
dealings by Thomas Gybbon Monypenny with the Jodrell estate. Those dealings 
left everything as it stood, except that the limited estate of inheritance which 
Thomas Gybbon Monypenny had was enlarged into an estate in fee. I think, 
therefore, that Thomas Gybbon Monypenny did succeed to the Jodrell estate in the 
sense in which the testator, James Monypenny, used the expression, and that his 
dealings with that estate did not prevent the shifting clause from operating. 
Looking to the words of the clause, they are no doubt ambiguous and might mean 
that there should be only one shifting. The testator uses the terms of ‘‘then and in 
that case and immediately upon such an event taking place,’’ which certainly have 
a bearing towards the clause operating only once. However, on the other hand, 
the express declaration is, that if the said brothers or either of them their or either 
of their issue shall become entitled to the said estates, then the clause is to operate. 
I must suppose the testator to have known what the limitations of the Jodrell estate 
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were and that it was settled on his brothers in succession, for he provides expressly 
for the two events, namely, of both brothers becoming entitled, or either of them 
becoming entitled; and, therefore, when he afterwards seems to confine the clause 
to but one event, the expression may be a little ambiguous but there is nothing 
really insensible or contradictory in it. I think, then, that the true construction is, 
that this clause is to operate toties quoties as regards the particular persons named, 
and, that being so, the consequence is that in the event which happened the person 
became entitled who would have taken if the person succeeding to the Jodrell estate 
had been then dead. If Thomas Gybbon Monypenny had been then dead, his son, 
the plaintiff, would have taken. 

The case is exceedingly complicated, and open to very great difficulty; but it 
appears to me that the decision which has been come to in the court below is right. 


Appeal dismissed. 


MEEK v. KETTLEWELL 


[Lorp CHANCELLOR’s Court (Lord Lyndhurst, L.C.), February 15, 23, 24, 
December 6, 1843] 


[Reported 1 Ph. 342; 18 L.J.Ch. 28; 2 L.T.0.8. 205; 7 Jur. 1120; 
41 E.R. 662] 


Chose in Action—Assignment—Voluntary assignment—Assignment of expectant 
interest—HEnforcement by court of equity. 

A testator bequeathed a sum of money to trustees in trust for his daughter 
for life, and in case she died without leaving issue, for her next-of-kin, exclusive 
of her husband. During the lifetime of the daughter, her mother, as pre- 
sumptive next-of-kin, by a voluntary deed assigned her expectant interest in 
reversion to the husband. On the death of the daughter without leaving 
issue, 

Held: the assignment operated only as an agreement to assign, and, conse- 
quently, being voluntary, a court of equity would not enforce it. 


Notes. This case should be compared with Re Lind, Industrials Finance Syndi- 
cate, Ltd. v. Lind, [1914-15] All E.R.Rep. 527. 

Approved: Price v. Price (1851), 14 Beav. 598. Considered: Kekewich v. Man- 
ning (1851), 1 De G.M. & G. 176; Bridge v. Bridge (1852), 16 Beay. 315. Not 
Followed: Voyle v. Hughes (1854), 2 Sm. & G. 18. Considered and Explained : 
Penfold v. Mould (1867), L.R. 4 Eq. 562. Considered: Harding v. Harding (1886), 
17 Q.B.D. 442; Re Parsons, Stockley v. Parsons (1890), 45 Ch.D. 51. Followed: 
Re Hllenborough Towry Law v. Burne, [1903] 1 Ch. 697. Considered: Re Mudge, 
[1914] 1 Ch. 115; Re Bowden, Hulbert v. Bowden, [1935] All E.R.Rep. 933. 
Referred to: Re Way’s Trusts (1864), 2 De G.J. & Sm. 865; De Hoghton v. Money 
(1865), L.R. 1 Eq. 154; Richardson y. Richardson (1867), L.R. 3 Eq. 686; Bad- 
deley v. Baddeley (1878), 38 L.T. 906; Re Lind, Industrials Finance Syndicate, 
Ltd. v. Lind, [1914-15] All E.R.Rep. 527; Re Brooks’ Settlement Trusts, Lloyds 
Bank, Ltd. v. Tillard, [1939] 3 All E.R. 920. 

As to assignment of expectancy, see 4 Hatspury’s Laws (3rd Edn.) 494; and for 
cases see 8 Dicest (Repl.) 560, 561. 


Cases referred to: 
(1) Grey v. Kentish (1749), 1 Atk. 280. 
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(2) Chauncey v. Graydon (1748), 2 Atk. 616; 26 E.R. 768, L.C.; 44 Digest 475, 
2987. 


(3) Antrobus v. Smith (1805), 12 Ves. 89; 88 E.R. 16; 25 Digest (Repl.) 581, 
217. 
(4) Edwards v. Jones (1836), 1 My. & Cr. 226, L.C.; 25 Digest (Repl.) 608, 384. 


(5) Sloane v. Cadogan (1806), cited in 12 Sim. at p. 291; 8 Digest (Repl.) 630, 
667. F 


Also referred to in argument: 

Colman v. Sarel, Sarel v. Colman (1789), 3 Bro.C.C. 12; 1 Ves. 50; 29 E.R. 879, 
L.C.; 44 Digest (Repl.) 11, 41. 

Holloway v. Headington (1837), 8 Sim. 824; 6 L.J.Ch. 199; 59 E.R. 128; 40 
Digest (Repl.) 580, 840. 

Dearle v. Hall, Loveridge v. Cooper (1828),.3 Ries.-1; 38-B. RW. 475.10 8 
Digest (Repl.) 599, 430. 

Jones v. Roe (1789), 3 Term Rep. 88; 100 E.R. 470; 44 Digest 189, 178. 

Higden v. Williamson (1732), 3 P.Wms. 132; 24° 0.R. 1000, 1.C); 5. Digest 
(Repl.) 701, 6125. 

Douglas v. Russell (1831), 4 Sim. 524; 58 E.R. 196: affirmed (1833), 1 My. & K. 
488; 39 E.R. 766, L.C.; 41 Digest 638, 4691. 

Hinde v. Blake (1840), 8 Beav. 284; 9 L.J.Ch. 346; 49 E.R. 91; 8 Digest (Repl.) 
586, 330. 

Wright v. Wright (1750), 1 Ves. Sen. 409; 27 E.R. 1111, L.C.; 8 Digest (Repl.) 
560, 134. 

Dillon v. Coppin (1889), 4 My. & Cr. 647; 9 L.J.Ch. 87; 4 Jur. 427; 41 E.R. 249, 
L.C.; 25 Digest (Repl.) 581, 218. 

Ke parte Pye, Hx parte Dubost (1811), 18 Ves. 140; 34 E.R. 271, L.C.; 25 Digest 
(Repl.) 585, 251. 

fie Row, Ex parte South (1818), 8 Swan. 392; 86 E.R. 907, L.C.; 8 Digest (Repl.) 
558, 75. 

Blakely v. Brady (1889), 2 Dr. & Wal. 311; 8 Digest (Repl.) 632, *297. 


Appeal by the plaintiff from a decree of Wicaram, V.-C., reported 1 Hare, 464, 
dismissing the bill without costs. 

John Kettlewell, by his will, dated Aug. 4, 1838, devised all his real estate to 
trustees, on trust to pay the rents, issues, and profits thereof to his daughter, 
Hannah Kettlewell, during her life, for her sole and separate use, and after her 
decease he directed that his said trustees should stand seised of his said real estate 
in trust for such child or children of his said daughter, living at her decease, as 
she should by will appoint, and in default of appointment in trust for such child 
or children in equal shares, and in default of such issue on such trusts as his 
daughter should by will appoint. And the testator bequeathed to the said trustees 
£11,000, on trust to place the same out at interest on government or real securities, 
and directed that they should stand possessed of the same, and the dividends and 
interest thereof on the same trusts, in favour and for the benefit of his said 
daughter and her children as were thereinbefore declared of his real estate, or as 
near thereto as the nature of the property, and the rules of law, would admit; but 
if his said daughter should have no child living at her decease, then as to £100 (part 
of the said £11,000), in trust for R. L. Dawson, and as to the residue of the said 
£11,000 in trust for the next-of-kin of the testator’s said daughter Hannah (ex- 
clusive of a husband), in a course of distribution according to the statute. The 
testator appointed the same trustees the executors of his will. 

On Mar. 11, 1839, the testator died, leaving the defendant, Mary Kettlewell, his 
widow, and also the said Hannah, his daughter, surviving. The will was proved 
by the executors, and the £11,000 was duly invested in their names. On June 20, 
1839, Hannah, the daughter, married the plaintiff, J. Meek, the younger. 

By an indenture, dated Sept. 10, 1839, and made between the defendant, Mary 
Kettlewell, of the first part, and the plaintiff, of the second part, reciting the will 
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of the testator, and his death, and that the defendant, in the event of the death 
of the testator’s daughter, without leaving issue her surviving, would become en- 
titled to the residue of £11,000 as the next-of-kin of her daughter, and reciting 
that the defendant had contracted and agreed with the plaintiff to grant and assign 
the residue of the £11,000 to him, his executors, administrators, and assigns, it 
was witnessed, that, in pursuance of the said contract, and in consideration of the 
natural love and affection of the defendant for the plaintiff, as the husband of 
her daughter, and in consideration also of 10s. by James Meek, the younger, to the 
defendant paid, the receipt whereof was thereby acknowledged, the defendant, 
Mary Kettlewell, granted, bargained, sold, assigned, transferred, and set over 
unto the plaintiff, his executors, administrators, and assigns, all that the said 
reversionary or expectant estate of her the defendant, of, in, and to the £11,000, 
and of and in the interest and proceeds to grow due and payable for the same: and 
also the said £11,000 (after paying thereout the said £100), and every part thereof, 
and all interest and proceeds thereafter to grow due or become payable for the 
same, on trust, as to the said £100 (part of the said £11,000), for R. L. Dawson, 
according to the purport of the will—as to £3,000, other part of the said sum of 
£11,000, in trust for the defendant, her executors, administrators, or assigns, to 
and for her and their own absolute use and benefit—and as to £7,900 (the residue 
of the said £11,000), in trust for the plaintiff himself, his executors, administrators, 
and assigns, to and for his and their own absolute use and benefit: and for the 
better enabling the plaintiff to receive and take the said money and premises, the 
defendant constituted him, his executors, administrators, and assigns, her attorney, 
and attornies irrevocable, in her name to demand, receive, and take the said 
premises of and from the said trustees, or whom else it should concern to pay or 
transfer the same, on the decease of the said Hannah, the daughter of the said 
testator, without issue her surviving; and then followed the usual power to the 
plaintiff to give effectual receipts for the moneys which he should receive, and 
the common covenants for good title, and for further assurance. On Dec. 21, 1839, 
the plaintiff signed a memorandum on the back of the indenture of Sept. 10, 1839, 
which was in the following words: 


‘‘Memorandum,—That I, the within-named James Meck, the younger, at 
the request of the within-named Mary Kettlewell, and upon condition that the 
will of my dear wife, Hannah, dated Aug. 23 last past, shall remain valid, 
unrevoked, unaltered, and uncancelled, at the time of my said dear wife's 
death, have agreed, and do hereby agree, to allow and pay to the said Mary 
Kettlewell the further sum of £3,000 out of the within-named sum of £7,900. 
Witness my hand, this Dec. 21, 1889.”’ 


On Jan. 7, 1840, Hannah, the plaintiff’s wife, died without issue, and thereupon 
defendant, her mother, became under the limitation in the will entitled to the 
£11,000, subject to the payment of £100 to Dawson. The fund remained standing 
in the names of the trustees, appointed by the testator. It did not appear that 
any notice had been given to the trustees, either of the assignment of Sept. 10, or 
of the subsequent endorsement thereon. The defendant, Mary Kettlewell, did not 
consent to the application of the fund according to the terms expressed by the 
assignment, or the memorandum; and the trustees declined to act in conformity 
with those instruments without her sanction. The bill was then filed against the 
window and the trustees, praying that the performance of the trusts of the inden- 
ture of assignment might be decreed. 


The Solicitor-General (Sir W. Follett) and Hetherington for the plaintiff. 
Bethell, Wilbraham and Willcock for the defendant. 


Cur. adv. vult. 





Dec. 6, 1843. LORD LYNDHURST, L.C.—This was an appeal from a decree of 
Wiaram, V.-C. The question depends on the effect of the deed of assignment, 
of Sept. 10, 1839, executed by Mrs. Kettlewell, the defendant. At the date of the 
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execution of that instrument her interest was this: In the event of her daughter 
dying in her lifetime without leaving issue, she would become entitled, under the 
trusts of her husband’s will, to £11,000, subject to a small deduction, as the next- 
of-kin of her daughter. During the lifetime of her daughter she assigned this 
expectant interest to the plaintiff, in trust, as to a part of it, for herself, and as 
to the residue, in trust for the plaintiff for his own use and benefit. The daughter 
aiterwards died without leaving issue, and the defendant, as the next-of-kin of 
her daughter, became entitled to the fund in question, which was in the hands of 
trustees under her late husband’s will. The bill was filed against the widow and 
the trustees, to enforce the performance of the trusts of the deed of assignment. 
It is not disputed that the assignment was purely voluntary. But the assign- 
ment of an expectancy, such as this is, cannot be supported unless made for a 


valuable consideration. If there is such a consideration a court of equity will. 


give effect to it. Thus, in Grey v. Kentish (1), Lorp Harpwicke is reported to 
have said (1 Atk. at p. 280): 


‘‘A husband cannot assign in law a possibility of the wife, nor a possibility 
of his own; but this court will, notwithstanding, support such an assignment 
for a valuable consideration.”’ 


Again, in Chauncy v. Graydon (2), he says (2 Atk. at p. 621): 
‘Though in law a possibility is not assignable, yet in equity, where it is done 
for a valuable consideration, it has been held to be assignable.’’ 


The deed, therefore, being in this case merely voluntary, it was as an assignment 
altogether inoperative; and the only remaining question will be, whether, although 
void as an assignment, it is effectual as a declaration of trust. The residue is 
assigned to the plaintiff in trust for himself. There can be no difference between 
an assignment to the plaintiff in trust for himself and an assignment to 
him simply. The assignment fails, and with it the trust. If such an assignment 
be inoperative it does not convert the assignor into a trustee for the assignee. It 
has been repeatedly decided that where a gift 1s intended, as in the present case, 
and it is imperfect or ineffectual, this cannot be converted into a declaration of 
trust so as to make the donor a trustee for the donee. 

The authorities are conclusive on this point. Antrobus v. Smith (8) and Edwards 
v. Jones (4) were cases of imperfect gifts. It was contended that the donors were 
trustees for the donees. But in both cases the court held that an incomplete gift 
would not operate as a declaration of trust. The judgment of Str WiuLi1aM GRANT 
on this point, in Antrobus v. Smith (8), is conclusive in the reasoning. It is stated 
fully by Lorp Corrennam in Edwards v. Jones (4), and it is unnecessary to repeat 
it. In Sloane v. Cadogan (5), which was so much relied on in the argument, 
Bromley Cadogan had a vested interest in the property assigned; he conveyed 
it by a voluntary deed to trustees in trust for the earl his father. Sim Wiitiam 
Grant considered that a trust was thereby created, and on that his judgment was 
rested. It is obvious, however, that that case is distinguishable from the present, 
which is the assignment of a mere expectancy, that conveys no estafe or interest 
to the assignee, although when made for a valuable consideration, which is wanting 
here, it would be supported in equity. 

I am of opinion that the judgment of the vice-chancellor was correct, and that 
the appeal ought to be dismissed. The plaintiff must pay the costs. 


A 


H 


Appeal dismissed. t 
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